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I. INTRODUCTION

Nicholas Stephanopoulos’s Aligning Election Law is a monumental
scholarly achievement. Indeed, it may be the finest exemplar of the current
dominant scholarly approach to election law scholarship. Stephanopoulos calls
this movement “academic structuralis[m]”;2 in my own work, I have termed it
“instrumentalist institutionalism.” It is a movement that concludes that the
“individual rights framework [typical in constitutional interpretation] is not
applicable to election law™ because “rights and interests [are] linked only
tenuously to underlying functional realities”™ and thus that the aim of election
law should be achieving desirable outcomes. The goal of election law, by such
structuralist lights, should be to help design technically well-functioning
democratic processes: benefiting “relationships among candidates, groups, and
parties; the allocation of power among different political actors; and the
operation of the political system as a whole.”¢

Stephanopoulos, by his own glad admission, is an unabashed structuralist.”
This does not make him a rare specimen—Stephanopoulos’s own account of the
scholarship lists only four leading scholars who approach election law even as
a problem of rights balancing,® and in comparison lists thirteen luminaries as
structuralists.” Rather, it establishes Aligning Election Law as the leading
exemplar of the structuralist approach that dominates election law scholarship.
Indeed, given his self-identification as a structuralist and his critique that
structuralists have disregarded alignment,!0 Stephanopoulos’s wider project is
the perfection of structuralism.

Characteristic of election law structuralism, Stephanopoulos has an over-
riding interest in the results of democratic process. Specifically Stephanopoulos
advocates for the condition of alignment, “congruence between governmental
outputs . ..and popular preferences.”!!  Stephanopoulos’s  preferred
conceptualization of alignment—prioritizing the synthesized preferences of the
entire polity—is normatively compelling.!? But this approach neglects the
foundation of democratic legitimacy in constituent autonomy, and the critical
role that rights play in ensuring the baseline terms of such autonomy as

NICHOLAS O. STEPHANOPOULOS, ALIGNING ELECTION LAW 9 (2024).
JACOB EISLER, THE LAW OF FREEDOM 73 (2023).
Id. at77.
STEPHANOPOULOS, supra note 2, at 10.
1d.
Id. at 14.
Stephanopoulos lists Richard L. Hasen, Daniel H. Lowenstein, Nathaniel Persily,
and Bruce E. Cain as the only examples of those who engage with problems of rights
balancing. /d. at 8-9.
9 Id. at 9-10.
10 74 at18.
11 STEPHANOPOULOS, supra note 2, at 18.
12 1d at 33-34.
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expressed through elections. Rights protect the conditions which ensure that
autonomous individual consent is the bedrock of democratic self-rule. This
Article draws out this challenge. Furthermore, this Article will demonstrate this
challenge to the structural approach derives from a long tradition of democratic
thought. This Article culminates, however, with speculation regarding how
alignment can be fully integrated into an autonomy-respecting approach to
design of democratic process, specifically by becoming a mechanism for review
and advocacy. It is not incidental that Aligning Election Law draws forth these
challenges and proposals. It is a direct function of the rigor, thoughtfulness, and
intelligence of Stephanopoulos’s work.

To develop this point, this Article proceeds as follows. Part Il explains why
rights have an essential role in judicial intervention regarding electoral process,
despite the unpopularity of this view in the scholarship. Part III generalizes this
point to observe that the role of rights in election law is a function of basic
democratic legitimacy—it must be forged in the consent of the constituent
members of the democratic polity. Part IV works through the legacy of consent
in democratic thought, considering both political theory and doctrinal accounts.
Part V demonstrates how this produces tensions between autonomous consent
and alignment at the level of theory, and in alignment’s doctrinal applications.
Part VI draws out the underlying features of alignment that explain its potential
conflict with democratic consent and then argues how alignment could be
synthesized to serve and enhance democratic consent.

II. RIGHTS AND ELECTORAL PROCESS

This story requires returning to the plausible role that rights can play in
electoral design. This is an openly unpopular topic, with the assault on the rights
conceptualization of voting law ongoing for nearly thirty years.!3 Synthesizing
these critiques yields something like this: electoral process extracts unified
governance from vote aggregation.!4 This process of aggregating votes to
determine shared governance resists the conventional, comparatively rigid
understanding of rights as claims brought by individuals against intrusive state
action.!> This is because the very purpose of voting law is to transform
individual wills into shared state action.!® Since elections are precisely a means

13 Samuel Issacharoff & Richard H. Pildes, Politics as Markets: Partisan Lockups of
the Democratic Process, 50 STAN. L. REV. 643, 64445 (1998); Heather K. Gerken,
Understanding the Right to an Undiluted Vote, 114 HARV. L. REV. 1663, 1671-73, 1698
(2001); Pamela S. Karlan & Daryl J. Levinson, Why Voting Is Different, 84 CALIF. L. REV.
1201, 1202 (1996). Stephanopoulos emphasizes the age and stagnancy of this movement.
STEPHANOPOULOS, supra note 2, at 15.

14 See, e.g., Issacharoff & Pildes, supra note 13, at 644—46.

15 See, e.g., id. at 645; see also Gerken, supra note 13, at 1667 (highlighting the
uneasy coexistence of courts applying an individualistic approach of strict scrutiny to the
aggregate harm of vote dilution).

16 gee EISLER, supra note 3, at 7.
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to empower the state, conceiving of rights as individual resistance to the state
does not work in such a context.!” The role of conventional rights analysis has
thus been neglected in the election law context. Instead, the focus has become
how to design rules, processes, and institutions that will effectively translate
collective will into governance.

Does this mean that rights analysis has little place in analysis of election
law? Following the dominant line, Stephanopoulos seems to think so;!8 and
Aligning Election Law practices what it preaches, with little legalistic rights
analysis after Stephanopoulos’s initial framing of the rights-structure debate.!?
Furthermore, the awkwardness of rights protection in the transformation of
collective will into coherent state action is unequivocal. After all, “[d]Jemocracy
has moral power because it realizes the collective will; interdicting that will [as
courts do when they undertake rights enforcement] cannot be a guiding principle
of democratic procedure.”?? Yet might rights enforcement—conceived more
generally—have some underappreciated value in democratic process?

To see this, it is helpful to turn to the classical (indeed, perhaps growingly
out-of-vogue?!) understanding of the purpose of rights. This is epitomized by
Ronald Dworkin’s characterization of rights as “trumps” that individuals can
invoke to defeat collective policy preferences and interests.22 The power of
rights is not based on their superiority with regard to collective welfare or
political preferability, but by the special moral status (which Dworkin calls
“principle”) asserted by the right-holder.23

Rights enforcement in general poses a dilemma for popular self-rule,
because it typically prioritizes an unpopular decision over the will of the

17 See, e.g., Issacharoff & Pildes, supra note 13, at 645; EISLER, supra note 3, at 5.

18 STEPHANOPOULOS, supra note 2, at 25 (“Because it infringes no rights,
misalignment can’t set into motion the machinery of rights-interests balancing.”).

19 See id. at 385 (the index has only one reference to rights after p. 25).

20" EISLER, supra note 3, at 7.

2l See, e.g., Francesca Procaccini, The End of Means-End Scrutiny, 75 DUKE L.J. 875,
885, 935-36 (2026) (arguing that rights are interests); Jamal Greene, Foreword: Rights as
Trumps?, 132 HARV. L. REV. 28, 65 (2018) (preferring a proportionality understanding of
rights to Dworkin’s trumping conception); Daryl J. Levinson, Rights and Votes, 121 YALE
L.J. 1286, 1288, 1303 (2012) (adopting a functionalist understanding of rights that can be
traced to John Hart Ely’s theory of representation reinforcement).

22 Ronald Dworkin, Rights as Trumps, in THEORIES OF RIGHTS 153, 153, 158 (Jeremy
Waldron ed., 1984) (offering the pithiest articulation of rights as “trumps”); accord T. M.
Scanlon, Rights and Interests, in 1 ARGUMENTS FOR A BETTER WORLD: ESSAYS IN HONOR
OF AMARTYA SEN 68, 68 (Kaushik Basu & Ravi Kanbur, eds., 2009). Dworkin’s account is
highly influential. See, e.g., Greene, supra note 21, at 32 (“Dworkin gave the most articulate
expression” of rights as trumps); Levinson, supra note 21, at 1324 (using the definition of
“trumps”). For an explanation of how judges are uniquely positioned to protect rights
compared to legislatures, see RONALD DWORKIN, LAW’S EMPIRE 243—44 (1986).

23 For an extended discussion of the rights (individual claims of principle) versus
policy (collective claims of welfare) distinction, see RONALD DWORKIN, TAKING RIGHTS
SERIOUSLY 90-94 (1977).
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constituency.2* In a general constitutional law context, freedom from
government interference to speak unpopular ideas or to worship an unpopular
religion is defended through general invocation of liberalism and rule of law.25
However, the very purpose of elections is to distill popular will, and
empowering fringe or unpopular views in the context of elections runs against
this aim.2¢ This does not mean there is no space for “simpliciter” protection of
rights in election law—a viewpoint-discriminatory prohibition of campaign
speech or grossly racially discriminatory voting rights law27 would be almost
certainly unconstitutional—but rather that the typical understanding of rights
fits uneasily with the ultimate goal of elections. In the general constitutional law
context, once the “trumping” right has been activated, absent some
extraordinary countervailing interest, the right deserves protection and the
analysis ends.?® In the election law context, a “trumping” right that spoils
effective realization of popular will is intrinsically problematic.2® The
invocation of the constituency-thwarting right threatens to spoil the very
purpose of elections, and with it the wider validity of liberal democracy.3? This
likely explains why doctrinally traditional rights analysis, as Stephanopoulos
notes,3! inevitably becomes a matter of balancing, as exemplified by the Court’s
adoption of the Anderson-Burdick test for evaluating rules of electoral
administration.32

Conceding these difficulties, it might be asked if there is any value to the
morally principled rights framework in the election law context. Why not just
reduce election law—even in the context of judicial review—to technocratic
assessment (as the court seems to have done when it applies Anderson-Burdick)?
Yet the answer lies in the basic object that rights protect: principles of a higher
order.33 For elections to be functionally effective, they must achieve the
outcome of transforming popular will and preference into unified collective

24 The most general expression of this is Alexander Bickel’s “countermajoritarian
difficulty” described in ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE
SUPREME COURT AT THE BAR OF POLITICS 16—17 (2d ed. 1962). For a critical discussion, see
Jacob Eisler, Polarized Countermajoritarianism, 26 U. PA.J. CONST. L. 665, 673-81 (2024).

25 See TOM GINSBURG & Aziz Z. HUQ, HOw TO SAVE A CONSTITUTIONAL
DEMOCRACY 9-11 (2018).

26 See, e.g., Timmons v. Twin Cities Area New Party, 520 U.S. 351, 353-54, 361-62
(1997) (anti-splintering legislation that limits power of minor parties is valid use of election
law).

27 See, e.g., Cooper v. Harris, 581 U.S. 285, 327 (2017) (Thomas, J., concurring)
(recognizing that unequivocal racial classifications trigger strict scrutiny).

See Dworkin, supra note 22, at153.

29 See Samuel Issacharoff, Private Parties with Public Purposes: Political Parties,
Associational Freedoms, and Partisan Competition, 101 COLUM. L. REv. 274, 278-80
(2001).

30 See id.

31 STEPHANOPOULOS, supra note 2, at 8-9.
32 Id. at3-5.
33 See DWORKIN, supra note 23, at 90-94.
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outputs.3* The compelling feature of Stephanopoulos’s alignment theory is that
it offers an account of how to best establish the terms of such outcomes.33 But
such an output can be achieved under normatively undesirable or illegitimate
conditions—suppression of free speech, for example, or denial of associational
rights. While the optimum terms of such conditions can be debated as a matter
of policy (and this is the focus of the bulk of Aligning Election Law), a legitimate
democracy must also respect certain baseline opportunities for individuals to
engage in political activity. Protecting these baselines—even where they might
conflict with optimum output generation—is precisely the scope of rights. It
might, for example, be preferable from an alignment perspective to limit certain
types of campaign financing,3¢ but permitting state limitations of speech on such
terms might be deemed violative of foundational principles, as opposed to
outcomes .3’

To be legitimate, electoral design must satisfy some conditions that are of a
higher priority than its tendency to produce alignment. It must respect certain
conditions of basic human liberty and political capacity, such as the right to
speech and to association, and against illegitimate classification. Elections must
occur against a background of such conditions.38 It is precisely these types of
basic conditions that are the appropriate subject of higher-priority rights that can
limit the interests of collective policy.3 Such rights certainly do not exhaust, or
even predominantly inform, the terms of democratic design. But they establish
a baseline of moral legitimacy that makes democratic elections a valid means of
the exertion of power in the first place.

34 EISLER, supra note 3, at 29; see also Issacharoff & Pildes, supra note 13, at 646
(“[O]ne of the central goals of democratic politics[is] that the policy outcomes . . . [respond]
to the interests and views of the citizens.”).

35 See STEPHANOPOULOS, supra note 2, at 14.

36 Jd. at 245, 252 (given evidence of misalignment, “curbs on individual donors and
on individual spenders should enjoy the same legal status in the eyes of future courts™).

37 Dworkin, for example, would call alignment a policy “goal.” See DWORKIN, supra
note 23, at 90.

38 GINSBURG & HUQ, supra note 25, 9—14.

39 1t is worth noting in passing that while courts are often given the role of rights
protection, they are not the sole branch that can perform that function. The most analytically
rigorous account of this is provided in Jeremy Waldron’s Law and Disagreement, which
argues that judicial review may not serve the highest priority values pursued by rights.
JEREMY WALDRON, LAW AND DISAGREEMENT 282-83 (1999). This view has been more
widely adopted in the legal academy, by, for example, Nikolas Bowie. See Nikolas Bowie,
Assistant Professor of L., Harvard L. Sch., Written Statement to the Presidential Commission
on the Supreme Court of the United States 1, 5 (June 30, 2021), https://papers.ssrn.com/sol3/
papers.cfm?abstract 1d=5168441 [https://perma.cc/B4KQ-FMLS]. This trend towards
observing the rights (or rights-like) functions of politically accountable entities shows that
some minimum requirements can be protected—Ilike alignment, see STEPHANOPOULOS,
supra note 2, at 140—41—by elected branches and institutions other than the Court. The point
is that some actor must protect a shared baseline of governance.
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III. STRUCTURALISM, DEMOCRATIC LEGITIMACY, AND AUTHORITY OVER
DESIGN

Why do rights create this baseline of moral legitimacy? The answer speaks
to the preconditions of democratic process—and specifically the necessary (if
not sufficient) capacities that must be guaranteed to individuals, and, in some
conceptualizations, the polity as a whole, to undertake democracy at all. What
these terms are can be contested, and their contours, substance, and justification
comprise the traditional debates over rights.40

Yet, taking a narrower legal perspective, the goal of rights protection is to
secure a baseline necessary for just democracy. Such rights are necessary (if not
sufficient) for a valid democratic regime. Legitimate democratic process must
have conditions that adequately empower the very constituency ruled by the
subsequent regimes. Rights establish these conditions.

Speaking in normative rather than legal terms, this legitimation must flow
from the consent of the constituency. This in turn depends on the terms of this
consent on a collective level, how to sustain it over time (particularly
intergenerationally),*! and how to realize consent while maintaining stable
underlying (i.e., constitutional) structures. Popular majoritarianism is one
obvious baseline, for it “offers both equality and agency.”*? Yet
Stephanopoulos, drawing off Andrew Sabl, challenges majoritarianism as
problematically dominant in democratic theory.*3 Unalloyed majoritarianism
simplifies and compacts the conditions necessary for ongoing consent, ignoring
the diversity and varying strengths of preferences that voters hold as well as the
possible pathologies of majoritarian domination.** Stephanopoulos’s own
theory of alignment can be understood as a corrective to simplistic
majoritarianism, in that it seeks to ensure that government action tracks not
merely head-counting but offers a more accurate and effective account of
realized constituent will.4

Yet majoritarianism itself is never the moral essence of democracy. Rather,
it is one attempt to directly satisfy the requirement of constituent consent.

40 See DWORKIN, supra note 23, at 90-94.

41" This problem of sustained consent is one that has troubled both contract theorists
and scholars of constitutional interpretation, most familiarly understood through the debate
over originalism. For a synthesis, see Louis Henkin, The United States Constitution as Social
Compact, 131 PROCS. AM. PHIL. SOC’Y 261, 263 (1987).

42 RICHARD TUCK, THE SLEEPING SOVEREIGN: THE INVENTION OF MODERN
DEMOCRACY 261 (2016).

STEPHANOPOULOS, supra note 2, at 27.

44 See id. at 33-35; Andrew Sabl, The Two Cultures of Democratic Theory:
Responsiveness, Democratic Quality, and the Empirical-Normative Divide, 13 PERSPS. ON
PoL. 345, 346 (2015).

45 Notably, other theories, such as deliberative democracy, have also sought to
address the asserted limitations of majoritarianism. See, e.g., AMY GUTMANN & DENNIS
THOMPSON, WHY DELIBERATIVE DEMOCRACY? 130-31 (2004).
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Richard Tuck’s observation that “equality and agency” are the prerequisites is
more fulsomely articulated by John Rawls: a democracy is legitimate where it
“answer[s] to the claims of both liberty and equality.”#® A polity that is
determined by constituents, but where they are constitutionally unequal in their
power, is an oligarchy;*7 a polity where constituents are equal but not by their
own volition is egalitarian autocracy.*® While majoritarianism is one attempt to
balance these values, it is not majoritarianism per se that has final moral
standing. Rather, the goal is creating a collective egalitarian framework that
respects individual autonomy. In other words, the problem is generating a form
of satisfactory collective consent.

This problem of a democratic process that respects consent circles back to
the role of rights in democratic process. Rights establish the baseline conditions
for transforming individual wills into collective governance.*® They do this by
protecting the terms of liberty (for example, to speech) and equality (against, for
example, racial classification) that are necessary for valid constituent consent.>0
The substance of such terms is endlessly debatable; and they must be balanced
against each other as well as against other practicalities of elections (thus the
emergence of balancing).>! But the centrality of this debate illustrates that free
consent under minimally legitimate conditions is the prerequisite of democratic
validity. Rights do not exhaust how to solve the problem of consent. But they
are a critical starting point.

The overarching challenge is developing an account of aggregated personal
commitment to collective governance that is valid and workable. Answering
why an account of democracy satisfies this normative challenge is prior to any
account of its efficacy or efficiency. Democratic process must above all else
satisfy the problem of consent, which is difficult predominantly because (unlike
the comparatively simple problem of individual consent that presents in, for

46 Tuck, supra note 42, at 261; JOHN RAWLS, POLITICAL LIBERALISM 4 (Columbia
Univ. Press 2005).

47 See generally Jee Seon Jeon & Ilwoo Hwang, The Emergence and Persistence of
Oligarchy: A Dynamic Model of Endogenous Political Power, 201 J. Econ. Theory, No.
105437, 2022, at 1, https://www.sciencedirect.com/science/article/pii/S0022053122000278
[https://doi.org/10.1016/j.jet.2022.105437] (using a multilateral bargaining game, designed
to portray unequal power and other common democratic phenomena, to demonstrate a long-
run equilibrium of concentrated power and eventual oligarchy).

48 See generally TONY SMITH, BEYOND LIBERAL EGALITARIANISM: MARX AND
NORMATIVE SOCIAL THEORY IN THE TWENTY-FIRST CENTURY (2017) (observing and
critiquing a line of hard-line Marxism that advances egalitarian resource distributions at the
cost of political liberalism); Matthew McManus, Revisiting Tony Smith’s “Beyond Liberal
Egalitarianism”, LIBERAL CURRENTS (May 16, 2023), https://www.liberalcurrents.com/
revisiting-tony-smiths-beyond-liberal-egalitarianism/ [https://perma.cc/DX3Q-Y2Z7].

See GINSBURG & HUQ, supra note 25, at 9.

0 See id. at 11-12.

51 STEPHANOPOULOS, supra note 2, at 2—5 (discussing rights balancing as prominent
in election law).
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example, contract law) political consent is collective.5? But that does not mean
that political consent—and underlying it, the moral capacity for autonomy—is
not the determinative requirement of democracy and basis for evaluating
democratic process.

Stephanopoulos’s proposal to make alignment the central fulcrum for
identifying sound electoral design3 is in tension with democratic legitimacy as
forged in consent of the governed. Part of this has to do with how alignment
actually operates as a tool of electoral design, as described in Part V below. But
part of it is more abstract. Alignment is ultimately a technocratic tool;
Stephanopoulos would likely concede this, given both his structuralism and the
instrumentalism that defines alignment.>* Stephanopoulos argues that this
technical tool should be the driving impulse in democratic design across
institutions.>>

However, this approach overlooks an underlying feature of democratic
legitimacy and runs a subsequent risk. The final basis of legitimate democracy
is the consent of the constituency; anything else elevates not democracy, but
some other instrumental value (and could, in principle, tolerate an autocracy that
achieves these instrumental aims better). Stephanopoulos seemingly does not
want alignment to come at this cost, as he is careful to argue that diverse
“accounts of democracy ...acknowledge, respect, even emphasize
alignment[thereby] refut[ing] the claim that alignment is alien to democratic
theory.”® Yet, with his characteristic care, depth of knowledge, and precision,
Stephanopoulos avoids overclaiming: he declines to claim that “alignment is
prized by most, let alone all, schools of democratic thought.”>” However, he
does argue that attractive conceptions of democracy will entail alignment,
because the word “[d]emocracy means the [government] reflects the will of the
[people]” and “[p]opular preferences are alignment’s link to the [people].”>8
Thus, “even if alignment isn’t the one true theory of democracy, it does seem to
be people’s preferred theory.”>® He finally notes that not only would most
constituencies have legitimacy if they are aligned, but that the preference of
constituent members of democracy is itself for alignment.60

As is the goal, these arguments marshalled by Stephanopoulos establish that
alignment may well be eminently compatible with many different

52 See EISLER, supra note 3, at 30.

53 STEPHANOPOULOS, supra note 2, at 14.

34 This is pithily captured in id. at 28: the three features of alignment are “(1) the
applicable political unit (a specific district or an entire jurisdiction); (2) the method by which
popular preferences are summarized (majoritarian or collective); and (3) the type of
governmental output (partisanship, representation, or policy).” In short, it is a technical tool.

3 See id. at 319.

6 1d. at 52.

ST Id. at 53.

8 1d at 54-55.

59 STEPHANOPOULOS, supra note 2, at 55.

0 7d. at 56.
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understandings of democracy.®! As discussed in Part VI.B, these arguments help
establish that alignment is a potent second-order tool for evaluating democratic
process. But what they do not establish is the legitimate authority of democracy
more generally, nor the foundations for alignment as a morally appropriate
justification. The moral core of democratic validity—autonomous self-rule—
derives from personal consent to collective governance, not from compatibility
of preferences with governmental decisions.®? The discrepancy here is
highlighted by a hypothetical dictator with survey expertise and total control of
governance achieving ideal alignment by mapping autocratically imposed
policy on to popular preferences. Such a regime would be a political “temple of
Sarastro,” in which “ideal” policy outcomes were achieved despite a total lack
of popular autonomy.? This would contravene what Jeremy Waldron calls “the
right of rights”—the capacity of constituent members of a polity to determine
their own path in governance through equal contributions to political decision-
making.64

The result is not that alignment as a basis of democratic procedure is
intrinsically problematic as a matter of legitimate democracy, but rather that it
is pitched at the wrong level of abstraction. The question is, on what terms has
democratic process been authorized by those over whom it exerts its authority?
This is a question that begins with inputs—the consent of the constituency.
Stephanopoulos rather answers an output question of what results a given
democratic process (one that prioritizes alignment) yields.®3 But outputs cannot
answer the threshold question of democratic legitimacy. The risk of making
alignment the polestar of democratic design is that it will potentially subvert this
question of legitimate constituent authorization. Indeed, given its technocratic
sophistication, alignment could be adopted by elites to justify cramming down
a particular conception of political organization upon the people who are meant
to freely govern themselves.

Stephanopoulos could argue that his book is pitched (amongst others)
precisely to the constituency, who might recognize alignment as the marker of
good governance.®® But this does not matter unless the overall political
architecture that the constituency might shape is itself valid. In other words,

61 Stephanopoulos further buttresses the practical palatability of alignment by
recognizing it may not always be the dominant value, id. at 64, and more generally by
recognizing it may need to trim its sails, id. at 65.

62 See EISLER, supra note 3, at 3.

63 ISAIAH BERLIN, Two Concepts of Liberty, in LIBERTY 166, 191-93 (Henry Hardy
ed., 2d ed. 2000).

WALDRON, supra note 39, at 232-33.

65 See STEPHANOPOULOS, supra note 2, at 27.

66 There is both evidence for and against this proposition. On the one hand, id. at 55,
Stephanopoulos argues that alignment is a preferred way of constructing governance, by
popular acclaim. On the other, id. at 57, he recognizes the now-not-uncommon claim, see,
e.g., CHRISTOPHER H. ACHEN & LARRY M. BARTELS, DEMOCRACY FOR REALISTS 4 (2016),
that rank-and-file voters are not especially reliable, robust, or cognitively gifted.
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Stephanopoulos can only legitimately advocate for alignment—including its
compatibility with democracy—on top of a theory of constituent consent that
first-order validates a democratic regime. Furthermore, such a theory of
democratic authorization is necessary to explain why alignment’s goals are valid
at all. Adopting alignment as the first-order touchstone of democracy inverts
this appropriate order.

Thus, Stephanopoulos’s project must begin with a more foundational
query—what makes a democratic regime legitimate at all? Only after an answer
to this question can the desirability of alignment—and its particular
ramifications—be fully assessed.

IV. PEELING THE AUTHORITY PROBLEM: CONSENT,
CONSTITUTIONALISM, AND DEMOCRATIC LEGITIMACY

This sets the stage for evaluating alignment as the central aim of democratic
process: 1) the basis of democratic legitimacy is consent of the governed; and
2) such consent must be protected by a framework of rights. Each of these points
challenges an aspect of alignment: 1) indicates that consent (not preference-
governance optimization) is the precondition of democratic legitimacy; and 2)
indicates that protecting consent cannot be wholly satisfied merely by
preference-governance correlation (an output of governance) but rather
demands valid conditions of consent (an input to governance). That valid
consent is the basis of democratic legitimacy is not some novel observation;
rather it has been the overriding concern of modern political theory and
constitutional thought. This Part offers a quick tour of theories and debates that
exemplify such struggles with democratic legitimacy. This in turn enables
further contextualization of alignment.

A. The Contractarian Tradition: Hobbes, Rousseau, Rawls

Consent as the basis of legitimate governance is a central theme of modern
political thought. Indeed, the switch from a top-down “metaphysical order”®7 of
divine authority to legitimate governance derived from direct constituent
participation defines the transition to the politics of modernity.®® The central
challenge in this tradition is explaining how the autonomy of individuals can be
legitimately synthesized into a political system.

This transition remains most compelling as articulated by English
philosopher Thomas Hobbes. His account is sweeping and magisterial: he
begins with a materialist conception of the physical world; follows with an
entailed account of deterministic psychology and human liberty; famously
describes, in light of these conditions, pre-political life as “solitary, poor][],

67 Howell A. Lloyd, Sovereignty: Bodin, Hobbes, Rousseau, 45 REVUE
INTERNATIONALE DE PHILOSOPHIE, 353, 359-60 (1991).
68 Id. at 359-63.
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nasty, brutish, and short”;%% and culminates with a sophisticated explanation of
how individuals escape this state of nature through political agreement.”® The
pivotal moment is one of mutual collective contracting: individuals all consent
to “[a]uthori[z]e and give up [their] [r]ight[s] of [g]overning [themselves], to
this [m]an, or to this [a]ssembly of men, on this condition, that [others] give up
[their] [r]ight[s] to him, and [a]uthori[z]e all his [a]ctions in like manner.”’!
Hobbes makes a radical yet simplifying move: to escape the violence and
instability of uncoordinated human interactions, all individuals must consent to
yield all power to a single actor.”? As the passage above indicates, unlike in the
caricatures of Hobbes as a committed monarchist, his theory accommodates
representative democracy as easily;’3 the key is that this consent must transfer
power to an entity (whether a monarch, oligarchy, or legislature) with
untrammeled unitary authority.’4 Notably, once individuals have so transferred
their power, their subsequent preferences have no further formal authority”>
(though a wise government will prioritize constituents’ welfare).’® From the
richness of Hobbesian theory comes one especially compelling observation:
modern political thought is a pursuit of a theory of how to generate coherent,
authoritative governance, and by Hobbes’s lights, the means of achieving this is
through consent.

Hobbes’s account may demand so much—it involves near-total alienation
of personal right—that it is somewhat at odds with contemporary liberal
sensibilities.”” Jean-Jacques Rousseau’s account of political authority is more

69 THOMAS HOBBES, LEVIATHAN 89 (Richard Tuck ed., rev. student ed. Cambridge
Univ. Press 1996).

70 1d. at 120.

71 Id. (emphasis omitted).

2 Id

73 For a powerful account of how Hobbesian theory legitimizes democracy, see TUCK,
supra note 42, at 100-02.

74 The mechanics of this transfer are complex and contested. In Leviathan (in contrast
to his earlier works, particularly Elements of the Laws), Hobbes uses an intermediary (the
state) to consolidate the popular will; the sovereign, a distinct entity, assumes the power of
the state. See David Runciman, Debate: What Kind of Person Is Hobbes’s State? A Reply to
Skinner, 8 J. POL. PHIL. 268, 272 (2000).

75 Hobbes carves out one narrow class of exceptions: even sovereign authority cannot
legitimately require that a person physically harm themselves. HOBBES, supra note 69, at
151. For an elaboration of this logic, see DAVID P. GAUTHIER, THE LOGIC OF LEVIATHAN
142-43 (1969) (arguing that while Hobbes’s theory is grounded in personal self-interest,
self-interest will typically benefit from compliance with sovereign command so as to
preserve civic unity, unless the order is immediately physically harmful).

76 HOBBES, supra note 69, at 231.

77 Perhaps most saliently, Hobbes describes as a central purpose of the sovereign
transforming the very views of his subjects to encourage obedience. See id. at 120-21
(individuals surrender their judgments as well as their will); id. at 491 (arguing that Hobbes’s
views of sovereignty should be inculcated through education); see also RICHARD TUCK,
HOBBES 65 (1989) (emphasizing that the political project of Hobbes involved coordinating
judgments as opposed to mere martial force).
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consonant with these sensibilities. Rousseau’s account of governance likewise
describes political life as the result of a contract, but a contract marked by
reciprocity between individual and collective’®: “Each of us places his person
and all his power in common under the supreme direction of the general will;
and as one we receive each member as an indivisible part of the whole.”7?
Rousseau’s extraordinary innovation is that the result of this contracting is a
unified “general will” that pursues only “the common good.”80 To sustain this,
Rousseau’s characteristic—and eminently democratic—innovation is the
sovereign assembly, in which the constituency itself comes together to manifest
sovereign authority.8! Yet these assemblies are not arenas of self-interested
negotiation and bargaining; rather, they are meant to elevate “public business”
over “private business.”82 Furthermore, they operate through a type of reflective
silence, indicative of a type of moral submission to, and consolidation of, the
individual to the collective.8? Rousseau’s refinement of the concept of
contracting is thus likewise oriented around personal consent as a mechanism to
authorize a sovereign government. But this gateway does not produce a venue
for advancement of individual or sub-group preferences; rather it entails
voluntary relinquishment of such preferences to achieve a single collective
vision.84

Hobbes and Rousseau offer demanding accounts of individual contracting
into politics during the tumultuous development of the modern. A contemporary
account shows its continued force in contemporary thought. John Rawls, likely
the most influential political philosopher of the 20th century,® describes how

78 See Frederick Neuhouser, Freedom, Dependence, and the General Will, 102 PHIL.
REV. 363, 363 (1993) (“[Clitizens whose actions are constrained by the general will are in
fact subject only to their own wills and therefore free in their obedience to the general will.”).

79" JEAN-JACQUES ROUSSEAU, On the Social Contract, in BASIC POLITICAL WRITINGS
141, 148 (Donald A. Cress ed. trans., 1987) (emphasis omitted).

80 14 at 153.

81 Id. at 195-98.

82 1d at 198.

83 See JASON FRANK, THE DEMOCRATIC SUBLIME 42-43 (2021) (“Rousseau’s
sovereign assemblies are neither spaces of robust public deliberation and debate on matters
of common concern, nor are they sites for the aggregation of individual preferences; they are
not raucous public meetings dominated by popular orators, nor are they occasions of
plebiscitary acclamation . . . [instead they are] largely silent . . . .”).

The moral and ontological depth of this relinquishment in Rousseau’s provocative
statement that after forming the social compact, the terms by which individuals who defy it
can be required to comply is not simply coercion, but rather that these individuals are “forced
to be free” by the “entire body” of the polity. ROUSSEAU, supra note 79, at 150; see
Neuhouser, supra note 78, at 371—73 on the puzzle this poses (and his preferred solution) for
the concept of freedom.

85 RECLAIMING THE HISTORY OF ETHICS: ESSAYS FOR JOHN RAWLS 1 (Andrews Reath,
Barbara Herman & Christine M. Korsgaard eds., 1997).
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familiar liberal democratic constitutionalism can be legitimized by consent.8¢
Rawls’ aim is to articulate a “society as a fair system of cooperation over
time.”®” To determine what this would be, Rawls queries what individuals,
deprived of particular information about their own social position and their
specific interests, would adopt as a social order.®8 In one sense, individual
preference plays a significant role in Rawls’s account (participants in the system
are assumed to be “rational and mutually disinterested,” albeit incorporating a
sense of justice),’ but the question is: what would individuals hypothetically
prefer as a fairly organized society for all members?°? The core of the analysis,
however, remains the legitimacy of state authority derived from consent: what
political structure would individuals adopt if they freely entered it?

These summaries of Hobbes, Rousseau, and Rawls reveal that legitimate
democratic authority emerges not from the ongoing satisfaction of constituent
preferences, but from the decision of individuals to consent to a shared political
order. In one sense, preferences play an intermediary role in this consenting
process—individuals desire to avoid violence (Hobbes); to rediscover their
capacity for freedom (Rousseau); to live in a just society (Rawls)—but these
preferences are generic, merely preparing the moment of consent. The defining
feature of each of these accounts is the /iberty (which each thinker describes
differently) of individuals to commit to a political order.

B. Consent and Contemporary Constitutionalism

Consent has been central to legal debates over constitutional legitimacy and
interpretation as well as democracy writ large. These debates query why the
constitution and judges (as enforcers of the constitutional order) have authority.
The framing of this difficulty and the array of solutions are oriented around
constituent consent. The question is not whether the given constitutional order
maximizes preference satisfaction, but rather whether its commitments can be
plausibly described as willed by the constituents themselves.

86 See JOHN RAWLS, A THEORY OF JUSTICE 14 (1999); RAWLS, supra note 46, at 23.
The summary here describes the procedures, but not the substance, of the terms of a fair
society that Rawls describes; for a brief discussion of the substance, see infra Part V.A.

87 RAWLS, supra note 46, at 15.

88 The central tools for performing this process of reasoning are the original position
(the position individuals hypothetically occupy when conceiving of a just society) and the
veil of ignorance (the mechanism used to determine how individuals would reason when in
the original position). RAWLS, supra note 86, at 11, 15, 118; RAWLS, supra note 46, at 22,
73. This mode of reasoning has made Rawls the most influential thinker in the now prevalent
philosophical study of public reason. See RAWLS, supra note 46, at 213; see also Public
Reason, STAN. ENCYCLOPEDIA PHIL. (Apr. 20, 2022), https://plato.stanford.edu/entries/
public-reason/ [https://perma.cc/PL45-4HKS5] (crediting Rawls as one of the most influential
developers of public reason and contemporary political philosophy).

89 RAWLS, supra note 86, at 13—14.

9 Id. at 122-26.
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1. Countermajoritarianism and Representation Reinforcement

Alexander Bickel provides the seminal articulation of this problem, the
countermajoritarian difficulty®!: how can non-accountable®? judges legitimately
overrule decisions made by the political process??3 The problem sounds in
consent and accountability: ‘“coherent, stable—and morally supportable—
government is possible only on the basis of consent . . . fostered by institutions
that reflect and represent us and that we can call to account.”®* These
accountable institutions may be more likely to satisfy constituents’ preferences,
but that is not their defining virtue; rather, their defining virtue is that they reflect
popular will by having been freely chosen by those same constituents.®> The
most influential response to Bickel’s challenge, that of representation
reinforcement proposed by John Hart Ely in Democracy and Distrust, seeks to
answer this challenge by arguing that if judges work to improve democratic
accountability, they validate constitutional authority by in fact strengthening
rather than weakening the bridge of consent.”® The main critiques of Ely’s
theory have likewise argued that Ely simply justifies judges imposing a
normative vision without the consent of the governed.®’

The thread that joins these diverse theories is that they validate
constitutional authority in a democracy, not by its results, but by its relationship

91 For discussion of the influence of Bickel’s formulation, see, e.g., Barry Friedman,
The Birth of an Academic Obsession: The History of the Countermajoritarian Difficulty,
Part Five, 112 YALE L.J. 153, 155, 159 (2002) (describing Bickel’s conception of
countermajoritarianism to be an “obsession of constitutional theory”); Pamela S. Karlan,
Foreword: Democracy and Disdain, 126 HARV. L. REV. 1, 14 (2012) (identifying the Least
Dangerous Branch as “the book with which all subsequent discussions of judicial review
engage”).

92 Indeed, the quality of judges’ non-accountability is not incidental, but essential to
the neutrality that marks rule of law integrity. See Herbert Wechsler, Toward Neutral
Principles of Constitutional Law, 73 HARV. L. REV. 1, 15-16 (1959) (describing the
judiciary’s dependence on the rule of law, not the electorate, unlike the legislature and
executive, and therefore a requirement of adjudicating with neutral principles).

93 While the imperfections of political process themselves are a subject of extensive
analysis, John Hart Ely himself notes the issue is “comparative”; even if legislatures and
executives are imperfectly representative, the judiciary is materially less so. JOHN HART ELY,
DEMOCRACY AND DISTRUST 205-06 n.9 (1980); see Michael J. Klarman, The Puzzling
Resistance to Political Process Theory, 77 VA. L. REV. 747, 777 (1991) (comparing Ely’s
arguments with Laurence Tribe’s description of our imperfect antidemocratic judiciary and
imperfect democratic political process).

94 BICKEL, supra note 24, at 20.

9 Id.

9 ELy, supra note 93, at 102-03.

97 See Laurence H. Tribe, The Puzzling Persistence of Process-Based Constitutional
Theories, 89 YALE L.J. 1063, 1063—64 (1980); Mark Tushnet, Darkness on the Edge of
Town: The Contributions of John Hart Ely to Constitutional Theory, 89 YALE L.J. 1037,
1038 (1980); Daniel R. Ortiz, Pursuing a Perfect Politics: The Allure and Failure of Process
Theory, 77 VA. L. REV. 721, 728 (1991).
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to popular autonomy. It is inputs of constituent autonomy, rather than outputs
of satisfying preference, that vindicate the moral status of the state.”® In
philosophical terms, the problem and ostensible solution of legitimate judicially
enforced constitutionality must be answered by a deontological link between
constitutional authority and constituent will, not validated by its
consequentialist benefits for downstream policy.

2. Originalism and Consent

If Bickel and Ely epitomize the progressive struggle to provide a consent-
based explanation for constitutionalism,? the corresponding conservative effort
is originalism. Originalism legitimizes judicial constitutional review by treating
the Constitution as a compact authorized by the constituency, and judges as
methodologically constrained to only enforce the terms of that compact.!90 The
Constitution’s validity and meaning—and the power and method of the judges
who enforce it—directly flow from its status as authorized by the
constituency.!! Consent is thus the first normative premise of originalism.
Particularly because of the problem of the persistence of original consent over
centuries (the “dead hand” problem), originalism has faced significant
criticism—but these have targeted the deficiency of consent.!02 In short, both
those who champion originalism and those who critique it emphasize its
relationship to the consent of the constituency. Indeed, originalism is
distinguished by its explicit disavowal of the preferences of the constituency in

98 Cf supra Part IV.A (“Hobbes, Rousseau, and Rawls reveal that legitimate
democratic authority emerges not from the ongoing satisfaction of constituent preferences,
but from the decision of individuals to consent to a shared political order.”).

99 See Friedman, supra note 91, at 159-60 (observing that Bickel’s dilemma emerged
from the fact that the Court is traditionally conservative and thus academics typically wish
to undermine it by observing its lack of accountability, but the Warren Court posed the
dilemma of being a progressive version of the same institution); Lawrence B. Solum,
Originalism Versus Living Constitutionalism: The Conceptual Structure of the Great
Debate, 113 Nw. U. L. REv. 1243, 1271, 1274 (2019) (classifying Ely as representing a
major school of living constitutionalism).

100 goe e.g., Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849,
854 (1989); Keith E. Whittington, Originalism: A Critical Introduction, 82 FORDHAM L.
REV. 375, 380 (2013) (“How was the text received and understood by the people assembled
in the state ratifying conventions?”).

101 Whittington, supra note 100, at 381.

102 See Michael J. Klarman, Majoritarian Judicial Review: The Entrenchment
Problem, 85 GEO. L.J. 491, 494 (1997) (describing the dead hand problem); Henkin, supra
note 41, at 263 (describing the deficiencies of the conditions of the original terms of
constitutional contracting as insufficiently inclusive); Jacob T. Levy, Not So Novus an Ordo:
Constitutions Without Social Contracts, 37 POL. THEORY 191, 210 (2009) (describing the
normative problem of holding a polity to the commitments of its prior members after the
later members have adopted different norms).
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the process of judicial interpretation;'93 and principled (rather than legal-
realist!94) criticism of originalism emphasizes not its policy outcomes, but rather
the unsoundness of its ability to connect the original Constitution to ongoing
constituent consent.

V. ALIGNMENT AND CONSENT AS COMPETITORS IN LAW AND THEORY

Part IV thus demonstrates that democratic legitimacy requires establishing
that the polity has consented to be ruled, not that the polity’s preferences are
filled. Failure of governance to do what the electorate wants is a serious
deficiency of practical governance, but it is not the central requirement of valid
democracy. In light of this, the highest priority of democratic process is
maintaining the link between popular consent and the coercive power of the
state—a principled deontological requirement—rather than satisfying popular
preferences—an instrumental, consequentialist goal.

Yet Stephanopoulos can readily answer that this creates no real conflict for
his proposal to adopt alignment as the central (but not exclusive) polestar for
the design of democratic process.!% There is nothing in alignment that
necessarily contravenes the constituency’s consent of the democratic order, and
there is some evidence that voters would likely adopt such a principle.1%¢ While
Stephanopoulos concedes some approaches to democracy (such as a trustee or
minimalist-agonist models) do not track alignment, this at most entails that if a
polity makes a free choice to commit to one of these alignment-incompatible
approaches, alignment may not be appropriate (a reality of contradictory
normative claims that Stephanopoulos recognizes, including that alignment may
not always be the leading priority).197 In other words, Stephanopoulos
recognizes the non-unlimited scope of and possible rivals to alignment, and
these concessions can facially accommodate the observation that the threshold
requirement of democratic rule is free consent.!%® But once this is satisfied
through some explanation of initial constitutional democratic validity,

103 See Scalia, supra note 100, at 862 (“A democratic society does not, by and large,
need constitutional guarantees to insure that its laws will reflect ‘current values.” Elections
take care of that quite well. The purpose of constitutional guarantees—and in particular those
constitutional guarantees of individual rights that are at the center of this controversy—is
precisely to prevent the law from reflecting certain changes in original values that the society
adopting the Constitution thinks fundamentally undesirable.”).

104" For a seminal example of the critique that originalism is just a shroud for
conservative values, see, e.g., Reva B. Siegel, Memory Games: Dobbs s Originalism as Anti-
Democratic Living Constitutionalism—and Some Pathways for Resistance, 101 TEX. L. REV.
1127, 1138-44 (2023).

105 STEPHANOPOULOS, supra note 2, at 55 (“preferred theory” (emphasis omitted)).

106 1d. at 55-56.

107 See id. at 52-53, 66 (“[A]lignment can’t help us decide what to do when it suggests
one course of action but other values distinct from alignment advise a different route.”).

108 See id. at 49.
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Stephanopoulos can argue that aligning preferences and policy is the best way
to specifically inform the subsequent design of democratic processes (perhaps
accommodating any requirements that follow in the way of the initial demands
of consent).109

However, the centrality of consent to democratic legitimacy can pose a more
fundamental challenge to the use of alignment to guide democratic process
design. If adopting alignment-favoring policies impairs or contradicts policies
that validate constituent consent, then it might limit using alignment as the main
principle for democratic process design. It might also counsel considering
alternative design choices that might support consent (such as rights protection
that can enhance terms of consent).

This Part identifies two forms in which preference satisfaction pursuing
democratic designs may erode or undermine mechanisms of consent. Firstly,
they can deviate as guiding principles at various levels of abstraction, a point
that can be emphasized by considering how contemporary theories of
democratic consent might deviate from alignment. Secondly, and perhaps more
relevantly to Stephanopoulos’s focus on practical reform, electoral rules may
not be able to satisfy the demands of both consent and preference satisfaction.

A. Consent and Alignment as Sympathetic Rivals

It is useful to briefly elaborate the abstract nature of this difference.
Alignment evaluates “outputs”'10 of democratic process: does democratic
process produce governance that tracks popular preferences? Conversely,
consent considers the input'!! of democratic governance: has authority over
governance been affirmed by the will of the constituency, and do democratic
processes continue to create opportunities for legitimate expression of popular
will? In practice, these two values—alignment and popular consent—can, but
need not, come apart.!!2 A constituency may consent to a regime that is oriented
towards alignment as a value, freely adopt electoral rules that tend to yield
alignment, or select representatives on the basis that they will serve their
preferences. If, however, such compatibility is incidental, then design of
democratic process may face genuine dilemmas in prioritizing alignment or
consent.

This Part considers the tension between alignment and consent at a higher
level of abstraction, while Part V.B below considers doctrinal ramifications. The
purest conflict between consent legitimacy and alignment legitimacy may be

109" See id. at 55.

110" This may be most explicit as a general principle from Stephanopoulos. See id. at 31-33.

UL See supra Part [IV.A.

12" Indeed, it is worth noting that both Ely—with his interest in an open political
process to ensure responsive representation—and Rawls—with his substantive views of
election policy articulated in Sovereign Virtue—would agree with much of Stephanopoulos’s
analysis and many of his proposals. But the point here is that, as a matter of driving
commitments, they diverge from Stephanopoulos’s own normative priorities.
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provided by Rawls. Working from what rational persons would hypothetically
consent to,!13 Rawls describes the features that would be present in a just social
order (including a just political constitution).!1# Those consist of two principles,
with ordered priority: (1) “[E]qual right to the most extensive basic libert[ies]”
(a commitment that is especially consonant with the value of rights discussed
above); (2) distribution of resources and opportunities such that any inequality
is to “everyone[’s] benefit.”!!5 In short, Rawls argues that terms of social
organization—including democratic process—should follow what persons
would reasonably commit to without specific personal interests. His answer is
that such terms must advance a package of liberties and a distributional scheme
that aims to benefit the least well off.116 Just governance is defined by continual
service to these two principles,'17 and their implementation validates the power
of democratic governance over the constituency. It is a legitimacy based in
Rawls’s carefully argued assertion that rational persons would adopt such a
system if designing it from scratch—that is to say, it is validated by hypothetical
consent.

Nothing in alignment, however, necessarily entails obedience to these two
principles. Rather, alignment serves the cumulative preferences of the entire
polity.!1® This can readily diverge from Rawls’s commitments. Firstly, an
aligning view might involve limiting some liberties because they would produce
electoral processes that would yield better alignment,!!? but which violate equal
access to such basic liberties. Furthermore, as Stephanopoulos forthrightly
concedes, because alignment values the preference of the entire polity, it can
yield democratic processes that marginalize or disadvantage a disfavored
minority group.!29 This would violate Rawls’s argument that in a just society,
individuals would preference structures that minimize inequality and benefit the
least well off. Thus, aligning democratic process could be fundamentally at odds
with processes that obeyed procedural justice that individuals would adopt from
behind the veil of ignorance. Foundationally, this comes down to the difference
between collective preference satisfaction—the moral basis of alignment—and

113 RAWLS, supra note 46, at 258-59; the corresponding point is posited in RAWLS,
supra note 86, at 11-12.

114 That political constitutionalism is part of the basic structure is made explicit in
RAWLS, supra note 46, at 75-77, even though Theory of Justice itself is more broadly
concerned with resource distribution. For a more fulsome description, see id. at 194-200
(describing constitutional justice).

15 RawLs, supra note 86, at 60—61. For the briefest summary, see id. at 12; for their
linkage to the use of the original position, see id. at 130-35. For the corresponding
commitments, see RAWLS, supra note 46, at 271-73.

116 RAWLS, supra note 46, at 271-73.

17 See, e.g., RAWLS, supra note 86, at 314 (describing the legislative process as
continuing to serve such ends).

118 STEPHANOPOULOS, supra note 2, at 41.

119 See, e.g., id. at 240-50 (campaign finance curbs on individual campaign donors
and spenders are misaligning, but PACs are not).

120 1d. at 208-09.
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(hypothetical) individual consent. What individuals would adopt when
contracting into a just democratic order may not be the same as the order that
would do the most to satisfy their preferences.

A similar contrast emerges between alignment and the practical
ramifications of Ely’s explanation of the legitimacy of judicial review (which,
as Ely’s critics note, are really just higher-order democratic principles).!2! Ely’s
justification for countermajoritarian judicial review is that such non-accountable
intervention may be justified when (1) elites are “choking off the channels of
political change” or (2) majoritarian domination is resulting in marginalization
of discrete and insular minorities.!22 These can vindicate judicial review by
returning to the foundational value of American constitutionalism: the consent
of the governed.!23 Political competition and minoritarian protection, however,
may contrast with optimization of alignment. Opening up and maintaining
opportunities for political change, for example, may benefit from creating
incentives or opportunities for wedge block groups to realize their power and,
in particular, to challenge established, and often popular, powerholders. Indeed,
entrenched elites might have incentives to seek alignment, because it is more
likely to ensure the continued compliance from a bulk of the electorate.!24
Relatedly (and resonating with alignment’s tension with Rawls’s prioritization
of the welfare of the least well off), alignment does not have a clear normative
explanation of how to justify minoritarian protection.!23

The root of this prospective tension between Ely’s representation
reinforcement and alignment comes down to the normative commitments of
each approach. Ely’s goal is to explain how judicial review can be reconciled
with democratic self-rule otherwise empowered by constituent consent.!26
Conversely, Stephanopoulos’s aim is to explain why a particular practice or type
of procedure will yield a correspondence between constituent preferences and
state action.!?7 Ely’s driving normative concern is the ex-ante prerequisite of

121" See EISLER, supra note 3, at 76 (synthesizing critiques of Ely).

122 Ery, supra note 93, at 103.

123 1d. at7.

124" One example of such an institution might be PACs, drawn from Stephanopoulos’s
own analysis. See STEPHANOPOULOS, supra note 2, at 246. Per this analysis, PACs might
tend to be more aligning precisely because their ultimate goal is maintenance of ongoing
social power that is commercial rather than instrumental. See id. A less savory example (and
one that Stephanopoulos would be unlikely to approve of) can be drawn from the White
Primaries cases, in which minority voters were excluded from political participation in a
functionally one-party state. Issacharoff & Pildes, supra note 13, at 652—54. The decision to
entrench the Democratic party and exclude minority voters may have reflected, above all
else, an anti-competitive desire shared by elites and by an oppressive majority. /d. at 662—
64.

125 Again, Stephanopoulos concedes this, albeit somewhat obliquely.
STEPHANOPOULOS, supra note 2, at 64 n.135.

126 See ELY, supra note 93, at 107, 206 n.9.

127 STEPHANOPOULOS, supra note 2, at 29-30.
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democratic legitimacy: constituent approval.!?® Stephanopoulos, conversely, is
concerned with an ex post character of governmental action: does it correspond
to the preferences of the electorate?129

B. Alignment in Practice: How Preference-Serving Practices Can
Undermine the Priority of Autonomy

Stephanopoulos has a ready response to this divergence between consent-
based theories and his preference-maximizing approach: so what?!30 Aligning
Election Law aims to practically guide election law reform and break an
otherwise stagnant scholarly agenda. Conversely, the works of Ely and
(especially) Rawls are pitched at a higher level of abstraction, meant to provide
high-level normative justifications for institutional structures. These two types
of projects speak to disparate ambitions. Furthermore, Stephanopoulos concedes
that alignment is neither exhaustive nor exclusive as a norm of democratic
design, even if he robustly argues it should be the central value.!3! But
Stephanopoulos might readily concede that some elements of constitution-
building should serve other values or other modes of analysis.!32

Stephanopoulos does, however, assert that removing any element of
democratic design from “alignment’s domain” comes at a normative cost—
specifically, the value of self-rule.!33 Yet the contrasting commitments of
democracy as validated by consent, and as validated by alignment, mean that
prioritizing alignment in a given domain can also come at a normative cost to
alternative accounts.

This high-level normative incompatibility has practical teeth when applied
to the doctrine. The central focus of Aligning Election Law is identifying rules
and proposing reforms to advance alignment’s correspondence between
constituent preference and governance—but these proposals can come at
meaningful costs to the role of consent in democratic design. As described
below, this often occurs because of divergence between rights-oriented,
individualistic understandings of democratic self-rule, and alignment’s frame of
collective preference-satisfaction. But this general claim is clearer after
illustrating how this tension can manifest in doctrinal choices.

1. Parties

Perhaps no topic in Aligning Election Law illustrates the contrast between
the preference-satisfying and consent views of democracy than the treatment of

128 See Klarman, supra note 93, at 773, 776-78.

129 STEPHANOPOULOS, supra note 2, at 29.

130 See id. at 62.

131 /4. at 65.

Ei Id. at 64 (noting that there are “other factors . . . about which alignment is mute”).
1d.
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parties. Broadly speaking, Stephanopoulos appears skeptical, even hostile,
towards parties as mediators in the democratic process.!3* In rejecting the
normative significance of intraparty alignment (i.e., correspondence between
the preferences of party members and the decisions of party leadership),
Stephanopoulos declares: “[A] party lacks both of the constituent elements of
democracy: a démos comprising the membership of the polity, and a kratos
[state] exercising authority on the polity’s behalf. . .. [[ntraparty alignment
may be of great interest to a party’s members, but it has no direct democratic
significance. . . . [It] advances no democratic principles, vindicates no
democratic values.”135 It is possible to quibble with this description of parties—
many scholars of party, beginning with E. E. Schattschneider, have emphasized
that the functional popular democracy is intertwined with popular party
governance!36—but the true bite is normative. Stephanopoulos generally rejects
the protection of parties in politics on the grounds that parties’ role in current
American governance!37 does little to benefit alignment,!3® and exploitation of
party affiliation in democratic design can, at worst, be profoundly
misaligning.139

In taking this position, Stephanopoulos knowingly challenges the orthodox
understanding of parties as facilitators of self-rule.!40 In focusing on intraparty
alignment, however, Stephanopoulos elides the deeper role that parties are
typically assigned in the democratic process. Parties are not merely mechanisms
for alignment; they are a necessary intermediary that allows for rank-and-file
participation in governance otherwise dominated by a unified and potentially

134 Tt is a matter of intellectual biography whether this reflects Stephanopoulos’s own
experience with parties; he was a leader in the movement to use the efficiency gap to identify
illegal partisan gerrymanders, a move that would have limited the ability of parties to
manipulate a key aspect of election law for their own gain. Nicholas Stephanopoulos,
Stephanopoulos Explains the Research that Convinced SCOTUS to Take the Wisconsin
Gerrymandering Case, U. CHI. L. SCH. (July 11, 2017), https://www.law.uchicago.edu/news/
stephanopoulos-explains-research-convinced-scotus-take-wisconsin-gerrymandering-case
[https://perma.cc/7PQD-PEY3].

135 STEPHANOPOULOS, supra note 2, at 153, 155.

136 EE. SCHATTSCHNEIDER, PARTY GOVERNMENT: AMERICAN GOVERNMENT IN
ACTION 1 (Routledge 2004) (“[M]odern democracy is unthinkable save in terms of the
parties.”); see also Issacharoff, supra note 29, at 278—79 (2001) (observing that parties inhere
in both the electorate and within the governance of the state). For an updated account, see
generally JOHN H. ALDRICH, WHY PARTIES? A SECOND LOOK (2011) (discussing the history
and role of parties in America).

137" Notably, Stephanopoulos saves his praise for democratic design of party structures
for approaches that are rare, if not outright rejected, in American politics, such as
proportional representation. STEPHANOPOULOS, supra note 2, at 170-74.

138 Jd. at 150-51 (summarizing that design structures of party organization, primary
election rules, and ballot access rules have little effect on alignment).

139 14 at 180-81 (observing the profoundly misaligning effects of partisan
gerrymandering).

140 4. at 151-53 (challenging leading jurists and scholars regarding the value of
coherent, internally aligned parties).
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distant state.'*! Parties provide not only a mechanism for information transfer
between the body of voters and representatives, but a means by which
constituents can proactively influence politics through organization and
coordination.!42 These opportunities to participate in party rule ensure that
parties mediate the selection of accountable leadership.143 Critically, parties do
not merely ensure the responsiveness of leaders but allow constituents to
directly access the machinery of the state through coordinated debate, advocacy,
and mechanisms such as party primaries.!4* As such, parties allow constituents
to realize their political autonomy in a practical way; this might yield the
downstream benefit of serving constituent preference, but this is a later,
arguably incidental result. Stephanopoulos’s focus on what rules of party
governance yield the best alignment focuses only on this secondary downstream
result.

The real vindication of party rule is that it gives rank-and-file constituents
meaningful opportunities to participate in politics, and thereby to perpetually
renew the consensual terms of democratic authority. Because of this role,
participation in party rule must be protected by rights, most notably the right to
association.!45 Through these protections, constituents can be assured
reasonable access to the political process—the general ballot for minor parties,
or the opportunity to participate in party primaries (precisely the types of
democratic design choices Stephanopoulos describes as irrelevant because of
their negligible impact on alignment).14¢ Yet appropriate design of such rules
ensures that individuals can participate in the party system, and thereby provide
one lever by which state rule remains subject to individual political consent.147
Notably, the need to protect appropriate terms of party rule through rights
dovetails with the consent-oriented understandings of democratic legitimacy
advanced by scholars such as Rawls and Ely.148 The ability to associate through
parties and thereby realize their political autonomy is a basic liberty that
individuals would select as part of a basic social infrastructure to guarantee their
own political autonomy, and the role of judges in protecting open and robust
access to parties is anti-entrenchment desirable as representation reinforcement.

141 Fora synthesis of the literature of this view, see EISLER, supra note 3, at 203—05.

142 See Issacharoff, supra note 29, at 299.

143 See EISLER, supra note 3, at 203.

144 See Issacharoff, supra note 29, at 279.

145 Notably, this right can operate to protect parties when their views differ from the
state, as in ballot access design, see, e.g., Tashjian v. Republican Party of Conn., 479
U.S. 208, 215-16 (1986); but can also protect voters when parties try to exclude them, as in
ballot access cases, see, e.g., Kusper v. Pontikes, 414 U.S. 51, 58-61 (1973).

146 STEPHANOPOULOS, supra note 2, at 160.

147 See id. at 44-45.

148 See supra Part IV.
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2. Campaign Finance

Stephanopoulos’s commitment to alignment also leads him to challenge
scholarly orthodoxies—a point perhaps nowhere more apparent than in
campaign finance. The traditional campaign finance debate pits concerns over
state domination of political expression against fears that financial inequality in
campaigns will corrupt politics.!4? Does domination by the state or domination
by private wealth pose a greater risk of spoiling popular autonomy?
Stephanopoulos cuts through the knot of this dilemma with breathtaking single-
mindedness; his sole question about any given campaign finance practice or rule
is its empirically demonstrated impact upon alignment.!>? This perspective
leads Stephanopoulos to inject some novel ideas into the stale campaign finance
discourse. For example, Stephanopoulos concedes that perhaps the least popular
opinion in all of campaign finance, Citizens United v. FEC, “had mixed effects
on alignment.”!3! He further takes the position that restrictions on “individual
contributions” are aligning,!32 whereas “most PACs’ [political action
committees’| donations are aligning and that restrictions on these donations are
misaligning.”153 He even critiques popular attempts to publicize campaign
finance, such as “clean money” programs that publicly fund prospectively
marginal candidates.!34 Underlying these positions tends to be a single trend—
individuals (though not collective organizations such as PACs) who donate tend
(unsurprisingly) to be more ideologically extreme than the wider
constituency.!>> When they influence the selection or decision-making of
representatives, they push policymaking away from the center, thereby
misaligning it.156

This focus on satisfying the preferences of the polity explains why
Stephanopoulos does not track the standard factions of the campaign finance
debate. His concern is what rules will lead to greater alignment as an output, not
what mix of inputs of state regulation and money are ex-ante legitimate. Yet the
standard debate, broadly speaking, is a debate about what terms of campaigning
serve shared democratic autonomy—that is to say, what individuals should be
postulated to have adopted as a matter of consent. By the lights of those who

149 Both the doctrine and the scholarship surrounding this debate are extremely rich
and well-developed. For an extensive synthetic summary that informs what follows, see
EISLER, supra note 3, at 158—88. See generally Jacob Eisler, The Deep Patterns of Campaign
Finance Law, 49 CONN. L. REV. 55 (2016) (same).

150 STEPHANOPOULOS, supra note 2, at 250.

151 4. at 305. The unpopularity of Citizens United among most academics is
epitomized by Michael Kang’s responsive analysis in Michael S. Kang, The End of
Campalgn Finance Law, 98 VA. L. REV. 1, 2-3 (2012).

STEPHANOPOULOS, supra note 2, at 251.

153 Id. at 254.

154 1d. at 257.

155 11

156 1d. at 242-43.
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think free speech sharply curtails campaign finance regulation,!>7 when
individuals enter the political arena, they retain a strong right to freedom of
conscience, including a right to freely express themselves and deploy resources
to do so. Conversely, those who believe in strong regulation believe that the
infiltration of private power (itself necessarily supported by state-supported
institutions such as contract enforcement and the corporate form) into politics is
an affront to equality of status that all individuals adopt in a democratic
society.!58 In other words, the conventional campaign finance debate is over
what individuals have consented to when they enter the state. Have they
preserved some of their raw capacity and resources to engage in a type of
personal activity (political speech, broadly construed)? Or have they consented
to a deeper, more holistic form of democratic equality that includes disciplining
some of the inequality intrinsic in capitalism? The issue is one of starting
principles—precisely the type of problems that are the threshold analysis (e.g.,
for Rawls) or foundational touchstones (e.g., for Ely) of most theorists of
constitutional democracy.

Stephanopoulos is unconcerned with such questions of starting principles—
the question is results. This explains some of the idiosyncratic suggestions that
individual but not collectively coordinated private campaign financing should
be restricted; or that creating candidate opportunities through public financing
can in fact be anti-democratic.!>® This all flows from the commitment to
alignment—but the result is that Stephanopoulos’s theory does not cleanly
reflect or track a coherent theory of democratic autonomy. Rather than starting
with principles that explain individual cooperation, alignment asks what
conditions are most likely, if adopted, to result in the realization of collective
preferences. This inverts the standard order of accounts of democratic
legitimacy!60—starting with the results of policy implementation and attributing
validity to a process that yields certain results (here, preference satisfaction).

3. Race

Race poses perhaps the hardest nut to crack for Stephanopoulos. Protecting
the rights of minority voters is a prevalent focus of American election law—in
Samuel Issacharoff’s words, “the defining law of democracy in America is
heavily the law of black enfranchisement.”!6! This influence is such that many
other domains of jurisprudence have either been seen as explicit efforts to

157 See EISLER, supra note 3, at 185.

158 See id. at 179-82.

159 STEPHANOPOULOS, supra note 2, at 257, 259.

160 See supra Part IV.A.

161 Samuel Issacharoff, Beyond the Discrimination Model on Voting, 127 HARV. L.
REV. 95,97 (2013).
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improve racial equity in democracy,!62 or are understood by their failures to do
$0.163 Yet voters in the racial minority are precisely that—a minority—and the
collectivization of preference at the heart of alignment means that protecting
minority power will inevitably pose a puzzle. Some of this tension may be
addressed by shifting the terms of the jurisdiction,!®* but for the polity-wide
problem of minority democratic standing, this only punts the final difficulty: the
preferences of a majority or a coalition—whether district-by-district or within
the collective polity—may threaten to subsume a disfavored minority.163

This may explain why race receives comparatively little attention in
Stephanopoulos’s otherwise magisterial analysis. Other than brief discussion of
how blatantly racist ballot access laws (predictably) distorted realization of
voter preference,!®® Stephanopoulos dedicates his analysis of the problem of
race to a single question: is the creation of opportunity districts for minorities
compatible with alignment as a general principle?!67 Marshalling an impressive
array of evidence, Stephanopoulos concludes yes, and thus rejects a tradeoff
between protecting minority voting power (particularly through legislative
measures such as the Voting Rights Act) and alignment. 168

Rather than challenge Stephanopoulos’s descriptive conclusions, it is better
to turn to a point that he concedes,!®® but seems to scrupulously seek to
minimize: the aims of alignment and majoritarian protection can be
fundamentally at odds. While Stephanopoulos offers evidence that they need
not be and might not always be (while also conceding that some evidence does
point to a conflict),!70 this dodges the real conflict: institutional design often
must trade off between difficulty values that express visions of good politics,
not matters of ex post preference satisfaction. Most notably in American
jurisprudence, if states are required (as a matter of constitutional equal
protection) to avoid classifying on the grounds of race, but are also required (as
a matter of federal statutory instruction) to protect minority voting power, how

162 See, e.g., Karlan, supra note 91, at 4-5; Guy-Uriel E. Charles & Luis Fuentes-
Rohwer, Reynolds Reconsidered, 67 ALA. L. REv. 485, 485 (2015) (describing the
development of one person, one vote as a piece of the wider civil rights movement that
included, for example, Brown).

163 See, e.g., Richard L. Hasen, Race or Party, Race as Party, or Party All the Time:
Three Uneasy Approaches to Conjoined Polarization in Redistricting and Voting Cases, 59
WM. & MARY L. REV. 1837, 1861-63 (2018); Spencer Overton, The Donor Class: Campaign
Finance, Democracy, and Participation, 153 U. PA. L. REV. 73, 102 (2004) (describing the
rac1ally unequal impacts of campaign financing).

See STEPHANOPOULOS, supra note 2, at 29.

155 THE FEDERALIST NO. 10 (James Madison).

166 STEPHANOPOULOS, supra note 2, at 141-42.

167 See id. at 210-11.

168 " 1d. at 224.

169 14

170 1d. at211-12.
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can they do so?!7! The contrast is one of clashing moral norms: avoiding
government (mis)use of race versus benefitting a group that risks oppression
under normal majoritarian political dynamics.

It is, of course, possible to argue that, under constrained descriptive
circumstances, a given conceptualization of collective preference realization can
be reconciled with democratic design choices that protect the power of racial
minorities.!72 But this is an unhelpful technical exercise unless the underlying
norms of legitimate democracy are adequately specified. Specifying those
norms, in turn, requires some explanation of why democracies have validity at
all. Most democracies do not embrace pure, unadulterated majoritarianism of
any stripe.!73 Rather, they build in some minimal defenses—in terms of rights
or welfare guarantees—for each member of society, including minorities, and
often including some mechanisms that recognize the position and vulnerability
of discrete subgroups. For Rawls, this takes the form of both a packet of liberties
and a system that will tend to favor disadvantaged minorities in its general
contours;!7# for Ely, it takes the form of constitutional principles that protect
insular and discrete minorities.!”> While these are not the only first principles
that a polity might commit to, they are exemplary of the type of analysis that
must be done to address the possibility of a diverse or fractured constituency.
Such analysis cannot be informed by simple analysis of preference, but rather
requires querying what fairness demands both for majorities who may have their
will thwarted in policymaking and minorities who may be at greater risk of
oppression.!7¢ These tradeoffs can only be answered by turning to the free
choices of the constituency itself regarding democratic design.

171" This dilemma underlies, most notably, the seminal prohibition of excessively
racialized districting even where the aim is to somehow benefit minority power. Shaw v.
Reno, 590 U.S. 630, 648-49 (1993). For a critical discussion, see generally Richard H.
Pildes, Is Voting-Rights Law Now at War with Itself — Social Science and Voting Rights in
the 2000s, 80 N.C. L. REV. 1517 (2002) (exploring changes in voting-rights laws at the turn
of the 21st century).

172" This is precisely the type of analysis that Stephanopoulos undertakes; he argues,
for example, that the tradeoff between protecting minorities and alignment may only have
bite where there is racial partisan polarization. STEPHANOPOULOS, supra note 2, at 215-17.
Yet this is precisely the reality. See Partisanship by Race, Ethnicity and Education, PEW
RscH. CTR. (Apr. 9, 2024), https://www.pewresearch.org/politics/2024/04/09/partisanship-
by-race-ethnicity-and-education/ [https://perma.cc/AT5R-X9QN]. The question for democratic
design is not achieving fairness in circumstances of communitarian amity, but rather where
democracy is under stress thanks to identitarian fracturing.

173 See, e. g., SAMUEL ISSACHAROFF, FRAGILE DEMOCRACIES: CONTESTED POWER IN
THE ERA OF CONSTITUTIONAL COURTS 2-3 (2015).

174 See supra Part [IV.A.

175 See supra Part IV.B.1.

176 For one elegant description of the inevitability of this problem, see T. Alexander
Aleinikoff & Samuel Issacharoff, Race and Redistricting: Drawing Constitutional Lines
after Shaw v. Reno, 92 MICH. L. REV. 588, 601 (1993) (showing how the “zero-sum quality



1350 OHIO STATE LAW JOURNAL [Vol. 86:6

VI. WEAVING TECHNOCRATIC LESSONS INTO A FREE SOCIETY

This Article has invoked central aspects of legitimate democratic
organization: the consent of the constituency; the maintenance of baseline
political and civic liberties; and the protection of constituent subgroups that may
demand compromise or sacrifice of other policy goals. These goals are
traditionally achieved by rights, which, awkwardly as they may fit with the
election law, still offer directness and moral clarity. Above all else, they
emphasize the status and dignity of the autonomous individual as the
prerequisite to any claim to legitimate political power.

These values complicate reliance on alignment as the central value of
democratic design. In one sense, this is a matter of normative commitments: by
assaying desirable democratic design by its policy outcomes, alignment
threatens to obscure or erode individual autonomy. In another sense, it is a
function of using alignment as a starting premise. The collectivizing nature of
alignment threatens to submerge any smaller unit in political life, whether
individuals or minoritarian subgroups. This can destabilize or sabotage the
collective contract of democracy.

This Part draws out the consequences of the structuralist alignment
framework for democratic thinking and offers initial thoughts on synthesizing
the instrumentalist benefits of alignment’s empirics with democratic moral
autonomy. It first notes perhaps the greatest practical challenge to structuralism
more broadly: alignment depends upon elite technocratic analysis. Such a
starting point necessarily transfers power away from the constituents who
legitimize democracy. In light of this, the best use of alignment is as a
mechanism that can discipline, check, and verify democratic processes that take
as their starting point elevating and affirming constituent free will. In this role,
the technical sophistication of alignment has tremendous potential: it can be
used to guide the design of basic protections for personal autonomy and to
provide evidence of the efficacy of autonomy-serving electoral processes.

A. The Challenge: Preference-Oriented Collective Alignment as Elite
Technocracy

Alignment requires technocratically informed assessments of collective
preference.!”” This produces a fundamental tension with liberal accounts of
political legitimacy as derived from individual consent. To draw this out, it is

of representation” means that some groups who are protected or favored in districting
inevitably requires that some others who are reallocated to achieve this protection or favoring
must be “subordinate[d]”).

177 See STEPHANOPOULOS, supra note 2, at 37 (describing the strategy of “discern[ing]
people’s views on a certain issue, and then . . . demand[ing] that representation and policy
mirror public opinion on that matter”).
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helpful to consider how alignment is technocratic and how alignment is
collectivizing.

1. Alignment as Technocratic

Modern democratic rule trades off between control, or at Ileast
responsiveness, to constituent preference and governance by specialists or elites
who claim superior skill.!”® In many arenas, this poses a tricky dilemma about
practical competence as well as the ultimate goal of sound governance.!”® Yet
asserting technocratic authority regarding a regime’s democratic legitimacy
confronts an immediate paradox: the people subject to the coercive power of the
state are the same who have committed to it, giving democracy is unique moral
status.180 This commitment must genuinely reflect free and final choice—
typically understood as being derived from consent—and cannot be imposed by
some expert fiat. No elite actor has more authority than the constituent members
of democracy regarding the decision, reasoning, or terms of commitment to self-
rule. The proposition that some elite knowledge of democratic legitimation is a
higher priority suggests that it is not, in fact, free commitment to democracy that
is the highest political value, but some other feature of a regime.!8! Such a
perspective serves this other value rather than freedom itself and thus is not a
commitment to democracy.!82

Consent-based vindication of democracy solves this problem by making
free commitment itself the crux of political legitimacy. Consent is, after all, the
direct expression of personal moral capacity.!®3 The meaning of consent and
how it can be satisfied in practice (through, for example, different types of rights
conceptualizations) can be fiercely debated, but the principle of ongoing consent
alone is enough to satisfy democratic legitimacy.!84 Conversely, claiming that
democracy is legitimate when it satisfies some technocratic criterion raises the

178 See IAN SHAPIRO, THE STATE OF DEMOCRATIC THEORY 51 (2003) (discussing elite-
led democracy).

179 See, e.g., Cass R. Sunstein, The Arithmetic of Arsenic, 90 GEO. L.J. 2255, 2266
(2002) (observing that in light of actual technocratic uncertainty, the real value of technical
tools may be democratic transparency); PHILIP E. TETLOCK, EXPERT POLITICAL JUDGMENT
232 (2006) (observing the limits of expertise); HELENE LANDEMORE, DEMOCRATIC REASON:
PoOLITICS, COLLECTIVE INTELLIGENCE, AND THE RULE OF THE MANY 52 (2013) (arguing that
the constituency itself has a type of epistemic political competence). In the legal realm, the
most salient expression of this debate may occur over administrative expertise, with the
Court in Loper Bright preferring the interpretive expertise of judges over the field expertise
of administrators. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 402-03, 412—-13 (2024).
The problem of expertise, furthermore, is present throughout political theory.

180 This definition can be traced back to ARISTOTLE, POLITICS IV .4 (Benjamin Jowett
trans., 1884).

:2; See EISLER, supra note 3, at 98-99 for full elaboration of this puzzle.

1d.

183 1d. at97.

184 See id.; see also supra Part IV.A.
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question of how that externally determined criterion can be the highest source
of authority. If that criterion is prioritized over autonomous consent, it raises the
question of if the real commitment is to free self-rule at all. This problem is
especially sharp in the context of democratic design, which is precisely the
mechanism by which the electorate realizes its own capacity for freedom.!85
However, where election law is settled by reference to constituent consent, this
problem is resolved in the abstract, because it reflects the terms of self-rule that
the persons subject to the state have chosen to adopt to bind themselves (much
as persons bind themselves to politics generally in the contractarian accounts of
Hobbes or Rawls).186

Alignment as elaborated by Stephanopoulos across Aligning Election Law
is unequivocally a technocratic project. A given democratic practice or
condition is desirable when expert descriptive analysis suggests it yields
correlation between popular preference and the outcomes of governance.
Popular preference is assessed by elite information-gathering and analysis,!37 as
is the evaluation of the substantive character of policymaking.!88 If alignment
is used to guide democratic process, then the design of democratic process is a
technocratic process of evaluating preferences and policies and ensuring they
mechanically match up. It is impossible to deny Stephanopoulos’s
sophistication and dazzling breadth in considering the sweep of this analysis.
What is less clear is how it elevates the will of the constituency rather than
empowers technocrats.!8? In doing so, alignment risks turning democratic
design into a process of imposing rules down upon a subject people to ensure
they are competently ruled, rather than giving them full authority to rule
themselves.

2. Alignment as Collectivizing

A second attribute further illustrates how alignment could erode the
constituency’s authority over democratic process. Consent-based theories use
individual autonomy as the starting point for democratic legitimacy.!0
Conversely, alignment has as its bedrock the collectivization of constituent
will.11  As  Stephanopoulos’s own typology reveals, alignment must

185 See EISLER, supra note 3, at 31 (“[Plower over election law is, in effect, the ability
to determine the contours of democratic autonomy.”).

186 See supra Part IV.A.

187 Stephanopoulos discusses this most specifically. See STEPHANOPOULOS, supra note
2, at 56-62.

188 Again, Stephanopoulos engages with this as a specific technical problem. See id.
at 35-38.

189 Stephanopoulos recognizes this at points, though never its full implications. See,
e.g., id. at 124-25 (considering Fishkin’s conceptualization of equality, which is simply one
facet of background circumstances necessary for democratic legitimacy).

190 See supra Part IV.

191 See STEPHANOPOULOS, supra note 2, at 38.
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homogenize, abstract, and consolidate constituent preferences (either
majoritarian or collective, in his terminology!9?) to determine if a policy is
aligning. While consent-based theories struggle with the problem of how to
aggregate individual wills to coordinate unified action (a problem most
seminally addressed by Hobbes),!?3 alignment reduces individual wills to a
single metric.!4 Moreover, this metrication has practical implications. For
example, the proposition that individual campaign financing is more
misaligning than PAC financing, and thus should be more stringently
regulated,!%5 is effectively a claim that personal autonomy should be
subordinated to synthetic institutional accounts of political interest.
Furthermore, as Stephanopoulos notes, the very reason that PACs’ contributions
are aligning is because they reflect ideologically denatured institutional interests
like corporations.!®¢ Thus, the aligning nature of PAC contributions is not
incidental, but is causally traceable to the homogenization of political will
affected by such collectivizing entities.

B. Revisiting the Virtues of Rights-Based Election Law, in the Courts
and Beyond

Does this divergence between alignment as a basis for evaluating
democratic process and the need for democracy to be legitimated by constituent
consent nullify Stephanopoulos’s scholarly achievement in Aligning Election
Law? What does it mean for the consequentialist, structuralist approaches to
election law that have dominated scholarly discourse more generally?

The answer, unsurprisingly, is that there is still tremendous practical value
in structural theories, and in particular in Stephanopoulos’s sophisticated
approach. The primacy of consent does not strip alignment or structuralism of
their analytic insights; it merely means that their descriptively founded,
instrumentally aimed power must be channeled through the norm of constituent
self-determination and coordinated with the value of consent. This observation
imposes conditions upon the use of alignment to guide design of democratic
process, as well as indicates how alignment can be most usefully deployed to
further the aims of autonomous democratic self-rule.

Regarding the conditions and guardrails that should be adopted in deploying
alignment, the key concern is to avoid allowing commitment to alignment by
any institution to supersede the primacy of constituent choices regarding
democracy. The descriptive indications of alignment—whether adopted by

192 14 at 30.

193 See supra Part IV A.

194 See STEPHANOPOULOS, supra note 2, at 37.
195 14, at 254.

196 See id. at 246.
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courts or other institutions such as legislatures!7—must not be permitted to
erode protections that afford constituents direct access to politics, particularly
the ability to rework political process itself. Indeed, given that alignment
consists of a multi-tiered technocratic assessment, it could prove to be a
tempting pretext for justifying aggressive and elite-determined electoral
reforms.1® These reforms must not come at costs too great to the liberty of the
rank-and-file constituent to participate and shape politics itself—Iliberties that
are often defended by rights.!%® The Rawlsian prioritization of liberty over
distributive fairness provides a touchstone for such thought—the pursuit of
welfare cannot justify curtailing of the basic packet of shared liberties.200

These limits on the use of alignment provide a clue for how it can be used
to guide electoral design beyond mere technocratic optimization. The nature of
rights itself is open to contestation. With rising complexity in politics and in
society, the classical negative conception of rights as simple limits on the state
to defend individual zone of freedom seems perhaps inadequate to ensure
individual freedom. This has led scholars to posit more positive or affirmative
conceptions of rights as opportunities or powers.2%! This more fulsome
conceptualization of rights creates an opportunity for alignment: it can be used
to evaluate or even to inform rights protection. Rights protection inevitably
involves both internal tradeoffs (in interpreting the nature and scope of the right)
and external tradeoffs (in weighing how to balance the right against other
governmental interests).202 Alignment can be part of this calculus. A right
interpretation that leads to alignment might be preferred because it serves the
norm of political responsiveness, and a sufficiently strong alignment benefit
could comprise a compelling governmental interest.

197 Id. at 319-20 (identifying the range of actors that can advance alignment, including
Congress and state legislatures).

198 Tronically, it could thus be used to effect reforms that are entrenching, the great fear
of the earlier generation of structuralist election law theory. See, e.g., Issacharoff & Pildes,
supra note 13, at 644-46.

199 See supra Part I1.

200 See the discussion of Rawls, supra Parts IV.A, V.A.

201 For seminal examples, see CASS R. SUNSTEIN, DEMOCRACY AND THE PROBLEM OF
FREE SPEECH xvii-xviii (1993) (arguing that free speech requires not merely limiting the state
but creating opportunities for civic discourse); STEPHEN BREYER, ACTIVE LIBERTY 3-5
(2005) (arguing that rights should be taken to have a positive element of enhancing collective
democratic self-rule). For an argument that Breyer breaks with the standard liberal tradition,
see Justice Breyer: The Court’s Last Natural Lawyer?, 136 HARV. L. REV. 1368, 1368—-69
(2023). For an alternative historical take, see Jud Campbell, Determining Rights, 138 HARV.
L. REV. 921, 922-23 (2025). For a more sharp-edged argument, see Siegel, supra note 104,
at 1153 (defending abortion rights as substantively pro-democracy). For a discussion of this
trend in context, see Eisler, supra note 24, at 705-15 (observing the switch from an
understanding of judicial review as obligated to strike down oppressive intrusion into
individual liberty to a view of judicial review as obligated to advance substantively sound
democratic governance).

202 See DWORKIN, supra note 23, at 83—101.
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However, the role of alignment in rights interpretation will inevitably be
cabined. A self-contained right to alignment would be difficult to conceptualize
and dangerous to adopt, because it would depend upon technocratic assertions.
Rather, the interest of alignment would become a component of the rights
framework that is part of moral debate over democratic constitutionalism and,
where deployed by the judiciary, rights interpretation.203 Yet the value of
alignment would always be in dialogue and as appropriate competition with
other values of constitutionalism. In particular, the view of personal autonomy
advanced by liberalism, especially where it is essential to support individual
political liberty, could countervail the synthetic instrumentalism of alignment.

Yet the real virtue of alignment is its appeal through the terms of consent.
Constituents are much more likely to prefer policies that match their own
preferences, at least all else being equal; and they are quite likely to be willing
to prefer aligning electoral processes even if it involves some tradeoffs.204 Such
choices about “meta-policy” (the policy of how to select policy through
democratic process) are most legitimate when adopted or preferred by the
constituency themselves.205 Thus, the most compelling use of alignment is to
support advocacy for transparent, popularly led (or approved) electoral reform.
Of course, this does not mean that alignment—even when preferred by the
electorate—should a/ways be prioritized, or that it does not face hard limits. The
essence of liberal democratic constitutionalism legitimized by constituent
consent is that some principles that permit ongoing consent must be durable.206
This is the typical domain of rights protection.207

Practically speaking, this points to three main practical takeaways for future
refinement of alignment. The first is that rather than being simply imposed top
down as a technocratic solution to democratic dysfunction, it should be
deployed to make arguments for electoral reform. The second is that it must
always be subject to the measures that enable and protect constituent consent to
the democratic order. The third is that the Court may often be an institution to
whom appeals to alignment may have less sway. Stephanopoulos offers a
thorough critique of the Supreme Court as anti-alignment (and thereby
“antidemocratic”).208 This Article does not take a substantive position on the
Roberts Court’s treatment of democracy,2%° but rather merely notes that since

203 1In this regard, insofar as it comprises a general social norm, alignment can be
readily integrated into a general theory of interpretation as expression of shared social value.
See id. at 225-26.

204 See STEPHANOPOULOS, supra note 2, at 55.

205 See EISLER, supra note 3, at 29-30.

206 See GINSBURG & HUQ, supra note 25, at 8—14; Scalia, supra note 100, at 862.

207 See Levinson, supra note 21, at 1290.

208 STEPHANOPOULOS, supra note 2, at 293.

209 For my accounts of the Roberts Court treatment of election law, see EISLER, supra
note 3, at 238. See generally Jacob Eisler, Populist Primacy, 91 BROOK L. REV. 1 (2025)
(discussing the particular vision of liberty advanced by the Roberts Court in constitutional
law).
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the conventional role of courts is rights protection and rule of law neutrality,
they may not be an apt institution to advance alignment. Rather, courts might be
best suited to protect countermajoritarian baseline of consent (such as speech
rights and hard rules on racial discrimination).

VII. CONCLUSION

The Law of Alignment is an extraordinary scholarly achievement, bringing
aunified lens to a vast sweep of doctrinal material. It is a service to both scholars
and reformers. Yet its use of a single instrumentalist-consequentialist
perspective neglects the moral core that gives democracy unique legitimacy
among regime types. This Article has sought to demonstrate the tension between
alignment as a bedrock principle for designing democratic process and the
nature of democracy as forged in consent of the constituency. Yet alignment has
strong resonance with the value of autonomy that undergirds autonomy as based
in consent, and alignment can be readily put to use to benefit autonomous self-
rule. Further analysis is necessary—particularly on how alignment can be
realized through accountable means—to fully integrate alignment’s insights into
a consent-based account of democracy, but few scholars are better prepared to
undertake that work than Stephanopoulos himself.



