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I. INTRODUCTION 

In the last several years, democratic self-government in America has 

encountered a number of serious challenges, particularly with respect to the 

electoral process. Various ailments, such as partisan gerrymandering and 

franchise restrictions, have undermined fair representation and an equitable 

access to the vote.1 Corporations and wealthy donors have continued to wield 

disproportionate influence over policy agendas to the detriment of the interests 

of ordinary citizens.2 Political polarization has deepened in both government 

and society, further depleting areas of common ground between rival political 

parties.3 At the same time, declining trust in government institutions has been 

 

 *  Professor of Law and Political Science, Faculty of Law, University of Toronto; J.D. 

Columbia Law School, Ph.D. (Political Science) University of Chicago. I am very grateful 

to the participants at the Symposium on Alignment and Election Law for valuable comments 

and conversations. 

 1  Yasmin Dawood, Election Law Originalism: The Supreme Court’s Elitist Critique 

of Democracy, 64 ST. LOUIS U. L.J. 609, 611–15, 617, 623–24, 626 (2020). 

 2  MARTIN GILENS, AFFLUENCE AND INFLUENCE: ECONOMIC INEQUALITY AND 

POLITICAL POWER IN AMERICA 2 (2012); see also LARRY M. BARTELS, UNEQUAL 

DEMOCRACY: THE POLITICAL ECONOMY OF THE NEW GILDED AGE 2 (2009). 

 3  ELECTORAL REFORM IN THE UNITED STATES: PROPOSALS FOR COMBATING 

POLARIZATION AND EXTREMISM 2 (Larry Diamond, Edward B. Foley & Richard H. Pildes 

eds., 2025). 
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exacerbated by periods of dysfunctional and ineffective governance.4 More 

recently, democratic norms, such as the peaceful transfer of power,5 have 

weakened considerably, giving rise to the spectre of electoral subversion and 

stoking profound concerns about the long-term sustainability of democracy. 

Scholars in election law, also known as the law of democracy,6 have 

developed various approaches for conceptualizing and responding to these 

challenges. The scholarly literature addresses myriad facets of election law, 

exploring the theoretical, empirical, legal, and historical dimensions of the 

ground rules of democracy.7 Amidst these diverse studies, two contrasting 

paradigms are especially prominent: the structural approach and the traditional 

individual rights approach. The structural approach is focused on the system-

wide consequences that legal rules generate for democratic politics.8 Under a 

structural approach, the role of the courts is to prevent political actors from 

deploying lockups, such as partisan gerrymandering, to insulate themselves 

from political competition.9 The structural approach is contrasted to the 

traditional individual rights approach, under which the courts employ a 

balancing test in which an individual’s right to equal protection under the law is 

weighed against the interests of the state.10 Structural theorists argue that the 

individual rights doctrines cannot remedy threats to the competitive legitimacy 

of the system.11 By contrast, critics of the structural approach contend that it not 

only underestimates the amount of partisan competition that already exists, but 

also envisions far too robust a role for the courts.12  

 

 4  STEPHEN M. GRIFFIN, BROKEN TRUST: DYSFUNCTIONAL GOVERNMENT AND 

CONSTITUTIONAL REFORM 39–40 (2015). 

 5  See, e.g., Alan Feuer, Trump Grants Sweeping Clemency to All Jan. 6 Rioters, N.Y. 

TIMES (Jan. 20, 2025), https://www.nytimes.com/2025/01/20/us/politics/trump-pardons-jan-

6.html. 

 6  See generally SAMUEL ISSACHAROFF, PAMELA S. KARLAN, RICHARD H. PILDES, 

NATHANIEL PERSILY & FRANITA TOLSON, THE LAW OF DEMOCRACY: LEGAL STRUCTURE OF 

THE POLITICAL PROCESS (6th ed. 2022) (providing a thorough account of the law of 

democracy). 

 7  See generally THE OXFORD HANDBOOK OF AMERICAN ELECTION LAW (Eugene D. 

Mazo ed., 2024) (overviewing American election law). 

 8  Samuel Issacharoff & Richard H. Pildes, Politics as Markets: Partisan Lockups of 

the Democratic Process, 50 STAN. L. REV. 643, 644 (1998); Richard H. Pildes, Foreword: 

The Constitutionalization of Democratic Politics, 118 HARV. L. REV. 29, 41 (2004). 

 9  Issacharoff & Pildes, supra note 8, at 646, 648; see, e.g., Samuel Issacharoff, 

Gerrymandering and Political Cartels, 116 HARV. L. REV. 593, 600–01 (2002) (suggesting 

that the Court should establish a per se rule to limit both partisan and bipartisan 

gerrymandering by incumbents that stifles political competition). 

 10  See, e.g., RICHARD L. HASEN, THE SUPREME COURT AND ELECTION LAW: JUDGING 

EQUALITY FROM BAKER V. CARR TO BUSH V. GORE 10–13 (2003). 

 11  Issacharoff, supra note 9, at 645; see also Pildes, supra note 8, at 40. 

 12  Nathaniel Persily, Reply, In Defense of Foxes Guarding Henhouses: The Case for 

Judicial Acquiescence to Incumbent-Protecting Gerrymanders, 116 HARV. L. REV. 649, 650, 

654 (2002); see also HASEN, supra note 10, at 5, 142. 
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Nicholas Stephanopoulos’s brilliant and pathbreaking new book, Aligning 

Election Law, provides a comprehensive reorientation for election law that 

enriches standard debates.13 This significant contribution is distinctive for its 

theoretical rigor and its deep grounding in empirical social science. At its core, 

the book argues that alignment (or congruence) between popular preferences 

and governmental outputs is a fundamental democratic value that has far-

reaching implications.14 The book sets out a novel conceptual framework for 

alignment and then applies it to an array of topics in election law, including 

voting restrictions, partisan gerrymandering, campaign finance, the regulation 

of political parties, minority representation, and the Voting Rights Act.15 It 

argues that electoral laws should be structured to satisfy alignment, and 

additionally, that courts and other constitutional actors should deploy the legal 

principle of alignment to resolve a host of ailments undermining democracy.16 

One of the great virtues of this sweeping account is its unparalleled 

comprehensiveness; the scope of its ambition is matched by its sustained 

attention to the intricacies of constitutional law, election law, empirical social 

science, and democratic theory. 

In addition, Aligning Election Law offers a searing assessment of American 

politics, highlighting the pervasive misalignment between public desires and 

government policies.17 This disconnect has been amplified by the Roberts 

Court, which Professor Stephanopoulos argues has routinely undermined 

alignment by shielding misaligning electoral laws and striking down aligning 

ones.18 Although federal courts could play a pivotal role in promoting 

alignment, their current stance necessitates alternative strategies. There are 

several additional political avenues for the attainment of an aligned election law, 

including legislative action by Congress and state governments, state court 

rulings, and direct democracy initiatives, which the book elucidates with 

characteristic insight.19 In sum, Aligning Election Law is a landmark 

achievement, one that has profound implications for the future of democracy. 

In what follows, I suggest that Professor Stephanopoulos’s insights on 

alignment theory also contribute to what I refer to as the “democratic 

governance model of elections.” To this end, this Article advances three main 

claims. First, I suggest, in Part II, that alignment theory makes two principal 

contributions: (1) it serves as a metric of electoral and democratic performance; 

and (2) it can be used as a principle for legal change. Second, I suggest that the 

central insights of alignment theory are relevant to how we should view 

elections themselves. Part III thus briefly sketches the democratic governance 

 

 13  NICHOLAS O. STEPHANOPOULOS, ALIGNING ELECTION LAW xiv–xv (2024). 

 14  Id. at 27–29, 48, 54–55. 

 15  Id. at xxvii–xxviii, 27–28. 

 16  Id. 

 17  Id. at 69–96. 

 18  Id. at 293–317. 

 19  STEPHANOPOULOS, supra note 13, at 319–59. 
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model of elections, and, in addition, proposes the development of an “Alignment 

Index” that can be used to evaluate the health of electoral and democratic 

performance in comparative context. The concept of alignment provides a 

crucial conceptual link between the law that governs elections, on the one hand, 

and the character and quality of democratic self-government, on the other. The 

fact that the rules governing elections have a significant impact on democratic 

functioning tends to be underappreciated within the broader public law, political 

theory, and comparative constitutional law worlds. Even within the scholarly 

sphere of election law, existing approaches do not provide the same conceptual 

scaffolding as alignment theory. Finally, in Part VI, I briefly consider potential 

challenges for self-government that may arise from a focus on alignment. 

II. ALIGNMENT THEORY 

This Part discusses alignment theory, highlighting two central 

contributions. First, it explores the ways in which alignment serves as a valuable 

metric of electoral and democratic performance. Second, it focuses on alignment 

as a principle for legal change, sketching the relevance of alignment theory for 

an array of institutional actors, including federal and state courts, Congress, and 

the private sector. 

A. Alignment as a Metric of Electoral and Democratic Performance 

Aligning Election Law draws our attention to the vital importance of 

alignment—or congruence—between popular preferences and governmental 

outputs within a given political unit.20 Professor Stephanopoulos contends that 

alignment is a core democratic value, one that captures the very essence of 

democracy itself.21 Alignment overlaps with various theoretical perspectives on 

democracy, including, for example, the delegate model of representation.22 

Under the delegate model, legislators are to “do what [their] constituents want, 

and be bound by mandates or instructions from them.”23 Professor 

Stephanopoulos also makes the intriguing claim that alignment is also connected 

to deliberative democracy in that a decision that emerges from the deliberative 

process is one that is “meant to reflect the (updated) opinions of as many people 

as possible—ideally, all of them.”24  

In addition to its democratic pedigree, the recognition of alignment is also 

permitted, even if it is not compelled, by various provisions of the 

Constitution.25 For example, Article I provides for popular elections, which 

 

 20  Id. at 29. 

 21  Id. at 49–56. 

 22  Id. at 49. 

 23  HANNA FENICHEL PITKIN, THE CONCEPT OF REPRESENTATION 145 (1967). 

 24  STEPHANOPOULOS, supra note 13, at 51. 

 25  Id. at 98–99. 
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Professor Stephanopoulos describes as “the quintessential aligning 

mechanism.”26 Likewise, the intentions of the Framers reveal aligning impulses, 

in particular James Madison’s observation that “[p]ublic opinion sets bounds to 

every government” and “must be obeyed by the government.”27 According to 

Professor Stephanopoulos, judicial opinions also reveal a commitment to 

alignment. For example, Chief Justice Warren noted in Reynolds v. Sims that 

because “legislatures are responsible for enacting laws by which all citizens are 

to be governed, they should be bodies which are collectively responsive to the 

popular will.”28 In addition, as Professor Stephanopoulos observes, Jessica 

Bulman-Pozen and Miriam Seifter’s argument that state constitutions exhibit a 

commitment to a “democracy principle”—which is composed of popular 

sovereignty, majority rule, and political equality—sounds in the same register 

as alignment.29  

Aside from its democratic and constitutional bona fides, a significant 

contribution of alignment theory, I suggest, is that it provides a metric for 

measuring electoral and democratic performance. One of the notable features of 

Aligning Election Law is the typology developed by Professor Stephanopoulos 

for understanding the various dimensions of alignment. The typology consists 

of three distinct axes. The first axis is the political unit in which people are 

aggregated; here, the main categories are district-specific alignment, which 

focuses on a specific electoral district, and jurisdiction-wide alignment, which 

is concerned with an entire jurisdiction, such as a municipality, state, or 

country.30 The second axis focuses on the manner in which people’s preferences 

are captured; here, the two options are majoritarian alignment, which represents 

the views of the median individual, and collective alignment, which reflects the 

preferences of all relevant people.31 The third axis is concerned with the 

governmental output; here, the options are partisan alignment, representational 

alignment, and policy alignment. 32 Partisan alignment refers to the congruence 

between people’s partisan preferences and the officeholders’ party affiliations.33 

Representational alignment refers to the congruence between people’s and 

officeholders’ respective ideological stances.34 Policy alignment refers to the 

congruence between people’s policy preferences and the ultimate laws or public 

policy that emerge from the decision-making process.35  

 

 26  Id. at 100–01. 

 27  Id. at 104 (quoting 14 THE PAPERS OF JAMES MADISON 170 (Robert A. Rutland, 

Thomas A. Mason, Robert J. Brugger, Jeanne K. Sisson & Fredrika J. Teute eds., 1983)). 

 28  Id. at xviii (quoting Reynolds v. Sims, 377 U.S. 533, 565 (1964)). 

 29  Id. at 113–14 (citing Jessica Bulman-Pozen & Miriam Seifter, The Democracy 

Principle in State Constitutions, 119 MICH. L. REV. 859, 862 (2021)). 

 30  STEPHANOPOULOS, supra note 13, at 29. 

 31  Id. at 30–32. 

 32  Id. at 31–33. 

 33  Id. at 31. 

 34  Id. at 32–33. 

 35  Id. at 33. 
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This typology provides a powerful yet finely-grained tool for assessing 

democratic performance. Although there are many possible combinations of 

these various dimensions of alignment, jurisdiction-wide, collective, policy 

alignment is, according to Professor Stephanopoulos, the most normatively 

compelling version.36 However, any combination of these dimensions captures 

an important truth about democratic self-government. When the views of the 

people (either a majority or all of them) are reflected in governmental outputs 

(whether policy, officeholders’ ideological stances, or their partisan affiliations) 

within a given political unit, then the people (demos) can be said to govern 

(kratia).37  

Alignment theory also provides a useful metric to describe and assess the 

empirical reality of American politics. Professor Stephanopoulos contends that 

“partisan, representational, and policy misalignment are all rampant” in the 

United States.38 Alignment theory shines a light on the considerable 

misalignment between the views of most Americans and the members of 

Congress. The beneficiaries of misalignment are predictable and include “the 

wealthy, campaign donors, ideological extremists, conservatives, and 

proponents of the status quo.”39 Research shows, for instance, that certain 

groups, notably the wealthy, benefit from policy misalignment.40 Professor 

Stephanopoulos evaluates the considerable empirical evidence that 

demonstrates that elected representatives are more responsive to the preferences 

of the affluent than to the preferences of low-income and middle-income 

individuals.41 Rather than responding to the interests of the people, Congress 

provides legislative access to large donors and lobbyists.42 The emphasis on the 

donor class disproportionately impacts the participation and representation of 

people of color.43 Campaign donors “have highly polarized ideological 

distributions”44 and these distributions are “virtually identical to the polarization 

of members of Congress, presidents, state legislators, [and] governors.”45 In 

addition, politicians tend to hold far more extreme views than voters who tend 

to be moderate.46 At both federal and state levels, voters at the ideological 

 

 36  STEPHANOPOULOS, supra note 13, at 33. 

 37  Id. at xvi. 

 38  Id. at 66. 

 39  Id. at 71. 

 40  Id. at 77. 

 41  Id. at 77–78. 

 42  See LAWRENCE LESSIG, REPUBLIC, LOST: HOW MONEY CORRUPTS CONGRESS—

AND A PLAN TO STOP IT 117 (1st ed. 2011). 

 43  See Spencer Overton, The Donor Class: Campaign Finance, Democracy, and 

Participation, 153 U. PA. L. REV. 73, 102 & n.109 (2004); Abhay P. Aneja, Jacob M. 

Grumbach & Abby K. Wood, Financial Inclusion in Politics, 97 N.Y.U. L. REV. 566, 569 

(2022). 

 44  STEPHANOPOULOS, supra note 13, at 88. 

 45  Id. at 89. 

 46  Id. at 81. 
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fringes are overrepresented.47 As for partisan alignment, measured by the 

efficiency gap, Professor Stephanopoulos demonstrates that the U.S. House was 

significantly skewed in the 1970s and 1980s, less skewed in the 1990s and 

2000s, and once again more skewed in the last decade, although not to earlier 

levels.48  

Alignment theory can also be used to assess the performance of institutions 

such as the Supreme Court. Professor Stephanopoulos argues that the Court 

under Chief Justice Roberts has “exhibited unrelenting hostility to the judicial 

pursuit of alignment.”49 Not only has the Court refused to intervene to fix 

misaligning electoral law, it has also struck down policies that have promoted 

alignment. In Rucho v. Common Cause, for example, the Court acknowledged 

the antidemocratic nature of extreme partisan gerrymanders but nonetheless 

proclaimed that the federal judiciary could not intercede, rendering partisan 

gerrymandering claims nonjusticiable.50 In Shelby County v. Holder, the Court 

struck down Section 4(b) of the Voting Rights Act, thereby nullifying 

Section 5’s preclearance procedure which has for decades barred electoral 

practices that worsened the electoral position of minority voters.51  

B. Alignment as a Principle for Legal Change 

Alignment can also serve as a principle for legal change. Professor 

Stephanopoulos identifies two distinct ways in which it can do so. First, 

alignment can be wielded as a sword by a plaintiff to challenge electoral laws 

that cause misalignment.52 For instance, alignment could operate as a sword to 

challenge partisan gerrymanders. Partisan gerrymanders produce jurisdiction-

wide partisan misalignment.53 Given severe legislative polarization, partisan 

gerrymanders also often lead to representational misalignment in the same 

ideological direction.54 In turn, representational misalignment often results in 

policy outcomes that are likewise distorted ideologically in the direction of the 

gerrymandering party.55 If misalignment were a cognizable legal injury, then a 

map could be invalidated on the showing of significant partisan misalignment, 

or alternatively, the burden could shift to the state to justify its plan on 

nonpartisan grounds.56  

 

 47  Id. 

 48  Id. at 91–93. 

 49  Id. at xxiii. 

 50  STEPHANOPOULOS, supra note 13, at 298–99; Rucho v. Common Cause, 588 U.S. 

684, 717–21 (2019). 

 51  STEPHANOPOULOS, supra note 13, at 303; Shelby Cnty. v. Holder, 570 U.S. 529, 

557 (2013). 

 52  STEPHANOPOULOS, supra note 13, at 117. 

 53  Id. at xx. 

 54  Id. 

 55  Id. at xx–xxi. 

 56  Id. at xxi. 
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Second, alignment can be used as a shield by a state to defend from legal 

challenge electoral laws that promote alignment. For example, alignment could 

operate as a shield for individual contribution limits.57 A state could argue that 

alignment is a compelling interest that is furthered by limits placed on individual 

donations.58 The state would have to demonstrate empirically that the individual 

contribution limits have an aligning effect.59 Because individual donors tend to 

be ideologically extreme, their donations incentivize politicians to take extreme 

stances in order to continue receiving the contributions.60 However, there may 

be complexities in certain circumstances. For example, some “campaign funders 

are actually quite moderate, so if their donations were restricted, the outcome 

could well be less representational alignment.”61 The state would have to 

demonstrate empirically that its restrictions have an aligning effect.62  

Although the current Supreme Court is hostile to alignment theory, a future 

Court could use the concept of alignment to revisit, for example, its campaign 

finance rulings. As Professor Stephanopoulos observes, alignment is distinct 

from the equalization rationale that has been rejected by the Court.63 Alignment 

is also distinct from the distortion of electoral outcomes.64 Under distortion, it 

is the voters’ judgment that is distorted by uncapped political spending.65 

Professor Stephanopoulos concedes that misalignment is conceptually 

connected to undue influence corruption66 (which was relied upon in McConnell 

v. FEC but subsequently rejected in Citizens United).67 Undue influence 

corruption is triggered when officeholders are too inclined to comply with the 

preferences of their funders; that is, when there is alignment between the 

positions of officeholders and their funders.68 These details aside, alignment 

theory opens possibilities for future legal arguments. 

Not only can alignment theory be used by a future Supreme Court, it can 

also be deployed by various constitutional actors, including Congress and state 

legislators. Professor Stephanopoulos observes that most of America’s aligning 

milestones—such as the Reconstruction Amendments, the Voting Rights Act, 

independent redistricting commissions, and the Federal Election Campaign 

Act—were the product of federal and state legislation, constitutional 

 

 57  Id. 

 58  STEPHANOPOULOS, supra note 13, at xxi. 

 59  Id. at xxii. 

 60  Id. 

 61  Id. 

 62  Id. 

 63  Id. at xxi. 

 64  STEPHANOPOULOS, supra note 13, at xxi–xxii. 

 65  Id. at 231–32. 

 66  Id. at 235. 

 67  Id. at 234; McConnell v. Fed. Election Comm’n, 540 U.S. 93, 153 (2003); Citizens 

United v. Fed. Election Comm’n, 558 U.S. 310, 359 (2010). 

 68  STEPHANOPOULOS, supra note 13, at 235. 
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amendment, or direct democracy.69 Congress has several options to strengthen 

alignment. It could mandate the use of independent redistricting commissions 

by states, effectively ending partisan gerrymandering.70 It could prohibit states 

from implementing voter suppression tactics.71 Additionally, it could restore the 

section of the Voting Rights Act struck down by the Supreme Court.72 While 

these alignment-focused proposals were recently supported by the U.S. House, 

they ultimately failed due to the filibuster in the U.S. Senate.73 Direct democracy 

has been used to “create independent redistricting commissions, ease voting 

burdens, institute public financing, and experiment with new kinds of party 

primaries.”74 State courts “have often ventured where the federal judiciary fears 

to tread, striking down franchise restrictions, partisan gerrymanders, and other 

misaligning measures.”75 In sum, alignment can be applied in a wide variety of 

election law contexts to improve the congruence between individual preferences 

and government outputs. 

III. ELECTIONS, REPRESENTATION, AND GOVERNANCE 

One distinctive feature of alignment theory is the connection it makes 

between the rules that govern elections, on the one hand, and the character and 

quality of democratic self-government, on the other.76 As such, alignment 

theory makes a significant contribution to a reconceptualization of elections that 

I refer to as the “democratic governance model.”77 According to this reframing 

of elections, an election is not viewed as a phenomenon that simply takes place 

on Election Day; instead, it involves a dynamic interplay among the 

foundational institutions of democracy. On this view, elections can be 

conceptualized as taking place within an “electoral ecosystem,” which is an 

“interconnected network of institutions, processes, and actors, all of which must 

coordinate together to ensure electoral effectiveness and legitimacy.”78 The 

 

 69  Id. at xxiii. 

 70  Id. at xxv, 320. 

 71  Id. 

 72  Id. 

 73  Id. at xxv. 

 74  STEPHANOPOULOS, supra note 13, at xxvi. 

 75  Id. 

 76  See supra text accompanying notes 30–51. 

 77  The democratic governance model described here is drawn from Yasmin Dawood, 

Elections and the Democratic Governance Model, in RESEARCH HANDBOOK ON 

CONSTITUTIONS AND DEMOCRACIES (Tom Daly & Anna Dziedzic, eds., forthcoming 2026). 

 78  Yasmin Dawood, Combatting Foreign Election Interference: Canada’s Electoral 

Ecosystem Approach to Disinformation and Cyber Threats, 20 ELECTION L.J. 10, 11 (2021). 

The “electoral ecosystem” concept bears an affinity to, yet also departs from, the argument 

that election administration within a given state should be understood as an “election 

ecosystem” comprised of various components—including voter registration, polling place 

operations, ballot security, and vote counting—that are interdependent because the “choices 

that a state makes about the procedures and requirements in one area inevitably affect the 
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electoral ecosystem includes multiple actors and institutions, including, for 

instance, political parties, voters, governments, and electoral management 

bodies.79 Under the democratic governance model, elections are “the product 

of—and, in addition, serve to re-authorize—a system of interacting democratic 

institutions that are engaged in self-government.”80 As described below, this 

conceptual reframing of elections involves two main propositions: first, that 

there exists a synergy between elections and effective democratic government;81 

and second, that elections and voting ought to be understood through the lenses 

of both negative and positive constitutionalism.82  

The democratic governance model of elections builds upon the work of 

various scholars who have drawn connections between elections and democratic 

governance. Under Pamela Karlan’s formulation, the right to vote is comprised 

of three distinct activities: participation, aggregation, and governance.83 For 

Karlan, governance refers to the “practice of decisionmaking through 

representatives.”84 Lani Guinier argues for a capacious understanding of 

political participation that includes the substantive policies enacted by 

legislatures.85 On this account, representation is concerned with “effective 

legislative power exercised on behalf of the minority group’s distinctive group 

interests.”86 Richard Pildes argues that “we need to think about the system of 

elections in the aggregate and what kind of democratic governance that system 

produces.”87 He explores the tensions that exist between the capacity to govern 

effectively and a range of democratic values, including political accountability, 

political equality, open government, process and participation, and fair 

representation.88 In addition, James Gardner posits that election law is “the legal 

regime by which a society operationalizes its commitment to democratic self-

 

health and functioning of several other areas as well.” STEVEN F. HUEFNER, DANIEL P. 

TOKAJI & EDWARD B. FOLEY, FROM REGISTRATION TO RECOUNTS: THE ELECTION 

ECOSYSTEMS OF FIVE MIDWESTERN STATES 17 (2007). While the “election ecosystem” idea 

focuses specifically on the administration of the voting process within a given state, the 

“electoral ecosystem” concept applies more broadly to all institutions and actors in a 

democracy, both public and private, that affect electoral effectiveness and legitimacy. 

 79  Dawood, supra note 78, at 11. 

 80  Dawood, supra note 77, at 2. 

 81  Yasmin Dawood, Effective Government and the Two Faces of Constitutionalism, 

in CONSTITUTIONALISM AND A RIGHT TO EFFECTIVE GOVERNMENT? 47, 57 (Vicki C. Jackson 

& Yasmin Dawood eds., 2022). 

 82  Dawood, supra note 77, at 5. 

 83  Pamela S. Karlan, The Rights to Vote: Some Pessimism about Formalism, 71 TEX. 

L. REV. 1705, 1707–08 (1993). 

 84  Id. at 1716. 

 85  LANI GUINIER, THE TYRANNY OF THE MAJORITY: FUNDAMENTAL FAIRNESS IN 

REPRESENTATIVE DEMOCRACY 117 (1994). 

 86  Id. 

 87  Richard H. Pildes, Election Law and Democratic Governance, in THE OXFORD 

HANDBOOK OF AMERICAN ELECTION LAW, supra note 7, at 75, 75. 

 88  Id. at 79–95. 
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governance.”89 Heather Gerken has recently observed that a new subfield 

concerned with democratic governance may be emerging, which includes, but 

extends beyond, both election law and constitutional law.90 The democratic 

governance model of elections serves as an umbrella concept that incorporates 

these varying perspectives while further developing the conceptual 

infrastructure of this approach. 

A. The Synergy Between Elections and Effective Democratic 

Governance 

As I have suggested elsewhere, there is a synergy between elections and 

effective democratic government: each generates, sustains, and protects the 

other.91 The establishment of an effective electoral system, combined with the 

protection of voting, speech and associational rights, should be viewed as a basic 

requirement of democratic constitutional government.92 Rights and freedoms, 

including the free exercise of the suffrage, “cannot exist, in an organized society, 

without government effective enough to control itself and its agents and 

otherwise to secure the protection of those rights.”93 By the same token, free 

and fair elections are required to hold elected officials to account, thereby 

safeguarding democratic government.94  

 

More generally, effective democratic government, as Vicki Jackson and I 

have proposed, ought to be understood as a crucial component of democratic 

constitutionalism.95 In nations around the world, however, there is a genuine 

crisis of ineffective government as states have failed to deliver basic services 

such as providing education, shelter, nutrition, and transportation.96 In addition, 

these deficiencies of governance have led to a disenchantment with democracy, 

which, in turn, has been exploited by populist autocrats in their bid for power.97 

Given the dangers of democratic backsliding, effective government is an urgent 

priority; indeed, it is arguably indispensable for long-term democratic 

sustainability. This account of effective government raises themes similar to the 

 

 89  James A. Gardner, Election Law and Democratic Theory, in THE OXFORD 

HANDBOOK OF AMERICAN ELECTION LAW, supra note 7, at 49, 50. 

 90  Heather K. Gerken, Election Law and Constitutional Law, in THE OXFORD 

HANDBOOK OF AMERICAN ELECTION LAW, supra note 7, at 27, 42. 

 91  Dawood, supra note 81, at 57. 

 92  See id. 

 93  Vicki C. Jackson & Yasmin Dawood, Constitutionalism and Effective 

Government: Rights, Institutions, and Values, in CONSTITUTIONALISM AND A RIGHT TO 

EFFECTIVE GOVERNMENT?, supra note 81, at 3, 3. 
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ones found in various theories of constitutional governance98 and various 

approaches to the problem of democratic dysfunction.99  

Effective government is achieved when “the government is successful in 

meeting the needs of society by appropriately managing public resources and 

public affairs.”100 The markers of effective government include widespread 

education and employment, a robust economy, and the provision of various 

governmental services.101 There is a distinction, though, between effective 

government and effective self-government.102 After all, non-democratic nations 

that deny their citizens basic rights may nonetheless govern effectively. Hence, 

for the purposes of this Article, I define effective government as encompassing 

an essential democratic component; that is, to be effective, government must 

adhere to central democratic values such as political equality, responsiveness, 

participation, and deliberation.103  

B. Election Law: Positive and Negative Constitutionalism 

The synergy between elections and effective government is dependent, at 

least in part, on the continued maintenance of the legal and institutional 

apparatus of democracy.104 The state must establish and maintain an electoral 

system that provides free, fair, and competitive elections, inclusive voting 

processes, and the freedoms of political expression and association. It follows, 

I suggest, that elections and voting rights should be understood through the lens 

of both negative constitutionalism and positive constitutionalism.105 Negative 

rights impose constraints on government by requiring it to refrain from 

acting.106 By contrast, positive rights place obligations on the state to actively 

provide rights-bearers with particular goods.107 To be sure, the distinction 

between negative and positive rights is not clear-cut because negative rights, on 
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their own, do not protect citizens; they require enforcement by government in 

order to be meaningful.108 However, the state’s role in furnishing positive rights 

greatly exceeds the enforcement work it must do for negative rights.109 Various 

constitutions provide affirmatively for positive rights associated with human 

well-being, and in many jurisdictions, courts play a role in adjudicating such 

rights.110  

As noted above, both negative rights and positive rights are useful for 

conceptualizing various facets of election law and the electoral process. The 

right to vote, for instance, “confounds the usual distinctions between negative 

rights and positive rights; indeed, it comprises and combines elements of 

both.”111 The right to vote can be framed in negative terms. For example, voting 

rights in the U.S. Constitution are protected through a series of restrictions 

against disenfranchisement on the basis of race, sex, failure to pay a poll tax, 

and age if over 18 years old.112 The constitutional protection of the right to vote 

can also be framed affirmatively; for example, the Canadian Charter of Rights 

and Freedoms provides that every citizen has the right to vote.113 More 

fundamentally, as Pamela Karlan observes, citizens are dependent on the 

government to exercise the franchise because the state exercises a monopoly 

over elections.114 The right to vote should be viewed as a positive right because 

its exercise depends upon governmental action.115 Joseph Fishkin notes that 

voting “is, inescapably, a positive right” because the “entire enterprise of voting 

requires positive action by the state.”116  

 

 108  STEPHEN HOLMES & CASS R. SUNSTEIN, THE COST OF RIGHTS: WHY LIBERTY 

DEPENDS ON TAXES 53 (1999). 

 109  Dawood, supra note 77, at 6. 

 110  See, e.g., MARK TUSHNET, WEAK COURTS, STRONG RIGHTS: JUDICIAL REVIEW AND 

SOCIAL WELFARE IN COMPARATIVE CONSTITUTIONAL LAW 227 (2009); KATHARINE G. 

YOUNG, CONSTITUTING ECONOMIC AND SOCIAL RIGHTS 56 (Martin Loughlin, John P. 

McCormick & Neil Walker eds., 2012); see generally Katharine G. Young, The New 

Managerialism: Courts, Positive Duties, and Economic and Social Rights, in 

CONSTITUTIONALISM AND A RIGHT TO EFFECTIVE GOVERNMENT?, supra note 81, at 135 

(examining recent judicial enforcement of positive constitutional rights in South Africa). 

 111  Yasmin Dawood, What Is the Value of a Constitutionalized Right to Vote?, in THE 

ENTRENCHMENT OF DEMOCRACY: THE COMPARATIVE CONSTITUTIONAL DESIGN OF 

ELECTIONS, PARTIES, AND VOTING 155, 161 (Tom Ginsburg, Aziz Z. Huq & Tarunabh 

Khaitan, eds., 2024). 

 112  U.S. CONST. amends. XV, XIX, XXIV, XXVI. 

 113  Canadian Charter of Rights and Freedoms, § 3, Part I of the Constitution Act, 1982, 

being Schedule B to the Canada Act, 1982, c. 11 (U.K.). 

 114  Pamela S. Karlan, The Reconstruction of Voting Rights, in RACE, REFORM, AND 

REGULATION OF THE ELECTORAL PROCESS: RECURRING PUZZLES IN AMERICAN DEMOCRACY 

34, 38 (Guy-Uriel E. Charles, Heather K. Gerken & Michael S. Kang eds., 2011). 

 115  Id. 

 116  Joseph Fishkin, Reply, Voting as a Positive Right: A Reply to Flanders, 28 ALASKA 

L. REV. 29, 33 (2011). 



1316 OHIO STATE LAW JOURNAL [Vol. 86:6 

In a similar vein, I have argued that the right to vote amounts to a structural 

right because it is dependent upon an entire infrastructure of institutions to 

perform its function.117 Although the right to vote is held by individuals, it 

cannot even be conceived of, as a meaningful right, without the existence of an 

extensive institutional apparatus.118 That is, the right to vote presupposes the 

existence of a wide array of institutions, processes, and actors, including 

elections, candidates, political parties, constituencies, legislatures, and the 

like.119 Structural rights theory highlights the institutionalist and positivist 

nature of the right to vote.120  

Similar observations can be made about the electoral system as a whole. 

Elections function within a broader ecosystem, consisting of a wide array of 

institutions, processes, and actors, and the interactions among them.121 To 

perpetuate a constitutional democracy, a state must provide the institutions 

required for free and fair elections.122 The state must also set up the underlying 

legal apparatus that bring elections into being and renders them meaningful.123 

For voting to be meaningful, citizens must have access to an equitable and free 

discursive public sphere.124 Free and fair elections are also dependent on an 

impartial system of election administration.125 It is fair to say that the protection 
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of elections and voting rights is contingent upon the work of public institutions, 

and more generally upon effective government. 

C. The Alignment Index 

Because a constitutional democracy must establish not only the electoral 

system but also the rules that govern elections, it is important to develop metrics 

by which to measure and compare the electoral health of various systems around 

the world. I propose that an “Alignment Index” would be a salutary addition to 

the various metrics that are currently used to assess the integrity of elections and 

democratic government. The Alignment Index, which may be comprised of 

several metrices, would be a powerful tool for evaluating the quality of 

democratic governance and the health of electoral laws. It would allow for 

comparison across nations and could also be used for comparison across 

subnational units. NGOs could use the Alignment Index to identify areas that 

require improvement. 

The Alignment Index would also be a valuable tool for civic education 

efforts for it would provide citizens with a clear and intuitive measure by which 

to assess the performance of government. It could also be useful for elected 

representatives. As Professor Stephanopoulos notes, research indicates that 

when legislators hear from a more representative cross-section of their 

constituents, their voting behavior aligns more closely with the preferences of 

the people they represent.126 Additionally, emerging studies suggest that 

providing legislators with insights into their constituents’ views on various 

issues further enhances the alignment between legislative decisions and public 

opinion.127 An Alignment Index might serve a similar educative function. 

Whether it is deployed in a domestic or international context, the Alignment 

Index could serve to evaluate the pro-democracy health, or lack thereof, of the 

rules that govern elections. 

The Alignment Index may also be a helpful metric for assessing the claims 

of populist autocrats who defend their backsliding activities as being necessary 

for promoting the true interests of the people. Competitive authoritarian regimes 

are ushered in when a would-be autocrat is elected to office and then uses the 

powers of government to strip out democratic and constitutional safeguards.128 

Elected autocrats deploy the law to weaken competitive elections, democratic 

rights, and the rule of law.129 The gradual erosion of political norms, 

conventions, and democratic guardrails complement these legal tactics, further 
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reinforcing the conditions for authoritarianism.130 The Alignment Index could 

be used to assess whether or not the autocrat’s new electoral laws allow for a 

congruence between popular preferences and government outputs—or whether 

they impede the ability of the people to hold their rulers to account. 

IV. THE CHALLENGES OF DEMOCRATIC SELF-GOVERNMENT 

In this Part, I briefly consider potential challenges for self-government that 

may arise from the content of popular preferences or from the variability of 

alignment. In terms of the content of popular preferences, Professor 

Stephanopoulos acknowledges that alignment is not always a desirable 

outcome, particularly when individuals have ill-informed, biased, or invidious 

views.131 It would be damaging if public policy were congruent with the biased 

or invidious views of the majority with respect to, for example, a racial minority. 

Professor Stephanopoulos addresses this problem in part by focusing on 

people’s overarching ideologies. That is, alignment is best assessed in the 

aggregate rather than with reference to a specific topic.132 Another approach is 

to “exclude entirely from the domain in which alignment is sought those topics 

as to which most people’s views are likely to be ignorant or invidious.”133 One 

way to do this is to relegate certain kinds of decisions to administrative 

agencies.134 Policies that violate fundamental rights or discriminate against 

disfavored groups can be addressed by judicial action that uses constitutional 

protections to neutralize certain outcomes.135 We might think of these situations 

as evincing a kind of “anti-alignment,” that is, the idea that alignment is 

normatively disfavored in certain circumstances. Anti-alignment could be 

distinguished from misalignment, which takes place when there exists a 

noncongruence between popular preferences and democratic outputs.136  

Another possible concern may arise from the variability of alignment. One 

of the great virtues of alignment theory is that it is empirically based, a particular 

boon for election law litigation.137 The empirical nature of alignment also 

means, however, that there may be a certain amount of variability in the 

presence of alignment, and hence, in the types of electoral rules that would 

result. This variability may emerge in various dimensions, including (1) across 

time; (2) across jurisdictions; and (3) within categories.138  
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One example of the variability in alignment across time is the ongoing 

“dance of alignment.”139 As Professor Stephanopoulos notes, popular 

preferences are influenced, in part, by public policy.140 Public opinion tends to 

shift in the opposite direction of policy changes—a dynamic captured by the 

“thermostatic” model of public opinion.141 Under the thermostatic model, 

liberal policies often lead to more conservative public sentiment, and vice 

versa.142 Public preferences shift and government policies eventually follow.143 

However, when policy finally aligns with popular preferences, the match is 

short-lived, as preferences soon shift again, restarting the thermostatic cycle.144 

This variability across time raises the question as to whether electoral rules 

should change over time in response to shifts in alignment or whether it is 

preferable for electoral rules (or some subset of them) to remain relatively 

constant over time. In my view, this potential issue can be accommodated by 

updating electoral laws at regular, but not too frequent, intervals. 

Alignment may also vary across jurisdictions. As Professor Stephanopoulos 

observes, there is a perverse dynamic that results from the legal patchwork in 

electoral redistricting. For example, state courts in Maryland and New York 

struck down the pro-Democratic gerrymanders in those states, leading to the 

adoption of less biased electoral redistricting maps.145 Although partisan 

alignment improved in the congressional delegations from Maryland and New 

York, it declined at the national level in the House, a far more consequential 

result.146 The House is significantly “skewed in a Republican direction, making 

it likely that federal representation and policy will be more conservative than 

most Americans want for the rest of the decade.”147 Hence, pro-alignment 

efforts at the state level can lead to counterproductive results at the national 

level.148 The negative effects of variability across jurisdictions, however, can be 

addressed by other means. For example, the solution to the redistricting 

patchwork would be a national requirement for states to use independent 

districting commissions.149  

Alignment may also lead to variable results within a particular institutional 

category. For example, campaign funding from business and trade PACs tends 

to be aligning because such PACs provide greater support to relatively moderate 

candidates.150 The more PAC funding a candidate receives, “the more 
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ideologically moderate—and aligned with her constituents—that politician 

tends to be.”151 As a result, restrictions on these PACs tend to be misaligning.152 

However, some PAC funding may not be aligning. For instance, union PACs 

support liberal candidates while ideological PACs give mostly to conservative 

and liberal candidates.153 SuperPACs, or entities which can receive unlimited 

contributions from individuals and which can spend unlimited amounts, are 

likewise misaligning. Those who donate to SuperPACs “tend to be ideologically 

extreme, and Super PAC expenditures (like campaign contributions) 

substantially sway politicians,” resulting in considerable misalignment.154 This 

variability could give rise to the criticism that it is simply unfeasible to have 

different regulations within PAC/SuperPAC category depending on whether the 

funding is aligning or misaligning. There is no question that any campaign 

finance restrictions would have to be drafted with care, but the variability alone 

is unlikely to overcomplicate regulatory efforts. After all, campaign finance law 

is famously complex,155 and so having different rules for different kinds of 

PACs depending on whether they are aligning or misaligning would not unduly 

strain either administrability or the consistency of the rules. 

However, there may be other instances in which it would be beneficial to 

avoid variability in favor of consistency in the rules. In these cases, other 

democratic values may serve to complement alignment or to smooth over any 

instances of variability in a manner that strengthens electoral functioning. As 

Professor Stephanopoulos notes at various points in the book, alignment is not 

the only democratic value that ought to matter to political institutions.156 Indeed, 

a vibrant democracy has a number of tenets, including competition, 

participation, freedom to speak and associate, deliberation, minority 

representation, political equality, and impartial election administration.157 

Alignment can coexist with other democratic values.158 Indeed, future work in 

the field could explore the interaction of these various values. 

V. CONCLUSION 

This Article has highlighted the contributions of alignment theory, focusing 

in particular on alignment as, first, a metric of electoral and democratic 

performance and, second, as a principle for legal change. It has also explored 

the contributions of alignment theory to the democratic governance model of 

elections. To this end, it proposed the development of an Alignment Index that 
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could be used to evaluate, in a comparative fashion, electoral and democratic 

performance in both domestic and international contexts. This Article also 

considered potential challenges for democratic self-government that may arise 

from the content of popular preferences or from the variability of alignment, and 

concluded that these challenges could be met for the most part by various 

measures. 

In sum, Aligning Election Law is a groundbreaking achievement. This 

powerful and far-reaching account deploys the concept of alignment to shed 

fresh light not only on the challenges facing election law but also on their 

possible solutions. There is no doubt that democracy, and its students, will 

benefit immeasurably in the years to come from this milestone scholarly 

contribution. 


