Almost Heaven . . . Almost: West Virginia’s
Reasonable Necessity Standard and the Need for
Clearer Guidance in Split Estate Disputes

EMILEE HINKLE"

TABLE OF CONTENTS

[ INTRODUCTION .....oooiiiiiiiiiiiiiiiiiiie et 1149
II. SPLIT ESTATES IN WEST VIRGINIA......cccuiiiiiiiiiiienieieeiecieeieeee 1152
A. EState SeVerance ...............ccoooeeeeciuieeeeciiieeeeiieeeeeeeee e 1152
B. Dominance of the Mineral Estate ...............ccccoeeeuvevuvencunnnnen. 1153
C. The Reasonable Necessity DOCtrine...............ccoeeeerveeecreeanne. 1154
II1. PROPOSED SOLUTIONS ......ieuiiiiiiieiieniieiteireeirenieene et ene e sneenne 1160
A. Establishment of a Judicial Test ............cccccceeveevceeeveennenen. 1161
1. Step One: Check Express Terms .........ccooeeevveeecueeencuneenne. 1162
2. Step Two: Weigh Benefits Against Burdens ...................... 1163

3. Step Three: Technology and Public Policy
CONSIACTALIONS ... 1165
B. Codification of Reasonable Necessity.............cccecovevvencueane.. 1168
C. MeEIQLION ...t 1169
IV. CONCLUSION......eoiiiiiiitiiiieitieitete ettt 1172

1. INTRODUCTION

With its picturesque landscapes and rich Appalachian culture, it is not
difficult to find truth in the old adage “Almost Heaven” that is used so often to
describe the state of West Virginia. Nearly as central to the state’s renown as the
majestic grandeur of its mountainous terrain and raw beauty is an element vital
to both its economy and identity: its vast reserves of oil, natural gas, and coal.!
These resources—and more specifically, their extraction—have long been a
cornerstone of the state’s industrial growth.2 However, the pursuit of the promise

Managing Editor, Ohio State Law Journal, J.D. Candidate, The Ohio State
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1 For a comprehensive history of the oil and gas industry in West Virginia, see
generally DAVID L. MCKAIN & BERNARD L. ALLEN, WHERE IT ALL BEGAN: THE STORY OF
THE PEOPLE AND PLACES WHERE THE OIL & GAS INDUSTRY BEGAN: WEST VIRGINIA AND
SOUTHEASTERN OHIO (1994).

See generally id.
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of prosperity buried deep below the surface is perceived by many to be at direct
odds with the allure of preserving this quasi-Eden.? Consequently, a unique legal
landscape has evolved from the tensions this collision of interests has continued
to fuel over time.* At the heart of these conflicts is the split estate structure, a
legal arrangement that severs a parcel’s surface rights from its mineral rights.’
When real property is owned in fee simple absolute, the fee owner “owns the
surface, the airspace above the surface, and everything beneath the surface in
fee simple absolute, an estate which is alienable, devisable, and inheritable.”®
An owner of a parcel in fee simple absolute, therefore, owns both the surface
rights and the mineral rights.” Alternatively, the split estate creates two separate
ownership interests in one parcel, which may be, and often are, held by separate
individuals or entities.® Because of this, the struggle between those adamant
about preserving the integrity of the state’s natural beauty and those interested
in the potential profits lying under the surface plays out not only on a broad scale
at the state legislative level, but also at a lower level between the owners of
interests in individual parcels. Indeed, these individual conflicts are collectively
the driving force behind the evolution of West Virginia jurisprudence concerning
split estates.”

While the general principle stands that mineral rights take precedence over
surface rights in the split estate, effectively making the mineral estate the
“dominant estate,” !0 this hierarchical assertion is complicated by the application

3 See Gaillynn Marie Bowman, Examining West Virginia’s Economic Development:
Natural Resources, Development Agencies, and Labor Force Development 40—42 (2021)
(Ph.D. dissertation, West Virginia University) (highlighting the tension between balancing
prosperity with environmental preservation in light of West Virginia’s economic reliance on
mineral extraction); see also Quenton King, The Oil and Gas Industry and the Orphan Well
Crisis in West Virginia, W. VA. WATCH (Dec. 7, 2023), https://westvirginiawatch.com/
2023/12/07/the-oil-and-gas-industry-and-the-orphan-well-crisis-in-west-virginia [https://
perma.cc/TL8Q-VHPY] (discussing how economic development can be at odds with
preserving the state’s natural environment).

4 See infra Part I1.

5 See Kendor P. Jones, John F. (Jeff) Welborn & Chelsey J. Russell, Split Estates
and Surface Access Issues, in LANDMAN’S LEGAL HANDBOOK 181-82 (Rocky Mt. Min. L.
Found., 5th ed. 2013).

6 JOHN'S. LOWEET AL., CASES AND MATERIALS ON OIL AND GAS LAW 94-95 (8th ed.
2022).

T Id.

8 See Jones, Welborn & Russell, supra note 5, at 181-82.

9 As will be apparent later in this Note, West Virginia’s split estate doctrines are
largely creations of the state’s judiciary rather than the legislature. For an overview of the
development of West Virginia’s reasonable necessity standard through the adjudication of
individual disputes, see infra Part I1.C.

10 Jjones, Welborn & Russell, supra note 5, at 183. As it is commonly found within
mineral law scholarship, the respective ownership interests in a parcel of land—the surface
rights and the mineral rights—will be referred to individually throughout this Note as the
“surface estate” and the “mineral estate.” The interested parties will be referred to as the
“surface owner” and the “mineral rights holder,” respectively.



2025] ALMOST HEAVEN. . . ALMOST 1151

of reasonable necessity.!! At a very high level, reasonable necessity may be
understood as a test that courts frequently employ to balance competing interests
in split estate disputes.!2 While the explicit recognition of the mineral estate’s
dominance and the doctrine of reasonable necessity are intended to facilitate
clear guidance in adjudicating disputes in this area, in practice, the concepts tend
to leave one or both parties dissatisfied, emphasizing legal ambiguities and
inconsistent application.!3

Modern extraction technologies such as hydraulic fracturing and horizontal
drilling have emphasized the need for more specific judicial guidance in
resolving disputes.!* While these advanced methods of extraction enhance
efficiency in accessing minerals,!5 the cost to the surface can be significant,!®
which further fuels tensions between surface owners and mineral rights holders.
However, rather than throw their metaphorical hands in the air, the West Virginia
legislature, judiciary, or both should take advantage of the opportunity presented
by modern disputes to solidify split estate doctrine and set a firm foundation for
future technological advancements.

This Note primarily argues for the development of a judicial test aimed at
standardizing the application of the reasonable necessity doctrine to
controversies concerning relationships between surface owners and mineral
rights holders. Part II lays out the legal framework of split estates in West
Virginia, including a theoretical explanation of the reasonable necessity
doctrine. It then shifts to a more practical survey of how the West Virginia
judiciary has applied the doctrine to specific disputes and identifies how the line
of significant cases demonstrates ambiguity as to what constitutes reasonable
necessity, leading to inconsistency in case outcomes. Part III proposes several

11 See Meredith A. Wegener, Balancing Rights in a New Energy Era: Will the Mineral
Estate’s Dominance Continue?, 57 Hou. L. REV. 1037, 1039-40 (2020).

12 See Maria E. Mansfield, On the Cusp of Property Rights: Lessons from Public Land
Law, 18 ECOLOGY L.Q. 43, 68 (1991).

13 Id. at 69-70.

14 See David E. Pierce, Minimizing the Environmental Impact of Oil and Gas
Development by Maximizing Production Conservation, 85 N.D. L. REvV. 759, 761-64, 778
(2009) (highlighting that modern extraction techniques, while efficient, have significant
environmental implications for surface owners and require courts to provide clearer guidance
in resolving disputes).

See Peter Styles, Shales, Shale Gas and Hydraulic Fracturing, in HANDBOOK OF
SHALE GAS LAW AND POLICY: ECONOMICS, ACCESS, LAW AND REGULATION IN KEY
JURISDICTIONS 13, 14, 20 (Cambridge Univ. Press 2016).

16 Gee Alexander W. Bartik, Janet Currie, Michael Greenstone & Christopher R.
Knittel, The Local Economic and Welfare Consequences of Hydraulic Fracturing, 11 AM.
EcoN. J. ApPLIED ECON. 105, 149 (2019) (highlighting individual costs of hydraulic
fracturing, such as property degradation and increased noise, as well as larger scale costs
such as declines in amenities); see also Lisa M. McKenzie, Roxana Z. Witter, Lee S.
Newman & John L. Adgate, Human Health Risk Assessment of Air Emissions from
Development of Unconventional Natural Gas Resources, 424 SCI. TOTAL ENV’T 79, 80, 85
(2012) (noting large-scale costs to public health and the environment).
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legal solutions by examining approaches taken by other jurisdictions and
tailoring them to address the West Virginia framework’s limitations in this
constantly evolving area. It first details a three-part test that would give clarity
and guidance to courts applying the reasonable necessity doctrine. It then
proposes two other solutions: codification of the reasonable necessity doctrine
and imposition of mandatory mediation for split estate disputes. Finally, Part IV
concludes.

II. SPLIT ESTATES IN WEST VIRGINIA

West Virginia’s legal framework governing split estates constitutes a
balancing act between the dominance of the mineral estate and the protection of
the rights of the surface owner.!” While the mineral estate is said to be dominant
in relation to the surface estate, its dominance is tempered by doctrinal and
statutory protections in place for the benefit of the surface owner.!® Chief among
these is the doctrine of reasonable necessity, which broadly requires mineral
rights holders to inflict only as much damage to the surface as is reasonably
necessary for the extraction of minerals pursuant to their ownership interest.!?
Although statutory provisions such as the Surface Owner Compensation Act
serve as broad recovery mechanisms for surface owners alleging excessive
damage to their properties,2 ambiguities and shortcomings create continued
occasions for inconsistent application. This Part explores the basis, evolution,
and constraints of the existing legal framework and lays the foundation for an
in-depth analysis of the reasonable necessity doctrine’s utility in the context of
split estates.

A. Estate Severance
Despite not being explicitly codified, the permissibility of split estates may

be derived from the interplay of a few West Virginia statutes. First, W. Va. Code
§ 36-1-9 permits the transfer of real property in whole or in part, providing a

17 «Reasonable necessity” and its earlier iterations (e.g., “fairly necessary™) have been
recognized by West Virginia courts for over 100 years. See Squires v. Lafferty, 121 S.E. 90,
90-91 (W. Va. 1924); see also Porter v. Mack Mfg. Co., 64 S.E. 853, 855 (W. Va. 1909).

18 See Porter, 64 S.E. at 855.

19 See Kathryn Scherpf, Substantial Burden and the Reasonable Necessity Doctrine
in Severance Deed Ownership: Whiteman v. Chesapeake Appalachia, 3 Bos. COLL. ENV’T
AFF. L. REV. 81, 81-82 (2015).

20 W. VA. CODE §§ 22-7-1 to -8 (2025) (Surface Owner Compensation Act formally
providing for statutory relief for surface owners). The Act begins by documenting the
pertinent legislative findings as well as its purpose. It goes on to set out guidelines for surface
damage compensation, including rules for claim notifications, settlement offers, and
settlement rejections. The Act concludes by preserving the right of involved persons to seek
other remedies allowed by law in addition to those provided for within the Act. /d.
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legal basis for split estates.2! Additionally, W. Va. Code § 37-4-1 provides a
mechanism for partitioning real property, including separately owned mineral
and surface estates, thus further reinforcing their recognized distinction.22 West
Virginia’s oil and gas laws, such as W. Va. Code § 22-7-3, also assume the
existence of severed estates by requiring mineral rights holders to compensate
surface owners when drilling occurs.23 The state’s courts have consistently
upheld the dominance of the mineral estate,?* confirming that mineral rights,
once severed, remain a separate and enforceable property interest. These statutes
collectively establish that split estates are a recognized facet of West Virginia
property law.

B. Dominance of the Mineral Estate

Understanding of the mineral estate’s dominance is deeply embedded in
American common law,25 and it is well-established in West Virginia’s split estate
jurisprudence.?® The value of the mineral estate lies in the ability to extract
minerals from below the surface.?” It is unnecessary then to take up a substantial

21 Chapter 36 of the West Virginia Code contains statutes governing estates and
property. W. VA. CODE § 36-1-9 (2025), entitled “Conveyance of various interests and future
estates in land or personal property,” permits the transfer of any “interest in or claim to real
estate.” Because the mineral estate and the surface estate are separate ownership interests in
the same parcel of land, it follows that this provision permits an owner to convey the parcel’s
mineral rights while retaining its surface rights.

22 Chapter 37 of the West Virginia Code contains statutes governing real property.
W. VA. CODE § 37-4-1 (2025) explicitly allows real property to be partitioned among co-
owners. In listing the parties that may be entitled to partition, the statute names
“. .. coparceners of real property, including minerals, lessees of mineral rights other than
lessees of oil and gas minerals.” /d. By specifically stating that minerals are subject to
partition separately from other real property, the statute recognizes a legal distinction
between surface and mineral estates. This provision confirms that under West Virginia law,
mineral estates are treated as distinct, separate ownership interests.

23 'W. VA. CODE § 22-7-3(a) (2025) states, “the oil and gas developer shall be
obligated to pay the surface owner compensation for...,” then goes on to list the
circumstances under which compensation is required. This presupposes the permissibility of
severing the mineral estate from the surface estate.

24" See infira note 26 and accompanying text.

25 English common law also recognizes the mineral estate as dominant to the surface
estate; in fact, it did so long before the United States judiciary even existed. See Donald N.
Zillman & J. Russell Tyler Jr., The Common Law of Access and Surface Use in Mining, 1 J.
NAT. RES. & ENV’T L. 267, 268-73 (1986). However, because principles of feudalism factor
into some of the earliest cases, their relevance to this analysis is tenuous.

26 See, e.g., Squires v. Lafferty, 121 S.E. 90, 91 (W. Va. 1924) (stating that a mineral
owner has “as incident to this ownership, the right to use the ‘surface’ of the land in such a
manner and with such means as would be fairly necessary for the enjoyment of the mineral
estate”); see also Porter v. Mack Mfg. Co., 64 S.E. 853, 855 (W. Va. 1909) (asking “without
[the right to use the surface] what account would be the minerals which they reserved?”).

27 See Porter, 64 S.E. at 855.
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amount of abstract legal interpretation to uncover the basis for the hierarchical
relationship between the mineral estate and the surface estate; rather, its
reasoning follows from the nature of the respective ownership interests.?8 Put
simply, enjoyment of the mineral estate is nearly impossible without access, and
some damage to, the surface; there is virtually no way for a mineral rights holder
to extract minerals from the parcel without presence on the parcel itself.2?
Enjoyment of the surface, on the other hand, is not dependent on access to the
mineral estate; the surface may generally be accessed and utilized by the surface
owner regardless of access to the mineral estate beneath. However, because
mineral extraction often requires inflicting damage to the surface,30 the surface
owner’s enjoyment of their estate may be hampered by the mineral rights
holder’s surface use. In response to actions brought by surface owners against
mineral rights holders for damages, the courts of West Virginia and other
mineral-rich states have sought to strike a balance to allow both surface owners
and mineral rights holders to enjoy their interest in the split estate.3! Their
chosen mechanism for achieving this is the reasonable necessity doctrine.32

C. The Reasonable Necessity Doctrine

As has been briefly touched upon, reasonable necessity is a judicially
created doctrine employed to mediate the interests involved in split estate
disputes.33 The doctrine first gained traction in West Virginia during the
twentieth century, when the state’s wealth of mineral resources became central
to its economy.3* Naturally, the focus on mineral extraction led to questions
about how to navigate the necessity of utilizing the surface while taking into
account existing property rights.35 In an attempt to craft a coherent standard, the
West Virginia courts began to repeatedly use the terms “necessary,” “fairly
necessary,” and “reasonable and necessary.”3¢ The resulting doctrine continues
to be heavily relied upon as courts encounter disputes that require balancing the
interests of mineral rights holders and those of surface owners in split estate

28 1d.

29 These statements are qualified in consideration of a brief discussion on horizontal
fracturing later in this Note. See infra note 117.

30 For an overview of the drilling process used to extract mineral resources, see
generally Gregory King, 9.3: The Drilling Process, PNG301: INTRODUCTION TO PETROLEUM
AND NATURAL GAS ENGINEERING, https://www.e-education.psu.edu/png301/node/729 [https://
perma.cc/HF2Q-QQKO9].

31 See Clinton W. Smith, Disturbing Surface Rights: What Does Reasonably
Neceggary Mean in West Virginia, 85 W. VA. L. REV. 817, 822 (1983).

Id.

33 See Scherpf, supra note 19, at 82.

34 MCKAIN & ALLEN, supra note 1, at 57-58; see also Porter v. Mack Mfg. Co., 64
S.E. 853 (W. Va. 1909).

35 See Smith, supra note 31, at 817—18.

36 Porter v. Mack Mfg. Co., 64 S.E. at 855; Squires v. Lafferty, 121 S.E. 90, 91 (W.
Va. 1924); Adkins v. United Fuel Gas Co., 61 S.E.2d 633, 636 (W. Va. 1950).
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arrangements.37 The West Virginia judiciary articulated its understanding of the
doctrine in Buffalo Mining Co. v. Martin, stating:

... where implied as opposed to express rights are sought, the test of what is
reasonable and necessary becomes more exacting, since the mineral owner is
seeking a right that he claims not by virtue of any express language in the
mineral severance deed, but by necessary implication as a correlative to those
rights expressed in the deed. In order for such a claim to be successful, it must
be demonstrated not only that the right is reasonably necessary for the
extraction of the mineral, but also that the right can be exercised without any
substantial burden to the surface owner.38

As a general principle, the reasonable necessity doctrine requires that
surface use by the mineral rights holder of a split estate “be for purposes
reasonably necessary to the extraction of the minerals.”3? Rather than grant the
mineral estate absolute dominance over the surface estate, reasonable necessity
places limitations on the mineral rights holder, prohibiting them from
indiscriminately inflicting damage upon the surface without regard for the
surface owner’s interests.#? The doctrine considers that by nature, the interests
of the mineral rights holder and the surface owner are at near-direct odds with
one another.#! It expresses neutral awareness of the economic value that mineral
extraction provides to the state of West Virginia, as well as the long-recognized
intrinsic value of surface ownership, especially in a state known for its natural
beauty.4? In a legal capacity, reasonable necessity provides West Virginia’s

37 See Buffalo Mining Co. v. Martin, 267 S.E.2d 721, 725-26 (W. Va. 1980)
(affirming trial court finding that coal lessee’s construction of an electrical transmission line
on the surface was reasonably necessary and thus permissible); see also Adkins, 61 S.E.2d at
636 (holding that the construction of a pipeline across surface owner’s property was
reasonably necessary for extraction and transportation of gas and therefore an implied right
pursuant to the mineral lease); Squires, 121 S.E. at 90-91 ¢holding that defendant surface
owner could be enjoined from unlawfully resisting and obstructing fairly necessary use of
surface by mineral owner to access mines); Porter, 64 S.E. at 856 (finding mineral rights
owner’s construction of tramway to extract minerals to be reasonably necessary use of
surface owner’s land).

38 Buffalo Mining Co., 267 S.E.2d at 725-26.

39 1d. at 723; see also Adkins, 61 S.E.2d at 636; Squires, 121 S.E. at 91; Porter, 64
S.E. at 855.

40 See Robert I. Burnett, The Accommodation Doctrine: Balancing the Interests of the
Surface Owner and the Mineral Owner, HOU. HARBAUGH BLOG (Mar. 15, 2022), https://hh-
law.com/blogs/oil-and-gas-addendum/the-accommodation-doctrine-balancing-the-interests
-of-the-surface-owner-and-the-mineral-owner [https://perma.cc/PBF7-W66W].

41 See Jones, Welborn & Russell, supra note 5, at 184—87 (discussing conflicts that
arise in context of split estate arrangements).

42 See Bowman, supra note 3, at 40—42 (highlighting the significant role that mineral
extraction plays in West Virginia’s economy as well as the value of the state’s famed
scenery).
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judiciary with an abstract standard by which to measure the actions of mineral
rights holders at issue in split estate disputes.43

While the doctrine emerged, and continues to exist, as a tool to be applied
by courts in resolving split estate disputes, its balancing function is also one of
practicality.*4 The reasonable necessity doctrine purportedly aims to temper the
dominance of the mineral estate by requiring mineral rights holders to justify
their surface use as necessary to exercise their right to extract minerals from
below.*> With understanding of the standard that will be applied in the event of
a dispute, mineral rights holders are theoretically incentivized to take
precautions to ensure that their surface use does not exceed what courts may
deem reasonably necessary. However, the lack of concrete guidance on what
constitutes “reasonable” leaves both courts and split estate parties without clear
parameters,*¢ making it difficult to predict whether mineral rights holders’
actions will or should be deemed unreasonable. This inconsistency has left both
mineral rights holders and surface owners uncertain about their respective rights
and responsibilities. A review of several cases reveals the absence of
development of a coherent legal framework.

In Porter v. Mack Mfg. Co., an operator sought to construct a new road on
the surface owner’s property.*” The surface owner objected, arguing that using
the road was not necessary for the mining operations.*8 However, the court sided
with the mineral rights owner, holding that the proposed surface use was
justified.*?

The decision reinforced the doctrine that mineral rights holders could use
the surface as necessary to extract minerals, even if the surface owner
objected.’? However, it did not address how to assess the necessity of this use
or the potential for less intrusive alternatives.’! This exemplified the court’s
posture of favoring mineral extraction without providing a clear, replicable
standard for determining what constitutes reasonable necessity.

43 See EQT Prod. Co. v. Crowder, 828 S.E.2d 800, 806—07 (W. Va. 2019)
(describing the reasonable necessity doctrine and how courts apply it to balance rights
in conflicts between mineral and surface owners).

44 See Jones, Welborn, & Russell, supra note 5, at 183-84 (explaining how the
reasonable necessity doctrine developed in response to mineral estate dominance and
continues to evolve to balance competing interests).

45 See Joshua P. Fershee & S. Alex Shay, Horizontal Drilling, Vertical Problems:
Property Law Challenges from the Marcellus Shale Boom, 49 J. MARSHALL L. REv. 413,
418 (2015) (noting that while the mineral estate is dominant to the surface estate, this
dominance is subject to limitations such as the reasonable necessity doctrine).

46 See Smith, supra note 31, at 819.

47 Porter v. Mack Mfg. Co., 64 S.E. 853, 853 (W. Va. 1909).

48 Id. at 855.

49 Id. at 856.

0 14,

5L See generally Porter v. Mack Mfg. Co., 64 S.E. 853 (W. Va. 1909).
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In Squires v. Lafferty, the West Virginia Supreme Court of Appeals again
addressed the issue of surface use for mineral extraction.32 The case involved a
mining company that sought the right to use an existing road to transport coal 3
The surface owner opposed use of the road, claiming it was unnecessary since
there were other means of transporting coal available to the company. The court
nonetheless held that the company’s use of the road was reasonable and
necessary for the extraction of coal.>*

The court again emphasized the dominant nature of the mineral estate and
the need for the surface to be used for mineral extraction purposes.>> Similar to
earlier cases, the court did not weigh the surface owner’s interests heavily,
instead focusing on the necessity of the mining operation.5¢ Again, there was no
clarification or establishment of a concrete standard for what makes surface use
reasonable. This lack of a clear standard would continue to plague later
decisions.

In Buffalo Mining Co. v. Martin, the court revisited the reasonable necessity
doctrine in a similar context.>” A coal mining company sought to construct
power lines across the surface owner’s land to facilitate ventilation for its mining
operations.’® The surface owner was opposed to this, arguing that the company’s
use of the surface was unnecessary and disruptive.>®

The court upheld the mining company’s actions, emphasizing that the
mineral estate was dominant and that the use of the surface was justified as long
as it was reasonably necessary for mineral extraction.®®© While the court
reaffirmed a broad application of the reasonable necessity doctrine, it notably
recognized a distinction between implied and express rights concerning what
the mineral rights holder seeks in a particular dispute.6! Where a mineral rights
holder seeks implied rights rather than express rights,? the court stated that “[i]n
order for such a claim to be successful, it must be demonstrated not only that
the right is reasonably necessary for the extraction of the mineral, but also that

52 See Squires v. Lafferty, 121 S.E. 90, 90 (W. Va. 1924).
3 d.
> 1d. at9l.
55 Id. (stating that the “use of the surface here involved is not only a reasonable burden
to the surface owner, but is fairly necessary in the development and operation of the coal”).
36 See id. at 90-91.
57 See Buffalo Mining Co. v. Martin, 267 S.E.2d 721, 725 (W. Va. 1980).
8 1d at 722.
9 Id. at 722-23.
60" 1d. at 725-26.
ol g,
62 The court explains its reasoning for distinguishing between implied and express
rights in split estate disputes, stating:
“[Wlhere implied as opposed to express rights are sought, the test of what is
reasonable and necessary becomes more exacting, since the mineral owner is seeking
a right that he claims not by virtue of any express language in the mineral severance
deed, but by necessary implication as a correlative to those rights expressed in the
deed.” Id. at 725.
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the right can be exercised without any substantial burden to the surface.”®3 In
this way, the decision gave a bit more substance to the reasonable necessity
doctrine, hinting at a shift in how courts in West Virginia might begin to view
the surface owner’s interests.®* Nevertheless, it still failed to provide clear
guidelines for determining reasonable necessity.%>

Decades later in Whiteman v. Chesapeake Appalachia, LLC, the Fourth
Circuit Court of Appeals addressed the use of land for the disposal of drilling
waste by a gas company.©® The surface owner argued that the disposal of drilling
waste on his property was unreasonable due to its disruptive and environmental
effects.%7 The mineral rights holder, Chesapeake Appalachia, countered that the
disposal was necessary for the extraction of natural gas.8

The court ruled in favor of the mineral rights holder, finding that the disposal
of drilling waste was reasonably necessary for the efficient extraction of natural
gas.%? However, the court again did not establish clear criteria nor offer specific
guidelines on when a particular surface use is reasonably necessary.’ The
decision continued the ongoing trend of applying the doctrine broadly and
deferentially, but without a defined standard for what factors should guide a

63 Buffalo Mining Co., 267 S.E.2d at 725-26.

64 Prior to the court’s decision in Buffalo Mining Co., reasonable necessity was highly
deferential to the mineral rights holder’s needs pursuant to their mining operations. While
the surface owner’s interests may have somewhat informed what would be considered
reasonable, the necessity of the mineral rights holder’s use of the surface was clearly the
deciding factor. See id. at 724; see also Porter v. Mack Mfg. Co., 64 S.E. 853, 856 (W. Va.
1909). The Buffalo Mining Co. decision’s added consideration of the extent of the burden to
the surface suggests a greater willingness by West Virginia courts to engage in a balancing
test that defers slightly less to the interests of mineral rights holders than previous iterations
of the test.

65 See generally Buffalo Mining Co., 267 S.E.2d 721.

66  Whiteman v. Chesapeake Appalachia, LLC, 729 F.3d 381, 386 (4th Cir. 2013).

67 See id. at 383-84 (describing how defendant’s drill waste disposal disrupted
plaintiffs’ ability to use farmland and plaintiffs’ concern for potential future liability for
waste).

68  See id. (explaining the valid procedures Chesapeake Appalachia followed to gain
approval for drill waste discharge permits).

69 Id. at 392-93. The court in Whiteman also rebutted the Whitemans’ argument that
the trial court applied a less rigorous “reasonableness” test rather than reasonable necessity.
In response to the argument, the court cited the language employed by the trial court, which
stated: ““ [I]n determining [this issue], this Court must return to the question of whether that
right is reasonably necessary for the extraction of the mineral and whether the pits
substantially burden the surface.” Id. at 393. In differentiating between a simple
reasonableness test and reasonable necessity, the court in Whiteman highlighted reasonable
necessity as a balancing test that considers the interests of both the mineral rights holder and
the surface owner. Id. This is distinct from a mere reasonableness test, which could consider
the reasonableness of the mineral rights holder’s actions based on any number of principles
or factors and not necessarily with respect to any interest of the surface owner.

70 See generally id.



2025] ALMOST HEAVEN. . . ALMOST 1159

determination of reasonableness. As such, the ruling highlighted the ongoing
uncertainty surrounding legal necessity in the state’s legal framework.

In EQT Production Co. v. Crowder, West Virginia took a more restrictive
view of the reasonable necessity doctrine.”! The case involved a gas company’s
desire to drill wells on their mineral parcel to support hydraulic fracturing for
operations under other neighboring properties.”? The surface owner argued that
EQT’s lease permitted drilling on the property only in connection with
extracting minerals from beneath the plaintiffs’ property.’3

This time, the court sided with the surface owner, emphasizing that
application of reasonable necessity requires the mineral rights holder to have
some right to use the surface in question.” While the mineral rights holder of a
parcel possesses at least an implicit right to use the surface as necessary to
exercise its right to extract minerals from below,”> the mineral rights holder of
a parcel does not have an implicit right to use the surface of that parcel to
exercise the mineral rights it possesses in a neighboring parcel.’® Since the lease
between plaintiffs and EQT did not explicitly grant such a right, EQT’s drilling
activities constituted a trespass.”” While this decision marked a departure from
earlier cases that generally deferred to broad mineral extraction rights, the court
still did not provide a detailed, replicable standard for determining reasonable
necessity.’8 Instead, it simply re-emphasized the respective rights present—and
absent—in split estate arrangements.”?

As these cases show, the application of the reasonable necessity doctrine has
evolved from broad deference to slightly narrower surface protection over time.

71 EQT Prod. Co. v. Crowder, 828 S.E.2d 800, 810 (W. Va. 2019).

Z 1d. at 804. As an aside, hydraulic fracturing is commonly referred to as “fracking.”

1d.

74 Id. at 810.

75 Id. This principle has repeatedly been cited in West Virginia split estate
jurisprudence as well as this Note. The court in Squires v. Lafferty articulated it clearly,
stating: “[The surface owner of a mineral] underlying [the land] . . . has also as incident to
this ownership the right to use the ‘surface’ in such manner and with such means as would
be fairly necessary for the enjoyment of the mineral estate.” Squires v. Lafferty, 121 S.E. 90,
91 (W. Va. 1924).

76 Because the court recognizes that it has not had occasion to consider the particular
question at issue—whether a mineral rights holder has an implicit right to use the surface to
drill under neighboring parcels on which it also holds the mineral rights—the court cites both
case law and property law scholarship. EQT Prod. Co., 828 S.E.2d at 807-10.

77 Id. at 811. Regarding trespass actions in split estate disputes, one scholar explained:
[TThe right to use the surface of one tract for the benefit of another tract will not be
implied . . . The surface owner should prevail in enjoining the drilling operation in a trespass
action or suing for damages based upon the value of the unauthorized surface use.” John D.
McKinnis, Directional Drilling, Subsurface Trespass, and Conversion, 4 J. MIN. L. & POL’Y
235, 243 (1988). This equitable principle is particularly relevant to modern mineral
extraction, which relies heavily on the practice of horizontal drilling.

78 See generally EQT Prod. Co., 828 S.E.2d 800.

79 See id. at 806-10.
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Early decisions like Porter took a broad view of mineral rights, allowing
extensive surface use with little consideration of surface owners’ rights. Later
cases, such as Whiteman and Crowder, reflect a growing awareness of the need
to balance the interests of both parties. Still, no clear standard or list of factors
to be considered in determining reasonableness has arisen out of split estate
cases, leaving the standard vulnerable to another shift in position, should new
or sitting judges wish to return to near-total deference to the purported needs of
mineral rights holders. While such a shift seems favorable to mineral rights
holders, the lack of predictability negatively impacts their abilities to plan future
extraction operations. Without knowledge of where the courts may land in
reasonable necessity disputes, mineral rights holders may fail to take actions
that could improve the efficiency of their operations out of concern that a court
may find those actions to be outside the scope of reasonable necessity.
Conversely, mineral rights holders may expend time and resources only for a
court to decide that, despite previous decisions suggesting the reasonableness of
their actions, their actions were not reasonably necessary and thus must be
undone or compensated. Surface owners are also left in a sort of limbo with no
standard in place to protect their expectations with respect to the use of their
property. Clearly, something must be done to afford both parties a semblance of
stability to guide their behavior.

III. PROPOSED SOLUTIONS

As articulated above, inconsistencies in applying the reasonable necessity
doctrine serve as indicators of where reform is necessary for the doctrine to
realize its ultimate purpose of fostering relative uniformity in adjudicating split
estate disputes. An issue of equal importance is the tension this lack of
uniformity perpetuates between mineral rights holders and surface owners.30
Where disputes are resolved adversely to surface owners’ interests, as they often
are for a variety of reasons, surface owners are likely to direct their resentment
toward the opposing party—mineral rights holders—rather than toward the
adjudicating courts, who are further removed from the dispute. This source of
tension underscores the need to revisit the reasonable necessity doctrine and
supplement it with a structured approach aimed at mending relations. Without
attention, land disputes will continue to escalate, leading to prolonged litigation
that stretches judicial resources, promotes economic inefficiencies, and fuels
community strife.8! Employing a multifaceted approach that takes into account
the respective interests of the parties involved—mineral rights holders and
surface owners—three solutions are proposed: the development of a judicial test

80" For an analysis of ways in which the differing rights and obligations of split estate
parties from jurisdiction to jurisdiction in fuel conflicts, see generally Alan Perkins, Rights
and Conflicts Among Surface Owners, Mineral Owners, and Lessees in Arkansas:
Comparing Sticks in the Bundle, 68 ARK. L. REV. 381 (2015).

See generally id.



2025] ALMOST HEAVEN. . . ALMOST 1161

to enhance predictability, a legislative enactment that codifies and elaborates on
the reasonable necessity doctrine, and the establishment of mandatory mediation
procedures to minimize the number of reasonable necessity disputes that reach
West Virginia courts. In what follows, each will be outlined in turn.

A. Establishment of a Judicial Test

Because judges must interpret and apply the reasonable necessity doctrine,
the West Virginia Supreme Court of Appeals is in the best position to bring
clarity and consistency to the issue. Perhaps the best way of achieving this is by
adopting a structured judicial test that offers express factors adjudicating courts
are to consider in deciding whether a mineral rights holder’s activities are
reasonably necessary. With an established test, courts would be able to render
more predictable rulings and enable surface owners and mineral rights holders
to better discern their legal rights.

Judicial tests are widely used to bring order to legal decision-making as they
provide courts with a step-by-step approach to analyzing disputes while
maintaining the flexibility to respond to the specific facts of a case.®? Property
law, in particular, has benefited from such frameworks. In New York, for
example, courts use a judicial test to determine whether a prescriptive easement
exists.83 Similarly, California courts require clear evidence of intent before
allowing easement expansion.®4 West Virginia could take a similar approach by
adopting a judicial test that standardizes the manner in which courts apply the
reasonable necessity doctrine in split estate disputes.

This Note contemplates a well-structured three-part test. First, courts should
look at any express agreements between the parties. If there is a contract or deed
language that already defines the scope of access, that should be the starting
point.85 If no such agreement exists or the language is unclear, the court should
move on to the second step—Dbalancing the benefits of the mineral extraction-
related activities with the burdens they impose on the surface owner.8¢ This
should involve a consideration of specified factors, such as the extent of surface
disturbance and whether reasonable alternatives are available. The third and

82 For example, the U.S. Supreme Court employs a balancing test first seen in
Mathews v. Eldridge in deciding procedural due process issues. Mathews v. Eldridge, 424
U.S. 319, 334-35 (1976). Another set of judicial tests is employed to apply strict,
intermediate, and rational basis scrutiny in constitutional law disputes. United States v.
Carolene Prods. Co., 304 U.S. 144, 153 (1938); see also Craig v. Boren, 429 U.S. 190, 197—
99 (1976).

83 See Mau v. Schusler, 1 N.Y.S.3d 609, 613 (N.Y. App. Div. 2015).

84 See Zissler v. Saville, 240 Cal. Rptr. 3d 590, 601 (Cal. Ct. App. 2018).

85  RESTATEMENT (SECOND) OF CONTRACTS § 203(b) (A.L.I. 1981).

86 The second step of this proposed test invokes the reasonable necessity doctrine as
it stands post-Whiteman and Crowder. See supra Part 11.C. This demonstrates the way that
this test is proposed as a supplement to assist West Virginia courts in making consistent
reasonable necessity determinations rather than a replacement.
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final step should account for modern advances in technology and shifting public
policy interests. As extraction technology improves and environmental policies
change, what at one time was considered necessary, or even appropriate, may
later cease to be so. By considering these additional components, the courts can
ensure that reasonable necessity is capable of modernizing.

In addition to bringing more consistency to judicial decisions, a systematic
test could also serve to make the judicial process itself more streamlined. With
clear guideposts, judges may resolve cases more efficiently and could even
encourage more settlements before disputes ever reach the courtroom. If both
parties have a better idea of how courts will evaluate their claims, they may be
more likely to reach a satisfactory agreement rather than risk an unfavorable
outcome in court.

The following analysis will break down each step of the proposed test in
detail, explaining how courts can apply this framework to resolve split estate
disputes equitably and predictably.

1. Step One: Check Express Terms

The first step in the proposed judicial test for determining reasonable
necessity is discerning whether the mineral deed expressly defines the scope of
access to the surface. To protect the original intent of the parties, courts must
give deference to clear contractual terms before implied rights can be
considered.?” The Supreme Court of Texas in Texas Co. v. Daugherty interpreted
mineral conveyances as granting a present interest in real property subject to
conditions, thereby reaffirming the necessity of respecting the written terms of
such involved agreements.8® This rule influences how courts approach split
estate disputes by dictating that explicit grants of access to the surface should
govern the actions of mineral rights holders.8?

Legal scholars have also noted the significance of prioritizing express terms
in mineral disputes, arguing that applying the terms of written contracts prevents
unnecessary judicial intervention and guarantees certainty in property

87 RESTATEMENT (SECOND) OF CONTRACTS § 203(b) (A.L.I. 1981).

88 See Texas Co. v. Daugherty, 176 S.W. 717, 718 (Tex. 1915). In assessing the merits
and workability of a proposed three-step test, several cases cited are from Texas jurisdictions.
The reason for this is that the state of Texas, similarly to West Virginia, is rich in mineral
resources. As such, Texas has developed a robust legal framework concerning mineral
disputes from which much can be learned.

For example, a mineral deed that expressly grants the right to utilize the surface for
drilling purposes negates the requirement for a court determination of reasonable necessity
because reasonable necessity is a judicially-created doctrine used to ascertain the scope of
the implicit right of the mineral rights holder to use the surface. Because the deed here
contains an explicit grant, the only determination to be made in the event of a dispute is
whether the mineral rights holder’s actions were for drilling purposes. This requires a much
less complex consideration than the broad reasonable necessity doctrine, thereby limiting the
potential for extensive legal disputes.
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transactions.”® When courts prioritize explicit contractual language, surface
owners and mineral rights holders can better anticipate their rights and
obligations, avoiding litigation and promoting more cooperative relationships
between parties. The rationale for this priority lies in the established doctrine of
“freedom of contract,” which asserts that parties to a contract should be bound
by its terms, save for exceptions where the terms are illegal or unconscionable.®!
The predictability afforded by clear and negotiated contractual terms is
especially important in real property and mineral transactions, where significant
financial investments and long-term strategic commitments are made.??

Giving preference to express terms accomplishes a number of key policy
objectives. First, it seeks to preclude judicial overreach into private contracts,
thereby preserving the validity of agreements made by contracting parties.
Second, it reduces the occasion for later disputes by encouraging mineral rights
holders and surface owners entering into new split estate arrangements to
negotiate express access rights in advance. Third and finally, it upholds the basic
tenet of property law that courts generally should not impose obligations or
rights that the parties never intended.”?

Unfortunately, many mineral deeds use vague language or do not address
surface access at all. In such situations, this proposed test requires courts to
proceed to the second step: deciding whether the surface use at issue is or was
reasonably necessary in light of the conflicting property rights.

2. Step Two: Weigh Benefits Against Burdens

Where the express terms of the mineral deed do not plainly establish the
scope of access rights, courts must next engage in a balancing analysis to
determine whether the mineral rights holder’s use is reasonably necessary. This
entails courts weighing the economic need for mineral development against the
right of the surface owner to use and enjoy their land. While the mineral estate

90 See Bruce M. Kramer, The Legal Framework for Analyzing Multiple Surface Use
Issues, 44 ROCKY MT. MIN. L. FOUND. J. 273, 27677 (2007).

For an in-depth account of the origins and bounds of the principle of freedom of
contract, see generally G.H.L. Fridman, Freedom of Contract, 2 OTT. L. REV. 1 (1967).

92 In transactions connected to real estate development, for example, developers may
invest time and monetary resources on architectural services, project managers, and securing
financing for contemplated projects. Similarly, mineral developers must invest resources in
purchasing and transporting large equipment and planning their extraction operations.
Without being able to rely on contractual terms, these developers would be taking significant
risks by investing in projects that could be enjoined at any time at the broad discretion of
courts. Clear and negotiated terms secure the expectations of parties to these transactions and
allow them to allocate risk amongst themselves, which affords a sense of assurance in
inherently risky endeavors.

RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.1(1) (A.L.I. 2000) (stating that
“[a] servitude should be interpreted to give effect to the intention of the parties ascertained
from the language used in the instrument . . . and to carry out the purpose for which it was
created.”).
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is said to be dominant, as has been discussed previously,* this dominance is not
absolute—courts must ensure that mineral extraction operations do not
excessively burden surface owners.%?

The Texas Supreme Court’s decision in Getty Oil Co. v. Jones provides a
useful framework for such an analysis.?¢ In Getty Oil, the court determined that
mineral development involves a balancing of the surface owner’s interests,
demanding that surface use in connection with mineral extraction not be unduly
disruptive.?” From this decision arose the doctrine that mineral rights holders
have an obligation to seek alternative methods of extraction that lessen harmful
effects on the surface estate.%®

Based on this, courts adjudicating split estate disputes should employ a
balancing test that weighs three general considerations: the economic
consequences implicated in restricting access to mineral resources,” the
specific surface uses that are adversely affected,!0 and whether less intrusive
alternative extraction methods are available. Through this type of context-
dependent mechanism, courts may tailor their decisions to the unique
circumstances of each case.

By requiring courts to balance the competing interests involved in split
estate disputes, this component of the three-part test protects against the mineral
estate completely overshadowing the property rights of surface owners.

94 See supra notes 25-26 and accompanying text; see also Wegener, supra note 11,
at 1046-47.

95 Wegener, supra note 11, at 1051.

96 See Getty Oil Co. v. Jones, 470 S.W.2d 618, 621-22 (Tex. 1971).

97 Id. at 622 (affirming that while the mineral estate is dominant, this dominance is
not absolute and must respect the surface owner’s right to the use and enjoyment of their
property).

98 Id. (articulating that “where there is an existing use by the surface owner which
would otherwise be precluded or impaired, and where under the established practices in the
industry there are alternatives available to the [mineral rights holder] whereby the minerals
can be recovered, the rules of reasonable usage of the surface may require the adoption of an
alternative by the [mineral rights holder].”).

The consideration of the economic consequences implicated in restricting access
to mineral resources highlights the importance of using a multi-factor test to determine
reasonable necessity. If this were the only factor considered, split estate disputes would
almost always be decided in favor of the mineral rights holder. This is because of the
significant amount of monetary resources implicated and profits derived from mineral
extraction. The burdens imposed on surface owners would pale in comparison in strictly
monetary terms. However, the monetary disparity in the respective interests of split estate
parties also demonstrates that such considerations should focus on proportionality rather than
dollar-for-dollar comparisons to avoid diminishing the impacts extraction operations may
have on surface owners.

100 For example, where agricultural or residential development constitutes the primary
use of the surface, mineral extraction techniques involving excessive surface disturbance
would likely be deemed an unreasonable burden. On the other hand, where the land is
relatively undeveloped or merely slated for some use, the threshold for finding excessive
burden might be greater.
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Additionally, it encourages mineral rights holders to seek less intrusive
extraction methods where feasible. Overall, this approach promotes fairness in
split estate disputes by ensuring that no single party is left bearing an undue
burden.

3. Step Three: Technology and Public Policy Considerations

The last step of this proposed test should require courts to account for wider
external considerations, such as technological advances and public policy
issues, when determining reasonable necessity. As mineral extraction
technology advances, intrusive surface uses that were once unavoidable may
become excessive or unnecessary.!0l Therefore, courts should consider the
advent of newer and less intrusive forms of technology and determine the extent
to which regulatory, environmental, and societal interests might inform the
analysis. This step is important in ensuring that the reasonable necessity doctrine
remains relevant in a progressively evolving landscape where resource
development must be weighed against competing land use priorities.

In the last several decades, there have been considerable changes in the
mineral development industry due to technological advancements.!92 Among
the most notable advances is horizontal directional drilling (HDD), which
enables operators to access mineral deposits from offsite locations, thereby
drastically diminishing the need for surface disturbance.!93 Unlike traditional
vertical wells, which require direct surface access, HDD enables multiple wells
to be drilled from a single pad, minimizing the environmental footprint of roads,
pipelines, and well pads.!%4 Consequently, surface owners who might otherwise
have had no choice but to contend with extensive surface use disruption may
now argue that less intrusive alternatives are available, rendering excessive
surface use demands by mineral rights holders less persuasive.

In addition to HDD, the use of remote sensing equipment and automatic
well monitoring systems is also lessening the effects of mineral extraction on
surface owners.!9> Remote sensing equipment enables operators to survey well
sites and pipeline integrity with reduced requirements for repeated on-site

101 For an explanation of a technological development that renders previously used

methods excessive under some circumstances, see infia notes 105-06 and accompanying
text.

102 See infira notes 105-06.

103 Fershee & Shay, supra note 45, at 416-17.

104 74 at 417 (“Even though horizontal drilling requires a larger well pad to operate, it
would take significantly more vertical wells to amount to the production of one horizontal
well.”).

105 For an explanation of the use remote sensing equipment in mineral extraction
operations, see generally Enton Bedini, The Use of Hyperspectral Remote Sensing for
Mineral Exploration: A Review, 7 J. HYPERSPECTRAL REMOTE SENSING 189 (2017). See also
Floyd F. Sabins, Remote Sensing for Mineral Exploration, 14 ORE GEOLOGY REVS. 157, 157
(1999) (reviewing the use of remote sensing in mineral exploration).
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observation, decreasing interference with the surface.19 Similarly, emerging
advancements in hydraulic fracturing processes have contributed to heightened
efficiency, which translates to fewer wells being required for extracting the same
volume of resources.!07 Courts should account for these advances in
determining whether uses by mineral rights holders of the surface remain
necessary given today’s extraction technologies.

Some critics may argue that although these technologies minimize surface
impacts, their economic viability is not guaranteed in all circumstances. Some
formations may not be suitable for horizontal drilling,!%8 or the expense of
advanced technologies might be too great for small operators. However, as
highlighted in the explanation of the second step of this proposed test, courts
must balance economic feasibility with the interests of surface owners.!09 If
there is an alternative available that is technologically possible and would result
in significantly less surface disturbance, courts ought to give significant weight
to that in considering a reasonable necessity claim by a mineral rights holder.

In addition to technological factors, public policy considerations should
guide courts’ decisions on reasonable necessity. Mineral extraction is not
conducted in a vacuum; its effects go beyond individual disputes and encompass
environmental sustainability, economic development, and land-use planning
considerations. Courts, in deciding surface use claims, should account for these
larger ramifications.

One key public policy consideration is environmental conservation. Courts
should account for the possibility of surface activities associated with mineral
extraction causing extensive environmental damage in the form of deforestation,
ecosystem destruction, or contamination of surrounding water bodies.!!? The
Environmental Protection Agency (EPA) has developed a series of regulations
aimed at reducing the environmental impacts of mineral extraction.!!! As such,
it is important for courts to incorporate these guidelines into their analyses. If a
surface use infringes on current environmental safeguards, courts should be
hesitant to hold it reasonably necessary absent strong justification.

106 See Bedini, supra note 105, at 192-94 (describing hyperspectral remote sensing
that can be completed from airborne or spaceborne platforms without disrupting the surface).

107 See generally Maxian B. Seales, Turgay Ertekin & John Yilin Wang, Recovery
Efficiency in Hydraulically Fractured Shale Gas Reservoirs, 139 J. ENERGY RES. TECH.
042901-1 (2017).

108 See Fershee & Shay, supra note 45, at 416-17 (noting that horizontal drilling is
suitable for the Marcellus Shale due to the low permeability of the rock formation).

See supra note 99 and accompanying text.

110 Dara O’Rourke & Sarah Connolly, Just Qil? The Distribution of Environmental
and Social Impacts of Oil Production and Consumption, 28 ANN. REV. ENV’T RES. 587, 594
(2003).

1 See 40 C.F.R. § 435.33-70 (2025) (establishing guidelines covering wastewater
discharges in connection with mineral extraction operations, setting standards for the
treatment and disposal of such wastewater, and requiring control of common pollutants).



2025] ALMOST HEAVEN. . . ALMOST 1167

Courts should also consider zoning ordinances not only pertaining to the
surface on which mineral extraction occurs, i.e., on the split estate, but also those
applicable to the areas surrounding the split estate. While urban areas are not
likely to be frequently subjected to split estate conflicts since they are generally
unsuitable for mineral extraction operations, courts in rural and suburban areas
should give attention to local zoning ordinances that may conflict with broad
mineral rights claims. Where a municipality has zoned an area as a protected
farming zone or residential community, courts should be reluctant to permit
surface use that infringes on these policy objectives. Zoning ordinances
protecting certain areas such as farming zones, for example, stand to
substantially impact analyses of reasonable necessity, as reliance on such zone
protections prompts agricultural development that may be burdened by
permitting certain surface uses in connection with mineral extraction.

Another crucial public policy consideration is public interest and
community effect. Mineral extraction operations tend to bring with them noise,
traffic, and infrastructure change that may significantly affect nearby
residents.!12 Courts should weigh whether permitting a particular surface use
would cause excessive burdens to nearby communities. For example, extensive
drilling activities near schools or high-density neighborhoods can have severe
public health implications through air and water contamination, traffic
congestion, and heightened safety risks.!!3 Heightened public resistance to some
drilling activities has been experienced in recent years, especially where mining
is not compatible with prevailing economic activities in the area, like tourism
and agriculture.!'* Courts should balance such conflicting interests when
adjudicating cases involving split estates.

By making public policy and technological considerations part of
reasonable necessity determinations, legal doctrines can keep up with industry
developments. The reasonable necessity doctrine should not be inflexible—it
must evolve with new realities in mineral extraction and land planning. Failure
to do so would risk rendering the longstanding legal doctrine obsolete and
ineffective in adjudicating present-day split estate disputes. By compelling
courts to account for the availability of less intrusive extraction techniques, this
strategy stimulates investment by mineral right holders in more effective and
sustainable technological solutions. It also promotes equitable results by
averting disproportionate burdens to surface owners where alternatives exist.
Further, accounting for public policy issues ensures that mineral development is

12 Liang Wang, Kwame Awuah-Offei, Sisi Que & Wei Yang, Eliciting Drivers of
Community Perceptions of Mining Projects Through Effective Community Engagement, 8
SUSTAINABILITY 658, 664 (2016).

113 1d. at 665.

114" See Ken Ward Jr., Property Rights Advocates Try to Stop WV Gas-Drilling Bill,
W. VA. PRESS (Mar. 28, 2017), https://wvpress.org/breaking-news/property-rights-advocates-
try-stop-wv-gas-drilling-bill [https://perma.cc/X78W-TCRE].
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in harmony with general legal and regulatory policies, thus fostering responsible
mineral development.

B. Codification of Reasonable Necessity

Another way that West Virginia may improve its split estate dispute
framework is through statutory reform. The West Virginia legislature could
codify the reasonable necessity doctrine, defining “reasonable necessity” as
lawmakers see fit and structuring the judicial decision-making process with
relevant factors for consideration. Numerous factors may be included in the
statute, such as historical use, i.e., whether the present or contemplated use of
the surface aligns with the parties’ original understanding and whether changes
in use reasonably arise out of those originally sanctioned or whether they
impermissibly extend the bounds of prior agreement. The legislature would
further be remiss to fail to include for consideration technological
advancements, as such advancements may well have pertinent ramifications.!!>
Advanced technology could potentially exist as a less burdensome means of
extraction,!!® making the determination of reasonable necessity one of
relativity. Emerging technologies could also factor into considerations of
historical use,!!7 exemplifying the intertwined nature of factors relevant to
reasonable necessity determinations, and consequently, the importance of their
consideration in the aggregate. Of course, the ordinary understanding of
reasonable necessity as a balancing act between the burden on the servient
surface estate and the interests of the mineral rights holder in extracting minerals
would be the primary mechanism behind the judicial guidelines.!!® The factors
contemplated and set forth by the legislature would be framed simply as points

115" For a brief yet informative explanation of some technological advancements in
mineral extraction, see generally Fershee & Shay, supra note 45.

116 See id. at 417.

117 In considering historical use (i.e., the methods of extraction contemplated in the
original mineral deed), courts should also give some attention to technological advancements
and ways in which such advancements may render once reasonably necessary methods and
uses no longer so. For example, if an original mineral deed contemplates vertical drilling,
and it is understood that this method requires the mineral rights holder to drill several
different pads from the surface, the development of horizontal drilling could lead a court to
conclude that the once reasonable historical use is no longer reasonably necessary. Assuming
that the parcel is suitable for horizontal drilling and that horizontal drilling is feasible for the
mineral rights holder, a court may find that the balancing function of the reasonable necessity
doctrine requires the mineral rights holder to adopt the less intrusive method.

118 A statute codifying the reasonable necessity doctrine should frame relevant factors
as relating back to the larger issue of reasonable necessity so as not to take away from the
original concept. It may be formulated more or less as follows: “In determining reasonable
necessity in split estate disputes, [list of factors] should be considered. No factor alone should
be determinative, except where that factor is of such consequence as to be reasonably
determinative under the circumstances.”
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for consideration in employing the long-standing reasonable necessity doctrine,
with no single factor being determinative.

In codifying these factors as part of a statutory recognition of reasonable
necessity in mineral law, the West Virginia Legislature would facilitate
increased predictability for both mineral rights holders and surface owners. In
fact, other jurisdictions have implemented similar statutes, seemingly in
recognition of the interest in predictability and uniformity.!1® For example,
Texas has enacted laws specifying conditions for easement expansion,
particularly concerning oil and gas extraction arrangements.!20 One such law
requires that in making determinations regarding oil and gas easements, courts
must balance the necessity of the easement for property development with the
surface owner’s right to the use and enjoyment of the surface.12! This statutory
scheme demonstrates the ability of state legislatures to provide some additional
clarity on the application of reasonable necessity and may serve as practical
models for a similar West Virginia statute.

C. Mediation

To further reduce litigation and promote amicable resolutions, the West
Virginia Legislature could require the parties to split estate disputes to attempt
to resolve the dispute in mediation before proceeding to court. This measure
aligns with the current trend towards the use of alternative dispute resolution
techniques designed to resolve legal disputes efficiently and fairly.!22
Mediation, for example, is a process in which a neutral third party assists the
parties in negotiating in an attempt to reach an agreement that both find

119 Several jurisdictions have enacted statutes seemingly aimed at resolving
ambiguities surrounding mineral extraction and surface rights. In Colorado, part of the
Surface Development Act requires mineral rights holders to notify surface owners before
accessing the surface. COLO. REV. STAT. § 24-65.5-103(1)(a) (2024); see also WYO. STAT.
§ 30-5-402 (2024).

120 For example, see TEX. NAT. RES. CODE ANN. § 51.291(b)(2) (West 2007). It is
important to note that a mineral rights holder’s interest in a split estate is not the same as an
easement. An easement is a nonpossessory property interest that gives the easement holder
license to use the land of another. Conversely, a mineral rights holder’s interest in a split
estate is a possessory interest in the mineral estate, that is, the minerals below the surface.
By granting the mineral rights holder the right to use the surface as necessary for mineral
extraction, the reasonable necessity doctrine creates a situation similar to an easement
wherein the mineral rights holder is permitted to use the land of another, i.e., the surface
estate. For this reason, measures that contemplate easements, especially with respect to
mineral rights, can provide helpful insights in considering split estates.

121" TEx. NAT. RES. CODE ANN. § 111.0194(c) (West 1994).

122" Mark S. Bentley, Understanding the Florida Land Use and Environmental Dispute
Resolution Act, 37 STETSON L. REV. 381, 38687 (2008).
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acceptable.!23 By requiring mediation before going to court, West Virginia could
promote constructive negotiation, improve the efficiency of conflict resolution,
and reduce the workload on the state judiciary.

Mediation has been given significant attention as an inexpensive way of
resolving property disputes in many legal jurisdictions in the United States.!24
The primary benefit of mediation is that it allows the parties to have greater
control of the resolution of their conflict.!25 In contrast to litigation, where a
judge orders a final decision, mediation permits dialogue between the parties
and enables them to craft an agreement that is specific to their individual
circumstances.!26 The nature of mediation frequently leads to high levels of
satisfaction among disputing parties due to their direct participation in
determining the terms of their resolution.!2” Mediation is also frequently far less
expensive and time-consuming than litigation!28—a factor of significance in the
context of split estate conflicts, where extensive legal proceedings could impose
financial burdens on both mineral rights holders and surface owners.

The requirement of mediation for property-related disputes is not a novel
idea and has been employed in other jurisdictions. Florida, for example, has the
Florida Land Use and Environmental Dispute Resolution Act,!2? which requires
state and local governments to go to mediation before pursuing disputes with
any landowner who contends that a development order or enforcement action
imposes an unreasonable burden on their property rights.!3% The effectiveness
of this system is evidenced in the decline in the number of cases that proceed to
litigation since many parties choose to comply with mediated agreements

123 See, e.g., OHIO REV. CODE ANN. §2710.01(a) (West 2005). The Ohio Uniform
Mediation Act defines mediation as “any process in which a mediator facilitates
communication and negotiation between parties to assist them in reaching a voluntary
agreement regarding their dispute.” Id. This definition is broad such that it is reflective of
the common understanding of mediation. As of 2024, West Virginia has not enacted a
Uniform Mediation Act. See Understanding the Uniform Mediation Act: Key Legal
Definitions and Implications, USLEGAL, https://legal-resources.uslegalforms.com/u/uniform-
mediation-act [https://perma.cc/U4ZM-8ANS].

124 See Roger Mallalieu & Colin Campbell, Resolving the Costs of the Action by
Mediation Not Litigation, 4 AMICUS CURIAE 427, 434-35 (2023) (discussing the overall
substantial savings parties may achieve by pursuing mediation over litigation).

125 See Angela Garcia, Dispute Resolution Without Disputing: How the Interactional
Organization of Mediation Hearings Minimizes Argument, 56 AM. SOCIO. REV. 818, 818—
19 (1991).

126 See id. at 819.

127" See id. (“Mediation emphasizes cooperation and compromise and de-emphasizes
the adversarial nature of disputing, which tends to be exacerbated in litigation.”).

128 See Mallalieu & Campbell, supra note 124 and accompanying text, at 429-30.

129 FLA. STAT. § 70.51(1) (2021).

130" See id.
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voluntarily.!3! By following Florida’s model, West Virginia can implement
similar mediation guidelines expressly tailored to split estate disputes, thus
enabling effective and efficient resolution of mineral rights and surface use
conflicts.

Oregon requires that certain disputes in real estate be taken to mediation,
with litigation only used as a last resort.!32 Under the Oregon Revised Statute,
landlords are required to have a mediation policy on how disputes arising from
compliance with rental contracts, conduct within the premises, or modifications
in rules and regulations are to be resolved.!33 This preventive measure seeks to
reduce the number of landlord-tenant disputes proceeding to trial, thus
demonstrating the utility of mediation in varying areas of property law. Since
disputes relating to mineral rights and surface use frequently concern long-term
relationships among the parties, the implementation of a similar mediation
system in West Virginia would likely promote more cooperative interactions and
lead to mutually advantageous results.

In order to ensure the effectiveness of a split estate mediation system in West
Virginia, the system must be established in a way that maximizes fairness and
efficiency. Key to this process is the identification of experienced mediators
with specialized knowledge in property law, specifically in the field of mineral
rights law. Due to the complicated nature of conflicts involving split estates, it
is essential to have qualified experts handle such mediation proceedings. This
would allow both mineral rights holders and surface owners to obtain fair and
knowledgeable advice throughout the entire process. Further, by employing
mediators who are knowledgeable and experienced in mineral rights law, a split
estate mediation system may provide surface owners with a benefit that they
otherwise may not have enjoyed in traditional proceedings. Since mineral rights
holders tend to be better situated than surface owners to hire experts for their
benefit, West Virginia can promote greater parity among split estate parties
through neutral yet knowledgeable mediators.

Implementing a mediation requirement for West Virginia’s split estate
disputes would have several additional benefits. First, it would make the judicial
system more efficient in its operations by diverting a great volume of disputes
from the courtroom to a more efficient resolution system. It would enable the
courts in West Virginia to allocate their resources more meaningfully and
concentrate on cases that truly necessitate judicial intervention. Second, it would
make dispute outcomes fairer in that surface owners and mineral rights holders
could negotiate and reach an agreement, rather than being stuck with a court-

131 See Bentley, supra note 122, at 383, 38788 (describing the Florida Land Use and
Environmental Dispute Resolution Act's purpose as providing informal, expedited mediation
resolution processes which have contributed to a trend of effective resolution of land-use
disputes nationally).

132" See OR. REV. STAT. § 90.767(1)(a)~(c) (2025) (requiring mediation in specified
landlord-tenant disputes).
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imposed solution that may only be satisfactory to one side. Third, it would foster
more cooperative long-term relationships between the parties. Considering the
long-term nature of many mineral development projects, encouraging a more
cooperative relationship between surface owners and mineral rights holders
through mediation could minimize future conflict.

IV. CONCLUSION

As a judicially created doctrine, reasonable necessity is a valuable tool in
adjudicating mineral disputes between surface owners and mineral rights
holders. While repeated application of the doctrine has allowed it to evolve
somewhat in response to challenges regarding its utility, persistent ambiguities
continue to yield inconsistent results, underscoring the need for reform. By
adopting a three-part test for determining reasonable necessity, codifying the
reasonable necessity doctrine, imposing mandatory mediation for split estate
disputes, or some combination of the three, West Virginia judges and lawmakers
can build a clearer framework for managing split estates. These measures will
ensure that West Virginia’s vast natural resources are extracted responsibly and
equitably, and that resolution of split estate disputes is predictable and
consistent. In striking such a balance, judges, legislators, surface owners, and
mineral rights holders may work together to preserve West Virginia’s acclaimed
characterization: “Almost Heaven.”



