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I. INTRODUCTION 

In our recent book Free to Judge, we found that campaign finance 

contributions bias state supreme court decision-making in favor of the justices’ 

contributors.1 In this symposium essay, we revisit the same questions using new, 

even more convincing methods that reinforce our conclusions from the book. 

Here, we use a longitudinal design and new data to compare a panel of elected 

justices’ votes before and then during their lame-duck terms. We find that 

justices become significantly less biased toward their contributors’ interests 

when they become lame ducks without the need to worry about reelection.2 This 

finding, using new methodology and data, further confirms that the biasing 

effect of campaign money is driven by reelection considerations and shrinks 

dramatically when reelection is no longer a consideration.3  

Along these lines, Nicholas Stephanopoulos argues in his book Aligning 

Election Law that “money and politics [along with] partisan gerrymandering 

matter more than any other electoral rules today” in misaligning government 

policymaking and public opinion.4 In Aligning Election Law, the focus of this 

symposium, Stephanopoulos proposes that the normative aim of election law 

should be aligning policymaking with public opinion.5 However, he explains 
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 1  See MICHAEL S. KANG & JOANNA M. SHEPHERD, FREE TO JUDGE: THE POWER OF 

CAMPAIGN MONEY IN JUDICIAL ELECTIONS 85 (2023). 

 2  See infra Part III. 

 3  See infra Part III. 

 4  Brett Milano, ‘Money and Politics, and Partisan Gerrymandering, Matter More 

than Any Other Electoral Rules Today’, HARV. L. TODAY (Feb. 7, 2025), 

https://hls.harvard.edu/today/money-and-politics-and-partisan-gerrymandering-matter-more-

than-any-other-electoral-rules-today/ [https://perma.cc/A7GM-W3SE]. 

 5  See NICHOLAS O. STEPHANOPOULOS, ALIGNING ELECTION LAW, at xiv (2024).  
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that American election law currently tends not to encourage alignment and even, 

in certain areas, is actively misaligning.6 Within this understanding, 

Stephanopoulos argues that campaign finance law drives government 

officeholders to pursue policy closer to their campaign donors’ preferences over 

the views of the electorate and even their own non-donor supporters.7  

For judicial campaign finance, our work has found exactly what 

Stephanopoulos suspects more generally about campaign finance law in 

American politics. Over the past two decades, our work has established how 

campaign contributions influence elected justices toward the interests of their 

donors. We found that campaign contributions from business contributors 

influenced elected justices to favor their interests in business cases they 

subsequently decided, controlling for other important factors.8 Contributions 

from groups within both broad left- and right-leaning political coalitions exerted 

a similar influence on elected justices toward their preferences in ideologically 

salient cases.9 Likewise, we discovered that contributions from political parties 

encouraged elected justices to lean toward their direction and shored up partisan 

loyalty in election dispute cases.10 We consistently established a predictive 

association between campaign contributions and subsequent judicial decision-

making in the direction of contributors’ interests across different categories of 

donors, types of cases, and data from many different years—both before and 

after important legal decisions such as Citizens United v. FEC11 and Republican 

Party of Minnesota v. White12 that affected the background of politics and law.13 

In our book, we specifically focus on the question of causality—why do 

campaign contributions affect justices’ decision-making? The relationship 

between campaign donations and judicial behavior can be explained through 

two main pathways. The first is a selection effect, where donors support 

candidates who already share their ideological views.14 These donors seek out 

and fund candidates who are aligned with their positions: pro-business donors 

support pro-business candidates and pro-regulation donors support pro-

regulation candidates.15 These well-funded candidates are then more likely to 

win elections and, once on the bench, vote in line with their own and their 

 

 6  Id. at 70–71. 

 7  Id. at 242–43. 

 8  See Michael S. Kang & Joanna M. Shepherd, The Partisan Price of Justice: An 

Empirical Analysis of Campaign Contributions and Judicial Decisions, 86 N.Y.U. L. REV. 

69, 99 (2011). 

 9  See Michael S. Kang & Joanna M. Shepherd, The Partisan Foundations of Judicial 

Campaign Finance, 86 S. CAL. L. REV. 1239, 1243 (2013). 

 10  See Michael S. Kang & Joanna M. Shepherd, The Long Shadow of Bush v. Gore: 

Judicial Partisanship in Election Cases, 68 STAN. L. REV. 1411, 1417–18 (2016). 

 11  Citizens United v. FEC, 558 U.S. 310 (2010). 

 12  Republican Party of Minn. v. White, 536 U.S. 765 (2002). 

 13  KANG & SHEPHERD, supra note 1, at 94–95. 

 14  Id. at 105. 

 15  Id. 
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donors’ beliefs.16 In this way, the observed correlation between campaign 

contributions and judicial decisions can be attributed to donors making strategic 

investments in ideologically compatible candidates.17 

The second pathway is more concerning: the potential for campaign 

donations to directly bias judicial decisions. Judges, aware of the political and 

financial expectations of their past and prospective donors, may feel pressure to 

rule in ways that secure future support and reelection funding.18 This dynamic 

creates a subtle but powerful incentive for judges to align their rulings with 

donor preferences, even when those views conflict with the law or their personal 

judgment.19 

In the book, we explain that this latter pathway, the biasing effect, plays a 

critical role in money’s influence on decision-making.20 We looked at justices 

in their lame-duck term who were like other elected judges in how they reached 

the bench, but after they hit mandatory retirement age, were prohibited from 

running for reelection.21 Thirty-two states have mandatory retirement laws that 

require judges to retire at age seventy or later.22 Studying how judges vote 

during their final term before mandatory retirement helps identify whether their 

decisions are driven by simple ideological sympathy for their donors’ interests 

or by the prospective need to secure future campaign funds. If lame-duck judges 

favor their contributors to the same degree as other judges, even when they no 

longer need donations for reelection, it suggests that reelection considerations 

play little role in judicial favoritism toward their donors. Alternatively, if 

favoritism toward contributors is weaker for lame ducks, it suggests that 

ideological sympathy is not the entire story. If favoritism is weaker for lame 

ducks, reelection incentives are likely biasing judges toward their donors’ 

interests when judges are eligible for reelection, and lame-duck judges likely 

exercise greater independence because they are no longer worried about 

reelection. 

Our analyses in the book use data across all fifty states over a three-year 

period to compare the voting of lame-duck justices to other elected justices who 

remained eligible for reelection.23 We find that lame ducks, no longer eligible 

for reelection, appeared far less influenced by campaign money in their 

decision-making, dropping the predictive effect of their campaign contribution 

by half to two-thirds.24 Reelection, we show, is critical to understanding how 

campaign money influences elected justices.25  

 

 16  Id. 

 17  Id. at 106. 

 18  Id. 

 19  KANG & SHEPHERD, supra note 1, at 106. 

 20  Id. at 113. 

 21  Id. at 115. 

 22  Id. 

 23  Id. at 116. 

 24  Id. at 123. 

 25  KANG & SHEPHERD, supra note 1, at 123. 
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Our book, however, compares different justices at different points in their 

careers to reach its conclusions. That is, we compare justices in their lame-duck 

term to other justices who were not in a lame-duck term.26 Of course, we 

exercise a comprehensive set of controls and robustness checks to make sure 

our findings do not result from some confounding factor, such as the older age 

of lame-duck justices.27 Nevertheless, we realized we could offer even more 

convincing evidence of money’s biasing effect on decision-making if we found 

that individual justices changed their voting tendencies, reflecting a weaker 

influence of money, once they enter their lame-duck term and no longer have 

reelection hanging over them. 

This essay describes exactly these findings. We now focus longitudinally 

on the relationship between campaign contributions received by justices and any 

change in their individual voting in cases affecting those donors’ interests both 

before and during their final lame-duck term. Across states with a mandatory 

retirement age, we identified thirty-one state supreme court justices elected in 

partisan or nonpartisan elections during the last two decades who hit mandatory 

retirement age while on the bench and decided a significant number of cases 

both before and during their lame-duck term.28 As we describe in the rest of this 

essay, we coded their votes in cases during their final two terms to determine 

whether the relationship between campaign money and their votes changed 

during their lame-duck term. 

We find that the removal of the possibility of reelection alters the voting 

behavior of sitting justices as they cross over from the penultimate term into 

their final term on the bench.29 This finding, along with our book, helps explain 

not only that campaign finance is misaligning, but also why it is misaligning. 

In Part II, we discuss Stephanopoulos’s book, Aligning Election Law, and 

its understanding of campaign finance law’s role in aligning, or misaligning, 

government policymaking. We explain how misalignment should be understood 

in the context of elected supreme court decision-making and then introduce our 

research on the subject. In Part III, we present our methodology for studying 

how the need to raise money for reelection biases sitting judges. We then explain 

our findings on elected state supreme court justices and what changes when they 

become lame ducks. 

II. ALIGNMENT AND JUDICIAL CAMPAIGN FINANCE 

Campaign finance influences judicial decision-making by elected state 

supreme court justices.30 We have spent the last decade documenting these 

 

 26  Id. at 117–18. 

 27  Id. at 124. 

 28  See infra Part III. 

 29  See infra Figure 2. 

 30  See KANG & SHEPHERD, supra note 1, at 95. 
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influences, culminating in our recent book Free to Judge.31 We show that 

campaign finance contributions influence elected supreme court justices to favor 

the interests of their contributors, controlling for other important 

considerations.32 Judges who receive contributions from business groups are 

more likely to decide in favor of business interests;33 those who receive 

contributions from ideological groups are more likely to decide cases in the 

groups’ favored direction;34 judges who receive money from political parties 

are more likely to decide cases more consistently with party loyalty.35 We find 

the same pattern over a long period of time using different sources of data and 

types of cases.36 Of course, campaign finance money is not determinative. Other 

considerations, such as judicial ideology, party affiliation, and the substantive 

legal merits are important as well.37 But we have established very clearly that 

campaign finance matters too.38 

Nicholas Stephanopoulos worries about campaign finance’s influence on 

government officials more generally, beyond the elected judiciary. In his book, 

Aligning Election Law, Stephanopoulos argues that election law, including 

campaign finance law, should aim to better align government policymaking with 

popular preferences.39 As a consequence, courts could “strike down misaligning 

policies and uphold aligning ones against attacks on other grounds” as well as 

offer a “useful lens through which scholars, journalists, activists, and concerned 

individuals can analyze electoral regulations.”40 In his view, election rules, such 

as those regulating redistricting, election administration, and campaign finance, 

should incentivize policymakers to pursue lawmaking in line with what the 

public wants.41 Stephanopoulos, though, explains that much of election law falls 

 

 31  Id. at 7. 

 32  Id. at 85. 

 33  See Kang & Shepherd, supra note 8, at 99; Kang & Shepherd, supra note 9, at 

1250. 

 34  See Kang & Shepherd, supra note 9, at 1243. 

 35  See generally Kang & Shepherd, supra note 8 (showing that Republican judges 

facing partisan reelection are more likely to favor business interests than Democratic judges); 

Kang & Shepherd, supra note 9 (finding that judges who receive campaign contributions 

from a left-leaning coalition are more likely to vote in a liberal direction, whereas judges 

who receive contributions from right-leaning coalition are more likely to vote in a 

conservative direction); Kang & Shepherd, supra note 10 (finding that Republican judges 

display greater party loyalty than Democratic candidates in candidate-litigated election 

disputes).  

 36  See KANG & SHEPHERD, supra note 1, at 116. 

 37  See, e.g., Michael S. Kang & Joanna M. Shepherd, Judging Law in Election Cases, 

70 VAND. L. REV. 1755, 1760 (2017). 

 38  See generally KANG & SHEPHERD, supra note 1 (finding that campaign 

contributions are associated with justices voting in favor of their contributors’ interests for 

both lame-duck justices and justices who are not in their lame-duck term). 

 39  STEPHANOPOULOS, supra note 5, at 48. 

 40  Id. at xv. 

 41  Id. at 120. 
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short of this aspiration, and in certain areas, it actively misaligns government 

lawmaking away from what the public wants.42  

Campaign finance law appears to be one area of election law that is 

particularly misaligning. For campaign finance, Stephanopoulos argues that 

conceptualizing alignment is different than for other areas of election law.43 

Campaign finance money pays for election advocacy that helps win elections 

by persuading voters to cast ballots in favor of a certain candidate or party.44 

Campaign finance money thereby moves voters toward those favored candidates 

and brings voters into a sort of alignment with those candidates, as expressed in 

election outcomes.45 But Stephanopoulos argues that, at least for campaign 

finance, alignment should not be conceptualized, as in other areas of election 

law, with respect to whether the electorate supports the partisan outcomes 

produced by elections.46 Instead, he claims that alignment in campaign finance 

should be assessed by whether there is representational alignment on specific 

issue positions.47 In other words, Stephanopoulos reasons that the deeper 

question “is whether politicians behave differently, in ways less consistent with 

voters’ preferences, because of the donations they receive or the funds that are 

spent on their behalf.”48 So framed, Stephanopoulos presents reams of empirical 

evidence that politicians do behave differently in response to campaign finance 

pressures, toward the interests of their campaign finance supporters, and not 

necessarily toward the preferences of the general public.49  

Our work is consistent with Stephanopoulos’s alignment perspective on 

campaign finance. Studies find that voters want elected judges foremost to 

administer justice impartially with integrity. For example, Americans report that 

they want their elected judges to “strictly follow the law” and “defend[] 

constitutional rights and freedoms,” rather than serving narrower ideological, 

partisan, or political interests.50 In other words, Americans say that they prefer 

elected judges to serve broader goals of impartial fairness and justice without 

regard to political loyalties. However, we find that elected judges do actually 

favor the interests of their campaign finance contributors in deciding cases.51 

Judges lean toward the interests of their past campaign finance contributors, 

controlling for other considerations, deciding cases in ways that pay back their 

 

 42  Id. at 70–71. 

 43  Id. at 225. 

 44  Id. at 232. 

 45  STEPHANOPOULOS, supra note 5, at 242.  

 46  Id. at 229. 

 47  Id. at 234. 

 48  Id. at 233. 

 49  Id. at 240–250. 

 50  JAMES L. GIBSON, ELECTING JUDGES: THE SURPRISING EFFECTS OF CAMPAIGNING 

ON JUDICIAL LEGITIMACY 93–96 (2012); Herbert M. Kritzer, What Do Americans Want in 

Their State Judges?, 105 JUDICATURE 49, 51 (2021) (reporting that Americans prize 

professional qualities such as deep legal knowledge and integrity over political qualities). 

 51  See KANG & SHEPHERD, supra note 1, at 104. 
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contributors and retain their support for the future.52 Elected supreme court 

justices, in other words, appear to align disproportionately with their campaign 

finance donors, despite the voters’ preferences that they administer the law 

impartially. 

Our book engages the second-order causal question of exactly why elected 

supreme court justices lean toward their contributors’ interests.53 We 

consistently find that campaign contributions are predictive of a judge’s 

decisions favorable to their contributors’ interests, but there are at least two 

different theories about why a judge’s decisions align with past campaign 

money.54 First, in what we previously called a selection account, campaign 

money may be predictive of later judicial decisions because contributors have 

correctly anticipated that a judge is favorably disposed to their interests in the 

first place and selected well whom to sponsor.55 Contributors give money to 

hospitable judicial candidates who then decide cases as the contributors hoped 

and expected the judge would. Conservative donors, for instance, give their 

money to conservative candidates who, once on the bench, might decide cases 

in conservative fashion. It would be the same for liberal donors and donors with 

more specific or nuanced preferences. Judges may or may not worry about their 

contributors’ reactions, but in this account, they share their contributors’ 

ideological preferences and decide cases with the sensibilities their donors hope 

they would. Their contributors, in other words, have picked the right horses. 

Second, campaign money may be predictive of later judicial decisions 

because elected judges realize that they must win reelection in the future to keep 

their jobs and understand the need to keep past contributors on their side.56 

Although elected judges have won election in the past, judges appear to worry 

that they cannot win re-election unless they maintain their past campaign 

finance support.57 Judges who have won election with their contributors’ 

financial support look toward their next election and realize their most likely 

sources of future support are again from those contributors. Without that 

financial support, judges may not be able to mount effective reelection 

campaigns, reach voters, and hold onto the popular approval that put them into 

office in the first place.58 Judges, therefore, want to ingratiate themselves with 

those contributors, or at least not alienate them, which influences judges to lean 

toward their contributors’ interests in the cases they decide.59 We call this a 

biasing account. Judges have a financial incentive—indeed, the incentive is 

 

 52  Id. 

 53  Id. at 105. 

 54  Id. 

 55  Id. 

 56  Id. at 105–06. 

 57  KANG & SHEPHERD, supra note 1, at 106.  

 58  Id. 

 59  Id. 
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baked into an election system—to favor their contributors’ interests if they want 

to win reelection.60  

These two different causal accounts are not mutually exclusive. Both can 

occur at the same time, even reinforce each other; judges may be positively 

disposed toward their contributors’ interests in the first instance (selection) but 

also be incentivized to favor those interests even more than they otherwise 

would because they need to keep their contributors on their side (biasing).61 

Indeed, in our earlier work, we assumed both accounts occurred and figured 

that, under either account, money achieved its ends without worrying about 

establishing how it did so.62 But we learned that there were greater normative 

concerns about biasing than selection.63 Under a selection account, for instance, 

judges are still deciding cases as they feel in good faith the law requires.64 By 

contrast, judges end up, consciously or subconsciously, deciding cases 

differently than they otherwise would as a result of the financial incentives that 

reelection imposes on them.65 What’s more, there was virtually no empirical 

work establishing that biasing, as opposed to selection, even occurs.66  

Empirically confirming the biasing account is difficult. Under either a 

selection or biasing account, the empirical relationship between campaign 

money and later judicial decisions is basically identical: the money lines up with 

later decisions, controlling for other factors, either way. To tease apart the two 

accounts, we would need to find a set of elected judges who were selected the 

same way as all other elected judges—they were recruited, raised money, 

campaigned, and won office—but were not eligible to run for reelection and 

therefore could not be biased by the need to keep contributors on their side in 

the future. This special set of judges may thus be affected by selection, but could 

not be affected by any biasing effect regarding reelection. By comparing this set 

of judges to all other elected judges, we could isolate the degree to which the 

biasing pressures of reelection contributed to money’s influence. 

We identified this special set of judges among state supreme court justices 

who were legally ineligible to run for reelection by mandatory retirement laws 

in about two-thirds of the states.67 Thirty-two states bar anyone past a certain 

age, usually around seventy-years-old, from running for election to another term 

as a state supreme court justice.68 When a state supreme court justice wins a 

 

 60  Stephanopoulos refers to these alternate causal accounts as “adaptation” and 

“selection” in his book. STEPHANOPOULOS, supra note 5, at 233. We have always called them 

biasing and selection effects. 

 61  KANG & SHEPHERD, supra note 1, at 108. 

 62  Kang & Shepherd, supra note 8, at 72. 

 63  See KANG & SHEPHERD, supra note 1, at 109. 

 64  Id. at 105. 

 65  Id. at 106. 

 66  Id. at 104. 

 67  Id. at 115–16 (thirty-two states have mandatory retirement laws compelling judges 

to retire sometime between ages seventy and ninety). 

 68  Id. 
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term just shy of that mandatory age, they know from the outset that they will hit 

that age during this final term and will not be eligible for reelection to a 

succeeding term. Reelection is simply off the table for these lame-duck justices 

as they start that final term. As a result, any effect of campaign money on them 

cannot be from the biasing effect of reelection needs and must be entirely from 

selection. In addition, by comparing our lame-duck justices to other elected 

justices who are eligible for reelection, we can get an empirical handle on how 

much biasing is responsible for the influence of money on the non-lame ducks. 

This methodological design was the basis for our book Free to Judge.69  

In our book, we find that once reelection is taken off the table for elected 

state supreme court justices, the predictive influence of campaign money drops 

off by roughly half to two-thirds.70 In other words, we confirm that justices are 

biased by reelection pressures to raise money, and when those pressures are 

gone, campaign donations are less predictive or judicial decisions. The 

predictive relationship between money and decisions does not disappear 

entirely, which is not surprising. Contributors are smart and give money to 

judicial candidates they think will be predisposed toward their interests, and 

lame-duck justices still decide cases as they think they should.71 Selection still 

applies. But the additional biasing influence that reelection imposes on justices 

disappears for the lame ducks, whose decisions are far less influenced by money 

as a result.72 As a consequence, we propose in the book that state supreme court 

justices be limited to a single long term, such that reelection pressures never 

affect them in office.73  

Our book helps us understand not only whether campaign finance is 

misaligning, but also why campaign finance is misaligning and how it affects 

government officials and changes government policymaking decisions. 

Reelection is a crucial link for how judicial campaign finance seems to influence 

elected judges. It would surprise us if it did not similarly influence elected 

officials in the other branches of government. 

Our work in this symposium essay goes one step further in backstopping 

our earlier work. In this essay, we look closely at how the decision-making of 

individual justices changes when they cross over from their penultimate term to 

their lame-duck term. In social scientific parlance, our book offers a cross-

sectional study that compares judges to get a handle on how differences among 

judges affect their decisions. Free to Judge compares lame-duck judges to all 

other elected judges to isolate the biasing influence of reelection pressures.74  

This essay instead presents a longitudinal approach. Here, we look at a 

specific panel of judges, in this case thirty-one state supreme court justices, 

 

 69  KANG & SHEPHERD, supra note 1, at 115–16. 

 70  Id. at 123. 

 71  Id. at 132. 

 72  See infra Part III.  

 73  KANG & SHEPHERD, supra note 1, at 151. 

 74  Id. at 117–18. 
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whose careers hit the applicable mandatory retirement age inside our period of 

study. We collected extensive data on these judges and explored how their 

decision-making changed, if at all, when they became lame ducks. As 

persuasive as we think our previous cross-sectional analysis was, we now look 

to see whether individual judges altered their behavior when they became lame 

ducks and no longer needed to worry about reelection by tracking them 

longitudinally over their careers. 

III. A LONGITUDINAL STUDY OF LAME-DUCK JUSTICES: DATA AND 

FINDINGS 

To explore whether the relationship between money and votes weakens 

when a judge can no longer run for reelection, we collected data on all state 

supreme court justices in states utilizing partisan or nonpartisan elections who 

retired from the bench between 2000 and 2023 because they hit the mandatory 

retirement age. Of the thirty-two states with mandatory retirement laws, only 

nine states require state supreme court justices to run for reelection in either 

partisan or nonpartisan elections.75 We excluded states that use gubernatorial or 

legislative appointments and states with retention elections, as the justices in 

those states rarely raise significant money for their retention campaigns.76  

The nine states with mandatory retirement laws that use partisan or 

nonpartisan retention elections are Alabama, Louisiana, Michigan, Minnesota, 

North Carolina, Ohio, Oregon, Texas, and Washington.77 Alabama, Louisiana, 

North Carolina, Ohio, and Texas use partisan elections, although Ohio used 

partisan primaries and nonpartisan general elections for state supreme court 

justices until 2022.78  

In these nine states, we identified thirty-one justices who hit mandatory 

retirement age while on the bench.79 There were no justices in the state of 

Oregon that retired for this reason between 2000 and 2023, so we were left with 

justices from eight states. Because all of the retiring Ohio justices had run for 

 

 75  Data collected from sites of individual state judicial systems and National Center 

for State Courts. See  WILLIAM E. RAFTERY, MANDATORY RETIREMENT AGES (2010), 

https://cdm16501.contentdm.oclc.org/digital/collection/judicial/id/308 [https://perma.cc/DM8W-

H5D8]; Judicial Election Methods by State, BALLOTPEDIA, 

https://ballotpedia.org/Judicial_election_methods_by_state [https://perma.cc/F94W-87UC].  

 76  See Billy Corriher, Merit Selection and Retention Elections Keep Judges out of 

Politics, CAP ACTION (Nov. 1, 2012) https://www.americanprogressaction.org/article/merit-

selection-and-retention-elections-keep-judges-out-of-politics/ [https://perma.cc/KZQ3-CW9X] 

(“Historically, retention elections saw very little campaigning and hardly any campaign 

contributions.”). 

 77  Judicial Election Methods by State, supra note 75.  

 78  See id.; Megan Henry & Susan Tebben, How Partisan Supreme Court Elections 

Are Shaping Ohio, OHIO  CAP.  J. (Oct. 7, 2024), 

https://ohiocapitaljournal.com/2024/10/07/how-partisan-supreme-court-elections-are-

impacting-ohio/ [https://perma.cc/ZYM8-SXX3]. 

 79  See infra Table 1 for descriptive statistics.  
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their last reelection when the state still used nonpartisan elections,80 our eight 

states were evenly divided between partisan and nonpartisan states. The retiring 

justices in our sample were also evenly divided among the eight states, with the 

exception of Texas, in which only one justice retired during his lame duck term. 

For each of our thirty-one retiring justices, we collected data on how they 

decided cases both during their lame-duck term and in their penultimate term 

when they still were eligible for reelection. The term length among our eight 

states varied from six to ten years, so the length of the two-term period varied 

from twelve to twenty years.81  

We collected data on the justices’ decisions in cases involving a business 

litigant, on the one hand, and a government entity or an individual litigant on 

the other hand.82 Our analysis focuses on the relationship between money and 

votes in these business cases for several reasons. First, there is ample data on 

business cases; business cases make up almost one-third of the cases before state 

supreme courts each year.83 Second, business groups have significant resources 

to contribute to state supreme court races; over the last two decades, business 

groups have been one of the largest contributors to judicial campaigns.84 Finally, 

business groups tend to have a more focused agenda and consistent preferences 

for judicial outcomes than many other interest groups.85 In addition to business 

groups, the other major contributors to judicial races tend to be lawyers and 

lobbyists.86 However, lawyers and lobbyists have a much broader range of 

interests and goals in their donations to judicial races because they serve a much 

broader range of clients.87 Thus, the magnitude of business cases, the dominance 

of contributions from business groups, and the clarity of business groups’ 

preferences make business cases an ideal way to study the relationship between 

money and judicial decisions. Despite this focus, our results have important 

implications for any campaign contributor with significant resources. 

We included only cases between a business and either an individual or 

government entity to try to isolate when the justice was casting a pro-business 

vote. We excluded all cases between two adverse business litigants. We 

 

 80  Justices 1803 to Present, SUP. CT. OHIO & OHIO JUD. SYS., 

https://www.supremecourt.ohio.gov/courts/judicial-system/supreme-court-of-ohio/justices-

1803-to-present/ [https://perma.cc/7HAV-XU3N]. 

 81  Length of Terms of State Supreme Court Justices, BALLOTPEDIA, 

https://ballotpedia.org/Length_of_terms_of_state_supreme_court_justices 

[https://perma.cc/76TH-XANG]. 

 82  Our team of research assistants used Lexis segment (field) searching to identify the 

cases. To identify business litigants, we used the search term “corporation or incorporated 

or company or limited or corp. or inc. or ltd. liability company or L.L.C. or LLC or limited 

partnership or ltd. partnership or L.P. or LP.” 

 83  See KANG & SHEPHERD, supra note 1, at 116. 

 84  See id. at 116–17. 

 85  See id. at 117. 

 86  See id. at 84. 

 87  See id. at 117. 
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included only cases with opinions or substantive decisions, thereby excluding 

cert. petitions, petitions for review, and any other orders or petitions. For each 

retiring justice, we compiled data from up to forty business cases from each year 

of the justices’ lame duck term and their penultimate term on the bench. 

Oftentimes, our justices heard fewer than forty cases that fit our parameters in a 

given year; in those situations we coded all of the available cases. In years in 

which more than forty cases fit our parameters, forty cases were selected at 

random. Our coding produced data on the justices’ decisions in almost 6,900 

business cases across thirty-one justices. 

For each case, we collected information identifying the case; the decision 

date; whether the business litigant was the appellant or appellee; whether the 

opposing litigant was an individual or government entity; whether the justice 

authored an opinion; whether the justice was in the majority, concurrence, or 

dissent; and whether the justices voted in favor of the business litigant. We 

coded a decision as in favor of the business litigant if the justice voted to make 

the business better off in any way, including overturning a lower court ruling in 

whole or in part; reducing a damage award the business would have to pay if it 

was the original defendant; or increasing the damage award the business would 

receive if it was the original plaintiff. In our data, the justice voted in favor of 

the business litigant in 51% of cases. 

We recognize that not every vote for a business litigant is necessarily a vote 

in favor of business interests. The outcomes of many cases are meaningless to 

businesses beyond the specific litigant and unrelated to the interests of business 

groups that contribute to judicial campaigns. These unimportant cases in our 

data introduce noise that makes it more difficult for our analysis to pick up a 

statistically significant relationship between campaign money and votes in the 

cases that do matter. Nevertheless, if our analysis finds a statistically significant 

relationship despite the noise, this suggests that the true relationship between 

money and votes in important cases may be even larger. 

We added detailed information about the justices and their campaign donors 

to the existing extensive data on the justices’ decisions. We obtained data on 

campaign contributions to all of the justices’ state supreme court races from the 

National Institute on Money in State Politics, a nonpartisan, nonprofit charitable 

organization that collects financial data related to state-level elections.88 The 

Institute receives its data from the disclosure agencies to whom candidates are 

required to file campaign finance reports, and then it classifies each donation by 

economic interest code using the federal government’s designation of industry 

groups as a model.89  

 

 88  See infra Table 2; Mission & History, FOLLOWTHEMONEY, 

https://www.followthemoney.org/about-us/mission-and-history [https://perma.cc/8J45-

U3U6]. 

 89  About Our Data, FOLLOWTHEMONEY, https://www.followthemoney.org/our-

data/about-our-data [https://perma.cc/8543-AUET]. 
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The primary explanatory variable in our analysis is the percentage of the 

total contributions to a justice’s campaign that came from business groups. We 

create a measure of business group contributions by aggregating the 

contributions from several different sectors that typically support pro-business, 

pro-tort-reform efforts: agriculture, communications, construction, defense, 

energy, finance, real estate and insurance, health care, transportation, and a 

general business category. We also collect data on the total contributions to each 

justice’s campaign. 

In addition, we searched biographical and career information on each justice 

to identify the justices’ gender, political party, dates of their lame-duck terms, 

and whether their last election was contested (i.e., the justice faced an 

opponent). We added state-level data on the term length served by state supreme 

court justices in each state and whether the justices are retained through partisan 

or nonpartisan elections. Table 1 below provides descriptive statistics for each 

of the variables we include in our analysis. 

Table 1. Descriptive Statistics 

Variable Mean Standard 

Deviation 

Minimum Maximum 

Pro-business Vote 0.51 0.50 0 1 

Percentage Business Contributions 30.7 23.0 0 85.1 

Total Contributions $478,887 $503,760 0 $1,798,531 

Business Appellant Indicator 0.55 0.50 0 1 

Individual Opposing Litigant Indicator 0.70 0.46 0 1 

Government Entity Opposing Litigant 

Indicator 

0.30 0.46 0 1 

Republican Judge Indicator 0.19 0.39 0 1 

Democratic Judge Indicator 0.20 0.40 0 1 

Female Judge Indicator 0.16 0.37 0 1 

Term Length 6.75 1.38 6 10 

Partisan Election Indicator 0.41 0.49 0 1 

Last Election Uncontested Indicator 0.24 0.43 0 1 

 

To estimate the relationship between contributions from business groups 

and votes in favor of business litigants, we use a series of logit regressions. The 

dependent variable in all estimates is whether the justice cast a pro-business 

vote, and the primary explanatory variable of interest is the percentage of 

campaign contributions in each justice’s most recent election that came from 

business sources. We also include the total campaign contributions in each 

justice’s most recent election to control for the overall level of contributions; we 

believe the effect of 30% of business contributions could be different if total 

fundraising is $1,000,000 than if total fundraising is $100,000. Other justice-

level control variables include indicators for the justice’s gender, political party, 

and whether the justice’s last election was uncontested. Case-level control 
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variables include whether the business litigant was the appellant and whether 

the opposing litigant was an individual or government entity. State-level control 

variables include the length of terms served by state supreme court justices and 

whether the justices are elected in partisan elections. We include state-fixed 

effects to pick up other systematic differences across states, such as underlying 

state law that favors or disfavors businesses. Year-fixed effects control for 

general trends over time. Finally, we cluster standard errors by justices to reflect 

the fact that observations may be independent across justices (clusters), but not 

necessarily within justices. 

First, we explore the baseline relationship between contributions from 

business groups and pro-business votes, regardless of the retiring status of each 

justice. Table 2 reports the full results, excluding the fixed effects, and Figure 1 

illustrates the empirical relationship between contributions and votes, holding 

all other control variables equal. The logit results are reported in log-odds, but 

translating into probabilities indicates that a one percentage point increase in 

business contributions is associated with a 0.58 percentage point increase in the 

probability that the justice votes for the business litigant. 

Table 2. Business Contributions and Pro-Business Votes 

 (1) 

 Vote for business 

  

% Business Contributions  0.0218*** 

 (0.00365) 

  

Total Contributions -0.000000143 

 (0.000000129) 

  

Republican -0.120 

 (0.313) 

  

Democrat 0.314 

 (0.374) 

  

Female -0.072 

 (0.108) 

  

Business Appellant 0.274** 

 (0.137) 

  

Individual Opposing Litigant  -0.678 

 (0.736) 

  

Government Opposing Litigant  0.981 

 (0.732) 
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Term Length 0.320*** 

 (0.086) 

  

Partisan Election -0.183 

 (0.361) 

  

Last Election Uncontested 0.317** 

 (0.124) 

  

Constant -1.906** 

 (0.889) 

Observations 5783 

Standard errors in parentheses 
* p < 0.10, ** p < 0.05, *** p < 0.01 

Figure 1. Business Contributions and Pro-Business Votes 

 
 

To test whether the relationship between campaign contributions and votes 

remains constant when the justices’ reelection pressures disappear, we re-

estimate our model with an interaction term between the percentage of business 

contributions and an indicator variable for whether a justice is in their lame-

duck term. The interaction term reveals how the relationship between business 

contributions and voting differs for justices during their lame-duck term versus 

their penultimate term. 
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Table 3 shows how the effect of business contributions on the probability 

of a pro-business vote differs between the justices’ non-lame-duck and lame-

duck terms. The results indicate that business contributions are significantly 

associated with pro-business votes for both the lame-duck and non-lame-duck 

term, but the effect is stronger when the justices are still electorally accountable. 

Table 3 reports the logit results in log-odds, but translating into probabilities 

indicates that a one percentage point increase in business contributions, say from 

ten percent to eleven percent, is associated with an average increase in the 

probability of a justice in their non-lame-duck term voting for the business 

litigant of 0.53 percentage points. For the lame-duck term, the same one 

percentage point increase is associated with a 0.45 percentage point increase in 

the probability of voting for the business litigant. A Wald test indicates that this 

difference between the marginal effects of lame-duck and non-lame-duck voting 

is statistically significant.90 Moreover, the difference becomes more meaningful 

as the percentage change in business contributions grows. At the justices’ 

average percentage of business contributions of 30.7%, a ten percentage point 

increase in business contributions, from 30.7% to 40.7%, is associated with a 

5.39% increase in the probability of a non-lame duck justice voting for the 

business litigant. For the justices in their lame duck term, this ten percentage 

point increase is associated with a 4.62% increase in the probability of voting 

for the business litigant. 

Table 3. Business Contributions and Pro-Business Votes, by Lame 

Duck Status 

 (1) 

 Vote for business 

  

% Business Contributions for 

Non-Lame-Duck Justices 
0.0228*** 

 (0.0040) 

  

% Business Contributions for 

Lame-Duck Justices 
0.0194*** 

 (0.0036) 

  

Total Contributions -0.000000118 

 (1.18e-07) 

  

Republican -0.081 

 (0.331) 

  

Democrat 0.388 

 (0.377) 

 

 90  KANG & SHEPHERD, supra note 1, at 123. 
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Female -0.093 

 (0.101) 

  

Business Appellant 0.273** 

 (0.137) 

  

Individual Opposing Litigant  -0.712 

 (0.719) 

  

Government Opposing Litigant  -1.014 

 (0.715) 

  

Term Length 0.310*** 

 (0.089) 

  

Partisan Election -0.204 

 (0.372) 

  

Last Election Uncontested 0.313*** 

 (0.122) 

  

Constant -1.798*** 

 (0.887) 

Observations 5783 

Standard errors in parentheses 
* p < 0.10, ** p < 0.05, *** p < 0.01 

 

Figure 2 illustrates the statistical relationship between campaign money and 

votes for the justices when they are in their lame duck term versus when they 

are not in their mandatory last term. As with Table 3, the figure shows a flatter 

slope (smaller coefficient) for the lame-duck justices, indicating that business 

contributions have less influence on voting when the justices no longer face 

reelection pressures. 
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Figure 2. Business Contributions and Pro-Business Votes, by Lame 

Duck Status 

 
 

The empirical results indicate that campaign contributions influence judicial 

behavior more when judges need to worry about reelection in the offing. Our 

results are robust to several other specifications such as excluding all control 

variables except the fixed effects, using a probit instead of a logit regression, 

and not clustering by judge. Additional regressions indicate that, for justices in 

their lame-duck term, the effect of money does not change as retirement 

approaches. That is, the relationship between money and votes remains weaker 

(compared to when the justices were not in their lame-duck term) throughout 

the lame-duck term. 

In short, our findings reinforce the empirical conclusions of our book Free 

to Judge. Reelection incentives and the need to raise campaign finance money 

in the future appear to bias sitting judges toward the preferences of their 

campaign contributors.91 Lame-duck justices who no longer are eligible for 

reelection exhibit a statistically significant reduction in money’s influence on 

their decision-making during their lame-duck term, relative to their earlier 

patterns.92 Campaign money had, very roughly speaking, a 15% weaker 

influence on lame-duck justices than it did earlier in their careers. We therefore 

demonstrate again, confirming this time with a longitudinal design, that 

 

 91  KANG & SHEPHERD, supra note 1, at 113–14.  

 92  Id. at 123. 



2025] FREE TO JUDGE REVISITED 1281 

campaign money influences sitting supreme court justices by biasing them 

toward their contributors when reelection is still on the table.93 When the 

possibility of reelection is removed, justices are less influenced toward their 

contributors’ interests, compared to their earlier behavior.94  

IV. CONCLUSION 

Nicholas Stephanopoulos’s book Aligning Election Law advances the case 

for representational alignment as the touchstone for election law, with campaign 

finance as a misaligning influence on government policymaking.95 In our work 

on judicial campaign finance, we agree and offer important evidence to 

substantiate such worries. We find that elected state supreme court justices are 

biased in their decision-making toward their campaign finance contributors 

because of concerns about retaining their support for reelection.96 As evidence 

for our conclusion, we found that the influence of campaign money dropped off 

dramatically for lame-duck justices no longer eligible for reelection.97  

Here in this symposium essay, we confirm our earlier empirical conclusions 

with a new longitudinal approach. We find not only that lame-duck justices 

exhibit less influence of campaign money in their decision-making than other 

justices, but also that the decision-making of individual justices shows a 

statistically significant drop in money’s predictive effect when they cross over 

into their lame-duck terms. This longitudinal study offers persuasive 

reinforcement of our earlier conclusions. 

 

 

 93  Id. at 123–24. 

 94  Id. 

 95  STEPHANOPOULOS, supra note 5, at 225. 

 96  KANG & SHEPHERD, supra note 1, at 113–14. 

 97  Id. at 123. 


