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The fundamental right of public access to court proceedings and 

records is a cornerstone of judicial accountability, integrity, and 

democratic governance in the United States. The ancient common law 

principle of public access was rooted in the belief that those who 

administer justice should always act under the sense of public 

responsibility. Yet, with the advent of electronic judicial records, courts 

have struggled to balance public access to court records with protecting 

the private information they contain. Unrestricted access to court 

records in the eviction system has resulted in unintended consequences 

that undermine the value of public access. Tenant screening companies 

motivated by a pecuniary interest have scraped and aggregated decades 

of eviction court data, including from subsequently sealed files, on 

millions of households, effectively commodifying eviction court records. 

The combination of landlords’ desire to identify “good” tenants, willing 

and able to pay rent on time and comply with lease terms, with the 

heightened demand for rental housing, especially affordable housing, 

has created a lucrative market for rental screening tools and motivation 

to take advantage of the right to access court records. Indeed, with over 

2,000 companies offering the tool, the tenant screening industry is 

growing—background check services for businesses and landlords 

were valued at $4.5 billion in revenue in 2024, up from $1 billion in 

2020. 

 

Landlords’ reliance on eviction court records to make decisions about 

rental applicants creates a permanent and public record—a “Scarlet 

E”—that can affect a tenant’s economic and housing security for years, 

as well as their long-term health and well-being. Unless it is sealed or 

expunged at the point of filing and before it can be mined for data, the 
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record is also always available to landlords and screening companies 

through independent court record searches. In this way, an eviction 

record, and the lasting harm it causes, permanently affixes to the tenant 

from the moment an eviction is filed in court. Few state and local laws 

or court policies restrict access to eviction court records and, where 

they do, restrictions are selective, often left to judicial discretion, and 

rarely occur before a final case disposition. Combined with the 

reduction of federal watchdog agencies, there is little guarantee that 

federal law designed to ensure accuracy in tenant screening reports will 

continue to be enforced. Therefore, the courts’ intervention is critical 

to preserving the intent of the public access principle and protecting 

tenants’ housing stability, health, and well-being. This Article 

recognizes unrestricted open access to eviction court records as a 

structural determinant of health that warrants application of the Health 

Justice Framework. The Article extensively documents the public health 

and social science evidence demonstrating that eviction court records 

are linked to negative health outcomes and disproportionately harm 

Black renters. It provides evidence-based examples of structural 

determinants in the eviction system—including court processes and 

landlord management and screening practices that use court records to 

advance pecuniary interests—that comprise the scaffolding of health 

inequity. It includes a compendium of current approaches at the federal, 

state, and local levels to control or regulate access to court records. 

Finally, the Article applies the Health Justice Framework to the 

“Scarlet E” and open access to eviction court records as a roadmap for 

achieving health and housing equity, while preserving the fundamental 

principle of open access to the courts. 
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I. INTRODUCTION 

In the vast majority of states and cities, the moment an eviction is filed, it 

creates a permanent public record—a “Scarlet E”—that can affect a tenant’s 

economic and housing security for years.1 Each year, landlords file 3.6 million 

evictions.2 Approximately 7.6 million people—40% of whom are children—

live in households that receive one or more eviction filings.3 Because landlords 

often name all occupants in eviction complaints, the filing of an eviction can 

even create an eviction court record for non-leaseholders, including children and 

young adults with no rental history.4 While some landlords only file with the 

goal of evicting the tenants and regaining access to the property, others use 

eviction court as a rent-collection strategy, with no intention of removing the 

tenant.5 Regardless of intent, the filing affixes the “Scarlet E” and its deleterious 

effects to the named defendants indefinitely.6  

Tenant screening companies commodify these eviction records by mining, 

aggregating, and shaping the data to advance a pecuniary interest. The four-

billion-dollar tenant screening industry has capitalized on landlords’ interest in 

identifying “good” tenants who will pay rent on time, as well as landlords whose 

profit model depends on identifying the “bad tenants” who have no choice but 

to accept substandard and precarious housing. 7  With practically unfettered 

access to court data and little regulation of the artificial intelligence technology 

often used to analyze it, tenant screening companies have developed screening 

techniques that are wrought with inaccuracies and replicate the bias and 

 

 1  See Lauren Kirchner, Data Brokers May Report COVID-19–Related Evictions for 

Years, MARKUP (Aug. 4, 2020), https://themarkup.org/locked-out/2020/08/04/covid-

evictions-renter-background-reports [https://perma.cc/GEK4-X6DH]; infra Part IV.B; 

Wonyoung So, Which Information Matters? Measuring Landlord Assessment of Tenant 

Screening Reports, 33 HOUS. POL’Y DEBATE 1484, 1487–88 (2023), 

https://www.tandfonline.com/doi/full/10.1080/10511482.2022.2113815?scroll=top&needA

ccess=true#abstract [https://doi.org/10.1080/10511482.2022.2113815]. 

 2  Ashley Gromis et al., Estimating Eviction Prevalence Across the United States, 119 

PNAS 1, 3 (2022), https://www.pnas.org/doi/full/10.1073/pnas.2116169119 

[https://doi.org/10.1073/pnas.2116169119]; Juan Pablo Garnham, Carl Gershenson & 

Matthew Desmond, New Data Release Shows that 3.6 Million Eviction Cases Were Filed in 

the United States in 2018, EVICTION LAB (July 11, 2022), https://evictionlab.org/new-

eviction-data-2022 [https://perma.cc/RF4C-63U8]. 

 3  Nick Graetz et al., A Comprehensive Demographic Profile of the US Evicted 

Population, 120 PNAS 1, 3 (2023), https://www.pnas.org/doi/10.1073/pnas.2305860120 

[https://doi.org/10.1073/pnas.2305860120]. 

 4  See infra Part IV. 

 5  Lillian Leung, Peter Hepburn & Matthew Desmond, Serial Eviction Filing: Civil 

Courts, Property Management, and the Threat of Displacement, 100 SOC. FORCES 316, 338 

(2021), https://academic.oup.com/sf/article/100/1/316/5903878 

[https://doi.org/10.1093/sf/soaa089]. 

 6  See infra Part IV. 

 7  See infra Part III. 

https://themarkup.org/locked-out/2020/08/04/covid-evictions-renter-background-reports
https://themarkup.org/locked-out/2020/08/04/covid-evictions-renter-background-reports
https://www.tandfonline.com/doi/full/10.1080/10511482.2022.2113815?scroll=top&needAccess=true#abstract
https://www.tandfonline.com/doi/full/10.1080/10511482.2022.2113815?scroll=top&needAccess=true#abstract
https://doi.org/10.1080/10511482.2022.2113815
https://doi.org/10.1073/pnas.2305860120
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discrimination in the housing market and eviction system.8 The result is the 

perpetuation of economic and housing insecurity and a negative impact on 

tenants’ health and well-being, including the denial of housing; damaged credit 

scores; reduction in employment opportunities; inability to purchase a home or 

car, or home and auto insurance; ineligibility for a mortgage; loss of financial 

aid for educational purposes; and higher rental security deposits or monthly 

rent. 9  Ultimately, open access to eviction court records vis-à-vis tenant 

screening practices pushes tenants with a past interaction with eviction court to 

substandard housing in higher-crime neighborhoods with under-resourced 

schools and few employment opportunities. 10  These outcomes 

disproportionately burden tenants of color, who experience the highest 

average rates of eviction filing (6.2%) and eviction judgment (3.4%), almost 

double the eviction filing (3.4%) and eviction judgment (2%) rates 

experienced by white renters. 11  The disparity is amplified among Black 

women with children.12 

Nine out of ten landlords, and the majority of large landlords, rely on third-

party tenant screening companies to compile tenant screening reports, which 

include eviction filings.13 Research has shown that these reports often include 

inaccurate data and may increase housing discrimination.14 Approximately 85% 

of landlords run an eviction report on applicants, and 90% of landlords run a 

credit and criminal background check. 15  Typically, screening reports that 

include an eviction record either completely bar the approval of a rental housing 

application—on its own or in combination with other negative screening 

results—or constitute the basis for charging the tenant a higher deposit. 16 

Landlords and screening companies (via automated systems) make these 

judgments even if the eviction case was dismissed and even if there is no way 

 

 8  See infra Parts IV–V. 

 9  See infra Part IV and note 142. 

 10  See infra Part IV. 

 11  Peter Hepburn, Renee Louis & Matthew Desmond, Racial and Gender Disparities 

Among Evicted Americans, 7 SOCIO. SCI. 649, 653 (2020), 

https://sociologicalscience.com/articles-v7-27-649/ [https://doi.org/10.15195/V7.A27].  

 12  Id. at 649. 

 13  See infra Part III. 

 14  See infra Part IV. 

 15  See infra Part IV. 

 16  See Fair Credit Reporting; Background Screening, 89 Fed. Reg. 4171, 4172–73 

(Jan. 23, 2024) (advisory opinion to 12 C.F.R. pt. 1022) (“Consumers’ rental housing 

applications may be denied, or they may end up paying more for such housing or be limited 

to locations or types of rental housing that they would not otherwise have selected, all of 

which is particularly challenging for consumers in a market characterized by high rents.”); 

Interpretive Rules, Policy Statements, and Advisory Opinions; Withdrawal, 90 Fed. Reg. 

20084, 20085–86 (applicable May 12, 2025) (withdrawing guidance documents to 12 C.F.R. 

Chap. X). 
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to verify that the identity of the applicant matches that of the defendant in the 

eviction record.17  

The fundamental right of access to court proceedings and records is rooted 

in the public’s interest to monitor and observe the judicial process and prevent 

abuse.18 However, courts can restrict access to court records when a compelling 

interest outweighs the public right, such as in family law cases where privacy is 

a priority.19 In the context of eviction cases, few courts allow parties to petition 

the court to seal the record,20 and where allowed, record sealing is limited to 

tenants who were not at fault, such as a tenant whose nonpayment was due to 

the COVID-19 pandemic-precipitated economic downturn, or a tenant who 

prevailed or whose case was dismissed.21 Thus, although most courts and states 

can shield or seal records when there is a compelling interest to do so, the 

blanket housing denials and associated deleterious effects that result from tenant 

screening companies’ use of records are rarely found to be “compelling.”22  

This Article describes how the unrestricted right of public access to the court 

record in the landlord-tenant context can facilitate housing instability and 

perpetuate poor health among race-class subjugated communities and, thereby, 

function as a structural determinant of health and housing inequity. Part II 

overviews the principle of the fundamental right of public access to the court 

and when and how it can be limited. Part III describes how the right of public 

access to the court has become a commodity that tenant screening companies 

exploit to advance pecuniary interests and the “Scarlet E” that results for tenants. 

Part IV examines the consequences of the “Scarlet E” and the eviction record 

for low-income and historically marginalized populations. Part V provides a 

compendium of current approaches to regulating the tenant screening industry 

and limiting access to court records. Finally, Part VI recommends the 

application of the Health Justice Framework to address commodification of 

eviction court records and prevent further harm to tenants. 

II. THE RIGHT OF PUBLIC ACCESS TO THE COURT 

The fundamental right of public access to court proceedings and records is 

a cornerstone of judicial accountability and integrity, and democratic 

 

 17  See infra Part IV. 

 18  See infra Part II. 

 19  See infra Part V.D. 

 20  See infra Part V.B. Twenty states and the District of Columbia have adopted 

eviction record-sealing laws, with eighteen of those laws active as of September 2025. See 

State and Local Innovation: State and Local Tenant Protections Database, NAT’L LOW 

INCOME HOUS. COAL., https://nlihc.org/tenant-protections [https://perma.cc/GBQ9-V9A5]. 

 21  See infra Part V. 

 22  See infra Part V. 
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governance in the United States.23 As the Supreme Court stated, “[t]he principle 

that justice cannot survive behind walls of silence has long been reflected in the 

‘Anglo-American distrust for secret trials.’”24 While the Supreme Court has yet 

to rule on a constitutional right to court records, it has repeatedly recognized this 

principle, from requiring public access to criminal trials to acknowledging a 

general right to inspect and copy public records and documents.25 Indeed, the 

Supreme Court has determined that the common law right to inspect and copy 

public records includes judicial records.26 The right of access to inspect and 

copy judicial records stems from ancient common law doctrine that protects the 

public’s interest in the function of the courts and the “desire to keep a watchful 

eye on the workings of public agencies.” 27  As Justice Holmes of the 

Massachusetts Supreme Court wrote in 1884, “it is of the highest moment that 

those who administer justice should always act under the sense of public 

responsibility, and that every citizen should be able to satisfy himself with his 

own eyes as to the mode in which a public duty is performed.”28  

 

 23  See generally National Open Court Data Standards: A Leadership Guide, NAT’L 

CTR. FOR STATE CTS. https://www.ncsc.org/resources-courts/national-open-court-data-

standards-leadership-guide [https://perma.cc/9277-FSEH] (defining standards for courts to 

collect and share information); Kat Albrecht & Kaitlyn Filip, Public Records Aren’t Public: 

Systemic Barriers to Measuring Court Functioning & Equity, 113 J. CRIM. L. & 

CRIMINOLOGY 1 (2023) (considering access to court records as an access to justice problem); 

Ronald D. May, Recent Development, Public Access to Civil Court Records: A Common 

Law Approach, 39 VAND. L. REV. 1465 (1986) (recognizing a general common law right of 

access to courtroom proceedings and court records). 

 24  Sheppard v. Maxwell, 384 U.S. 333, 349 (1966) (quoting In re Oliver, 333 

U.S. 257, 268 (1948)). 

 25  See, e.g., Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 556–57 (1980); 

Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 597 (1978); Globe Newspaper Co. v. 

Superior Ct., 457 U.S. 596, 601 (1982); but see Associated Press v. U.S. Dist. Ct., 705 F.2d 

1143, 1149 (9th Cir. 1983) (Poole, J., concurring) (considering limits on right of access to 

criminal trials). 

 26  Warner Commc’ns, 435 U.S. at 597. 

 27  Id. at 598; see also May, supra note 23, at 1467 n.11 (“As early as 1372 the English 

Parliament enacted laws governing the right of access to court records.” (citing 46 Edw. 3 

(1372), reprinted in 2 ENGLISH STATUTES AT LARGE 196–97 (1341-1411))). In Warner 

Communications, the Court relied on the common law presumption of public access to 

judicial records to hold that the media had a right to copy audiotapes that were included in 

evidence during a trial; overturning the United States District Court for the District of 

Columbia’s decision to refuse access due to the prejudicial impact the tapes might have had 

on the defendants’ ability to obtain a fair trial. Warner Commc’ns, 435 U.S. at 596; see also 

William Ollie Key, Jr., Note, The Common Law Right to Inspect and Copy Judicial Records: 

In Camera or on Camera, 16 GA. L. REV. 659, 660–66 (1982) (discussing the history of the 

English common law concerning judicial records). 

 28  Cowley v. Pulsifer, 137 Mass. 392, 394 (1884); see also Press-Enter. Co. v. 

Superior Ct., 464 U.S. 501, 509 (1984); Richmond Newspapers, Inc., 448 U.S. at 572 

(Although “people in an open society do not demand infallibility from their 

institutions, . . . it is difficult for them to accept what they are prohibited from observing.”). 

https://www.ncsc.org/resources-courts/national-open-court-data-standards-leadership-guide
https://www.ncsc.org/resources-courts/national-open-court-data-standards-leadership-guide
https://perma.cc/9277-FSEH
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The right of public access to records is enshrined in state law, with every 

state requiring that certain government records be open to the public.29 At least 

seven states have directly applied open access laws to the judiciary,30 while at 

least one exempts records of the court from its public record information law.31  

The right is not absolute, however, and requires balancing with privacy 

interests. 32  The Supreme Court has recognized that “[e]very court has 

supervisory power over its own records and files, and access has been denied 

where court files might have become a vehicle for improper purposes.”33 For 

example, courts have restricted access to records where it would support 

libelous statements, undermine business competition, or promote public 

scandal—such as in the details of a divorce.34 The courts have acknowledged 

the possible conflict between the common law right of public access and privacy 

and the need to weigh the risk of harm.35 Ultimately, as the Supreme Court has 

recognized, the “decision as to access is one best left to the sound discretion of 

the trial court, a discretion to be exercised in light of the relevant facts and 

circumstances of the particular case.”36  

When determining whether to restrict access to court records, in both First 

Amendment and common law cases, courts often consider “compelling” or 

“overriding” interests that outweigh the public’s interest in access to the 

record.37 For example, in Washington State, a court record may be sealed if a 

court “enters written findings that the specific sealing or redaction is justified 

by identified compelling privacy or safety concerns that outweigh the public 

 

 29  Public Records Law and State Legislatures, NAT’L CONFERENCE OF STATE 

LEGISLATURES (Apr. 16, 2025), https://www.ncsl.org/cls/public-records-law-and-state-

legislatures [https://perma.cc/AYA4-WP24]; see e.g., WASH. CONST. art. I, § 10 (“Justice in 

all cases shall be administered openly, and without unnecessary delay.”). 

 30  FLA. CONST. art. I, § 24; CAL. CONST. art. I, § 3; ILL. CONST. art. VIII, § 1(c) 

(limited to “[r]eports and records” of the expenditure of public funds); LA. CONST. art. XII, 

§ 3; MONT. CONST. art. II, § 9; N.H. CONST. pt. I, art. 8; N.D. CONST. art. XI, § 6. 

 31  MASS. GEN. LAWS ch. 66, § 18 (2023). 

 32  See generally DANIEL J. SOLOVE & PAUL M. SCHWARTZ, INFORMATION PRIVACY 

LAW 523–83 (Rachel E. Barkow et al. eds., 8th ed. 2023) (describing privacy considerations 

in the release of court records).  

 33  Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 598 (1978). 

 34  See id. (citing Park v. Detroit Free Press Co., 40 N.W. 731, 734–35 (Mich. 1888)); 

In re Caswell, 29 A. 259, 250 (R.I. 1893). 

 35  See, e.g., Westbrook v. Cnty. of L.A., 32 Cal. Rptr. 2d 382, 387 (Cal. Ct. App. 

1994) (“Where that right [of access to public court records] conflicts with the right of 

privacy, the justification supporting the requested disclosure must be balanced against the 

risk of harm posed by disclosure.”). 

 36  Warner Commc’ns, 435 U.S. at 599. 

 37  See e.g., In re Nat’l Broad. Co., Inc., 635 F.2d 945, 952 (2d Cir. 1980) (“[O]nly the 

most compelling circumstances should prevent contemporaneous public access to it.”); 

Pintos v. Pac. Creditors Ass’n, 605 F.3d 665, 677–78 (9th Cir. 2010) (“[A] ‘compelling 

reasons’ standard applies to most judicial records.”). 

https://www.ncsl.org/cls/public-records-law-and-state-legislatures
https://www.ncsl.org/cls/public-records-law-and-state-legislatures
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interest in access to the court record.”38 Similarly, in Pinal County, Arizona, 

court rules give the court discretion to order court files and records sealed or 

redacted, “provided the court makes written findings that sealing or redaction is 

justified by specific compelling interests that outweigh the public interest in 

access to the court record.”39 Before a record can be sealed in California, courts 

must reach “express factual findings” that establish  

(1) There exists an overriding interest that overcomes the right of public access 

to the record; (2) The overriding interest supports sealing the record; (3) A 

substantial probability exists that the overriding interest will be prejudiced if 

the record is not sealed; (4) The proposed sealing is narrowly tailored; and (5) 

No less restrictive means exist to achieve the overriding interest.40  

The rules do not provide examples of what might constitute a compelling or 

overriding interest.41 

Generally, with advances in court technology and the advent of electronic 

court records, courts have attempted to balance public access to court records 

and protecting the private information contained in them, such as Social 

Security numbers, dates of birth, and financial information that may aid in 

identity theft.42 For example, there is legal precedent for restricting sellers of 

court data in the criminal context. 43  Justice Brennan aptly recognized the 

challenges posed by technological innovation: “[t]he central storage and easy 

accessibility of computerized data vastly increase the potential for abuse of that 

information, and I am not prepared to say that future developments will not 

demonstrate the necessity of some curb on such technology.”44 Ultimately, as 

the Supreme Court has stated, government accountability is “not fostered by 

disclosure of information about private citizens that is accumulated in various 

governmental files but that reveals little or nothing about an agency’s own 

conduct.”45  

Nearly fifty years after the Court recognized the potential for abuse of open 

access to court data, the necessity to curb access to eviction court records is 

clear, as thousands of tenant screening companies motivated by a financial 

 

 38  Wash. R. Gen. Application 15(c)(2) (West, Westlaw through June 1, 2025.). The 

rule goes on to state “[a]greement of the parties alone does not constitute a sufficient basis 

for the sealing or redaction of court records.” Id. 

 39  Ariz. Pinal Super. Ct. R. 2.4 (West, Westlaw through May 15, 2025). 

 40  Cal. R. Ct. 2.550 (West, Westlaw through Dec. 1, 2025) (emphasis added).  

 41  See id. (providing no indication of what constitutes a compelling interest). 

 42  See Lynn E. Sudbeck, Placing Court Records Online: Balancing the Public and 

Private Interests, 27 JUST. SYS. J. 268, 269 (2006). 

 43  See Westbrook v. Cnty. of L.A., 32 Cal. Rptr. 2d 382, 383–84, 386–87 (Cal. Ct. 

App. 1994); Sudbeck, supra note 42, at 271–74. 

 44  Whalen v. Roe, 429 U.S. 589, 607 (1977) (Brennan, J., concurring). 

 45  U.S. Dep’t of Just. v. Reps. Comm. for Freedom of the Press, 489 U.S. 749, 773 

(1989). 
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interest have scraped decades of eviction court data on millions of people.46 

Broad publication of eviction case data for collection and aggregation by data 

brokers does not serve the purposes of judicial accountability that ordinarily 

compel open court records. Landlords may still argue that they would be harmed 

by lack of access to aggregated eviction records. Eviction court records are often 

ambiguous, however, and not necessarily indicative of whether a rental 

applicant will pay rent on time.47 In contrast, the risk of harm to the tenant is 

substantial and irrefutable. For a prospective tenant whose information is 

contained in the record, or whose name or date of birth is merely similar to 

someone else’s information in the record, the disclosure of eviction court data 

blocks housing options and results in severe, lasting, and negative effects to 

health and well-being.48 Nevertheless, as described herein and despite the lack 

of any nexus between tenant screening and judicial accountability, courts rarely 

view the risk of future housing precarity and poor health for the tenant as a 

compelling interest that warrants limiting open access to eviction court 

records.49  

III. THE TENANT SCREENING INDUSTRY 

Tenant screening companies have commodified the public’s open access to 

court records—not to examine court processes or outcomes, but instead to profit 

from selling information contained in the record to landlords who are desperate 

to predict whether a prospective applicant for rental housing is going to be a 

“good” or “bad” tenant.50 This use undermines the purpose of the right to access 

public records in that it neither furthers government accountability or integrity 

nor advances public trust in or monitoring of the judiciary.51  

Housing demand has consistently outpaced supply and created a 

competitive market for both property owners seeking a profitable enterprise and 

 

 46  See infra Part III. 

 47  See Jaboa Lake & Leni Tupper, Eviction Record Expungement Can Remove 

Barriers to Stable Housing, CTR. FOR AM. PROGRESS (Sep. 30, 2021), 

https://www.americanprogress.org/article/eviction-record-expungement-can-remove-barriers-

stable-housing/ [https://perma.cc/D3HQ-EM6V]; Rudy Kleysteuber, Tenant Screening 

Thirty Years Later: A Statutory Proposal to Protect Public Records, 116 YALE L.J. 1344, 

1360 (2007); So, supra note 1, at 1488. 

 48  See infra Part IV. 

 49  E.g., Hundtofte v. Encarnación, 330 P.3d 168, 174 (Wash. 2014) (“Pure 

speculation about the future inability to obtain housing in a desired location is not a 

serious and imminent threat to a compelling interest.”).  

 50  See Nat’l Consumer L. Ctr., Comment Letter on Request for Information on Tenant 

Screening 82–83 (May 30, 2023), https://www.regulations.gov/comment/FTC-2023-0024-

0538 [https://perma.cc/9D63-MEX3]; CONSUMER FIN. PROT. BUREAU, TENANT 

BACKGROUND CHECKS MARKET 2 (2022) 

https://files.consumerfinance.gov/f/documents/cfpb_tenant-background-checks-

market_report_2022-11.pdf [https://perma.cc/9KSK-RFET]. 

 51  See supra Part II. 
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tenant screening companies that market risk reduction.52 According to the U.S. 

Department of the Treasury, between 2000 and 2020, housing demand grew by 

26%.53 Meanwhile, the housing stock, or housing supply, increased by only 

19%.54 Approximately 5.5% of professionally managed apartments were vacant 

in 2023.55 Yet, there is a dearth of affordable housing across income levels.56 In 

fact, according to the Joint Center for Housing Studies of Harvard University’s 

most recent data, the number of rental units available for less than $1,000 

decreased by 30% between 2013 and 2023, and the cost burden among renters 

reached an all-time high in 2023: 50% of all renters spent more than 30% of 

their income on rent and utilities.57 This cost-burden rate is higher among low-

income renters earning under $30,000 annually—83% of low-income renters 

paid over 30% of their income toward rent, and 67% were severely burdened, 

paying over 50%.58 

The high cost-burden rate is partly explained by a national deficit of 7.1 

million affordable housing units for extremely low-income renters.59  While 

federally assisted housing programs help to close the housing affordability gap, 

only one out of every four eligible renters receive assistance,60  with Black 

households disproportionately represented on waitlists. 61  With over a third 

 

 52  Laura Feiveson, Arik Levinson & Sydney Schreiner Wertz, Rent, House Prices, 

and Demographics, U.S. DEP’T TREASURY (June 24, 2024), 

https://home.treasury.gov/news/featured-stories/rent-house-prices-and-demographics 

[https://perma.cc/83FL-Y6PB]. 

 53  Id. In 2024 alone, renter households increased by 848,000. JOINT CTR. FOR HOUS. 

STUDS. HARV. UNIV., THE STATE OF THE NATION’S HOUSING 2025, at 4 (2025), 

https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard_JCHS_The_State_of

_the_Nations_Housing_2025.pdf [https://perma.cc/2C8D-UQ7R].  

 54  Feiveson, Levinson & Schreiner Wertz, supra note 52. 

 55  Peter Lawrence, 2024 Harvard JCHS Rental Housing Report Shows All-Time High 

in Cost Burdens Among Renters in 2022, NOVOGRADAC: NEWS & ANALYSIS (Feb. 5, 2024), 

https://www.novoco.com/notes-from-novogradac/2024-harvard-jchs-rental-housing-report-

shows-all-time-high-in-cost-burdens-among-renters-in-2022 [https://perma.cc/N5EN-9LZC]. 

 56  Id. 

 57  THE STATE OF THE NATION’S HOUSING 2025, supra note 53, at 5, 6. 

 58  Id. at 5, 31. 

 59  NAT’L LOW INCOME HOUS. COAL., THE GAP: A SHORTAGE OF AFFORDABLE HOMES  

7 (2025), https://nlihc.org/gap [https://perma.cc/HWK7-CM5X]. 

 60  JOINT CTR. FOR HOUS. STUDS., HARV. UNIV., THE STATE OF THE NATION’S HOUSING 

2023, at 40 (2023), 

https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard_JCHS_The_State_of_th

e_Nations_Housing_2023.pdf [https://perma.cc/84GE-48DH] (“With just one of every four 

income-eligible households receiving rental assistance, there are also not enough subsidies 

to bridge the gap between rents and what these households can afford.”). 

 61  Sonya Acosta & Brianna Guerrero, Long Waitlists for Housing Vouchers Show 

Pressing Unmet Need for Assistance, CTR. ON BUDGET & POL’Y PRIORITIES (Oct. 6, 2021), 

https://www.cbpp.org/research/housing/long-waitlists-for-housing-vouchers-show-pressing-

unmet-need-for-assistance [https://perma.cc/RZ7Q-ASAZ]; see also THE STATE OF THE 

NATION’S HOUSING 2023, supra note 60, at 1.   
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(39%, 17.7 million) of all renters qualifying as low-income as of 2023,62 

landlord approaches to tenant selection processes dictate who has access to 

housing, especially among low-income renters who lack access to federal 

housing assistance.63  

Researchers Drs. Eva Rosen and Philip Garboden have documented how 

private landlords play a key role in regulating the housing market, particularly 

for the poor, and try to identify and even create “a tenant class that conforms to 

mainstream notions of responsibility and self-reliance.”64 Shaped by cultural 

and moral evaluations of citizenship and responsibility, landlords adopt a 

paternalistic management approach and seek to identify the “good” tenant.65 

Synthesizing interviews of over 120 landlords, Rosen and Garboden found that 

landlords perceive the “good” tenant to possess the following qualities: “1) 

paying the rent; 2) communicating with the landlord; and 3) contributing to 

routine maintenance of the property.”66  Under this model, the typical poor 

tenant who misses a rent payment is viewed as “lazy and taking advantage” or 

“lack[ing] financial responsibility,” as opposed to families facing structural 

barriers that have long put them at a disadvantage in their housing search, 

including the uncertainty of the low-wage job market, the slashing and 

regulation of social support programs, and unrelenting housing instability.67 

Landlords also draw upon racial and poverty stereotypes to understand and 

predict tenant behavior. 68  Respondents in the Rosen and Garboden study 

“painted images of ‘neighborhoods with people lined up at 8 o’clock in the 

morning at the corner place to get their bottle of liquor’ and families that ‘live a 

transient life’ with ‘no roots’ and who have ‘a whole different mindset.’”69 As 

Rosen and Garboden concluded, “[t]hese tenants, landlords believe, require a 

special level of scrutiny.”70  

Landlords rely on tools such as residential history, criminal history, and 

credit checks, which they claim can forecast prospective tenant behavior, 

despite no evidence of their predictive utility. 71  The combination of the 

landlord’s desire to identify a “good” tenant, who will pay rent on time and 

 

 62  NAT’L LOW INCOME HOUS. COAL., supra note 59, at 11 (2025). Low-income is 

defined as earning household incomes at or below half of the area median income annually. 

Id. 

 63  JOINT CTR. FOR HOUS. STUDS. HARV. UNIV., THE STATE OF THE NATION’S HOUSING 

2024, at 7, 39 https://www.jchs.harvard.edu/americas-rental-housing-2024 

[https://perma.cc/H8ZV-7V9B]; CONSUMER FIN. PROT. BUREAU, supra note 50, at 7. 

 64  Eva Rosen & Philip ME Garboden, Landlord Paternalism: Housing the Poor with 

a Velvet Glove, 69 SOC. PROBS. 470, 470 (2022). 

 65  Id. at 476. 

 66  Id. at 474, 476. 

 67  Id. at 474, 477. 

 68  Id. at 477. 

 69  Id. 

 70  Rosen & Garboden, supra note 64, at 477. 

 71  CONSUMER FIN. PROT. BUREAU, supra note 50, at 2. 
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comply with lease terms, with the heightened demand for rental housing, 

especially for affordable housing, has created a lucrative market for rental 

screening companies and tools. The majority of large landlords and 90% of all 

landlords rely on third-party tenant screening companies to create reports that 

include credit information, rental history, criminal background check, 

employment history, identity verification, and references. 72  The industry 

frequently markets services as a way to “significantly reduce the risk of renting 

to a bad tenant, who can leave you footing the bill for unpaid rent, rental 

property damage by tenant’s pets, and legal fees.”73 With over 2,000 companies 

offering the tool, the tenant screening industry is growing and, according to a 

September 2025 IBISWorld Market Research Report, background check 

services that are used by businesses and landlords are valued at $5.1 billion in 

revenue, up from $1 billion in 2020.74  

Most tenant screening companies offer products that judge or score the 

applicant and provide a recommendation to the landlord about whether to accept 

them, rather than provide public record information that allows landlords to 

make an independent determination.75 Many of these companies create a “tenant 

score” or make a leasing recommendation based on algorithms that rate an 

applicant’s potential as a tenant. 76  Algorithms do not consider mitigating 

circumstances77 or account for false positives and do not include information 

explaining why the applicant was rejected. 78  The Consumer Financial 

Protection Bureau (CFPB) examined these tools in 2022, finding that “[t]enant 

screening companies may cater to landlords’ assumed loss aversion by over-

 

 72  TransUnion Independent Landlord Survey Insights, TRANSUNION (Aug. 7, 2017), 

https://www.mysmartmove.com/SmartMove/blog/landlord-rental-market-survey-insights-

infographic.page [https://perma.cc/282B-EYGP]. 

 73  Saad Dar, 15 Best Tenant Screening Services for Landlords, BASELANE (May 26, 

2025), https://www.baselane.com/resources/tenant-screening-services/ 

[https://perma.cc/MLQ6-B2UJ]. 

 74  Connor Zaminski, Background Check Services in the US - Market Research Report 

(2015-2030), IBISWORLD (Sep. 2025), https://www.ibisworld.com/united-

states/industry/background-check-services/6058/; Lauren Kirchner & Matthew Goldstein, 

How Automated Background Checks Freeze Out Renters, N.Y. TIMES (May 28, 2020), 

https://www.nytimes.com/2020/05/28/business/renters-background-checks.html. 

 75  CONSUMER FIN. PROT. BUREAU, supra note 50, at 40. 

 76  See, e.g., What Is a TransUnion SmartMove Resident Score?, RENTSPREE (Mar. 

12, 2024), https://www.rentspree.com/blog/what-is-a-resident-score [https://perma.cc/7YZP-

Y7QE]; Dar, supra note 73. 

 77  See Valerie Schneider, Locked out by Big Data: How Big Data, Algorithms and 

Machine Learning May Undermine Housing Justice, 52 COLUM. HUM. RTS. L. REV. 251, 

267–68, 270–71 (2020). 

 78  See ARIEL NELSON, NAT’L CONSUMER L. CTR., BROKEN RECORDS REDUX: HOW 

ERRORS BY CRIMINAL BACKGROUND CHECK COMPANIES CONTINUE TO HARM CONSUMERS 

SEEKING JOBS AND HOUSING 16–17 (2019), https://www.nclc.org/images/pdf/criminal-

justice/report-broken-records-redux.pdf [https://perma.cc/NY2S-BJNH]; So, supra note 1, 

at 1486. 
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including less verified negative information on a report even if that information 

might be inaccurate. As a result, there may be a high potential that tenant 

screening reports overstate the risk of renting to any given applicant.” 79 

Nevertheless, landlords then rely on the systematized screening software 

algorithms 80  to determine whether to rent to an applicant. 81  Landlord 

acceptance of these faulty practices and frequently inaccurate reports undergird 

the harms of unrestricted open access to eviction records. 

IV. THE HARMS OF OPEN ACCESS TO EVICTION RECORDS 

A. Inaccurate and Erroneous Tenant Screening Reports 

Automated tenant screening frequently captures incorrect or unqualified 

information, including information based on mistaken identity.82  Typically, 

rental market screening companies only require a partial match of the letters in 

a tenant’s name or incomplete dates of birth to include negative information in 

the screening report and do not take steps to verify that the history belongs to 

the screened applicant.83 Thus, by not taking measures to validate the data, such 

as checking information against the applicant’s full date of birth, Social Security 

Number, or other identifying information, the screening may include an eviction 

or criminal record that does not belong to the applicant. This practice is 

particularly harmful to people with common surnames, especially renters of 

color, who are more likely to have similar surnames, according to the U.S. 

Census. 84  Since some companies provide a risk score or a lease 

recommendation without including the underlying records in the report prepared 

for the landlord, it can be impossible for landlords and prospective tenants to 

verify the accuracy of the report.85  

 

 79  CONSUMER FIN. PROT. BUREAU, supra note 50, at 22 (footnote omitted). 

 80  Such as CoreLogic, LeaseRunner, RealPage and ONLINE Rental Exchange. Eva 

Rosen, Philip ME Garboden & Jennifer E. Cossyleon, Racial Discrimination in Housing: 

How Landlords Use Algorithms and Home Visits to Screen Tenants, 86 AM. SOCIO. REV. 

787, 801 (2021); So, supra note 1, at 1486–88. 

 81  Rosen, Garboden & Cossyleon, supra note 80, at 801. That reliance is 

multifaceted—as one study found, relying on a screening company’s evaluation allows 

property owners “to make systematic decisions that protect them from fair housing lawsuits.” 

Id.; see So, supra note 1, at 1499. 

 82  Kirchner & Goldstein, supra note 74. 

 83  Id. 

 84  See America Counts Staff, Hispanic Surnames Rise in Popularity, U.S. CENSUS 

BUREAU (Aug. 9, 2017), https://www.census.gov/library/stories/2017/08/what-is-in-a-

name.html [https://perma.cc/S9L6-7AEE]. 

 85  See TEX PASLEY, HENRY OOSTROM-SHAH & ERIC SIROTA, SHRIVER CTR. ON 

POVERTY L., SCREENED OUT: HOW TENANT SCREENING REPORTS UNDERMINE FAIR HOUSING 

LAWS AND DEPRIVE TENANTS OF EQUAL ACCESS TO HOUSING IN ILLINOIS 4, 9–10 (2021), 

https://www.povertylaw.org/wp-content/uploads/2021/01/tenant-screening-final-report.pdf 

[https://perma.cc/2G7H-AEQX]; Kirchner & Goldstein, supra note 74. 
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While the Federal Trade Commission (FTC) and the CFPB require credit 

bureaus to validate records to ensure they belong to a particular person, the 

tenant screening industry is largely unregulated and unrestricted.86 One of the 

only pieces of relevant federal legislation is the Fair Credit Reporting Act 

(FCRA), which requires landlords to inform rental applicants when their 

rejection stems from a screening report, and screening companies to respond to 

a would-be tenant’s request for corrections within thirty days.87  

Over the last decade, tenants have filed hundreds of lawsuits after being 

wrongfully denied housing due to an inaccurate tenant screening report, for 

which tenants are typically required to pay out of pocket.88 As the New York 

Times reported, RealPage misidentified Davone Jackson and his nine-year-old 

daughter as heroin traffickers; Glenn Patrick Thompson Sr. and Glenn Patrick 

Thompson Jr. were left homeless after an unrelated Patricia Thompson’s 

eviction was included in their screening report; and Samantha Johnson was 

rejected from numerous rental properties after her report included the criminal 

records of five other women, in states she had never lived.89 The New York 

Times concluded that these lawsuits show “how hasty, sloppy matches can lead 

to reports that wrongly label people deadbeats, criminals or sex offenders.”90  

A lawsuit was recently filed by two consumer advocacy groups alleging that 

RentGrow, which has had a contract with the District of Columbia Housing 

Authority (DCHA) since 2018, has been improperly screening residents, leading 

to the rejection of otherwise eligible applicants.91 The lawsuit alleges that in 

conducting screening reports, RentGrow “conflat[ed] data from multiple 

unrelated people within one consumer profile; duplicate[d] data entries; and 

[used] out-of-date credit, housing, and/or other data.”92 The lawsuit also notes 

RentGrow purportedly relied on records that “while accurate, are more than 

seven years old and should have been removed from such reports under the Fair 

 

 86  See generally CONSUMER FIN. PROT. BUREAU, supra note 50 (describing the lack 

of manual verification); What Tenant Background Screening Companies Need to Know 

About the Fair Credit Reporting Act, FED. TRADE COMM’N (Oct. 2016) 

https://www.ftc.gov/business-guidance/resources/what-tenant-background-screening-

companies-need-know-about-fair-credit-reporting-act [https://perma.cc/S3XL-LL22] 

[hereinafter What Tenant Background Screening Companies Need to Know] (describing 

relatively lax requirements for credit bureaus).  

 87  See 15 U.S.C. §§ 1681(i), 1681(m). 

 88  Kirchner & Goldstein, supra note 74. 68% of renters pay application fees when 

applying for rental housing, which are used to cover the cost of the screening report, among 

other expenses. CONSUMER FIN. PROT. BUREAU, supra note 50, at 2.  

 89  Kirchner & Goldstein, supra note 74. 

 90  Id. 

 91  Complaint at 1–2, Nat’l Ass’n of Consumer Advocs. v. RentGrow, Inc., No. 2024-

CAB-006253 (D.C. Super. Ct. Oct. 1, 2024); see also Aaron Wiener, D.C. Contractor Sued 

for Alleged Improper Screening of Hopeful Tenants, WASH. POST (Oct. 3, 2024), 

https://www.washingtonpost.com/dc-md-va/2024/10/03/dc-housing-lawsuit-rentgrow/. 

 92  Complaint, supra note 91, at 7 (footnote omitted). 
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Credit Reporting Act . . . .”93 Inaccurate screening reports resulted in the denial 

of federally assisted affordable housing for eligible low-income tenants.94  

There is often no way to verify that the identity of the applicant subjected 

to the screening matches the defendant in the eviction record due to the 

inaccuracy of the underlying court record itself.95 In a study co-authored by Dr. 

Matthew Desmond, founder of the Eviction Lab at Princeton University, 

researchers confirmed that court records are frequently inaccurate and include 

misinformation likely due to clerical errors, file management, among other 

issues.96 According to the study, “22% of eviction records contain ambiguous 

information on how the case was resolved or falsely represent a tenant’s eviction 

history.”97 Thus, the eviction record data—and the tenant risk scores based upon 

that data—included in tenant screening reports are often inconclusive or 

erroneous. 98  According to the FTC and CFPB, “[i]naccurate and outdated 

information in Tenant Screening Reports can significantly interfere with 

consumers’ ability to find housing and cause them harm, including, but not 

limited to, prolonged housing searches, additional application fees, time and 

money spent correcting errors, higher rental payments, temporary housing costs, 

and denial of housing.”99 

B. Increased Housing Discrimination  

Tenant screening companies often promote the tool as a way to eliminate 

bias and ensure Fair Housing compliance, since AI and not the landlord is 

 

 93  Id. at 2. The lawsuit is currently before the Superior Court of the District of 

Columbia after remand from U.S. District Court for the District of Columbia. See Nat’l Ass’n 

of Consumer Advocs v. RentGrow, Inc., No. 24-3218, 2025 WL 1429172, at *1 (D.D.C. 

May 16, 2025). 

 94  Complaint, supra note 91, at 12, 15. 

 95  See NELSON, supra note 78, at 3, 10; see, e.g., Sarah Esther Lageson & Robert 

Stewart, Faulty Background Checks Are Violating Privacy and Ruining Lives, THE HILL 

(Sep. 28, 2023), https://thehill.com/opinion/technology/4227081-faulty-background-

checks-are-violating-privacy-and-ruining-lives/ [https://perma.cc/55TE-GUVC] (describing 

study that concluded that 74% of total criminal charges reported on 101 participants’ reports 

did not have matches in official state reports and that a background report erroneously 

attributed fifty charges to a participant who in fact had only two drug convictions). 

 96  Adam Porton, Ashley Gromis & Mathew Desmond, Inaccuracies in Eviction 

Records: Implications for Renters and Researchers, 31 HOUS. POL’Y DEBATE 377, 378–79, 

381 (2021), https://www.tandfonline.com/doi/full/10.1080/10511482.2020.1748084 

[https://doi.org/10.1080/10511482.2020.1748084] (reviewing over 3.6 million administrative 

court records from twelve states). 

 97  Id. at 378. 

 98  Id. 

 99  Complaint at 2, Fed. Trade Comm’n v. TransUnion Rental Screening Sols., Inc, 

No. 1:23-cv-2659 (D. Colo. Oct. 12, 2023), 

https://www.ftc.gov/system/files/ftc_gov/pdf/TransUnion-Complaint-Filed.pdf 

[https://perma.cc/KYK9-APLV]. 
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evaluating the tenant.100  For example, according to Consumer Reports, the 

tenant screening company On-Site markets its product as a tool to “mitigate Fair 

Housing risk by automating the decision process.”101 But research has shown 

that automated screening practices may instead increase housing discrimination 

because they rely on historical data that reflects structural and systemic racism 

in society.102 Thus, “any given algorithmic ‘rule’ is likely to produce racist 

results . . . including when those patterns reflect past discrimination.”103 When 

algorithms are applied to rental applications, “they rely on criteria—such as 

income, eviction history, criminal history, and credit score—that are correlated 

with structural racism and racial marginalization.”104  

For example, it is common practice among screening companies to program 

algorithms to flag arrests that did not result in conviction.105 Black and Latino 

applicants are disproportionately screened out because of established trends in 

racial profiling and arrests that “merely show that a police officer suspects 

criminal activity, and [are] not actual proof of misconduct . . . .”106 In the United 

States in 2020, the arrest rate for Black people was twice that of White people 

(4,223 versus 2,092 per 100,000 people).107 Black people are 3.6 times more 

likely to be arrested for possessing marijuana than White people, despite 

equivalent usage rates. 108  Thus, an arrest on a screening report may only 

 

 100  See Prequalification Solutions: Detect and Prevent Application Fraud Earlier, 

REALPAGE, https://www.realpage.com/apartment-marketing/prequalification/ 

[https://perma.cc/G8DY-V3XZ] (advertising that property owners can “[l]everage advanced 

machine learning models and artificial intelligence to identify and prohibit fraud based on 

risk signals and contextual analysis from multiple data sources.”); Catch the Red Flags 

Before They Catch You, LEASEY.AI, https://www.leasey.ai/tenant-

screening/#:~:text=Catch%20the%20Red%20Flags%20Before,What's%20included 

[https://perma.cc/A4Y7-NFFK]. 

 101  Kaveh Waddell, How Tenant Screening Reports Make It Hard for People to 

Bounce Back from Tough Times, CONSUMER REPS. (Mar. 11, 2021), 

https://www.consumerreports.org/electronics/algorithmic-bias/tenant-screening-reports-

make-it-hard-to-bounce-back-from-tough-times-a2331058426/ [https://perma.cc/67GR-

GW8Y] (quoting On-Site). 

 102  Rosen, Garboden & Cossyleon, supra note 80, at 794, 801 (reliance on the 

screening company’s evaluation allows property owners “to make systematic decisions that 

protect them from fair housing lawsuits”). 

 103  Schneider, supra note 77, at 275. 

 104  Emily A. Benfer, Housing Is Health: Prioritizing Health Justice and Equity in the 

U.S. Eviction System, 22 YALE J. HEALTH POL’Y L. & ETHICS 49, 99 (2024).  

 105  PASLEY, OOSTROM-SHAH & SIROTA, supra note 85, at 9. 

 106  Id. at 16. 

 107  Arrests by Offense, Age, and Race, U.S. DEP’T JUST.: OFF. JUV. JUST. & DELINQ. 

PREVENTION, https://ojjdp.ojp.gov/statistical-briefing-book/crime/faqs/ucr_table_2 

[https://perma.cc/3YBG-3P4J]. 

 108  A Tale of Two Countries: Racially Targeted Arrests in the Era of Marijuana 

Reform, ACLU (Apr. 17, 2020), https://www.aclu.org/news/criminal-law-reform/a-tale-of-

two-countries-racially-targeted-arrests-in-the-era-of-marijuana-reform 
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indicate that the person lived in a neighborhood where there was “heavy 

investment in law enforcement.”109  

Algorithms cannot conduct an individualized assessment that determines 

whether a prior criminal record has a relationship to rental tenure or whether an 

eviction record refers to a case that was dismissed or that the tenant ultimately 

won, thus relying on incomplete data. 110  Since Black households are 

disproportionately represented in eviction records,111 an algorithm programmed 

to flag any interaction with the eviction system, without qualification or further 

investigation, will result in further exclusion of Black families from the rental 

market. According to Eric Dunn of the National Housing Law Project, “rental 

screening algorithms often produce results that disproportionately and 

unnecessarily exclude BIPOC [Black, Indigenous, people of color] applicants 

or members of other protected classes.”112 Errors in screening products have 

harmed an estimated millions of renters’ housing stability and have even 

resulted in homelessness.113  

For example, in 2016, Carmen Arroyo, who served as conservator for her 

disabled son, asked her landlord, WinnProperties, Inc., for permission to move 

her son from a nursing home into her unit.114 She submitted a rental application 

 

[https://perma.cc/7FYD-EKYD]; see NAZGOL GHANDNOOSH, THE SENT’G PROJECT, ONE IN 

FIVE: ENDING RACIAL INEQUITY IN INCARCERATION 3 (2023), 

https://www.sentencingproject.org/app/uploads/2024/02/One-in-Five-Ending-Racial-

Inequity-in-Incarceration.pdf [https://perma.cc/WNM9-BBN7] (citing Jason P. Robey, 

Michael Massoglia, & Michael T. Light, A Generational Shift: Race and the Declining 

Lifetime Risk of Imprisonment, 60 DEMOGRAPHY 977, 996 (2023)). 

 109  Waddell, supra note 101. 

 110  See Arroyo v. Corelogic, NAT’L HOUS. L. PROJECT (July 31, 2018), 

https://www.nhlp.org/our-initiatives/arroyo-v-corelogic/ [https://perma.cc/ZY33-ESHL]. 

 111  Hepburn, Louis & Desmond, supra note 11, at 653. 

 112  Cyrus Farivar, Tenant Screening Software Faces National Reckoning, NBC NEWS 

(Mar. 14, 2021), https://www.nbcnews.com/tech/tech-news/tenant-screening-software-

faces-national-reckoning-n1260975 [https://perma.cc/GBC2-D77B] (alteration in original); 

see, e.g., Complaint at 1, 9–10, Smith v. Wasatch Prop. Mgmt., Inc., No. 2:17-cv-00501 

(W.D. Wash. Mar. 30, 2017) (challenging a landlord’s policy of categorically denying 

admission to applicants with eviction records, by alleging an unlawful discriminatory effect 

on African-American women). 

 113  See generally MICHELE GILMAN, DATA & SOC’Y, POVERTY LAWGORITHMS: A 

POVERTY LAWYER’S GUIDE TO FIGHTING AUTOMATED DECISION-MAKING HARMS ON LOW-

INCOME COMMUNITIES 30–32 (2020), https://datasociety.net/wp-

content/uploads/2020/09/Poverty-Lawgorithms-20200915.pdf [https://perma.cc/C9BB-

F8AN] (describing the increase of clients impacted by automated decision-making systems 

and the millions of Americans that have lost public benefits as a result of coding errors); New 

Report Examines How Abuse and Bias in Tenant Screening Harm Renters, NAT’L 

CONSUMER L. CTR. (Sep. 16, 2023), https://www.nclc.org/new-report-examines-how-

abuse-and-bias-in-tenant-screening-harm-renters/ [https://perma.cc/T3HN-EK3L] 

(explaining the bias and errors in screening processes that harm renters).  

 114  Conn. Fair Hous. Ctr. v. CoreLogic Rental Prop. Sols., LLC, 478 F. Supp. 3d 259, 

272–73 (D. Conn. 2020). 
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for her son, but it was denied after a CoreLogic CrimSAFE report identified a 

disqualifying criminal record—in this instance a shoplifting charge for $150 that 

was ultimately dropped. 115  In a lawsuit brought by the Connecticut Fair 

Housing Center and Carmen Arroyo against CoreLogic Rental Property 

Solutions, the plaintiffs argued that CrimSAFE discriminated against Ms. 

Arroyo and her son on the basis of race, national origin, and disability in 

violation of the Fair Housing Act.116 In the Decision on Motions for Summary 

Judgment, the United States District Court for the District of Connecticut stated 

that the tenant screening company “transforms the criminal records review 

process into a yes/no switch” and eliminates the possibility of fully assessing 

the suitability of an applicant to avoid eliminating tenants who do not pose any 

risk.117 Ultimately, the District Court determined that the landlord could not 

escape liability by shielding itself from decision-making and relying on the 

CrimSAFE determination and subsequently ruled that CoreLogic is not subject 

to the Fair Housing Act.118 The United States Court of Appeals for the Second 

Circuit vacated in part, affirmed in part, and reversed in part the District Court 

decision by finding that the Fair Housing Act does not exclude certain types of 

defendants, but that CoreLogic did not cause the housing denial in this case.119 

The National Fair Housing Alliance and the Department of Justice filed amicus 

briefs urging the Second Circuit to determine that CoreLogic is subject to the 

FHA.120 In February 2021, CoreLogic completed the sale of its tenant screening 

business with a combined profit of $60 million.121  

C. Stigma of the “Scarlet E” 

As described herein, eviction records are often deciding factors in whether 

a tenant screening company will approve, and a landlord will accept, a 

prospective tenant’s application. 122  Landlords frequently screen housing 

applicants for past interactions with the eviction system: Approximately 85% of 

 

 115  Id. at 280. 

 116  Id. at 287, 309. 

 117  Id. at 289. 

 118  Id. at 291. 

 119  Conn. Fair Hous. Ctr. v. CoreLogic Rental Prop. Sols., LLC, No. 23-1118, 2026 

WL 478967, at *2 (2d Cir. Feb. 20, 2026). 

 120  Brief for the United States as Amicus Curiae in Support of Plaintiffs-Appellants-

Cross-Appellees and Urging Vacatur and Remand at 11, Conn. Fair Hous. Ctr. v. CoreLogic 

Rental Prop. Sols., LLC (2d Cir. Nov. 22, 2023) (No. 23-1118); Brief of Amici Curiae Nat’l 

Fair Hous. All. et al. in Support of Plaintiffs-Appellants, Cross-Appellees at 9, Conn. Fair 

Hous. Ctr. v. CoreLogic Rental Prop. Sols., LLC (2d Cir. Nov. 22, 2023) (No. 23-1118). 

 121  Syed Safeer Ijaz, CoreLogic Shutters Multi-Family Tenant Screening Operations, 

Reports Earnings, S&P GLOB. (Mar. 2, 2021), https://www.spglobal.com/market-

intelligence/en/news-insights/articles/2021/3/corelogic-shutters-multi-family-tenant-

screening-operations-reports-earnings-62934656# [https://perma.cc/2M97-ABCA]. 

 122  See Rosen & Garboden, supra note 64, at 476; Rosen, Garboden & Cossyleon, 

supra note 80, at 790, 799. 
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landlords run an eviction report on all applicants and 90% of landlords run a 

credit and criminal background check.123 Overwhelmingly, landlords interpret 

a would-be tenant’s past interaction with the eviction system as an indicator that 

the applicant will not “behave well” and meet “good tenant” standards.124  

Screening reports represent a past eviction court record with a low 

numerical or color-coded rating or make a blanket recommendation to deny the 

tenant.125 Typically, the existence of an eviction record will completely bar 

approving a rental housing application or be cited as justification for charging 

the tenant a higher security deposit.126 Because an eviction record is considered 

a “red flag,” similar to a criminal history, it more often results in the automatic 

denial of an applicant’s housing application. 127  These judgments and 

subsequent rejections are sweeping and disadvantage low-income and Black 

tenants who face eviction at disproportionate rates.128  

Tenant screenings are particularly problematic because tenant screening 

companies cast a wide net and count any interaction with the eviction system as 

a strike against the tenant.129 The damaging effects of eviction begin to attach 

at the filing stage of the eviction process since screening companies treat all 

interactions with the court as negative and make no effort to determine the 

reason for or outcome of the action.130 Where the case is dismissed; where the 

tenant prevails in an eviction lawsuit filed after the tenant affirmatively 

exercised a legal remedy (e.g., rent withholding, repair and deduct); or where it 

was an affirmative action brought against the landlord by the tenant (e.g., 

housing code or warranty of habitability violation, discrimination, retaliation), 

it can still be included in the screening and registered as a strike against the 

tenant.131 The fact of a “judgment” is also misleading.132 Court records will 

often appear as though the landlord justifiably prevailed, even when a tenant 

 

 123  See Shannon Price, Stay at Home: Rethinking Rental Housing Law in an Era of 

Pandemic, 28 GEO. J. ON POVERTY L. & POL’Y 1, 4, 19 (2020); TransUnion Independent 

Landlord Survey Insights, TRANSUNION SMARTMOVE (Aug. 7, 2017), 

https://www.mysmartmove.com/SmartMove/blog/landlord-rental-market-survey-

insights-infographic.page [https://perma.cc/URA8-7GEE]. 

 124  See infra Part III. 

 125  Rosen & Garboden, supra note 64, at 476; see Kirchner & Goldstein, supra note 

74. 

 126  Gilman, supra note 113, at 32; Larisa G. Bowman, Eviction Abolition, 55 LOY. U. 

CHI. L.J. 541, 574 (2024). 

 127  Rosen & Garboden, supra note 64, at 477; see NADA HUSSEIN, TORI BOURRET & 

SARAH GALLAGHER, NAT’L LOW INCOME HOUS. COAL., EVICTION RECORD SEALING AND 

EXPUNGEMENT TOOLKIT 4 (2023), https://nlihc.org/sites/default/files/eviction-record-

sealing-and-expungement-toolkit%20(1).pdf [https://perma.cc/34A8-VLPU]. 

 128  See infra Part IV.B. 

 129  See Gilman, supra note 113, at 31. 

 130  See Paula A. Franzese, A Place to Call Home: Tenant Blacklisting and the Denial 

of Opportunity, 45 FORDHAM URB. L.J. 661, 668 (2018). 

 131  See id. 

 132  See id. 
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was unable to appear (default judgment), claims went unchallenged due to lack 

of representation, a settlement was reached, the tenant cured any default or lease 

violation, or the landlord recouped all rental arrears.133 For example, in many 

states, it is customary for parties that settle to file a “stipulated” or “conditional” 

judgment with the court.134 As a result, the tenant’s record is marred, even if an 

agreement was reached and the eviction case was dismissed. 

The record counts against the applicant even if the applicant was not the 

leaseholder but was named as a defendant in the eviction filing, or if the eviction 

could be categorized as discriminatory, retaliatory, or otherwise illegal. 135 

Where a landlord subjected a tenant to serial eviction filings (repeated filings 

against the same tenant, typically filed as a reminder to pay rent or condition 

tenant behavior), 136  the tenant can accrue multiple records affecting their 

report.137 Even without serial eviction filing practices, some screening reports 

contain duplicative information, such as showing the same eviction or criminal 

conviction twice, giving the impression that the consumer’s eviction or criminal 

history is more extensive than it really is.138  

The eviction record continues to exist long after the seven years that credit 

reporting agencies are allowed to list rental judgments pursuant to the FCRA.139 

Indeed, unpaid judgments can be reported until they expire, and the court record 

is always available to landlords and screening companies through record 

searches and data collection.140 In this way, the permanent and public eviction 

record brands the tenant with a “Scarlet E” that can indefinitely affect a tenant’s 

 

 133  Id. at 669; Kathryn A. Sabbeth, Erasing the “Scarlet E” of Eviction Records, 

APPEAL (Apr. 12, 2021), https://theappeal.org/the-lab/report/erasing-the-scarlet-e-of-

eviction-records/ [https://perma.cc/5WN-D7XG]. 

 134  See, e.g., Judicial Court of California, Form UD-155, Eviction Case (Unlawful 

Detainer) Stipulation (rev. Jan. 1, 2024), 

https://courts.ca.gov/sites/default/files/courts/default/2024-11/ud155.pdf 

[https://perma.cc/4PSG-T26P]; see Nicole Summers, Settlements of Adhesion, 93 U. CHI. L. 

REV. 149 (2026); Nicole Summers, Civil Probation, 75 STAN. L. REV. 847 (2023). 

 135  See, e.g., Legal Aid Chi. v. Hunter Props., Inc., No. 1:23-cv-4809, 2024 WL 

4346615 at *1–2 (N.D. Ill. Sep. 30, 2024) (Hunter Properties, Inc., which managed 2,500 

apartments, maintained a policy to categorically reject any applicant that has any prior 

interaction with the eviction system, regardless of outcome.); Gary Williams, Can 

Government Limit Tenant Blacklisting?, 24 SW. U. L. REV. 1077, 1140 (1995). 
 136  Philip M.E. Garboden & Eva Rosen, Serial Filing: How Landlords Use the Threat 

of Eviction, 18 CITY & CMTY. 638 (2019) 

https://journals.sagepub.com/doi/10.1111/cico.12387 [https://doi.org/10.1111/cico.12387] 

(serial filings also result in locking tenants in the unit, due to the Scarlet E, thereby allowing 

landlords to maintaining the current clientele by foreclosing future options).  

 137  See Leung, Hepburn & Desmond, supra note 5, at 320–21, 338. 

 138  See CHI CHI WU ET AL., NAT’L CONSUMER L. CTR., DIGITAL DENIALS: HOW ABUSE, 

BIAS, AND LACK OF TRANSPARENCY IN TENANT SCREENING HARM RENTERS 37 (2023),  

https://www.nclc.org/wp-content/uploads/2023/09/202309_Report_Digital-Denials.pdf 

[https://perma.cc/Y76M-DAVZ]. 

 139  15 U.S.C. § 1681c(a)(4). 

 140  See generally Kirchner, supra note 1.  
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economic and housing security from the time of the eviction filing, regardless 

of the lawsuit’s merit.141 

D. Negative Economic Consequences 

Eviction records and debt collection related to unpaid rent can result in long-

term housing, economic, and employment barriers. An eviction judgment can 

mar credit reports and, in turn, where credit checks are part of job applications, 

can negatively affect employment opportunities.142 Credit scores among tenants 

with an eviction filing, regardless of outcome, often drop prior to the eviction 

filing.143 Since a credit report can reflect a person’s eviction-related debt for up 

to seven years, regardless of whether the debt has been paid, the public eviction 

record can have a long-term impact on economic status.144 Much like tenant 

screening reports, credit scoring algorithms lack transparency, making the level 

of unfairness, bias, and inaccuracy undetectable.145 Multiple studies have found 

that Black and Latino consumers are disproportionately represented in the 

lowest categories of credit scores.146  

Eviction and the lasting impact of the public record replicate and 

perpetuate existing social and economic inequities among people of color.147 

The effect of eviction is seen in higher rates of job loss: The likelihood of being 

 

 141  Sabbeth, supra note 133. 

 142  See Jasmin Suknanan, Does Getting Evicted Lower Your Credit Score? Here’s 

What You Need to Know, CNBC SELECT (Nov. 28, 2023), 

https://www.cnbc.com/select/how-eviction-affects-credit [https://perma.cc/59M4-9M6H]; 

Robert Collinson et al., Eviction and Poverty in American Cities, 139 Q.J. ECON. 57, 58 

(2024); Sharon Goott Nissim, Stopping a Vicious Cycle: The Problems with Credit Checks 

in Employment and Strategies to Limit Their Use, 18 GEO. J. POVERTY L. & POL’Y 45, 46 

(2010). The harms of an eviction record are myriad, including: the denial of employment 

when credit checks are used to evaluate prospective employees; impeding one’s ability to 

obtain home insurance; harming eligibility for a mortgage, financial aid for educational 

purposes, and home and car purchases; and other activities that involve credit. See generally 

id. 
 143  Collinson et al., supra note 142. 

 144  See 15 U.S.C. § 1681c(a)(4).  

 145  See Gilman, supra note 113, at 5, 31. 

 146  See WU ET AL., supra note 138, at 5.  

 147  See Leung, Hepburn & Desmond, supra note 5, at 328; Deena Greenberg, Carl 

Gershenson & Matthew Desmond, Discrimination in Evictions: Empirical Evidence and 

Legal Challenges, 51 HARV. C.R.-C.L. L. REV. 115, 120 (2016); BENJAMIN F. TERESA, THE 

GEOGRAPHY OF EVICTION IN RICHMOND: BEYOND POVERTY 1 (2018), 

https://evictioninnovation.org/wp-content/uploads/2021/04/Richmond-GeographiesofEviction.pdf 

[https://perma.cc/YBY4-7GVC]; Kim Eckart, Study Reveals Gender, Racial Disparities in 

Evictions, PHYS.ORG (Feb. 11, 2020), https://phys.org/news/2020-02-reveals-gender-racial-

disparities-evictions.html [https://perma.cc/335V-EP54]; see also Matthew Desmond, 

Eviction and the Reproduction of Urban Poverty, 118 AM. J. SOCIO. 88, 98 (2012). 
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laid off is 11–22% higher for workers who experienced an eviction.148 The 

substantial role of the tenant screening in this outcome is evident since this 

disparity persisted even after the three largest credit bureaus—Equifax, 

TransUnion, and Experian—stopped reporting an eviction or missed rental 

payments.149  

Because many landlords reject applicants with a history of eviction, these 

renters are left with few options.150 In a study of the effect of public eviction 

records on housing stability, researchers found that tenants “named in public 

period filings are 5.5 percentage points (18.9%) more likely to have moved at 

least once and 5.7 percentage points (23.9%) more likely to have moved to a 

new zip code within one year post-filing.” 151  Researchers concluded that 

frequent and distant moves were likely indicative of less stable housing for 

tenants with public records.152 Consequently, tenants with a past eviction filing 

are pushed to substandard, run-down properties in higher-crime neighborhoods 

with under-resourced schools and few employment opportunities.153 Because 

landlords do not return rental application fees, which are not capped in most 

 

 148  Matthew Desmond & Carl Gershenson, Housing and Employment Insecurity 

Among the Working Poor, 63 SOC. PROBS. 46, 59 (2016). 

 149  See Assurance of Voluntary Compliance / Assurance of Voluntary Discontinuance 

11-12, In re Equifax Info. Servs. LLC, Experian Info. Sols., Inc., & TransUnion LLC (May 

20, 2015), https://library.nclc.org/companion-material/re-equifax-experian-and-transunion-

ma-20-2015-multi-state-assurance-voluntary [https://perma.cc/E5XX-R3Q8] (describing the 

result of a settlement between the three major credit reporting agencies and the Attorneys 

General in 31 states, as well as supervision by the Consumer Financial Protection Bureau, 

prohibiting the agencies from including any data that cannot be matched to a Social Security 

Number or date of birth); Jasper Clarkberg & Michelle Kambara, Quarterly Consumer 

Credit Trends: Public Records, CONSUMER FIN. PROT. BUREAU, Feb. 2018, at 3, 

https://www.consumerfinance.gov/data-research/research-reports/quarterly-consumer-credit-

trends-public-records/ [https://perma.cc/8KLL-DSHG]. 

 150  Desmond, supra note 147, at 118. 
 151  HSI-LING LIAO, ALISON LODERMEIER, GRACE ORTUZAR & STEPHEN STAPLETON, IS 

THERE A “SCARLET E”? THE EFFECTS OF PUBLIC EVICTION RECORDS ON LOW-INCOME 

HOUSEHOLDS 20 (2026), https://graceortuzar.github.io/website/JMP_Ortuzar.pdf 

[https://perma.cc/99J3-6KXV]. 
 152  Id. 

 153  See Matthew Desmond, Unaffordable America: Poverty, Housing, and Eviction, 

22 FAST FOCUS 1, 4 (2015); Matthew Desmond, Carl Gershenson & Barbara Kiviat, Forced 

Relocation and Residential Instability Among Urban Renters, 98 SOC. SERV. REV. 227, 231, 

256 (2015); Matthew Desmond & Tracey Shollenberger, Forced Displacement from Rental 

Housing: Prevalence and Neighborhood Consequences, 52 DEMOGRAPHY 1751, 1763 

(2015); Peter Hepburn et al., Consequences of Eviction-Led Forced Mobility for School-Age 

Children in Houston, 98 SOCIO. EDUC. 184, 184–86 (2025); Kathryn A. Sabbeth, 

(Under)Enforcement of Poor Tenants’ Rights, 27 GEO. J. ON POVERTY L. & POL’Y 97, 107–

11 (2019). 
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states, 154 tenants with eviction history may only pursue housing at the bottom 

of the rental market.155  

The lack of housing options, combined with other outcomes, increases risk 

of doubling up with other households or homelessness—individuals who 

experience an eviction are 14–19% more likely to seek a homeless shelter.156 

Eviction also increases the time spent in a homeless shelter by an average of 

thirty-six days in the years following the filing.157 According to Dr. Matthew 

Desmond: 

[E]viction greatly diminishes one’s chances of securing affordable housing in 

a decent neighborhood, stymies one’s chances of securing housing assistance, 

and often leads to homelessness and increased residential mobility. All these 

factors impel the reproduction of urban poverty. And in inner-city black 

communities, women are the ones who disproportionately bear the blemish of 

eviction and its consequences. In poor black neighborhoods, what incarceration 

is to men, eviction is to women: a typical but severely consequential occurrence 

contributing to the reproduction of urban poverty. Both the mark of a criminal 

record and the stain of eviction can attenuate one’s chances of securing decent, 

affordable housing.158  

E. Poor Health Outcomes 

The housing instability that results from being screened out of safe and 

decent housing leads to long-term negative health effects.159 Research shows 

that eviction can have severe health consequences for individuals, families, and 

communities. 160  The mere threat of eviction was associated with a 19%  

increase in mortality, while an eviction judgment was associated with a 40% 

increase in the risk of death.161 A person with unstable housing lives an average 

 

 154  See Stephen Michael White, A Landlord’s Guide to Rental Application Fees (50 

States), RENTPREP (June 26, 2024), https://rentprep.com/blog/tenant-screening-news/the-

landlord-guide-to-charging-rental-application-fees/ [https://perma.cc/8CQY-2856]. 

 155  See 15 U.S.C. § 1681c(a)(4). 

 156  LIAO, LODERMEIER, ORTUZAR & STAPLETON, supra note 151; Robert Collinson & 

Davin Reed, The Effects of Evictions on Low-Income Households 25 (Dec. 2018) 

(unpublished manuscript) (on file with author); Collinson et al., supra note 142, at 2.  

 157  Collinson & Reed, supra note 156, at 25. 

 158  Desmond, supra note 147, at 120 (footnotes omitted). 

 159  See supra notes 130–139 and accompanying text (discussing the inaccuracies of 

tenant screenings).   

 160  See Benfer, supra note 104, at 66. See generally Gabriel L. Schwartz, Justin M. 

Feldman, Scarlett S. Wang & Sherry A. Glied, Eviction, Healthcare Utilization, and 

Disenrollment among New York City Medicaid Patients, 62 AM. J. PREVENTIVE MED. 157 

(2022) (describing how eviction increases the risk of losing Medicaid coverage by 63% and 

lowers the chances of prescription refills and general spending on healthcare). 

 161  Nick Graetz et al., The Impacts of Rent Burden and Eviction on Mortality in the 

United States, 2000-2019, 340 SOC. SCI. & MED., Jan. 2024, at 6; see also Shreya Rao et al., 
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of 27.3 fewer years than a person with stable housing.162 Eviction also harms 

mental health.163 Individuals facing an eviction are 2.37 times more likely to 

experience depression, 2.65 times more likely to suffer from anxiety, and 37% 

screened positive for post-traumatic stress disorder.164  

Tenants forced to the bottom of the housing market are subjected to 

extractive management strategies, whereby landlords maintain the unit in 

disrepair to maintain a high profit margin.165 Tenants residing in substandard 

housing are often exposed to mold; infestations; chipping lead paint; faulty 

plumbing, heating, and electrical systems; environmental exposures; or other 

hazards associated with negative health effects.166 Conditions associated with 

substandard housing include asthma, respiratory distress, carbon monoxide 

poisoning, high blood pressure, heart disease, lead poisoning, mental health 

impairment, and cancer, among others. 167  Because tenants branded with a 

Scarlet E have few housing options, they are often left with little recourse due 

to lack of housing codes enforcement and the immediate threat or fear of 

retaliatory eviction that may occur after a tenant reports a violation.168 

Tenants who face eviction are likely to lose medical insurance, while also 

experiencing an increase in medical spending and emergency room visits.169 

Eviction was linked to a 63% greater likelihood of losing Medicaid coverage, 

fewer prescription fills, and lower odds of spending on healthcare.170 Evicted 

individuals who did incur healthcare costs spent, on average, 20% more than 

 

Association of US County-Level Eviction Rates and All-Cause Mortality, 38 J. GEN. 

INTERNAL MED. 1207, 1207 (2023) (“[A]ll-cause mortality increas[ed] by 9.32 deaths per 

100,000 people . . . for every 1% increase in [county-level] eviction rates.”). 

 162  Josh Serchen, David R. Hilden & Micah W. Beachy, Meeting the Health and Social 

Needs of America’s Unhoused and Housing-Unstable Populations: A Position Paper from 

the American College of Physicians, 177 ANNALS INTERNAL MED. 514, 518 (2024) (citing 

Travis Baggett et al., Mortality Among Homeless Adults in Boston: Shifts in Causes of Death 

over a 15-Year Period, 173 JAMA INTERNAL MED. 189, 189–95 (2013)). Unstable housing 

is defined as the condition of “having trouble paying rent, overcrowding, moving frequently, 

or spending the bulk of household income on housing.” Id. 

 163  See generally Jack Tsai, Natalie Jones, Dorota Szymkowaiak & Robert A. 

Rosenheck, Longitudinal Study of the Housing and Mental Health Outcomes of Tenants 

Appearing in Eviction Court, 56 SOC. PSYCHIATRY & PSYCHIATRIC EPIDEMIOLOGY 1679 

(2021) (demonstrating housing loss is associated with increased suicide, depression, post-

traumatic stress disorder, and anxiety). 

 164  Id.; Binod Acharya, Dependra Bhatta & Chandra Dhakal, The Risk of Eviction and 

the Mental Health Outcomes Among the US Adults, 29 PREVENTIVE MED. REPS. Oct. 2022, 

at 5. 
 165  Benfer, supra note 104, at 90–92. 
 166  Id. at 74, 90–92. 
 167  Id. at 74. 

 168  Id. 

 169  Collinson et al., supra note 142, at 29. 

 170  Schwartz, Feldman, Wang & Glied, supra note 160, at 159. 



1106 OHIO STATE LAW JOURNAL [Vol. 86:5 

those without an eviction history. 171  Additionally, emergency room visits 

increased by 70% within the two years after an eviction filing.172  

The negative health impacts of eviction reverberate throughout the entire 

community. 173  Research suggests that evictions result in community-level 

changes, including local infectious disease ecologies and community health 

exposures, that could affect the health of non-evicted community members.174  

F. Disproportionate Effect on Historically Marginalized Populations 

The “Scarlet E” is disproportionately experienced by Black tenants and 

other historically marginalized people, who face eviction at higher rates than 

other groups.175 Despite making up only 18.6% of all renters, Black Americans 

account for 51.1% of those affected by eviction filings and 43.4% of those 

evicted.176 In a study that linked 38 million court cases to the U.S. Census, 

researchers determined that landlords filed evictions against Black renters over 

five times more often than white renters.177 Numerous studies provide further 

evidence of racial disparities in eviction.178 These disparities are seen most 

starkly among Black women, who are filed against and evicted at higher rates 

than any other group. 179  For example, one in five Black female renters 

 

 171  Id. 

 172  Collinson et al., supra note 142; Collinson & Reed, supra note 156, at 4. 

 173  See Gabriel L. Schwartz, Kathryn M. Leifheit, Mariana C. Arcaya & Danya Keene, 

Eviction as a Community Health Exposure, 340 SOC. SCI. & MED., Jan. 2024, at 6; Benfer, 

supra note 104, at 55. 

 174  Schwartz, Leifheit, Arcaya & Keene, supra note 173, at 6. 

 175  Benfer, supra note 104, at 55; Graetz et al., supra note 3, at 3; Greenberg, 

Gershenson & Desmond, supra note 147, at 133–34; TERESA, supra note 147, at 1; Sophie 

Beiers, Sandra Park & Linda Morris, Clearing the Record: How Eviction Sealing Laws Can 

Advance Housing Access for Women of Color, ACLU (Jan. 10, 2020), 

https://www.aclu.org/news/racial-justice/clearing-the-record-how-eviction-sealing-laws-

can-advance-housing-access-for-women-of-color [https://perma.cc/L4E5-9KZN]; see 

Chester Hartman & David Robinson, Evictions: The Hidden Housing Problem, 14 HOUS. 

POL’Y DEBATE 461, 467 (2003). 

 176  Graetz et al., supra note 3, at 3. 

 177  Id. About 20% of Black adult renters were filed against for eviction, compared to 

4.2% of white adult renters. Id. 

 178  See, e.g., Greenberg, Gershenson & Desmond, supra note 147, at 144; see TERESA, 

supra note 147, at 1. For example, Black renters were filed against at twice the rate of white 

renters and more than twice as likely to be evicted as a white household. Graetz et al., supra 

note 3, at 3. 

 179  Graetz et al., supra note 3, at 3; Desmond, supra note 147, at 102, 104; Yvette N.A. 

Pappoe, The Scarlet Letter “E”: How Tenancy Screening Policies Exacerbate Housing 

Inequity for Evicted Black Women, 103 B.U. L. REV. 269, 295–96 (2023). 
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experienced eviction, compared with one in twelve Hispanic women and one in 

fifteen white women.180  

Other historically marginalized populations also have a higher risk of an 

eviction record, the “Scarlet E”, and housing instability that follows. For 

example, in one study, approximately 40% of evicted households surveyed 

reported having a disabled occupant. 181  Nearly one-quarter of transgender 

adults, in one survey, reported facing housing discrimination, such as being 

evicted from their homes, due to being transgender.182 LGBTQIA+ identity is 

also associated with an increased the risk of eviction. 183  Undocumented 

immigrants may also be more likely to experience eviction due to extreme rates 

of rent burden and changing federal housing policies related to mixed 

immigration status in federally assisted housing. 184  Moreover, 

“[i]ntersectionality across race, class, and gender is also common among people 

at heightened risk of eviction” and linked to increased experience of 

discrimination and health inequity.185  

 

 180  Rachel Dovey, What 80 Million Eviction Records Can Tell City Leaders, NEXT 

CITY (Apr. 9, 2018), https://nextcity.org/daily/entry/what-80-million-eviction-records-can-

tell-city-leaders [https://perma.cc/JN4J-3DYX]. 

 181  Matt Koz, Issue Spotlight: Who Is Being Evicted?, TENANT RES. CTR. (Apr. 25, 

2023), https://www.tenantresourcecenter.org/issue_spotlight_who_is_being_evicted 

[https://perma.cc/SS7X-B966]; see also Jaboa Lake, Valerie Novack & Mia Ives-Rublee, 

Recognizing and Addressing Housing Insecurity for Disabled Renters, CTR. FOR AM. 

PROGRESS (May 27, 2021), https://www.americanprogress.org/article/recognizing-

addressing-housing-insecurity-disabled-renters [https://perma.cc/8RZ9-EVH8]; Advancing 

Tenant Protections: Source-of-Income Protections, NAT’L LOW INCOME HOUS. COAL. (Feb. 

7, 2023), https://nlihc.org/resource/14-1-advancing-tenant-protections-source-income-

protections [https://perma.cc/86HT-5UXQ]. 

 182  SANDY E. JAMES ET AL., NAT’L CTR. FOR TRANSGENDER EQUAL., THE REPORT OF 

THE 2015 U.S. TRANSGENDER SURVEY 32, 178 (2016); Housing & Homelessness, ADVOCS. 

TRANS EQUAL., https;//transequality.org/issues/housing-homelessness 

[https://perma.cc/XNA2-LZNR]. 

 183  See Caleb Smith & Haley Norris, The LGBTQI+ Community Reported High Rates 

of Discrimination in 2024, CTR. FOR AM. PROGRESS (Mar. 12, 2025), 

https://www.americanprogress.org/article/the-lgbtqi-community-reported-high-rates-

of-discrimination-in-2024/ [https://perma.cc/A6U2-559D]. 

 184  USC DORNSIFE CTR. FOR THE STUDY OF IMMIGRANT INTEGRATION, STATE OF 

IMMIGRANTS IN LA COUNTY 46 (2020); see Albinson Linares & Juliana Jiménez J., Evictions 

Are on the Rise – and It’s Harder for Those Who Are Undocumented, NBC NEWS (Aug. 16, 

2023), https://www.nbcnews.com/news/latino/evictions-are-rise-impacting-many-undocumented-

latinos-rcna99478 [https://perma.cc/53HL-X6NM]; Evicting Our Neighbors: Fact Sheet on 

HUD’s Mixed-Status Family Proposal, ALL. HOUS. JUST. (Mar. 26, 2025), 

https://www.allianceforhousingjustice.org/post/hud-mixed-status-families-proposal 

[https://perma.cc/6XLU-UY67]. 

 185  Benfer, supra note 104, at 65–66 (citing Megan Buckles, 10 Policies to Improve 

Economic Security for Black Women with Disabilities, CTR.  AM. PROGRESS (Feb. 15, 2022), 

https://www.americanprogress.org/article/10-policies-to-improve-economic-security-for-

black-women-with-disabilities. See generally Kimberle Crenshaw, Mapping the Margins: 
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G. Deleterious Effect on Infants and Children 

The likelihood of having an eviction record increases with the presence of 

a child in the home, with Black families at heightened risk.186 According to one 

study, an astounding 2.9 million children are affected by an eviction filing, with 

32.9% of the population threatened with eviction below age fifteen.187 Black 

children are affected at higher rates: 5.7% of all children aged zero to four living 

in renter households are evicted annually, compared 12.4% of Black children 

aged zero to four.188 

Children in families facing eviction are more likely to suffer long-term 

harm. 189  They are more likely to struggle with food insecurity, access to 

healthcare and childcare, and have lower cognitive scores than those not 

evicted. 190  They are more likely to switch to lower quality schools, have 

increased absences, and more suspensions. 191  Additionally, they are at 

increased risk of mental health harms—eviction stress was associated with a 10–

 

Intersectionality, Identity Politics, and Violence Against Women of Color, 43 STAN. L. REV. 

1241 (1991). 

 186  Graetz et al., supra note 3, at 3–4; Ian Lundberg & Louis Donnelly, A Research 

Note on the Prevalence of Housing Eviction Among Children Born in U.S. Cities, 56 

DEMOGRAPHY 391, 396–98 (2019); see Matthew Desmond, Weihua An, Richelle Winkler & 

Thomas Ferriss, Evicting Children, 92 SOC. FORCES 303, 314–15, 319 (2013); Benfer, supra 

note 104, at 64–65 (“According to one study, an astounding 14.8 percent of all children and 

28.9 percent of children in families living below the poverty line experience an eviction by 

the time they are fifteen . . . . Children under five make up 9 percent of people living in rental 

units, but 12 percent of renters affected by an eviction filing each year.”).  

 187  Graetz et al., supra note 3, at 3.  

 188  Id. 

 189  See Benfer, supra note 104, at 68; Emily A. Benfer, U.S. Eviction Policy Is 

Harming Children: The Case for Sustainable Eviction Prevention to Promote Health Equity, 

PETRIE-FLOM CTR.: BILL OF HEALTH (Nov. 2, 2022), 

https://blog.petrieflom.law.harvard.edu/2022/11/02/pandemic-eviction-policy-children 

[https://perma.cc/J3BX-RX43]. 

 190  See Ashley Busacker & Laurin Kasehagen, Association of Residential Mobility 

with Child Health: An Analysis of the 2007 National Survey of Children’s Health, 16 

MATERNAL & CHILD HEALTH J. S78, S79 (2012). See generally Megan E. Hatch & Jinhee 

Yun, Losing Your Home Is Bad for Your Health: Short- and Medium-Term Health Effects of 

Eviction on Young Adults, 31 HOUS. POL’Y DEBATE 469 (2020); Gabriel L. Schwartz, Cycles 

of Disadvantage: Eviction and Children’s Health in the United States (2020) (Ph.D. 

dissertation, Harvard University), https://dash.harvard.edu/entities/publication/acd67af2-

dbbc-4235-a6d5-0074dff49d56 (DASH); Bruce Ramphal, Ryan Keen, Sakurako S. 

Ozukuno, Dennis Ojogho & Natalie Slopen, Evictions and Infant and Child Health 

Outcomes: A Systematic Review, 6 JAMA NETWORK OPEN, Apr. 2023, at 1, 8, 

https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2803667 

[https://doi.org/10.1001/jamanetworkopen.2023.7612]. 

 191  Hepburn et al., supra note 153, at 184–202. 
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35% increase in odds of child depression and anxiety.192 Eviction also increases 

psychological distress, depression, and stress for pregnant women, leading to a 

higher rate of adverse birth outcomes and related harms in infants.193 

Beyond the myriad negative effects of eviction and despite having no rental 

history, the “Scarlet E” can also affix to children and young adults in a 

household that faced an eviction.194 When landlords elect to name all occupants 

of a unit in an eviction complaint, the eviction filing results in a public eviction 

record for non-leaseholders.195 Only a few jurisdictions protect minors from 

being named as defendants in an eviction complaint.196 In some jurisdictions, 

landlords are required to name all members of the household as defendants to 

ensure proper notice before a warrant of eviction can be executed.197  

Housing attorneys and tenants have described children being listed as 

defendants in multiple jurisdictions.198 Once the case is filed, the child’s name 

is collected along with all other eviction records. 199  As a result, due to 

exclusionary tenant screening practices that bar applicants with an eviction 

record, children are practically excluded from the rental market before they are 

legally able to enter into a contract or sign a lease.200 Shelterforce reported the 

experience of one family in New York: 

 

 192  Jamie L. Hanson, Stress About Eviction or Loss of Housing and Child Mental 

Health, JAMA NETWORK OPEN, Feb. 2025, at 1, 10, 

https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2830114 

[https://doi.org/10.1001/jamanetworkopen.2024.58984]. 

 193  See Kathryn M. Leifheit et al., Severe Housing Insecurity During Pregnancy: 

Association with Adverse Birth and Infant Outcomes, 17 INT’L J. ENV’T RSCH. & PUB. 

HEALTH (SPECIAL ISSUE) 1, 2, 8 (2020); Gracie Himmelstein & Matthew Desmond, 

Association of Eviction with Adverse Birth Outcomes Among Women in Georgia, 2000 to 

2016, 175 JAMA PEDIATRICS 494, 497 (2021); Shawnita Sealy-Jefferson, Benita Jackson & 

Brittney Francis, Neighborhood Eviction Trajectories and Odds of Moderate and Serious 

Psychological Distress During Pregnancy Among African American Women. 193 AM. J. 

EPIDEMIOLOGY 968, 972 (2024). 

 194  See Shelby R. King, Minor Defendants: Kids Are Being Named in Evictions, 

SHELTERFORCE (Nov. 11, 2021), https://shelterforce.org/2021/11/11/minor-defendants-kids-

are-being-named-in-evictions/ [https://perma.cc/8KKN-CQNL]. 

 195  Id.; but see H.R. 5250, 191st Gen. Ct. (Mass. 2020). 

 196  See infra Part V.C.1.a. In January 2021 and January 2026, Massachusetts and 

Illinois, respectively, passed a law prohibiting landlords from naming minors in eviction 

filings. 2020 Mass. Acts ch. 358, § 84; 735 ILL. COMP. STAT. ANN. 5/9-121(c) (West, 

Westlaw through P.A. 104-459 of 2025 Reg. Sess.); see King, supra note 194. 

 197  The court shall issue a warrant “commanding the officer to remove all persons 

named in the proceeding.” N.Y. REAL PROP. ACTS. LAW § 749(1) (McKinney 2019) 

(emphasis added). 

 198  See Dunn v. 583 Riverside Drive LP, 117 N.Y.S.3d 524, 525–27 (N.Y. Civ. Ct. 

2019). The Civil Court of the City of New York held that New York State’s warrant law, 

N.Y. REAL PROP. ACTS. § 749, applies to children in eviction cases, despite confidentiality 

laws protecting children’s identity. Id. 

 199  See King, supra note 194. 

 200  Id. 
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Fink has been fighting to have her kids’ names removed from court records for 

the last 10 months—so far without success. This means Linda’s now-3-year-

old child’s name has been available for public data collection for almost a year. 

That child could, in 2036, apply for an apartment for the first time as a legal 

adult and be automatically rejected when the property management company 

searches online and finds a 15-year-old eviction case.201  

Landlords are also more likely to file an eviction against a family with 

children than an adult household, increasingly the likelihood of a Scarlet E 

among this population.202 In one study, households with children were found to 

have a 16–17% higher risk of eviction than those without children, even though 

the households with children had lower rental arrears than households without 

children and committed fewer lease violations.203  

V. LIMITED TENANT SCREENING AND EVICTION RECORD LAWS 

The regulation of tenant screening practices takes two forms: regulate the 

screening companies or restrict access to information. Neither approach is 

comprehensive, and both require enforcement mechanisms or judicial action to 

be effective. 

A. Federal Regulation of Consumer Reporting Agencies and Tenant 

Screening Companies 

In passing the FCRA in 1970, Congress recognized “a need to insure that 

consumer reporting agencies exercise their grave responsibilities with fairness, 

impartiality, and a respect for the consumer’s right to privacy.”204 Accordingly, 

Congress designed the FCRA “to prevent consumers from being unjustly 

damaged because of inaccurate or arbitrary information . . . .”205 The FCRA, as 

amended in 2003, regulates how consumer reporting agencies collect and share 

consumer information.206  Under the Consumer Financial Protection Act of 

2010, the FTC and the CFPB have the authority to enforce the FCRA207 and are 

 

 201  Id. 

 202  See Desmond An, Winkler & Ferriss, supra note 186, at 304 (“On average, the 

probability of a household with children to receive an eviction judgment is about .17 higher 

than that of a household without children. The effect of children on the likelihood of 

receiving an eviction judgment remains after controlling for the amount of rent tenants owed, 

race and single-mother households as well as after accounting for selection bias with respect 

to the likelihood of having children.”). 

 203  Id. at 314–15, 317. 

 204  15 U.S.C. § 1681(a)(4). 

 205  S. Rep. No. 91-517, at 1 (1969). 

 206  See Fair Credit Reporting Act § 602, 15 U.S.C. § 1681. 

 207  12 U.S.C. §§ 5564(a), 5565(a)(1); 15 U.S.C. §§ 1681s(b)), 1681s(a)(1). 
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authorized to seek permanent injunctive relief, monetary relief, civil money 

penalties, and other relief for acts or practices in violation of the FCRA.208  

With regard to consumer reporting agencies (CRAs), the FCRA limits 

dissemination of inaccurate information in credit reports and, while credit 

reports no longer include eviction filings, 209  they can include rental debt 

judgments for seven years, even if the debt was addressed.210  

Unlike CRAs, third-party tenant screening companies are considered a 

“specialty consumer reporting agency” under the FCRA. 211  The term 

“nationwide specialty consumer reporting agency” means a consumer reporting 

agency that “compiles and maintains files on consumers on a nationwide basis 

relating to—(1) medical records or payments; (2) residential or tenant history; 

(3) check writing history; (4) employment history; or (5) insurance claims.”212 

As such, they receive less scrutiny than CRAs because federal regulators do not 

review tenant scoring models or the algorithms underlying tenant screening to 

ensure the process is predictive or statistically sound. 213  Tenant screening 

companies, unlike credit bureaus, are not required to register with the federal 

government and there is no comprehensive list of all relevant companies, 

making monitoring and enforcement challenging.214  

The Statement of General Policy or Interpretations to the FCRA includes 

and defines “tenant screening reports” in the definition of “consumer report[s]” 

subject to the FCRA as: “A report used to determine whether to rent a residence 

to a consumer is a consumer report, because it is used for a business transaction 

that the consumer wishes to enter into for personal, family or household 

purposes.”215 It also clearly includes tenant screening as a permissible purpose 

of a consumer report.216 Notably, the statement justifies categorizing “reports 

about rental characteristics (e.g., consumers’ evictions, rental payment histories, 

treatment of premises)” as consumer reports “because they relate to character, 

general reputation, personal characteristics, or mode of living.” 217  This 

justification, which allows for an assessment of “character,” inherently includes 

 

 208  15 U.S.C. §§ 1681–1681a(x); 12 U.S.C. § 5565(a)(2). 

 209  Jennifer White, Judgments No Long Appear on a Credit Report, EXPERIAN (Apr. 

25, 2022), https://www.experian.com/blogs/ask-experian/judgments-no-longer-included-

on-credit-report/ [https://perma.cc/7VLW-UEAQ]; see 15 U.S.C. § 1681c. 

 210  See 15 U.S.C. § 1681c(a)(4). 

 211  15 U.S.C. § 1681a(x). 

 212  Id. 

 213  See Kirchner & Goldstein, supra note 74. 

 214  Id. 

 215  Commentary on The Fair Credit Reporting Act, 16 C.F.R. pt. 600 app. § 603, at 

550 (2011) (rescinded July 26, 2011. Statement of General Policy or Interpretation; 

Commentary on the Fair Credit Reporting Act, 76 Fed. Reg. 44462 (July 26, 2011)). 

 216  Id. § 604, at 557 (“A rental clearance agency that obtains consumer reports to assist 

owners of residential properties in screening consumers as tenants, has a permissible purpose 

to obtain the reports, if it uses them in applying the landlord’s criteria to approve or 

disapprove the subjects as tenant applicants.”). 

 217  Id. § 603, at 548. 
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factors that are correlated with biased decision making and racial 

marginalization.218  

Under the FCRA, specialized consumer reporting agencies must “follow 

reasonable procedures to assure maximum possible accuracy of the information 

concerning the individual about whom the report relates.”219 In recent years, the 

FTC and CFPB have made clear that the requirement of “reasonable 

procedures” aimed at “maximum possible accuracy” is a legal mandate and not 

merely aspirational.220  In 2016, the FTC posted “tips” for tenant screening 

companies on what might qualify as a violation of the FCRA requirement to 

follow “reasonable procedures to assure maximum possible accuracy.”221  The 

FTC provided examples of indicators that a background screening company is 

not following reasonable procedures, such as: listing criminal convictions for 

people other than the applicant or tenant; screening reports with multiple entries 

for the same offense or that list criminal records that have been expunged or 

otherwise sealed; and reports that “list housing court actions, but do not include 

the outcome of the action—for instance, that a case was resolved in the tenant’s 

favor.” 222  In 2018, the FTC penalized RealPage $3 million for its use of 

searches that included information on people with similar surnames.223  

The CFPB was created in the wake of the Great Recession after the 2008 

financial crisis to ensure regulation of banks and lenders and to protect 

consumers from abusive and predatory actions by for-profit financial and real 

estate industries.224 According to the National Housing Law Project:  

“Over the past decade, the CFPB has helped keep working homeowners and 

tenants across the country stably housed. . . . [It] reined in corporate landlords 

who use unfair and biased tenant-screening and debt collection practices that 

 

 218  Id.; see supra Part IV.B. 

 219  15 U.S.C. § 1681e(b). 

 220  Id.; see Seth Frotman, Credit Reporting Companies and Furnishers Have 

Obligations to Assure Accuracy in Consumer Reports, CONSUMER FIN. PROT. BUREAU (May 

6, 2022), https://www.consumerfinance.gov/about-us/blog/credit-reporting-companies-and-

furnishers-have-obligations-to-assure-accuracy-in-consumer-reports/ [https://perma.cc/6B3S-

EA3Z]. 

 221  What Tenant Background Screening Companies Need to Know About the Fair 

Credit Reporting Act, supra note 86; 15 U.S.C. § 1681e(b). 

 222  What Tenant Background Screening Companies Need to Know, supra note 86.  

 223  Texas Company Will Pay $3 Million to Settle FTC Charges That It Failed to Meet 

Accuracy Requirements for Its Tenant Screening Reports, FED. TRADE COMM’N (Oct. 16, 

2018), https://www.ftc.gov/news-events/news/press-releases/2018/10/texas-company-will-pay-

3-million-settle-ftc-charges-it-failed-meet-accuracy-requirements-its-tenant 

[https://perma.cc/W33N-DAFZ]. 

 224  See The National Housing Law Project on Trump Admin’s Unlawful Assault on 

Consumer Protection Watchdog: Working People Will Suffer, NAT’L HOUS. L. PROJECT 

(Feb. 14, 2025), https://www.nhlp.org/press-release/the-national-housing-law-project-on-trump-

admins-unlawful-assault-on-consumer-protection-watchdog-working-people-will-suffer/ 

[https://perma.cc/UCL6-PPDC]. 
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shut out poor people and people of color from housing . . . and drive people to 

eviction.”225 

During the Biden-Harris Administration, the CFPB was instrumental in 

addressing unfair and biased business practices, including tenant screening 

practices.226 For example, on July 1, 2021, the CFPB issued an enforcement 

compliance bulletin, 227  which survived the Trump-Vance 2025 sweeping 

withdrawal of interpretive guidance and that foreshadowed enforcement actions 

against CRAs that report misinformation, stating it: 

intends to look carefully at the accuracy and dispute-handling practices of 

CRAs that report rental information, including whether their procedures to 

match information to consumers are reasonable; whether they report eviction 

information that is inaccurate, incomplete, or misleading (such as may result 

from a failure to have reasonable procedures to report information about the 

disposition of an eviction filing, to prevent the inclusion of multiple entries for 

the same eviction action in the same consumer report, or to prevent the 

inclusion of eviction information that has been sealed or expunged); and 

whether they conduct timely and reasonable investigations of consumer 

disputes.228  

The CFPB stated that it was “particularly concerned that the procedures that 

some tenant-screening companies use to match public records . . . to specific 

consumers may create a high risk that inaccurate data will be included in tenant-

screening reports,” and that the “risk of mismatching” may fall heaviest on 

“Hispanic, Black, and Asian individuals because there is less surname diversity 

than among the white population.”229 Without providing details, the bulletin 

stated that the CFPB would “pay particular attention” to whether CRAs are 

“using a sufficient number of identifiers to match consumer report information 

to the consumer . . . , including whether CRAs are using name-matching 

 

 225  Id. 

 226  See generally Fair Credit Reporting; Name-Only Matching Procedures, 86 Fed. 

Reg. 62468 (Nov. 10, 2021) (to be codified at 12 C.F.R. pt. 1022) (reiterating industry 

obligations to use reasonable procedures to assure maximum possible accuracy under the 

Fair Credit Reporting Act). This opinion was withdrawn in 2025. Interpretive Rules, Policy 

Statements, and Advisory Opinions; Withdrawal, 90 Fed. Reg. 20084, 20086 (May 12, 

2025). 

 227  CONSUMER FIN. PROT. BUREAU, BULL. 2021-03, CONSUMER REPORTING OF 

RENTAL INFORMATION 1, 18 (2021), 

https://files.consumerfinance.gov/f/documents/cfpb_consumer-reporting-rental-

information_bulletin-2021-03_2021-07.pdf [https://perma.cc/XPG7-L9RR]. 

 228  Id. at 1. 

 229  Id. at 12–13. The U.S. Census Bureau noted that “[t]wenty-six surnames cover a 

quarter of the Hispanic population and 16 percent of Hispanic people reported one of the top 

10 Hispanic names. The pattern is similar for Asians and [B]lacks.” Id. at 13 n.48. 
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procedures or limited identifiers likely to heighten the risk of inaccurate 

matching.”230  

In the bulletin, the CFPB stated that CRAs may be reporting public eviction 

records “without having reasonable procedures to report information about the 

disposition of the eviction filing” or to “exclude from consumer reports eviction 

information that has been sealed or expunged.”231 The bulletin emphasized that 

the CFPB would “hold CRAs and furnishers accountable for failing to comply 

with the FCRA and Regulation V” and “take appropriate enforcement action to 

address violations and seek all appropriate corrective measures, including 

remediation of harm to consumers.”232  

In November 2021, the CFPB issued an advisory opinion that further 

underscored the FTC’s “tips” page, highlighting that a consumer reporting 

agency that prepares consumer reports using name-only matching (“i.e., 

matching information to the particular consumer who is the subject of a 

consumer report based solely on whether the consumer’s first and last names 

are identical or similar to the names associated with the information”) does not 

use reasonable procedures to assure maximum possible accuracy under FCRA 

section 607(b).233 This guidance was withdrawn in 2025.234  

 

 230  Id. at 15–16. 

 231  Id. at 13. 

 232  CONSUMER REPORTING OF RENTAL INFORMATION, supra note 227, at 2, 15. The 

Bureau also detailed what it will focus on for CRAs engaged in reporting rental information:  

1. Whether CRAs are reporting accurate rental information.  

2. Whether CRAs are using a sufficient number of identifiers to match 

consumer report information to the consumer who is the [report’s] subject, 

including whether CRAs are using name-matching procedures or limited 

identifiers likely to heighten the risk of inaccurate matching.  

3. Whether CRAs are reporting eviction information that is inaccurate, 

incomplete, or misleading (such as may result from a failure to have reasonable 

procedures to report information about the disposition of an eviction filing, to 

prevent the inclusion of multiple entries for the same eviction action in the 

same consumer report, or to prevent the inclusion of eviction information that 

has been sealed or expunged). 

Id. at 15–16. 

 233  Fair Credit Reporting; Name-Only Matching Procedures, 86 Fed. Reg. 62468 

(Nov. 10, 2021) (to be codified at 12 C.F.R. pt. 1022); see What Tenant Background 

Screening Companies Need to Know, supra note 86. See generally 15 U.S.C. § 1681(b) 

(stating exempt cases of information excluded from credit reports). 

 234  Interpretive Rules, Policy Statements, and Advisory Opinions; Withdrawal, 90 

Fed. Reg. 20084, 20086 (May 12, 2025). 
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In 2023, the CFPB and FTC filed a complaint against TransUnion Rental 

Screening Solutions targeting their use of eviction records.235 The basis of the 

action was TransUnion’s failure: 

“to follow reasonable procedures to assure maximum possible accuracy of 

information in background screening reports that landlords and others rely on 

to, among other things, make rental decisions about specific consumers 

(“Tenant Screening Reports”), and by failing to clearly and accurately disclose 

to consumers the sources of information in background screening reports.236 

The United States District Court for the District of Colorado granted both 

monetary relief ($11 million) and injunctive relief. 237  The court restrained 

TransUnion from: 

Failing to maintain reasonable procedures to assure maximum possible 

accuracy of the information concerning the individual about whom a 

Background Screening Report relates, including reasonable procedures 

designed to: 

1. Prevent the inclusion of multiple filings for the same Eviction Proceeding; 

2. Accurately reflect dispositions of Eviction Proceedings; 

3. Label data fields to describe accurately the contents of the data field; and 

4. Ensure that Sealed Records are not included in Background Screening 

Reports.238  

In 2024, the CFPB, again, issued an advisory opinion that discussed the use 

of reasonable procedures to assure maximum accuracy under the FCRA.239 

Specifically, the CFPB discussed the need to have procedures in place to prevent 

reporting information that is duplicative or that has been expunged or sealed.240 

The CFPB clarified the circumstances under which a CRA violates the FCRA: 

In particular, a consumer reporting agency that reports public record 

information is not using reasonable procedures to assure maximum possible 

accuracy if it does not have reasonable procedures in place to ensure that (1) it 

does not report information that is duplicative or that has been expunged, 

sealed, or otherwise legally restricted from public access in a manner that 

would prevent the user from obtaining it directly from the government entities 

that maintain the records and (2) it includes any existing disposition 

 

 235  Complaint at 7, Fed. Trade Comm’n v. TransUnion Rental Screening Sols., Inc., 

No. 1:23-cv-2659 (D. Colo. Oct. 12, 2023). 

 236  Id. at 2. 

 237  Stipulated Order for Permanent Injunction, Monetary Judgment, Civil Penalty 

Judgment, and Other Relief at 7, 10, No. 1:23-cv-2659 (D. Colo. Oct. 18, 2023). 

 238  Id. at 7. 

 239  Fair Credit Reporting; Background Screening, 89 Fed. Reg. 4171 (Jan. 23, 2024) 

(to be codified at 12 C.F.R. pt. 1022). 

 240  Id. 
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information if it reports arrests, criminal charges, eviction proceedings, or other 

court filings.241  

The Trump Administration withdrew this advisory opinion in 2025;242 

however, courts may still consider CFPB’s prior interpretations when 

determining what the law requires.243  

The FCRA also requires landlords to inform would-be tenants if they were 

rejected due to a negative report and the company that produced it. 244 

Applicants can then dispute inaccurate or incomplete information and request 

corrections.245 The companies must “conduct a reasonable investigation,” and 

where information is inaccurate, incomplete or cannot be verified, it must be 

deleted or corrected.246 Companies have thirty days to respond, by which time 

it is likely that the unit will have been leased to another applicant.247 Consumers 

can file complaints with the FTC and the CFPB or sue the screening company 

for faulty individual background reports, but these actions do not usually result 

in reform without the ability to confront the entire screening practice or robust 

tenant representation.248  

 

 241  Id. at 4173. 

 242  Interpretive Rules, Policy Statements, and Advisory Opinions; Withdrawal, 90 

Fed. Reg. 20084, 20086 (May 12, 2025). 

 243  Press Release, Nat’l Consumer L. Ctr., Consumer Laws Unaffected by CFPB’s 

Withdrawal of Guidance (May 14, 2025), https://www.nclc.org/consumer-laws-unaffected-

by-cfpbs-withdrawal-of-guidance/ [https://perma.cc/36S7-JPMQ]. 

 244  What Should I Do If My Rental Application Is Denied Because of a Tenant 

Screening Report?, CONSUMER FIN. PROT. BUREAU (May 28, 2025), 

https://www.consumerfinance.gov/ask-cfpb/what-should-i-do-if-my-rental-application-is-

denied-because-of-a-tenant-screening-report-en-2105/ [https://perma.cc/EA9D-SAWK].  

 245  See id.; 12 C.F.R. § 1022.43(e)(1) (2025). 

 246  How Do I Dispute an Error on My Credit Report?, CONSUMER FIN. PROT. BUREAU 

(Dec. 12, 2024), https://www.consumerfinance.gov/ask-cfpb/how-do-i-dispute-an-error-on-

my-credit-report-en-314/ [https://perma.cc/7VA3-2MBA]; Consumer Financial Protection 

Circular 2022-07: Reasonable Investigation of Consumer Reporting, CONSUMER FIN. PROT. 

BUREAU (Aug. 22, 2024), https://www.consumerfinance.gov/compliance/circulars/consumer-

financial-protection-circular-2022-07-reasonable-investigation-of-consumer-reporting-

disputes/#:~:text=Accordingly%2C%20consumer%20reporting%20agencies%20and,or%20pr

eferred%20documentation%20or%20forms [https://perma.cc/7BV9-3VBZ]. 

 247  How Do I Dispute an Error on My Credit Report?, supra note 246; WU ET AL., 

supra note 138, at 25.  

 248  Disputing Errors on Your Tenant Background Check Report, FED. TRADE COMM’N 

(Mar. 2024), https://consumer.ftc.gov/articles/disputing-errors-your-tenant-background-

check-report [https://perma.cc/6JH8-A97S]; Review Your Rental Background Check, 

CONSUMER FIN. PROT. BUREAU (Oct. 11, 2023), https://www.consumerfinance.gov/rules-

policy/tenant-background-checks/review-your-rental-background-check/ 

[https://perma.cc/T6UG-BYJR]; see Esme Caramello & Nora Mahlberg, Combating Tenant 

Blacklisting Based on Housing Court Records: A Survey of Approaches, CLEARINGHOUSE 

REV., Aug. 2017, at 1. 
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Notably, these actions do not investigate the use of AI and algorithms in 

tenant screenings. In March 2021, the Board of Governors of the Federal 

Reserve System, CFPB, Federal Deposit Insurance Corporation, National Credit 

Union Administration, and Office of the Comptroller of the Currency (the 

Agencies) issued a Request for Information (RFI) in the Federal Register.249 

The RFI had two goals.250 First, it solicited information and commentary from 

financial institutions on their use of artificial intelligence.251 Second, it sought 

to determine if it would be helpful for the Agencies to clarify for financial 

institutions how to use “AI in a safe and sound manner and in compliance with 

applicable laws and regulations, including those related to consumer 

protection.”252  

The National Consumer Law Center submitted comments that addressed the 

use of AI in tenant screening practices: 

The Agencies should issue guidance regarding the use of AI-based tenant 

screening tools and engage in enforcement actions to ensure compliance with 

the applicable laws they enforce, including the Fair Credit Reporting Act. To 

the extent that the CFPB has supervisory authority over certain companies 

offering tenant screening products, it should also exercise that authority.253  

In addition, over forty consumer rights, civil rights, and fair housing 

organizations submitted comments describing how AI risks discrimination and 

inequitable outcomes for consumers.254 However, no responsive guidance was 

 

 249  Request for Information and Comment on Financial Institutions’ Use of Artificial 

Intelligence, Including Machine Learning, 86 Fed. Reg. 16837 (Mar. 31, 2021). 

 250  Id. 

 251  Id. at 16840. 

 252  Id. 

 253  NAT’L CONSUMER L. CTR., RE: REQUEST FOR INFORMATION AND COMMENT ON THE 

FINANCIAL INSTITUTIONS’ USE OF ARTIFICIAL INTELLIGENCE, INCLUDING MACHINE 

LEARNING 19 (2021), https://www.nclc.org/wp-

content/uploads/2022/08/comments_RFI_AI-1.pdf [https://perma.cc/2FFG-BT7T]. 

 254  Commenters included: AI Blindspot, American Civil Liberties Union, Americans 

for Financial Reform, Education Fund, California Reinvestment Coalition, Center for 

Democracy & Technology, Center for New York City Neighborhoods, Inc., Center for 

Responsible Lending, Center on Race, Inequality, and the Law, Consumer Action, Consumer 

Federation of America, East Metro Civic Alliance, Equal Rights Center, Fair Housing 

Advocates Association, Fair Housing Advocates of Northern California, Fair Housing 

Center of Central Indiana, Fair Housing Center of Northern Alabama, Fair Housing Center 

of Southwest Michigan, Fair Housing Center of West Michigan, Fair Housing Council of 

Greater San Antonio, FairPlay AI, Housing Equality Center of Pennsylvania, Illinois 

People’s Action, Lawyers’ Committee for Civil Rights under Law, The Leadership 

Conference on Civil and Human Rights, Liberation in a Generation, Long Island Housing 

Services, Inc., Louisiana Fair Housing Action Center, Miami Valley Fair Housing Center, 

NAACP Legal Defense and Educational Fund, Inc. (LDF), National Community 

Reinvestment Coalition, National Consumer Law Center (on behalf of its low-income 
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developed before the change in leadership from the Biden-Harris to the Trump-

Vance Administration in 2025. 

The extent of compliance enforcement and regulation is dependent upon 

Executive Branch leadership and priorities.255 In February 2025, the Trump-

Vance Administration announced the practical shuttering of the CFPB by 

decreasing staff by 90%.256 Elon Musk, Department of Government Efficiency 

leader, proclaimed the death of the consumer protection agency, posting on the 

platform X: “CFPB RIP.”257 The legality of eliminating the CFPB through mass 

layoffs is currently being challenged through numerous lawsuits.258 Until the 

only federal agency tasked with protecting consumers from financial abuse is 

fully restored, there is little to stop unchecked screening practices that exclude 

families and individuals from future rental opportunities, effectively locking 

them out of safe and decent housing. 

 

clients), National Council of Asian Pacific Americans, National Fair Housing Alliance, New 

York University Center for Critical Race & Digital Studies, North Texas Fair Housing 

Center, Philadelphia Unemployment Project, SolasAI, South Suburban Housing Center, 

Student Borrower Protection Center, TechEquity Collaborative, Texas Appleseed, Upturn, 

U.S. PIRG, Woodstock Institute. See generally NAT’L FAIR HOUS. ALL., RE: REQUEST FOR 

INFORMATION AND COMMENT ON FINANCIAL INSTITUTIONS’ USE OF ARTIFICIAL 

INTELLIGENCE, INCLUDING MACHINE LEARNING (2021), 

https://www.regulations.gov/comment/OCC-2020-0049-0055 (detailing various concerns 

regarding the  use of AI by financial institutions and recommending actions for the agencies 

to take). 

 255  See Jess Bidgood, When Musk’s Team Shows Up at Your Doorstep, N.Y. TIMES 

(Feb. 12, 2025), https://www.nytimes.com/2025/02/12/us/politics/elon-musk-doge-cfpb-

trump.html. 

 256  CFPB Acting Director Russell Vought instructed all agency employees to not 

perform “any work tasks,” including working on pending investigations and monitoring of 

legal compliance, and disabled the agency website homepage by replacing it with a “page 

not found” error message. Laurel Wamsley, New CFPB Chief Closes Headquarters, Tells 

All Staff They Must Not Do ‘Any Work Tasks’, NPR (Feb. 10, 2025), 

https://www.npr.org/2025/02/08/nx-s1-5290914/russell-vought-cfpb-doge-access-musk 

[https://perma.cc/GP9S-PSAX]; Jessica Merritt, Should You Be Worried About the CFPB 

Halt? Here’s What It Means for Banking, U.S. NEWS (Feb. 12, 2025), 

https://www.usnews.com/banking/articles/should-you-be-worried-about-the-cfpb-halt 

[https://perma.cc/VLA4-7TWS]. The CFPB’s homepage has since been restored, but the 

Trump-Vance Administration’s goal of effectively closing the agency is ongoing—including 

an effort to fire 90% of its staff. Stacy Cowley, Appeals Court Temporarily Blocks Mass 

Firings at Consumer Bureau, N.Y. TIMES (Apr. 29, 2025), 

http://nytimes.com/2025/04/29/us/politics/appeals-court-temporarily-blocks-mass-firings-

at-consumer-bureau.html. 

 257  Elon Musk (@elonmusk), X (Feb. 7, 2025, at 4:41 ET), 

https://x.com/elonmusk/status/1887979940269666769?lang=en&mx=2 

[https://perma.cc/PGM8-X8WY]. 

 258  Lawsuit Challenges Trump Administration’s Illegal Effort to Shut Down CFPB, 

PUB. CITIZEN (Feb. 13, 2025), https://www.citizen.org/news/lawsuit-challenges-trump-

administrations-illegal-effort-to-shut-down-cfpb/ [https://perma.cc/59ZM-248Q]. 
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B. State Regulation of Tenant Screening Practices  

Without the CFPB to enforce FCRA, there are few protections in place to 

prevent the misuse of tenant eviction history. Generally, states and localities can 

regulate tenant screening and selection practices and/or access to eviction court 

records, though they rarely do. 259  Notably, many of the jurisdictions that 

proactively address rental screening practices also have tenant protections in 

place that are demonstrated to reduce eviction rates, such as “just cause” policies 

and a tenant right to counsel, among others.260  

The few states and localities that regulate tenant screening and selection 

practices go beyond the FCRA to control how property owners and landlords 

use screening reports and the presence of past eviction records in their decision 

making.261  In some cases, jurisdictions prohibit landlords from denying an 

application for tenancy based on a past eviction record.262 Much like at the 

federal level, regulation of screening practices requires inspection and 

enforcement resources.263 The following jurisdictions have adopted policies to 

regulate tenant screening practices: 

Colorado: A prospective tenant using a housing subsidy is not required to 

include a credit score, or an adverse credit event, such as an eviction, in a 

portable screening report.264  

Minneapolis and Saint Paul, Minnesota: These cities require landlords to 

either conduct individualized assessments or use “inclusive screening criteria,” 

which prohibit the consideration of evictions that are dismissed or decided in 

the tenant’s favor, as well as any eviction judgments that are three or more years 

older than the application date.265  

 

 259  See Consumer Data Indus. Ass’n v. Frey, 26 F.4th 1, 3 (1st Cir. 2022). 

 260  See generally Benfer, supra note 104, at 111–32 (listing states that have formally 

adopted “just cause” eviction standards); Emily A. Benfer et al., A Descriptive Analysis of 

Tenant Right to Counsel Law and Praxis 2017–2024, 35 HOUS. POL’Y DEBATE 470 (2025) 

(discussing tenant right to counsel policies in various states and localities); NETWORK FOR 

PUB. HEALTH L., DETERRING SERIAL EVICTION FILING 3–4, (2021), 

https://www.networkforphl.org/wp-content/uploads/2021/05/Fact-Sheet-Deterring-Serial-

Eviction-Filing.pdf [https://perma.cc/GCK4-8JBY]. 

 261  See infra notes 264–271 and accompanying text. 

 262  See infra notes 264–271 and accompanying text. 

 263  See infra notes 264–271 and accompanying text; supra notes 255–261 and 

accompanying text. 

 264  H.B. 25-1236, 75th Gen. Assemb., Reg. Sess. (Colo. 2025) 

https://leg.colorado.gov/sites/default/files/2025a_1236_signed.pdf [https://perma.cc/GMM5-

GAPN]. 
 265  Renter Screening, MINNEAPOLIS (Nov. 22, 2024) 

https://www2.minneapolismn.gov/business-services/licenses-permits-inspections/rental-

licenses/renter-protections/renter-screening/ [https://perma.cc/TK63-YLPQ]; HOUS. JUST. 

CTR., OPENING THE DOOR 19 (2021), https://www.fhfund.org/wp-

content/uploads/2021/04/FHFHJC_Open-the-Door_TenantScrReport_final.pdf 
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Minnesota: A landlord may not deny a rental application based on a pending 

eviction action; any court file that is not public, has been expunged, or has been 

destroyed; or any eviction action that has not resulted in a writ of recovery of 

premises or order to vacate. If a landlord charges an application fee and then 

rejects an applicant, the landlord must notify the tenant of the reason for the 

denial within fourteen days or return the deposit.266  

New York: Landlords are prohibited from refusing to rent or lease to a 

potential tenant on the basis of a past or pending landlord-tenant action. In New 

York, there is a rebuttable presumption that the landlord is in violation of the 

law if they requested information about the tenant from a tenant screening 

bureau or inspected court records and subsequently refused to rent to the 

tenant.267  

Philadelphia, Pennsylvania: Philadelphia prohibits landlords from 

automatically declining to rent to a prospective tenant solely because of an 

eviction record and provides tenants with the private right of action to dispute a 

decision or seek reconsideration.268  

Seattle, Washington: In Seattle, the First-in-Time Act requires landlords to 

provide notice of their screening criteria and to offer tenancy to the first 

applicant who applies for an open unit and meets the criteria.269  

Washington: When a court has ordered that a case is of “limited 

dissemination,” a tenant screening service provider must not disclose the 

existence of an unlawful detainer action in a tenant screening report or use the 

unlawful detainer action as a factor in determining any score or recommendation 

in a report.270 Washington also requires a landlord to disclose the reason for the 

denial, prohibits the reporting of domestic violence protective orders, and 

requires landlords to disclose their criteria.271  

 

[https://perma.cc/776H-DVAC]; STABLE, ACCESSIBLE, FAIR, & EQUITABLE HOUSING SAINT 

PAUL, ORD 20-14 SECTION 193.04 POLICY BULLETIN: TENANT SCREENING GUIDELINES 2 

(2021) https://www.stpaul.gov/sites/default/files/2021-

02/Tenant%20Screening%20Guidelines%20Policy%20Bulletin.pdf [https://perma.cc/XMQ5-

VRHD]. 

 266  MINN. STAT. ANN. § 504B.173 (West, Westlaw through 2025 Reg. and 1st Spec. 

Sess.); see HOUS. JUST. CTR., supra note 265, at 19. 

 267  N.Y. REAL PROP. LAW § 227-f, https://www.nysenate.gov/legislation/laws/RPP/227-F. 

 268  PHILA., PA., CODE ANN. § 9-810(2)–(4) (2024). 

 269  SEATTLE, WASH., MUN. CODE § 14.08.050 (2025). 

 270  WASH. REV. CODE ANN. § 59.18.367 (West, Westlaw through 2025 Sess.). 

 271  Id.; WASH. REV. CODE ANN. §§ 59.18.257, .580 (West, Westlaw through 2025 Reg. 

Sess.). 
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C. Restriction of Access to Eviction Court Outcomes and Data 

Numerous states and localities attempt to address the “Scarlet E” by limiting 

public access to eviction records. 272  This typically involves sealing or 

expunging the court record or limiting the types of evictions that are publicly 

accessible and could appear on tenant screening reports.273 At the time of this 

writing, policymakers and courts in over twenty states, the District of Columbia, 

and multiple cities, have adopted record-sealing laws, and at least six states and 

the District of Columbia adopted pandemic-related record-sealing laws. 274 

Underscoring its utility as a housing stabilization measure, in 2021, 

policymakers introduced thirty-one eviction record-sealing bills. 275 

Additionally, the American Bar Association passed a resolution in 2022 urging 

federal, state, and local governments to prohibit tenant screening practices that 

include nonpayment of rent evictions during the COVID-19 pandemic.276  

Record shielding, sealing, and expungement laws are either mandatory and 

automatic, or they are discretionary and triggered by a petition to the court.277 

Mandatory laws automatically shield, seal, or expunge the eviction record, 

based on certain conditions or after the passage of a set period of time.278 

Because it only limits the public’s access, parties and court personnel can still 

access the case file when a record is sealed or shielded.279 Discretionary laws 

require the tenant (and/or landlord) to petition the court for record sealing or 

expungement and do not guarantee that the record will be sealed.280 Approaches 

 

 272  See generally NAT’L LOW INCOME HOUS. COAL., supra note 20 (listing the laws in 

various states that limit public access to eviction records). 

 273  Lake & Tupper, supra note 47.  

 274  See generally NAT’L LOW INCOME HOUS. COAL., supra note 20 (listing the states 

that have adopted eviction record-sealing laws); Mapping the Growth of Eviction Record 

and Tenant Screening Protections, POLICYLINK (Sep. 2025), 

https://www.policylink.org/mapping-the-growth-of-eviction-record 

[https://perma.cc/JM3B-RJ32]. 

 275  Erika Rickard & Natasha Khwaja, State Policymakers Are Working to Change How 

Courts Handle Eviction Cases, PEW CHARITABLE TRS. (Aug. 26, 2021), 

https://www.pew.org/en/research-and-analysis/articles/2021/08/26/state-policymakers-are-

working-to-change-how-courts-handle-eviction-cases [https://perma.cc/J9RN-5M7R]. 

 276  See With Evictions Rising, So Does Demand for More Lawyers, A.B.A. (Aug. 17, 

2020), https://www.americanbar.org/news/abanews/aba-news-archives/2020/08/evictions-

and-demands-for-justice/ [https://perma.cc/MW5F-HX3Q]; see also Ten Guidelines for 

Residential Eviction Laws, A.B.A. (Mar. 14, 2022), 

https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendan

ts/ls-sclaid-ten-guidelines-eviction.pdf [https://perma.cc/V6DG-WGB5]; Resolution 10H, 

A.B.A., (Aug. 3–4, 2020), 

https://www.americanbar.org/content/dam/aba/directories/policy/annual-2020/10h-annual-

2020.pdf [https://perma.cc/ZZ6G-2EPD]. 

 277  See infra Part IV.C.2. 

 278  See infra Part V.C.1. 

 279  HUSSEIN, BOURRET & GALLAGHER, supra note 127, at 4. 

 280  See infra Part V.C.2.c. 
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that require a petition rely on the tenant to be aware of and able to navigate court 

policy and procedure and also have grounds.281 As a result, tenants rarely pursue 

record sealing unless they have legal assistance to petition the court.282 Many 

states limit the types of eviction records that are sealed based on how many 

months or years have passed since the judgment, whether the tenant prevailed, 

whether sealing is in the interests of justice, and whether a minor is named on 

the file.283 Multiple jurisdictions have a mandatory waiting period of thirty to 

sixty days before a record is sealed, giving ample time for parties to appeal, 

searchable databases (e.g., LexisNexis) to download case information, and 

tenant screening companies to mine the court data before it becomes 

unavailable.284 

Notably, the majority of eviction record-sealing laws prefer to seal cases in 

which the tenant was not at fault, such as a judgment in the tenant’s favor, a case 

dismissal, or—in the pandemic setting—nonpayment of rent due to job or wage 

loss precipitated by the pandemic-driven economic downturn. 285  Few 

jurisdictions seal the record when the landlord prevailed, even when the tenant 

“cured” by addressing any rental arrears.286 No jurisdictions expressly seal the 

record where the tenant brings an affirmative action against the landlord, such 

as for harassment, retaliation, or breach of the warranty of habitability.287  

As described below, record-sealing and expungement laws can be 

categorized as 1) mandatory, 2) after a certain timeframe, 3) upon petition, 4) 

upon judicial discretion, 5) public health emergency, or 6) limited electronic 

access, as determined by the court. The following examples include select 

record-sealing or expungement laws by category and jurisdiction. 

1. Mandatory Sealing 

a. Minor Named in Eviction Filing 

Massachusetts: Landlords are prohibited from naming minors in an eviction 

complaint and, where listed, the record must be expunged.288  

 

 281  See infra Part V.C.2.b–c. 

 282  See infra Part V.C.2.b; NADA HUSSEIN, NAT’L LOW INCOME HOUS. COAL., 

EVICTION RECORD SEALING AND EXPUNGEMENT, 7–10 (2024), 

https://nlihc.org/sites/default/files/AG-2024/7-2_Eviction-Record-Sealing-and-

Expungement.pdf [https://perma.cc/873C-AARZ]. 

 283  See infra Part V.C.2.b–c. 

 284  See infra Part V.C. 

 285  See infra Part V.C. 

 286  See infra Part V.C. 

 287  See infra Part V.C. 

 288  MASS. GEN. LAWS ANN. ch. 239, § 2 (West, Westlaw through Ch. 65 of 2025 1st 

Ann. Sess.). 
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Illinois: Courts must seal the record where the complaint named a defendant 

who was a minor at the time of filing.289 

b. Temporarily Sealed, Pending Case Outcome 

California: Records in eviction lawsuits are automatically sealed for sixty 

days after filing and unsealed if the landlord prevails.290 Parties can stipulate to 

sealing the record after the sixty days.291  

Colorado: Records are sealed while eviction cases are pending and can be 

sealed indefinitely after a judgment if all parties agree.292  

c. Dismissed Action or Judgment in Favor of the Tenant 

Arizona: The court is required to seal eviction records in all eviction 

proceedings in which there is an order dismissing the action or a judgment is 

entered in favor of the tenant.293 In addition, the court must seal eviction records 

in cases where the landlord and tenant have come to a written agreement to set 

aside the order of eviction.294  

Connecticut: Online eviction records will be removed by the Judicial 

Department within thirty days in cases where the action is withdrawn, there is a 

judgment of dismissal, or a final disposition of the action includes a judgment 

for the tenant.295 In addition, online records that have been removed by the 

Judicial Department cannot be sold to any person or entity for commercial 

purposes.296  

Idaho: The eviction is automatically shielded from public view if the case 

was dismissed, there is no appeal pending, and three years have passed from the 

date of filing.297  

Indiana: If the case is dismissed—upon motion by a tenant, the landlord, or 

the court—the court must seal eviction records in cases where the action is 

 

 289  735 ILL. COMP. STAT. ANN. 5/9-121(c) (West, Westlaw through P.A. 104-456 of 

the 2025 Reg. Sess.). 

 290  CAL. CIV. PROC. CODE § 1161.2(a)(1)(F) (West, Westlaw through Ch. 790 of 2025 

Reg. Sess.). 

 291  See id. § 1161.2(a)(2). 

 292  COLO. REV. STAT. ANN. § 13-40-110.5 (West, Westlaw through July 1, 2025). 

 293  ARIZ. REV. STAT. ANN. § 33-1379(A) (West, Westlaw through 1st Reg. Sess. of 

57th Legis. 2025). 

 294  Id. § 33-1379(B). 

 295  CONN. GEN. STAT. ANN. § 47a-26j(a) (West, Westlaw through 2025 Reg. Sess. and 

2025 Nov. Special Sess.). 

 296  Id. § 47a-26j(c). 

 297  IDAHO CODE ANN. § 6-303A(1) (West, Westlaw through 1st Reg. Sess. of 68th 

Legis.). 
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dismissed, a judgment in favor of the tenant is entered, or a judgment against 

the tenant is overturned or vacated on appeal.298  

Maryland: The district court must shield all records relating to a failure to 

pay proceeding within sixty days after the final resolution if the proceeding did 

not result in a judgment of possession.299  

Minnesota: The court must, without motion, order the expungement of an 

eviction case where the defendant prevailed on the merits or the complaint is 

dismissed for any reason.300 

Nevada: Eviction case court files are sealed automatically and are not open 

to inspection: (1) ten judicial days after the entry of a court order denying or 

dismissing the action for summary eviction; or (2) if a landlord fails to file an 

affidavit of complaint within thirty days after a tenant files an affidavit to contest 

the matter.301 

Oregon: Tenants can file a motion to set aside the judgment and seal the 

records of an eviction action.302 Courts must grant the motion if the judgment 

was one of restitution, a period of at least five years has passed, and the tenant 

has satisfied any money award; the judgment was a judgment by stipulation and 

the tenant has complied with the terms of the stipulated agreement and satisfied 

any money award; or the judgment was a judgment of dismissal entered in the 

applicant’s favor.303  

Utah: All evictions are automatically expunged if the case was dismissed, 

there is no appeal pending for the case and at least 120 days have passed since 

the eviction was filed or the parties to the eviction have stipulated to the 

expungement.304  

Virginia: In cases commenced after July 1, 2024, the court shall 

automatically expunge the eviction record where the court dismissed the case, 

 

 298  IND. CODE § 32-31-11-3(a) (2025). 

 299  MD. CODE ANN. REAL PROP. § 8-503(b)(1) (West, Westlaw through June 1, 2025). 

 300  MINN. STAT. ANN. § 484.014(3)(a)(2-3) (West, Westlaw through 2025 Reg. and 1st 

Spec. Sess.); but see Weidner Apartment Homes v. B.F., No. A25-0951, 2026 WL 262167 

(Minn. Ct. App. Feb. 2, 2026) (holding that the provision requiring mandatory record sealing 

after three years violates the separation of powers by mandating automatic expungement). 

 301  NEV. REV. STAT. ANN. § 40.2545(2) (West, Westlaw through May 19, 2025 of 83d 

Reg. Sess.); Nev. Justice Ct. R. Civ. P. 60 (West, Westlaw through July 1, 2025); Responding 

to a Court Order for Eviction, CIV. L. SELF-HELP CTR., 

https://www.civillawselfhelpcenter.org/self-help/evictions-housing/evictions/information-for-

tenants/90-responding-to-an-order-for-

eviction#:~:text=NOTE!,Eviction%20Case%20the%20tenant%20must 

[https://perma.cc/LF2C-KGYV]. 

 302  OR. REV. STAT. ANN. § 105.163(1) (West, Westlaw through 2025 Reg. Sess. of 83d 

Legis. Assemb.). 

 303  Id. 

 304  UTAH CODE ANN. § 78B-6-852(1) (West, Westlaw through May 6, 2025). 
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and thirty days have passed or a “voluntary nonsuit of such action” was taken 

and six months have passed.305  

d. Eviction Due to Foreclosure or Sale of Property 

Illinois: Courts must seal the record where the lease was unlawfully 

terminated, where the tenant was on the property lawfully but was evicted due 

to the foreclosure of a mortgage, or where the complaint named a defendant who 

was a minor at the time of filing.306  

Minnesota: Courts must seal the record if the tenant occupied real property 

that was subject to a contract for deed cancellation or mortgage foreclosure and 

“the time for contract cancellation or foreclosure redemption has expired and 

the defendant vacated the property prior to commencement of the eviction 

action,” or if “the defendant was a tenant during the contract cancellation or 

foreclosure redemption period and did not receive a notice . . . to vacate on a 

date prior to commencement of the eviction case.”307  

New York: Court records related to an eviction as a result of foreclosure 

“shall be sealed and be deemed confidential. No disclosure or use of such 

information related to any such lessee shall be authorized, and the use of such 

information shall be prohibited.”308 

2. Sealed After a Certain Timeframe 

New Jersey: Pursuant to state court rules, cases will be restricted from 

public view where there is no judgment or if the case is over seven years old.309 

Oregon: Provided certain conditions are satisfied, Oregon’s courts will 

automatically seal eviction orders five years after a judgment of restitution and 

one year after a judgment of stipulation.310  

Wisconsin: While the state does not have a record-sealing law, the 

Wisconsin Circuit Court Access system removes records of cases, including 

 

 305  VA. CODE ANN. § 8.01-130.01(A) (West, Westlaw through 2025 Reg. and 

Reconvened Sess.). 

 306  735 ILL. COMP. STAT. 5/9-121(c) (West, Westlaw through P.A. 104-456 of the 2025 

Reg. Sess.). 

 307  MINN. STAT. ANN. § 484.014(3)(a)(1) (West, Westlaw through 2025 Reg. and 1st 

Spec. Sess.). 

 308  N.Y. REAL PROP. ACTS. LAW § 757 (McKinney, Westlaw through L.2025 ch. 1 to 

713). 

 309  N.J. Ct. R. 1:38-3(f)(11) (public access will be restricted regarding: “Records of (i) 

adjudicated or otherwise disposed of landlord tenant cases in which no judgment for 

possession ever has been entered; and (ii) landlord tenant cases in which judgment for 

possession was entered seven years ago or longer.”). 

 310  OR. REV. STAT. ANN. § 105.164(1)(b) (West, Westlaw through 2025 Reg. Sess. of 

the 83d Legis. Assemb.). 
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eviction actions, two years after their dismissal.311 Once removed, the public 

cannot access the information online or download bulk data from the court’s 

website.312  

Washington, D.C.: The Superior Court must seal all court orders related to 

an eviction proceeding within thirty days of the case’s conclusion if the 

proceeding does not result in a judgment in favor of the landlord.313 In addition, 

eviction proceedings that do result in a judgment in favor of the landlord are 

automatically sealed three years after the final resolution of the eviction 

proceeding.314  

Until 2025, in Minnesota, the court was required by statute to order the 

expungement of eviction cases three years after the eviction.315 The Minnesota 

Court of Appeals held that this section of the statute was facially 

unconstitutional for violating the separation of powers by mandating 

expungement.316 

3. Sealed Upon Petition 

Indiana: Upon motion by a tenant, the court must seal eviction records in 

cases where a money judgment against the tenant was entered and the tenant has 

satisfied the money judgment; or the final judgment against the tenant does not 

include a money judgment and at least seven years have elapsed since the entry 

of the judgment.317  

Rhode Island: The court shall grant a motion to seal, filed thirty days after 

the expiration of the appeal period, if the court finds that the underlying action 

was dismissed, the action was resolved by stipulation and the terms of 

stipulation were satisfied by the parties, any monetary judgment against the 

moving party has been satisfied, or the action has been dismissed for lack of 

prosecution after five years.318  

 

 311  See Morgan v. Cir. Ct. for Dane Cnty., 388 Wis. 2d 258 (2019); Joe Forward, 

Dismissed Criminal, Eviction, Other Cases No Longer Displayed on Court Website After 

Two Years, STATE BAR ASS’N WIS. (Feb. 21, 2018), 

https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=10&Iss

ue=3&ArticleID=26182 [https://perma.cc/C2JQ-F596]. 

 312  Forward, supra note 311. 

 313  D.C. CODE ANN. § 42-3505.09(a)(1) (West, Westlaw through Dec. 6, 2025). 

 314  Id. § 42-3505.09(a)(2). 

 315  MINN. STAT. § 484.014(3)(a)(5) (2025), invalidated by, Weidner Apartment 

Homes v. B.F., No. A25-0951, 2026 WL 262167 (Minn. Ct. App. Feb. 2, 2026) (holding that 

this provision violates the separation of powers by mandating automatic expungement, but 

not addressing other subsections). 

 316  Id.  

 317  IND. CODE § 32-31-11-3(b) (2025). 

 318  34 R.I. GEN. LAWS §§ 34-18-58 

https://webserver.rilegislature.gov/BillText/BillText23/SenateText23/S0912Aaa.pdf 

[https://perma.cc/QW9D-J9D5]; -60(a)-(b) (West, Westlaw through Ch. 100 of the 2025 

Reg. Sess.). 
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Virginia: The court cannot automatically expunge a court record where the 

judgment is entered in favor of the defendant.319 If the defendant petitions the 

court, however, the court must expunge the record without a hearing.320 For 

cases commenced before July 1, 2024, the defendant may petition the court for 

expungement and the court must expunge the record without a hearing if the 

case was dismissed and thirty days have passed or a “voluntary nonsuit of such 

action” was taken and six months have passed.321  

Notably, the Minnesota Court of Appeals held that a state record 

expungement law, which mandates expungement upon receipt of affidavit of 

compliance with the terms of a settlement agreement by the tenant, is 

unconstitutional because it mandates that courts expunge eviction court records 

“solely on the filing of a motion by a party, which violates the separation-of-

powers doctrine by removing the judiciary’s authority to . . . manage its own 

records.”322  The Court of Appeals did not address whether other mandatory 

expungement sections were unconstitutional.  

4. Sealed Upon Judicial Discretion 

Delaware: Allows tenants to petition the court for a discretionary order 

restricting online access to a court record upon a showing of “significant 

negative implications relating to an individual’s ability to . . . obtain or retain” 

housing.323  

Illinois: Courts have discretion to seal eviction records, typically upon 

petition, if there is no basis in law or fact for the lawsuit, it is in the interests of 

justice, and the interests in favor of sealing are not outweighed by the public’s 

interest in knowing about the record.324 

Massachusetts: Tenants with no fault evictions and nonpayment of rent 

evictions can petition the court to seal the record, without notice to the other 

party.325  Consumer reporting agencies are prohibited from reporting sealed 

 

 319  VA. CODE ANN. § 8.01-130.01(A) (West, Westlaw through 2025 Reg. and 

Reconvened Sess.). 

 320  Id. 

 321  Id. § 8.01-130.01(B). 

 322  Sela Invs., Ltd. v. J. H., 22 N.W.3d 181, 184, 188 (Minn. Ct. App. 2025) 

(determining that Minn. Stat. 484.014, Subd. 3(7) is unconstitutional) , further rev. granted, 

No. A24-1380 (Minn. July 30, 2025). 

 323  Operating Procedures: Media Coverage, Public Access and Records Management, 

DEL. JUD. BRANCH, https://courts.delaware.gov/aoc/operating-procedures/op-

media.aspx[https://perma.cc/G597-S2PD]. 

 324  735 ILL. COMP. STAT. 5/9-121(b) (West, Westlaw through P.A. 104-28 of the 2025 

Reg. Sess.); Ill. Sup. Ct. R. 8 ("[T]he court may enter an order restricting access to any case 

or document per order of court."); What Happens If I Have an Eviction on My Record?, ILL. 

LEGAL AID (Jan. 25, 2024), https://www.illinoislegalaid.org/legal-information/what-

happens-if-i-have-eviction-my-record [https://perma.cc/9QFE-3XL2]. 

 325  MASS. GEN. LAWS ch. 239, § 16, https://www.mass.gov/info-details/mass-general-

laws-c239-ss-16 [https://perma.cc/5TYC-ENHS]. 
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records. 326  De-identified data may be made available for “scholarly, 

educational, journalistic or governmental purposes.”327 

Minnesota: Courts have discretionary authority to expunge an eviction 

record where the plaintiff’s case is sufficiently without basis in fact or law or to 

prevent unfairness.328  

Nevada: Courts are authorized to seal an eviction case court file “[u]pon the 

filing of a written stipulation by the landlord and the tenant” or “[u]pon motion 

of the tenant,” if the court finds that the eviction should be set aside or that 

sealing the eviction case court file is in the interests of justice.329  

Cleveland and Garfield Heights, Ohio: The Cleveland Housing Court and 

the Garfield Heights Municipal Court may order record sealing “when the 

interests of justice in sealing the record outweigh the interests of the government 

and the public in maintaining a public record of the case.”330 For example, the 

court may seal the record if the “court dismissed or entered judgment for the 

tenant”; the “landlord dismissed the claim for eviction before adjudication”; the 

“landlord stipulates . . . to sealing the record”; or the “landlord prevailed on the 

merits on the claim” and all of the following criteria are satisfied: extenuating 

circumstances led to the eviction; at least five years have passed since the 

judgment; and at least five years have passed since an adverse judgment 

granting an eviction of the tenant in any jurisdiction.331 However, the court clerk 

still has access to sealed records and the court can order them unsealed.332  

Dayton, Ohio: A court may grant an application to seal eviction records 

sixty days after the final decision if the cause for eviction was dismissed; 

judgment was entered in favor of the tenant; rent, damages and court costs are 

satisfied; or the landlord dismissed the claim. After six months from the court’s 

final decision, the court may seal the case record if the rent or damages, plus 

court costs, were satisfied or dismissed and the tenant has not had another 

eviction judgment in the past three years.333 

 

 326  Id. 

 327  Id. 

 328  See MINN. STAT. ANN. § 484.014(2) (West, Westlaw through 2025 Reg. and 1st 

Spec. Sess.); but see Sela Investments, LTD, LLP v J.H., 22 NW3d 181 (Minn. Ct. App. 

2025), further rev. granted, No. A24-1380 (Minn. July 30, 2025). 

 329  NEV. REV. STAT. § 40.2545(3) (West, Westlaw through 83d Reg. Sess.). 

 330  Cleveland Muni. Ct. Hous. Div. R. 6(U), 

https://www.clevelandhousingcourt.org/sites/default/files/2024-

01/Housing%20Local%20Rules%202024%20PDF.pdf [https://perma.cc/7TS3-ARX4]; Garfield 

Heights Muni. Ct. R. 33.1, https://www.ghmc.org/about-the-court/local-rules-court#33 

[https://perma.cc/BRU3-4EEB]. 

 331  Id. 

 332  Id. 

 333  Dayton Mun. Ct., Ct. R. 3.6(B) (2025) 

https://www.daytonmunicipalcourt.org/pdf/rules/dmc_r_20250101.pdf 

[https://perma.cc/XY49-C5KB].  
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Toledo, Ohio: A court may grant a motion to seal eviction records if the 

cause of action was dismissed or if judgment was granted for the defendant.334 

In addition, the court may grant a motion to seal eviction records even if the 

plaintiff prevails on the merits of the underlying cause of action if at least five 

years have passed since the defendant received an adverse judgment.335 The law 

also provides that the court may seal eviction records where the plaintiff 

consents, the judgment for possession for the plaintiff was granted improperly, 

or at the judge’s discretion.336 

Washington: A court may order an unlawful detainer action to be of “limited 

dissemination”337 if the court finds that the plaintiff’s case was sufficiently 

without basis in fact or law, the tenancy was reinstated under law, or other good 

cause exists for limiting dissemination.338 

Washington, D.C.: Tenants may ask the court to seal the case for multiple 

reasons, including that the lawsuit was for less than $600, the case violated the 

District’s Human Rights Act, the tenant was evicted from a federal or local 

housing assistance program, the landlord failed to make repairs, the landlord 

sought eviction due to domestic violence, or the case settled and the tenant 

remained in the unit.339 

 

5. Records Created During COVID-19 Pandemic Public Health 

Emergency Sealed 

California: Eviction records associated with actions filed between March 4, 

2020 and September 30, 2021 for an alleged default in the payment of rent were 

automatically sealed.340  

 

 334  Toledo Hous. Ct. R. 5(N)(1)(a)–(b), 

https://www.toledohousingcourt.org/media/1790/toledo-housing-court-rules-12-23-

amendment-1.pdf [https://perma.cc/K7MC-EM2W]. 

 335  Id. at 5(N)(1)(c)–(b). 

 336  Id. at 5(N)(1)(d)–(f). 

 337  Under “limited dissemination,” the record remains open to the public, but tenant 

screening companies are prohibited from reporting it to landlords. Patty Hastings, Advocates, 

Landlords at Odds Over Some Tenant Protections, SPOKESMAN REV. (Oct. 23, 2017), 

https://www.spokesman.com/stories/2017/oct/23/advocates-landlords-at-odds-over-some-

tenant-prote/ [https://perma.cc/LGV2-WHCK]; NW. JUST. PROJECT, STOP AN EVICTION FROM 

SHOWING UP ON TENANT SCREENING REPORTS 2 (2025), 

https://www.washingtonlawhelp.org/en/stop-eviction-showing-tenant-screening-reports, 

[https://perma.cc/6TGA-WPDR]. 

 338  WASH. REV. CODE § 59.18.367(1) (West, Westlaw through 2025 Reg. Sess.). 

 339  D.C. CODE ANN. § 42-3505.09(c)(1) (West, Westlaw through Dec. 6, 2025). 

 340  CAL. CIV. PROC. CODE § 1161.2(a)(1)(G)(ii) (West, Westlaw through Ch. 7 of 2025 

Reg. Sess.). 
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Illinois: An emergency measure required automatic record sealing for 

nonpayment of rent cases that occurred from March 2020 to March 2022.341 

During the state moratorium, where a landlord did not provide an affidavit or if 

the property was covered under the CARES Act or CDC moratorium, the case 

was dismissed and the record sealed.342  

Maryland: Individuals could petition the court to shield records related to 

failure to pay rent cases filed between March 5, 2020 and January 1, 2022, if the 

failure to pay rent was due to a loss of income arising out of the COVID-19 

pandemic.343  

New Jersey: The state mandated the confidentiality of eviction records in 

cases arising from nonpayment of rent from March 9, 2020 to August 3, 2021.344  

Oregon: The state required the court to set aside the judgment and seal 

records of an eviction if restitution was ordered, the tenant satisfies any 

outstanding money award, and the judgment was based on a claim that “arose 

on or after April 1, 2020, and before March 1, 2022.”345 

Texas: The Supreme Court of Texas required judges to dismiss the case and 

seal court records, files, and information related to parties that successfully 

participated in eviction diversion.346 

Washington, D.C.: During the pandemic, the Superior Court had the ability 

to seal court records relating to an eviction proceeding at any time, upon motion 

by a tenant, if the eviction was for $600 or less, the eviction was from a federal 

or local site or tenant-based housing assistance program, the eviction action 

 

 341  735 ILL. COMP. STAT. 5/9-122(a)-(b) (West, Westlaw P.A. 104-33 of the 2025 Reg. 

Sess.). 

 342  Order, In re Ill. Cts. Response to COVID-19 Emergency/Residential Eviction 

Procs., M.R. 30370, at 2 (Ill. Dec. 22, 2020), 

https://www.illinoiscourts.gov/resources/8b76c91e-ec8c-4ffa-9e9f-2b32f6e7bdca/file 

[https://perma.cc/YW3E-HGJX]; see also Ill. Exec. Order No. 2021-13 (June 11, 2021), 

https://www.illinois.gov/government/executive-orders/executive-order.executive-order-

number-13.2021.html [https://perma.cc/4NM6-8H3C]; Ill. Exec. Order No. 2021-23 (Sep. 17, 

2021), https://www.illinois.gov/government/executive-orders/executive-order.executive-

order-number-23.2021.html [https://perma.cc/3PMS-FK56]. 

 343  MD. CODE ANN., REAL PROP. § 8-502(b)(1), (c)(1) (West, Westlaw through June 1, 

2025). 

 344   N.J. REV. STAT. ANN.§ 2A:42-145 (West, Westlaw through L.2025, c. 80 and J.R. 

No. 10); see also S.B. S1501, 221st Leg., 2024-2025 Sess. (N.J. 2024) (pending legislation), 

https://www.njleg.state.nj.us/bill-search/2024/S1501 [https://perma.cc/8BS4-8GRD]; GOVERNOR 

OF N.J., GOVERNOR’S STATEMENT UPON SIGNING ASSEMBLY BILL NO. 4463 (First Reprint) 

(2021), 

https://d31hzlhk6di2h5.cloudfront.net/20210804/9b/ea/d0/65/c07936fe9967b0a8984cecc0/

A4463_.pdf [https://perma.cc/T4EV-4QSS]. 

 345  OR. REV. STAT. ANN. § 105.163 (West, Westlaw through 2025 Reg. Sess. of 83d 

Legis. Assemb.). 

 346  Thirty-Seventh Emergency Order Regarding the COVID-19 State of Disaster, 

Misc. Docket No. 21-9050, at 2–3 (Tex. Apr. 28, 2021), 

https://www.txcourts.gov/media/1452149/219050.pdf [https://perma.cc/AQN9-9ZGC]. 
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violated local law or was retaliatory in nature, or the court found other grounds 

to seal the record.347 

6. Record Only Available at Courthouse 

At least one state, Maine, restricts the public’s physical access to court 

records by making the record only available at the courthouse.348 By removing 

eviction records from electronic databases, the state prevents the majority of 

data mining and tenant screening companies from searching data.349 The rule 

only applies to landlord-tenant cases where both parties agree, the case was 

decided in favor of the tenant, or the judgment in the case is more than three 

years old.350  

D. Court Consideration of Compelling Interests 

In addition to state and local law, courts have issued general rules and 

administrative orders describing when and how judicial officers can seal the 

court record. For example, in Cleveland and Garfield Heights, Ohio, the 

Housing Court and Municipal Court, respectively, adopted rules that permit 

record sealing when “the interests of justice in sealing the record outweigh the 

interests of the government and the public in maintaining a public record of the 

case.”351 The courts enumerated numerous conditions when the interests of 

justice warrant the sealing of an eviction record, including when the tenant 

prevails or the case was dismissed; the eviction was due to extenuating 

circumstances; or the monetary judgment was paid by the tenant and five years 

have passed, among other situations where the tenant cured or was not at 

fault.352  

Similarly, Dayton Municipal Court proactively added a section to its 

forcible entry and detainer court rules allowing for the sealing of court records 

where the court finds “by clear and convincing evidence that the presumption 

 

 347  D.C. CODE ANN. § 42-3505.09(c)(1) (West, Westlaw through Dec. 6, 2025). 

 348   ME. REV. STAT. ANN. tit. 4, § 9-C (West, Westlaw through 132d Legis.). 

 349  “Most tenant screeners’ business models appear to rely on the low-cost automated 

retrieval of court records for criminal and eviction records, without the more costly manual 

verification needed to ensure accuracy. Manual verifications, which can cost seven times as 

much as automated data pulls, are generally only undertaken in the event of a dispute, at the 

specific request of the landlord, or by some smaller tenant screening companies as a special 

value proposition.” CONSUMER FIN. PROT. BUREAU, supra note 50, at 3. 

 350  ME. REV. STAT. ANN. tit. 4, § 9-C (West, Westlaw through 132d Legis.). 

 351  Garfield Heights Mun. Ct., Local Rules of Court (2025), 

https://www.ghmc.org/about-the-court/local-rules-court#331 [https://perma.cc/4J4Y-RTAR]; 

see supra notes 330–332 and accompanying text. 

 352  Id. 
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of public access is outweighed by a higher interest.”353 The court has discretion 

to seal cases where the case was dismissed or decided in favor of the tenant, or 

where the tenant satisfies any rent or damages judgement.354 The court also 

exempts evictions resulting from criminal activity or where the tenant has had 

another eviction judgment in the prior three years.355 When adopting the new 

rule, the Clerk of the Court said: “We want as many people as possible to come 

in and take advantage of this sealing [process]”; “[a]s soon as you get an 

eviction, it becomes extremely hard to find stable housing.”356  

In contrast, in Hundtofte v. Encarnación, the Washington State Supreme 

Court overturned an order to seal an eviction record, in a case where the parties 

settled amicably and the tenant had met its rental obligations, because the 

privacy interest was “not so compelling as to warrant redaction.” 357 The court 

also determined that, since the tenants were housed at the time of the decision, 

had only been rejected by one prospective property owner, and there was no 

evidence of imminent rejection, that there was no “serious and imminent threat 

to their interest.”358 The court acknowledged “the problems innocent renters 

face when they are named as defendants to unlawful detainer actions,” but 

concluded that “[p]ure speculation about the future inability to obtain housing 

in a desired location is not a serious and imminent threat to a compelling 

interest” that would justify sealing or redacting the record. 359  The court 

suggested that the petitioners and amici seek a statutory remedy in the future.360 

 

 

 353  Dayton Mun. Ct. R. 46, 51 (2025) (citing Ohio Sup. R. 45) 

https://www.daytonmunicipalcourt.org/pdf/rules/dmc_r_20250101.pdf [https://perma.cc/XY49-

C5KB].  

 354  Id. at 51. 

 355  Id. at 51–52. 

 356  Cornelius Frolik, The ‘Scarlet E’: Dayton Court Offers Sealing of Eviction 

Records, DAYTON DAILY NEWS (July 31, 2024), 

https://www.daytondailynews.com/local/the-scarlett-e-dayton-court-offers-sealing-of-

eviction-records/2AF3MWYI6FAJ7EK4QTAWS3EWRQ/ [https://perma.cc/8HT2-36C8]. 

 357  Hundtofte v. Encarnación, 330 P.3d 168, 171–73 (Wash. 2014); cf. Indigo Real Est. 

v. Rousey, 215 P.3d 977, 978 (Wash. Ct. App. 2009). In Indigo Real Estate, the Washington 

Court of Appeals reversed and remanded a case in which the court denied a record sealing 

request from a domestic violence survivor who received an eviction filing after she informed 

her landlord about an incident involving her abuser. Id. Her eviction case was ultimately 

dismissed. Id. The Court of Appeals held that the factors governing record sealing could be 

applied to the case and remanded to the lower court for a fact determination. Id. at 982. Under 

the Hundtofte standard, however, relief for a domestic violence survivor would be 

substantially impossible since the Hundtofte petitioners had only been rejected at one 

property and did not have a new application pending at the time of the motion. Hundtofte, 

330 P.3d at 173–74. 

 358  Hundtofte, 330 P.3d at 174. 

 359  Id. at 174 n.2. 

 360  Id. 
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VI. A HEALTH JUSTICE APPROACH TO PROTECTING THE PRIVACY OF 

EVICTION COURT RECORDS 

The Health Justice Framework provides a holistic approach to identify and 

address laws and policies that operate as structural determinants of health and 

result in health inequity and social injustice. 361  The Framework requires 

examination of socioeconomic and political context and the role of 

discrimination and power hierarchy.362 It promotes solutions that defer to the 

needs and goals of the community subject to laws and policies that exacerbate 

health inequity.363 In the context of open access to court records and the “Scarlet 

E” that results from interaction with the eviction system, the Framework offers 

a roadmap for assessment and intervention. 

The Framework 364  emphasizes community-driven structural change, 

wherein power dynamics are shifted, and historically marginalized populations 

 

 361  Benfer, supra note 104, at 57–61. 

 362  Id. at 56–57. 

 363  Id. at 61, 103–06. 

 364  The Health Justice Framework was first developed a decade ago. See Emily A. 

Benfer, Health Justice: A Framework (and Call to Action) for the Elimination of Health 

Inequity and Social Injustice, 65 AM. U. L. REV. 275, 337 (2015) [hereinafter Health Justice]; 

Lindsay F. Wiley, Health Law as Social Justice, 24 CORN. J.L. & PUB. POL’Y 47, 53 (2014). 

It has since been widely applied and adopted in numerous fields. See, e.g., id.; Emily A. 

Benfer et al., Setting the Health Justice Agenda: Addressing Health Inequity & Injustice in 

the Post-Pandemic Clinic, 28 CLINICAL L. REV. 45, 47 (2021); Medha D. Makhlouf, Health 

Justice for Immigrants, 4 U. PA. J.L. & PUB. AFFS. 235, 239 (2019); Angela P. Harris & 

Aysha Pamukcu, The Civil Rights of Health: A New Approach to Challenging Structural 

Inequality, 67 UCLA L. REV. 758, 765 (2020); Emily A. Benfer et al., Health Justice 

Strategies to Eradicate Lead Poisoning: An Urgent Call to Action to Safeguard Future 

Generations, 19 YALE J. HEALTH POL’Y L. & ETHICS 146, 153 (2020); Matthew B. Lawrence, 

Against the “Safety Net”, 72 FLA. L. REV. 49, 70 (2020); Emily A. Benfer, Seema 

Mohapatra, Lindsay F. Wiley & Ruqaiijah Yearby, Health Justice Strategies to Combat the 

Pandemic: Eliminating Discrimination, Poverty, and Health Inequity During and After 

COVID-19, 19 YALE J. HEALTH POL’Y, L. & ETHICS 122, 129 (2020); Robyn M. Powell, 

Applying the Health Justice Framework to Address Health and Health Care Inequities 

Experienced by People with Disabilities During and After COVID-19, 96 WASH. L. REV. 93, 

119 (2021); Thalia González, Alexis Etow & Cesar De La Vega, A Health Justice Response 

to School Discipline and Policing, 71 AM. U. L. REV. 1927, 1951 (2022); Lindsay F. Wiley, 

From Patient Rights to Health Justice: Securing the Public’s Interest in Affordable, High-

Quality Health Care, 37 CARDOZO L. REV. 833, 838–39 (2016); Lindsay F. Wiley, Applying 

the Health Justice Framework to Diabetes as a Community-Managed Social Phenomenon, 

16 HOU. J. HEALTH L. & POL’Y 191, 219 (2016); Lindsay F. Wiley, Tobacco 

Denormalization, Anti-Healthism, and Health Justice, 18 MARQ. BENEFITS & SOC. WELFARE 

L. REV. 203, 234 (2017); Lindsay F. Wiley, Universalism, Vulnerability, and Health Justice, 

70 UCLA L. REV. DISCOURSE 204, 209 (2023); ELIZABETH TOBIN-TYLER & JOEL B. 

TEITELBAUM, ESSENTIALS OF HEALTH JUSTICE: A PRIMER, at x (2018); Yael Cannon, 

Injustice Is an Underlying Condition, 6 U. PA. J.L. & PUB. AFFS. 201, 206 (2020); Ruqaiijah 

Yearby & Seema Mohapatra, Systemic Racism, the Government’s Pandemic Response, and 

Racial Inequities in COVID-19, 70 EMORY L.J. 1419, 1424–25 (2021); Lindsay F. Wiley, 
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drive solutions. It requires the development of laws and policies that address the 

structural determinants of health inequity, including the social, political, and 

legal mechanisms of subordination.365 These targeted and corrective laws and 

policies are accompanied by supports and legal protections to ensure that 

material and environmental circumstances in historically marginalized 

communities transition from negative to positive determinants of health.366  

A. Community Driven Structural Change 

Almost universally, the laws and policies that govern rental applications, 

tenancies, and eviction processes were designed with guidance from property 

owners without any effort to seek feedback or ideas from tenants. 367 

Communities and individuals who experience health inequity and social 

injustice firsthand, however, are “best positioned to identify the major 

challenges to overcoming inequity and to evaluate the viability of proposed 

solutions.” 368  Ultimately, race-class subjugated communities are the only 

population that can fully describe how law and policy will affect their lives and 

that can conceive of an alternate reality. 

In 2022, the Biden-Harris Administration embraced community-led 

structural changes and conducted outreach to and listening sessions with low-

income tenants, tenant organizers, and community-based organizations that 

work directly with low-income and historically marginalized tenants.369 The 

goal was to better understand the roots of the eviction and housing crises in the 

United States and how to address it.370 In response to concerns and ideas raised 

 

Elizabeth Y. McCuskey, Matthew B. Lawrence & Erin C. Fuse Brown, Health Reform 

Reconstruction, 55 U.C. DAVIS L. REV. 657, 728 (2021); DAYNA BOWEN MATTHEW, JUST 

HEALTH: TREATING STRUCTURAL RACISM TO HEAL AMERICA 24 (N.Y.U. Press ed., 2022); 

Lindsay F. Wiley et al., Introduction: What Is Health Justice?, 50 J.L. MED. & ETHICS 636, 

637 (2022). 

 365  Benfer, supra note 104, at 60–61. 

 366  Id. at 61. 

 367  Id. at 77; Andrew Scherer, The Case Against Summary Eviction Proceedings: 

Process as Racism and Oppression, 53 SETON HALL L. REV. 1, 54–56 (2022). 

 368  Health Justice, supra note 364, at 346. 

 369  See THE WHITE HOUSE, FACT SHEET: WHITE HOUSE SUMMIT ON BUILDING 

LASTING EVICTION PREVENTION REFORM (2022), 

https://bidenwhitehouse.archives.gov/briefing-room/statements-releases/2022/08/02/fact-

sheet-white-house-summit-on-building-lasting-eviction-prevention-reform/ 

[https://perma.cc/VVG7-2ZTQ]; THE WHITE HOUSE, FACT SHEET: BIDEN-HARRIS 

ADMINISTRATION TAKES ACTION TO PROTECT RENTERS (2023), 

https://bidenwhitehouse.archives.gov/briefing-room/statements-releases/2023/07/27/fact-

sheet-biden-harris-administration-takes-action-to-protect-renters/ [https://perma.cc/FZ5R-

6H9X]. 

 370  THE WHITE HOUSE, FACT SHEET: BIDEN-HARRIS ADMINISTRATION TAKES ACTION 

TO PROTECT RENTERS (2023), https://bidenwhitehouse.archives.gov/briefing-
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by community members, in 2023, the Administration launched The White 

House Blueprint for a Renters Bill of Rights.371 The Blueprint highlighted five 

principles that support the development of “policies and practices that promote 

fairness for Americans living in rental housing.”372 Core among the principles 

was the importance of equitable access to rental housing and the need for fair 

and unbiased rental screening practices.373 The Blueprint acknowledged the 

harm caused by algorithms and tenant screening reports that disproportionately 

effect tenants in Black, Latino, and Asian households. 374  The Blueprint 

announced new actions on the part of the CFPB to ensure the tenant screening 

industry complies with the law and to increase coordination between law 

enforcement and the FTC to hold tenant background check companies 

“accountable for having reasonable procedures to ensure accurate information 

in the credit reporting system.”375 In addition, the Administration committed to 

collaboration between the CFPB and the FTC, USDA, HUD, and FHFA to 

release best practices and conduct outreach to property owners within their 

programs to ensure best practices were adopted.376 HUD also committed to 

publishing, and subsequently released, guidance on the application of the Fair 

Housing Act to tenant screening practices.377  

In 2024, the Tenant Union Federation, National Housing Law Project, and 

the National Low Income Housing Coalition released the National Tenant Bill 

of Rights (NTBR). 378  The document, drafted by tenants, organizers, and 

housing justice advocates from across the country, calls for a correction of the 

balance of power between tenants and landlords to advance racial and social 

equity.379 The NTBR highlights how eviction records and other information 

 

room/statements-releases/2023/07/27/fact-sheet-biden-harris-administration-takes-action-to-

protect-renters/ [https://perma.cc/FZ5R-6H9X] (“These engagements ensure renter voice and 

expertise inform the government’s understanding of challenges that exist in the rental 

market, and that solutions increase fairness.”). 

 371  WHITE HOUSE DOMESTIC POL’Y COUNCIL & NAT’L ECON. COUNCIL, THE WHITE 

HOUSE BLUEPRINT FOR A RENTERS BILL OF RIGHTS 4 (2023), 

https://bidenwhitehouse.archives.gov/wp-content/uploads/2023/01/White-House-Blueprint-for-

a-Renters-Bill-of-Rights.pdf [https://perma.cc/MCM2-CZJD]. 

 372  Id. at 2, 4. 

 373  Id. at 10–11. 

 374  Id. at 11. 

 375  Id. at 12. 

 376  Id. at 4. 

 377  WHITE HOUSE DOMESTIC POL’Y COUNCIL & NAT’L ECON. COUNCIL, supra note 

371, at 4; see U.S. DEP’T OF HOUS. & URB. DEV., GUIDANCE ON APPLICATION OF THE FAIR 

HOUSING ACT TO THE SCREENING OF APPLICANTS FOR RENTAL HOUSING 1 (2024), 

https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_

Applicants_for_Rental_Housing.pdf [https://perma.cc/E9DC-BZ42]. 

 378  NAT’L HOUS. L. PROJECT, NAT’L LOW INCOME HOUS. COAL. & TENANT UNION 

FED’N, NATIONAL TENANTS BILL OF RIGHTS 2 (2024) [hereinafter NTBR], 

https://www.nhlp.org/wp-content/uploads/TBOR-Final.pdf [https://perma.cc/4EWW-NS48]. 

 379  Id. 
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typically included in tenant screening reports are unreliable as predictive tools 

and do little to reduce a landlord’s risk during the application process.380 The 

community-based authors underscore that 

 . . . screening practices often conceal discriminatory bias and reinforce a 

history of systemic racism and ableism. The practical effect of overlapping 

eviction, rent debt, and criminal history screening is to trap Black renters and 

disabled renters in low-opportunity areas of concentrated poverty, where their 

options may be limited to predatory housing arrangements.381 

Highlighting the effectiveness of community-led structural change, the 

NTBR states that it complements the Biden Administration’s efforts, including 

the Blueprint for a Renters Bill of Rights. 382  Much like the White House 

Blueprint, the NTBR calls for the right to a fair application free from 

“discriminatory screening practices by landlords and tenant screening 

companies” that “prevent prospective tenants from being fairly considered when 

they apply for housing.”383 

To achieve this goal, the NTBR calls for numerous interventions designed 

to increase the transparency of the rental application process, such as 1) making 

tenant screening criteria publicly available, 2) providing applicants with a copy 

of screening criteria, 3) accepting portable tenant screening reports where 

available, 4) providing specific reasons for denial and offering an opportunity 

to correct misinformation, as well as to appeal the decision, and 5) ensuring fair 

screening practices.384 Fair screening practices include a prohibition on blanket 

bans based on criminal history, eviction records, or credit scores, and barring 

automated or algorithmic screening without human review. 385  Notably, the 

NTBR seeks to amend the FCRA to prohibit the inclusion of certain eviction 

history information in any tenant screenings.386 Nearly all of the prohibited 

outcomes enumerated in the NTBR are captured by state and local laws that 

seal, expunge, or shield eviction records, including: 

1) Eviction filings that do not result in judgment, etc.; 

 

 380  Id. at 5. 

 381  Id. 

 382  Id. at 4. Part of those efforts entailed the convention of fair housing leaders and 

advocates. See, e.g., THE WHITE HOUSE, READOUT OF THE WHITE HOUSE EVICTION 

PREVENTION SUMMIT (2021), https://bidenwhitehouse.archives.gov/briefing-room/statements-

releases/2021/06/30/readout-of-the-white-house-eviction-prevention-summit/ 

[https://perma.cc/HS7J-VYUM]; THE WHITE HOUSE, READOUT OF WHITE HOUSE MEETING 

ON TENANT PROTECTIONS AND RENTAL AFFORDABILITY (2022), 

https://bidenwhitehouse.archives.gov/briefing-room/statements-

releases/2022/11/15/readout-of-white-house-meeting-on-tenant-protections-and-rental-

affordability/ [https://perma.cc/2EZU-WGEB]. 

 383  NTBR, supra note 378, at 3. 

 384  Id. at 6–7. 

 385  Id. at 7. 

 386  Id. at 8. 
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2) Eviction cases where the tenant prevailed on any substantive or 

procedural defense, even if a judgment was entered (e.g., a nonpayment case 

where a tenant successfully seeks a rent abatement for bad conditions and the 

landlord obtains a judgment but in a reduced amount); 

3) Cases in which a tenancy is reinstated after judgment; 

4) Cases brought during any eviction moratorium; 

5) Cases brought during the COVID-19 state of emergency and other 

government-declared emergencies; 

6) Cases sealed or made of limited dissemination; 

7) Cases brought during a declared state of emergency; and 

8) Cases that result in a default judgment or those otherwise not 

adjudicated on the merits.387  

Thus, community-led solutions identify the need for and demand 

transparency and increased regulation of landlords and tenant screening 

companies, as well as prohibition of access to the court level information. 

B. Evaluate and Amend Law and Policy to Address the Structural 

Determinants of Health Inequity & Provide Legal Protections 

Health justice requires confronting the structural determinants of poor 

health, including laws, policies, and enforcement processes, among others.388 

Supportive measures and legal protections must be adopted alongside those 

reforms to ensure a successful transition to positive health outcomes. 389 

Currently, especially with the practical dismantling of the CFPB and rollback of 

tenant protections at the agency level, numerous interventions are possible, as 

follows. 

1. Federal Regulation, Compliance Monitoring, and Enforcement 

Numerous federal agencies can intervene in the tenant screening process. 

As described herein, major strides were made in the early 2020s.390 However, 

in contravention to health justice principles, the Trump-Vance Administration 

has either dismantled or threatened to roll back critical protections. 391  The 

following agency actions can be adopted or should be amplified going forward 

to ensure health justice for tenants. 

 

 387  Benfer, supra note 104, at 119; NTBR, supra note 378, at 8. 

 388  Health Justice, supra note 364, at 278, 307, 337. 

 389  Id. at 337. 

 390  See supra notes 231–236 and accompanying text. 

 391  Interpretive Rules, Policy Statements, and Advisory Opinions; Withdrawal, 90 

Fed. Reg. 20084, 20085 (May 12, 2025) (to be codified at 12 C.F.R. ch.X); Debra Kamin, 

Trump Appointees Roll Back Enforcement of Fair Housing Laws, N.Y. TIMES (Sep. 22, 

2025), https://www.nytimes.com/2025/09/22/realestate/trump-fair-housing-laws.html.  
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U.S. Department of Housing and Urban Development: Housing providers 

and tenant screening companies should heed HUD’s 2024 guidance applying 

the Fair Housing Act to tenant screening practices, which affirmed that “[t]enant 

screening based on imprecise or overbroad criteria may unjustifiably exclude 

people from housing opportunities in discriminatory ways.”392  Even if this 

guidance is rescinded,393 HUD made it clear and it remains accurate that the 

Fair Housing Act applies to housing decisions, “regardless of what technology 

is used,” and even when artificial intelligence is relied upon to access and 

analyze information, and that both housing providers and tenant screening 

companies can be held liable394 under the FHA and must take measures to avoid 

discrimination in housing access.395 Even where the task of screening rental 

 

 392  U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 1; see also Pappoe, supra 

note 179, at 294. 

 393  HUD’s 2024 guidance was removed from the HUD website as part of an 

agencywide review of its policies and guidance to ensure consistency with Executive Order 

14,451 in February 2025; however, it was not rescinded as of December 2025. U.S. GOV’T 

ACCOUNTABILITY OFF., USE AND FEDERAL OVERSIGHT OF PROPERTY TECHNOLOGY, GAO-

25-107196 (July 10, 2025), https://files.gao.gov/reports/GAO-25-107196/index.html. 

 394  U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 5. HUD states: 

The Act broadly permits entities to “be held liable when they have personally 

committed or contributed to a Fair Housing Act violation,” in other words if their 

“conduct . . . results in a discriminatory housing practice.” This view of the Act’s 

coverage is consistent with decades of judicial precedent interpreting the Act to 

apply to a wide range of persons and entities that provide services in connection 

with housing but do not directly provide housing themselves or make final housing 

decisions. In fact, two courts have adopted this argument to find that in certain 

circumstances tenant screening companies can be liable under the Act. 

U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 5 (footnotes omitted) (quoting Sabal 

Palm Condos. of Pine Island Ridge Ass’n, Inc. v. Fischer, 6 F. Supp. 3d 1272, 1293 (S.D. 

Fla. 2014); 24 C.F.R. § 100.7(a)(1)(i) (2025)).   

An increasing number of tenant screening companies claim that they use advanced 

technologies, such as machine learning and other forms of artificial intelligence 

(“AI”). These technologies can increase these companies’ capacity to access and 

analyze information about applicants that has not been widely used for rental 

decisions until recently but may have little bearing on whether someone will 

comply with their lease. These technologies can also lead to a less transparent 

process by obscuring the precise reasons for a denial from the housing provider and 

applicant. The Fair Housing Act applies to housing decisions regardless of what 

technology is used. Both housing providers and tenant screening companies have 

a responsibility to avoid using these technologies in a discriminatory manner. 

Id. at 1. 

 395  Per HUD: 

By drafting the Act in the passive voice, Congress ‘bann[ed] an outcome while not 

saying who the actor is.’” Thus, any entity that “play[s] a substantial role” in a 
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applicants is outsourced to a tenant screening company, the landlord or housing 

provider is ultimately responsible for compliance with the Fair Housing Act.396 

HUD emphasized that the housing provider is responsible under principles of 

vicarious liability.397  

Housing providers should take steps to ensure they avoid discriminatory 

housing decisions, even or especially when they use a tenant screening 

company. Namely, HUD recommends that housing providers adopt clear, 

detailed and publicly available screening practices and, when a screening report 

recommends a denial, the provider should make an independent 

determination.398 At the same time, applicants should be able to appeal any 

decision.399  

HUD also provides guiding principles to promote tenant screening that 

complies with the FHA. 400  Notably, HUD underscores how overbroad 

screenings for eviction history may have an unjustified discriminatory effect and 

discourages any reliance on eviction records that are old, incomplete, or 

irrelevant.401 HUD advises housing providers and tenant screening companies 

not to deny or recommend a denial of applicants where a tenant prevailed, a 

settlement was reached, or a matter was dismissed in eviction court.402 HUD 

also highlights how “no fault” evictions are irrelevant to future performance as 

a tenant403 and a number of situations where it would be problematic to hold an 

eviction against a tenant: 

[I]t would be particularly problematic to hold a past eviction against a tenant, 

for example an eviction filed against a tenant in retaliation for asserting their 

rights (e.g., to remedy conditions violations). An eviction that is due to an 

 

housing decision can be liable under the Fair Housing Act, even if that entity or 

person is not the ultimate or sole decisionmaker. This includes those with input into 

what variables are considered or what standards should be used in making a 

housing decision. 

U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 4 (footnotes omitted) (quoting Conn. 

Fair Hous. Ctr. v. CoreLogic Rental Prop. Sols., LLC, 369 F. Supp. 3d 362, 370 (D. Conn. 

2019); NAACP v. Am. Fam. Mut. Ins. Co., 978 F.2d 287, 298 (7th Cir. 1992); 

Commonwealth v. Priority Home Sols., LLC, CL20000688-00, at *6 (Va. Cir. Ct. Dec. 6, 

2021); Sabal Palm Condos. of Pine Ridge Ass’n, Inc. v. Fischer, 6 F. Supp. 3d 1272, 1293 

(S.D. Fla. 2014)). 

 396  See 24 C.F.R. § 100.7(a) (2025). 

 397  U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 4–5 (quoting 24 C.F.R. 

§ 100.7(b)) (“A person is vicariously liable for a discriminatory housing practice by the 

person’s agent or employee, regardless of whether the person knew or should have known 

of the conduct that resulted in a discriminatory housing practice.”). 

 398  Id. at 8. 

 399  Id. at 9. 

 400  Id. at 11–22. 

 401  Id. at 20. 

 402  Id. at 20. 

 403  U.S. DEP’T OF HOUS. & URB. DEV., supra note 377, at 20. 
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underlying experience of domestic violence, dating violence, sexual assault, or 

stalking (e.g., for related noise violations) should not be held against the 

survivor. In addition, reasonable accommodations to the screening policy may 

be necessary if the eviction was related to the applicant’s disability, for 

example, an eviction for late payment of rent because of the timing of an SSI 

or SSDI payment or a medical emergency.404 

Going forward, HUD should enforce the Fair Housing Act and monitor 

federally assisted housing providers, recipients of federal rental assistance, and 

states for compliance. To prevent the formation of a harmful eviction record, 

HUD should also require public housing authorities that evict tenants through 

the formal court process to petition the court to seal any eviction record from 

public housing. Finally, HUD should evaluate state and local eviction record 

keeping practices, procedures, and laws to determine if jurisdictions are actively 

contributing to eviction record screening practices that violate the Fair Housing 

Act and HUD’s regulations on disparate impact. For example, where state law 

allows tenant screening companies to access eviction court data for the purpose 

of generating tenant screening reports, it will predictably result in housing 

segregation and have a disparate impact on protected groups who are 

disproportionately impacted by eviction, including Black people, women, 

families, and people with disabilities, among others.405  

U.S. Treasury Department: During the COVID-19 pandemic, the Treasury 

Department was responsible for the distribution of Emergency Rental 

Assistance funds.406  Treasury’s policy appropriately encouraged grantees to 

require that landlords and utility providers agree not to pursue any further 

collection efforts against households that cured arrears with ERA funds and to 

ensure that any reports to credit agencies confirmed that the matter was 

resolved.407 In future federal, state, or local ERA programs, as a condition of 

funding, landlords or grantees could be required to notify debt collectors and 

credit agencies that the debt is resolved. In jurisdictions where it is permitted by 

state law or court rules, ERA programs could support grantees in petitioning the 

court to seal any eviction record for nonpayment of rent that was resolved by 

 

 404  Id. at 20–21 (footnote omitted). 

 405  See 24 C.F.R. 100.500(a) (“A practice has a discriminatory effect where it actually 

or predictably results in a disparate impact on a group of persons or creates, increases, 

reinforces, or perpetuates segregated housing patterns because of race, color, religion, sex, 

handicap, familial status, or national origin.”); Affirmatively Furthering Fair Housing, 88 

Fed. Reg. 8516 (proposed Feb. 9, 2023) (to be codified at 24 C.F.R. pts. 5, 91, 92, 93, 570, 

574, 576, 903, 983); see also Steve Berg, Why the Affirmatively Furthering Fair Housing 

Rule Matters, NAT’L ALL. TO END HOMELESSNESS (Jan. 17, 2024), 

https://endhomelessness.org/blog/why-the-affirmatively-furthering-fair-housing-rule-matters/ 

[https://perma.cc/6LG7-KUJ3]. 

 406  FAQ 1, U.S. DEP’T TREASURY (July 6, 2022), https://home.treasury.gov/policy-

issues/coronavirus/assistance-for-state-local-and-tribal-governments/emergency-rental-

assistance-program/faqs [https://perma.cc/K2EJ-XDZ7]. 

 407  Id. at 18. 
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ERA. Finally, Treasury already allowed ERA funds to be coupled with diversion 

programs that prevented the filing of eviction.408 This is a best practice that 

could be further promoted for widespread adoption to prevent the creation of 

any eviction record. 

The Federal Trade Commission and the Consumer Financial Protection 

Bureau: In 2025, the CFPB withdrew interpretive guidance and reduced 

enforcement activities.409 The CFPB should not only be preserved, but it should 

also reengage enforcement activities, restore interpretive guidance, and have full 

funding restored. As eviction filings have climbed since 2020, the FTC and the 

CFPB should continue to employ their enforcement powers under the FCRA 

aggressively.410 Both agencies have used that authority to fine and bring actions 

against background screening companies for FCRA violations.411 

The CFPB and/or the FTC could issue an opinion interpreting the subject 

matter regulated under 15 U.S.C. § 1681c(a) to be the amount of time before 

which an information item becomes obsolete, not the contents of consumer 

reports altogether—and hence that 15 U.S.C. § 1681t(b)(1)(E) does not preempt 

state laws limiting the contents of consumer reports except insofar as the state 

law purports to declare certain material obsolete. Such an opinion would afford 

states greater freedom to restrict the reporting of eviction records that are unfair 

or that contravene public policy objectives. 

The CFPB could conduct and publish annual market reports on landlords’ 

use of tenant screening reports and the effect on renters, like it completed in 

2022412 and has with employers’ use of criminal background checks.413 The 

CFPB could use its FCRA rulemaking authority to ensure the accuracy of tenant 

screening reports that include eviction actions.414 While the CFPB issued the 

Rental Reporting Bulletin, the CFPB has not yet promulgated regulations on 

 

 408  Id. at 16. 

 409  Interpretive Rules, Policy Statements, and Advisory Opinions; Withdrawal, 90 

Fed. Reg. 20084, 20085 (May 12, 2025) (to be codified at 12 C.F.R. ch. X). 

 410  Eviction Filings for All Sites, EVICTION LAB, https://evictionlab.org/eviction-

tracking/ [https://perma.cc/K32V-XPF3]. 

 411  See supra Part V.A. 

 412  See CONSUMER FIN. PROT. BUREAU, supra note 50, at 5. 

 413  See id. at 36. 

 414  The Dodd-Frank Wall Street Reform and Consumer Protection Act (the Dodd-

Frank Act) established the CFPB and also transferred to that agency the bulk of the 

rulemaking authority under the FCRA. Among other provisions, the Dodd-Frank Act 

authorizes the CFPB to “prescribe such regulations as are necessary to carry out the purposes 

of this subchapter,” and “as may be necessary or appropriate to administer and carry out the 

purposes and objectives of this subchapter, and to prevent evasions thereof or to facilitate 

compliance therewith.” 15 U.S.C. § 1681s(e); see 15 U.S.C. §§ 1681s(a), (d); 12 U.S.C. 

§§ 5561–67; see also JOSEPH J. SIMONS & KATHLEEN L. KRANINGER,  

MEMORANDUM OF UNDERSTANDING BETWEEN THE CONSUMER FINANCIAL PROTECTION 

BUREAU AND THE FEDERAL TRADE COMMISSION 1 (2019), 

https://files.consumerfinance.gov/f/documents/cfpb_ftc_memo-of-understanding_2019-02.pdf 

[https://perma.cc/39Q9-5F6F]. 
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tenant screening.415 The Rental Reporting Bulletin supports the argument that 

certain practices are not compliant with “reasonable procedures to assure 

maximum possible accuracy” under the FCRA.416 Thus, the CFPB could define 

“reasonable procedures to assure maximum possible accuracy” under 

§ 1681e(b)417 of the FCRA to include: 

1. The mandatory verification of records retrieved through a web scraping 

or automated search of an eviction court’s records using the records’ original 

source; 

2. The clarification that consumer reporting agencies may not use 

consumer disputes of inaccurate and incomplete reports as the sole procedure 

for verifying the results of an automated search of a criminal records database; 

3. The requirement to verify eviction records that do not include the 

outcome of the case. For example, if the parties settled and resolved rental 

arrears, but the court still entered a judgment for the landlord; 

4. A prohibition on reporting cases that were dismissed or that do not 

clearly show the outcome of the case; 

5. A requirement that consumer reporting agencies use all available data 

to determine matches; 

6. The prohibition of name-only based matches; 

7. A requirement that all tenant screening companies develop a 

comprehensive audit program to test the accuracy and completeness of reports; 

8. Guidelines on matching criteria, especially for consumers with common 

names; 

9. A prohibition on the reporting of an eviction action multiple times in 

the same report; and 

10. A prohibition on the reporting of an eviction action that has been sealed 

or expunged.418  

Department of Justice: DOJ could issue a statement or letter to the chief 

justice or judge of the court of last resort in each state and the District of 

Columbia, and their respective court administrators, urging the courts to 

automatically seal eviction records from public access and expunge any records 

where a non-leaseholder or minor is named as a defendant, provided state law 

does not bar the action. Without access to rental debt claims and eviction 

records, screening processes should focus almost entirely on a tenant’s expected 

ability to pay, based either on wage income or housing assistance, with no 

distinction made between the various sources of income. This is an appropriate 

form of assessment, especially because the merits of an eviction lawsuit are 

questionable when tenants are unrepresented, as is true in the vast majority of 

 

 415  See Bulletin 2021-03: Consumer Reporting of Rental Information, 86 Fed. Reg. 

35595 (July 7, 2021) (to be codified at 12 C.F.R. pt. 1022). 

 416  15 U.S.C. § 1681e(b). 

 417  Id. 

 418  Nat’l Consumer L. Ctr., supra note 50, at 82–83. 
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cases.419 In such situations, tenants overwhelmingly receive default judgments 

against them—an outcome that is dramatically less likely with legal 

representation.420  

2. Federal and State Policy 

There are numerous federal bills that include provisions on eviction record 

sealing or tenant screening practices, including the HELP Act of 2023 and 

Eviction Crisis Act of 2021,421 which was previously introduced in 2019.422 

These laws also provide funding for a national eviction database, which would 

need to be carefully designed to prevent misuse of information and reproduction 

of the “Scarlet E.”423 In addition, states should adopt or enhance existing record-

sealing laws to adopt the best practices enumerated in the NTBR and HUD’s 

FHA guidance, and the best available evidence.424 Namely, evictions that were 

based on default, dismissed, or decided in the tenant’s favor should be sealed, 

along with no fault evictions that could mask discrimination or retaliation, 

affirmative actions by the tenant, and any actions that name a non-leaseholder. 

For additional safeguards, all evictions should be preliminarily or temporarily 

sealed at filing and, pending the case outcome, permanently sealed after a 

reasonable and narrow time limit. The evidence base demonstrates that the 

earlier in the case timeline an eviction record is sealed the greater the positive 

effect on housing stability. 

Scholars have suggested that jurisdictions should include exceptions within 

eviction sealing laws to allow for certain groups to access the data.425 Some 

jurisdictions have done so.426 For example, the District of Columbia’s record-

sealing law allows courts to release sealed records for “scholarly, educational, 

journalistic, or governmental purposes upon a balancing of the interests of the 

 

 419  See NAT’L COAL. FOR A CIV. RIGHT TO COUNS., EVICTION REPRESENTATION 

STATISTICS FOR LANDLORDS AND TENANTS ABSENT SPECIAL INTERVENTION (2025), 

https://civilrighttocounsel.org/uploaded_files/280/Landlord_and_tenant_eviction_rep_stats

__NCCRC_.pdf. [https://perma.cc/92NH-26FW]  

 420  Benfer et al., supra note 260, at 484. 

 421  S. 2182, 117th Cong. (2021) (enacted). 

 422  S. 3030, 116th Cong. (2019) (enacted). 

 423  See S. 4399, 116th Cong., § 4 (2020) (enacted); S. 2182, 117th Cong. § 5 (2021) 

(enacted); S. 3030, 116th Cong. § 5 (2019) (enacted). 

 424  See NTBR, supra note 378, at 43–44; U.S. DEP’T OF HOUS. & URB. DEV., supra 

note 377, at 21–22; LIAO, LODERMEIER, ORTUZAR & STAPLETON, supra note 151. 

 425  Robbie Sequeira, Landlords Cry Foul as More States Seal Eviction Records, MD. 

MATTERS (Aug. 26, 2024), https://marylandmatters.org/2024/08/26/landlords-cry-foul-as-

more-states-seal-eviction-records/ [https://perma.cc/8A53-KPX2].  

 426  H.B. 5250, 191st Gen. Ct. § 85(b) (Mass. 2021); Eviction Record Sealing Authority 

and Fairness in Renting Amendment Act of 2022, 69 D.C. Reg. 2638, 2642 (codifed as D.C. 

CODE § 42-3505.09). 
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tenant for nondisclosure against the interests of the requesting party.”427 The 

law mitigates the potential exploitation of “personally identifiable information 

about the tenant, such as the name and address,” within these records by only 

permitting the release of sensitive information once specific conditions are 

satisfied.428 Other jurisdictions should consider adding similar requirements to 

their legislation. 

C. Design the Judicial Process and Open Access to the Court to Prevent 

Commodification of Eviction Records and Health Inequity 

The governance process, which includes the judicial system, can function 

as a structural determinant of poor health, as is the case with the eviction court 

system.429 Where eviction courts do not regulate or restrict access to court data 

on eviction cases, the effect is increased health inequity, particularly among 

low-income and historically marginalized tenants.430 Especially in light of the 

lack of federal enforcement of the FCRA and the widespread misuse of the right 

of public access to court records, it falls upon the courts to ensure that only data 

necessary to judicial accountability is publicly available. 

Numerous courts have demonstrated that tenants’ future housing stability 

and well-being are compelling interests that justify sealing eviction court 

records.431 The majority of courts, however, limit the types of evictions that are 

sealed, expunged, or shielded to those that might represent the “good” tenant, 

such as in cases that were dismissed or in which the tenant prevailed.432 Because 

most court records do not include all of the facets that would determine fault in 

an eviction case,433 this approach contradicts the purpose of open access as a 

way to promote transparency in judicial decision-making and understand court 

processes. At the same time, since eviction court outcomes are not an evidence-

based predictor of tenants’ future compliance with leases or timely payment of 

rent, defeating the goal of protecting the personal information of the “good” 

tenant alone.434 Therefore, courts would be justified in sealing all eviction court 

cases and only permitting access to the data through limited exceptions that 

sufficiently protect tenants’ personal information.435  

As scholars have suggested, it is possible to limit information in the public 

record to restrain access to private information, such as names, social security 

 

 427  Eviction Record Sealing Authority and Fairness in Renting Amendment Act of 

2022, 69 D.C. Reg. 2638, 2642 (codifed as D.C. CODE § 42-3505.09). 

 428  Id. 

 429  See Benfer, supra note 104, at 76–101. 

 430  See supra Parts IV.E, IV.F. 
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Desmond, supra note 96, at 378. 

 434  See CONSUMER FIN. PROT. BUREAU, supra note 50, at 33. 
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numbers, and addresses.436 By redacting personal identifiers from court data, 

courts could fulfill the principle underlying open access to court records and 

prevent the judicial system from perpetuating health inequity among race-class 

subjugated communities. 

State policymakers and courts could restrict the use of court data to purposes 

related to transparency of government only. For example, party names are not 

necessary to evaluate judicial performance, and their redaction could allow for 

inspection of the rest of the case file. As Professor Daniel Solove wrote when 

proposing use-restriction law and policy, transparency in government has 

“becom[e] a tool for powerful corporations to collect information about 

individuals to further their own commercial interests, not to shed light on the 

government.”437 Additionally, states and the federal government could adopt 

laws penalizing companies for misusing court records. Similarly, states should 

ban the inclusion of non-leaseholders in eviction filings and court records and 

the retroactive sealing of cases involving minors. Where attorneys facilitated the 

filing, a cause of action should be created to penalize the failure to redact 

information from the record going forward.438  

Without limits on access to court records, Karen Gottlieb has argued, public 

trust erodes when courts do not protect the information contained in the 

record.439 This is never more apparent than in eviction court, where high default 

rates among tenants who fail to appear at their court date demonstrates the lack 

of trust in a system that prioritizes landlords both in the hearing and in the use 

of the final record. 440 

VII. CONCLUSION 

The fundamental and longstanding principle of the public’s right of access 

to court records and proceedings allows citizens to keep a “watchful eye” in the 

interest of justice.441  This interest is exploited, however, when the right of 

public access to the court is commodified for financial gain, especially when it 
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is at the expense of the health and well-being of the individuals whose 

information is collected from court records. There is no justice interest when 

data brokers and tenant screening companies, in furtherance of a pecuniary 

interest, exploit the right of access to scrape and aggregate eviction court data 

to sell tenant reports to landlords who are advised to reject tenants with any past 

interaction with eviction courts. Even where courts shield, seal, or expunge 

court records, such as when the eviction case was dismissed or the tenant 

prevailed, the millions of families who interact with an eviction court remain 

vulnerable to harm. For a prospective tenant whose information is contained in 

the record, or whose name or date of birth is merely similar to someone else’s 

information in the record, the disclosure of eviction court data can have severe 

and lasting consequences, including chronic housing precarity, negative effects 

to health and well-being, and economic and employment repercussions, housing 

segregation, among others. 

With the practical dismantling of the CFPB and withdrawal of protective 

interpretive guidance,442 few enforcers of federal law or watchdogs remain to 

ensure the accuracy of tenant screening reports. The lack of enforcement 

mechanisms, combined with a growing tenant screening industry, increases the 

likelihood of harm and the compelling interest for limiting access to eviction 

records. Policymaker and court intervention is now urgent and critical to 

preserving the principle of public access to the courts while preventing harm to 

the public, as clearly seen in the long-term negative effects of the “Scarlet E” 

on tenants. Current approaches to restricting access to eviction court records are 

insufficient and typically only shield or seal records associated with the “good” 

tenant, whose case was dismissed or who prevailed. These policies reflect 

societal bias in favor of landlord property interests and support the 

misconception that tenants who are evicted are “bad” tenants. Justifications for 

collecting aggregated data bases lose their credibility in light of eviction court 

records that are often ambiguous and not necessarily indicative of whether a 

rental applicant will pay rent on time. Thus, the prejudicial effect, long-term 

harm to the tenant, and potential Fair Housing Act violation, outweighs any 

probative value, especially when other data outside the court record, such as 

ability to pay the rent going forward, is more helpful to tenant evaluation. 

Justice Brandeis’s charge is aptly applied today: “[I]n the exercise of this 

high power, we must be ever on our guard, lest we erect our prejudices into legal 

principles. If we would guide by the light of reason, we must let our minds be 

bold.”443 Courts are called upon to both tether the right of access to court records 

to its original purpose of judicial accountability and transparency—as opposed 

to data collection that benefits one party’s pecuniary interest at the sever expense 

of the other—and to correct court policies that cause lasting harm, such as the 
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“Scarlet E” and its negative effects, particularly among low-income and 

historically marginalized populations most frequently subjected to eviction. 

Federal, state, and local governments can bolster protections through the 

regulation and enforcement of restrictions to court access and harmful and 

prejudicial tenant screening practices. The Health Justice Framework can 

provide a roadmap for evaluation of current policies, as well as the ideation of 

interventions that further health equity and social justice. In the same way that 

“justice cannot survive behind walls of silence,” health justice cannot be 

realized until the “Scarlet E” and its walls of exclusion are dismantled.444  
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