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In 2018 and 2019, two Boeing 737 MAX airplanes fell from the sky, 

killing 346 people—one of the deadliest corporate crimes in U.S. 

history. Instead of taking the case to trial, the United States Department 

of Justice (“DOJ”) addressed the matter by using two different 

alternative dispute resolution vehicles. First, Boeing was given a three-

year deferred prosecution agreement. That deal was canceled when 

DOJ determined the company had breached it. Next, Boeing was given 

a plea bargain. This Article argues that federal courts, which are 

empowered to approve or deny plea deals, should be skeptical when the 

government turns to that tool in disposing of cases in which corporate 

misconduct has resulted in people dying. The Article examines the 

particular type of agreement—a “C” plea—that DOJ selected to 

resolve the Boeing matter. The C plea is uniquely ill-suited for 

achieving justice in the context of corporate crime, and the Article 

explains how the agreement works to derail transparency and 

accountability, specifically by impeding judicial discretion, hindering 

crime victims’ rights, and hobbling the search for truth. The Article is 

important because it spotlights a prosecutorial tool that has not 

received the full measure of scrutiny and criticism it deserves. The 

Article concludes by discussing possible court responses when the 

government proposes a C plea in addressing deadly corporate crime, 

and how courts can help ensure that justice, including procedural 

justice, can ultimately be achieved in such cases. 
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I. INTRODUCTION 

In 2017, Judge William G. Young declined to approve a plea bargain in 

United States v. Aegerion Pharmaceuticals, Inc.1 The government had proposed 

a particular type of plea—a “C” plea2—to address the company’s misconduct.3 

Appointed in 1985, Judge Young had vast experience with corporate criminal 

matters from his thirty-two years of service on the bench.4 In rejecting the deal, 

Judge Young opined that the government was using C pleas in a way that led to 

a “shocking disparity between the treatment of corporations and individuals in 

our criminal justice system,”5 resulting in “a forbidden two-tier system 

pervad[ing] our courts.”6 Judge Young said he was “ashamed [he] had not 

recognized this glaring inequity until this case.”7 

Fast forward seven years to 2024, when the government proposed the same 

type of agreement, a C plea, to resolve charges of corporate misconduct in 

United States of America v. The Boeing Company.8 In that case, two Boeing 737 

MAX airplanes had fallen out of the sky and crashed, killing 346 people—

”perhaps the deadliest corporate crime in our nation’s history.”9 This Article 

does a deep dive into C pleas and concludes, in a manner echoing and expanding 

on Judge Young’s criticisms, that the U.S. government should be ashamed of 

using this alternative dispute resolution vehicle in addressing Boeing’s deadly 

corporate crime. Specifically, the Article concludes that the government’s use 

of C pleas in the corporate context should be rare rather than “standard 

 

 1  United States v. Aegerion Pharms., Inc., 280 F. Supp. 3d 217, 228 (D. Mass. 2017). 

 2  FED. R. CRIM. P. 11(c)(1)(C). 

 3  Aegerion Pharms., Inc., 280 F. Supp. 3d at 228. 

 4  See Young, William G., FED. JUD. CTR., https://www.fjc.gov/history/judges/young-

william-g [https://perma.cc/K82P-JRGK].  

 5  Aegerion Pharms., Inc., 280 F. Supp. 3d at 224.  

 6  Id. at 225. 

 7  Id. at 224–25.  

 8  See Government Status Report and Proposed Plea Agreement at 1, United States v. 

Boeing Co., 655 F. Supp. 3d 519 (N.D. Tex. 2023) (No. 4:21-cr-5-O).  

 9  Boeing Co., 655 F. Supp. 3d at 524, 528; Press Release, Off. of Pub. Affs., U.S. 

Dep’t of Just., Boeing Charged with 737 Max Fraud Conspiracy and Agrees to Pay over $2.5 

Billion (Jan. 7, 2021), https://www.justice.gov/archives/opa/pr/boeing-charged-737-max-fraud-

conspiracy-and-agrees-pay-over-25-billion [https://perma.cc/W22D-XS8A]. 
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practice”;10 that judges should be highly skeptical when the government 

proposes such deals—especially in cases where people have been killed by 

corporate wrongdoing; and, finally, that the government’s decision to select this 

particular tool in disposing of the Boeing case is antithetical to the pursuit of 

justice. 

In the mid-1980s, academic and legal luminaries such as Harvard University 

President Derek Bok and United States Supreme Court Chief Justice Warren 

Burger encouraged law schools and lawyers to turn their training and practices 

from highly competitive “legal combat” to “the gentler arts of reconciliation 

and accommodation,” such as mediation, negotiation, and settlement.11 In 1985, 

Owen Fiss criticized those recommendations in his influential article Against 

Settlement,12 in which Fiss pinpoints perhaps the most consequential flaw 

inherent to both civil settlements and criminal plea bargains: “[A]lthough 

dockets are trimmed, justice may not be done.”13 While his Article focuses 

primarily on settlement in civil matters, Fiss’s insightful arguments are also 

relevant in the criminal context, where what is at stake can be even greater—

including defendants’ liberty and their very lives. 

In arguing that justice can be cheapened when cases are disposed of through 

settlement rather than judgment, Fiss states that, “Someone has to confront the 

betrayal of our deepest ideals and be prepared to turn the world upside down to 

bring those ideals to fruition.”14 This Article argues that when companies 

engage in criminal conduct resulting in people being killed, and the government 

uses plea bargains rather than jury trials to dispose of those cases, that amounts 

to a betrayal of our deepest ideals. This Article explains why that is the case, 

and then speaks directly to the federal judges who are empowered to approve or 

 

 10  See Government Status Report and Proposed Plea Agreement, supra note 8, at 1 

(“Consistent with the Government’s standard practice in corporate cases, the parties are 

respectfully asking the Court to accept the plea agreement under Federal Rule of Criminal 

Procedure 11(c)(1)(C).”).  

 11  Derek C. Bok, A Flawed System of Law Practice and Training, 33 J. LEGAL EDUC. 

570, 582–84 (1983); see Lesley Oelsner, Burger Urges New Ways to Resolve Court Disputes, 

N.Y. TIMES (Apr. 8, 1976), https://www.nytimes.com/1976/04/08/archives/burger-urges-new-

ways-to-resolve-court-disputes-a-question-is.html.  

 12  Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1075 (1984). 

 13  Id. at 1075. Fiss later adds that “[p]arties might settle while leaving justice undone. 

The settlement of a school suit might secure the peace, but not racial equality. Although the 

parties are prepared to live under the terms they bargained for, and although such peaceful 

coexistence may be a necessary precondition of justice, and itself a state of affairs to be 

valued, it is not justice itself. To settle for something means to accept less than some ideal.” 

Id. at 1085–86 (footnote omitted); see also Harry T. Edwards, Alternative Dispute 

Resolution: Panacea or Anathema?, 99 HARV. L. REV. 668, 679 (1986) (warning, with 

respect to using alternative dispute resolution processes rather than traditional litigation, that 

“[i]nexpensive, expeditious, and informal adjudication is not always synonymous with fair 

and just adjudication”). 

 14  Fiss, supra note 12, at 1086–87.  
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reject plea bargains, urging them to be highly skeptical when such bargains—

especially C pleas—are presented in their courtrooms. 

This Article proceeds as follows: Part II gives a brief history of plea 

bargaining in the United States, including important variations within the plea 

process (i.e., “A” versus “B” versus “C” pleas). This Part also explains the 

importance of critically examining the use of plea agreements in the context of 

corporate misconduct. Part III discusses the role that separation of powers, and 

various checks and balances, play in providing important protections for the 

accused, for victims, and for the general public in the context of jury trials. This 

Part also explains why jury trials, invented as a process for ensuring 

transparency while seeking truth and accountability, can potentially outperform 

other dispute resolution vehicles. Part IV examines the tug-of-war over authority 

and discretion that often exists between judges and prosecutors in resolving 

legal matters, and investigates that dynamic through two separate lenses: First, 

through a discussion of the main alternative dispute resolution tools utilized by 

the government in addressing allegations of corporate misconduct (i.e., non-

prosecution agreements, deferred prosecution agreements, and plea bargains). 

Second, through a deep dive into the ways that C plea bargains can be 

antithetical to achieving justice in cases involving allegations of corporate 

crime—especially cases where people have been killed. Specifically, this Part 

analyzes how C pleas can impede judicial discretion in carrying out sentencing; 

how C pleas can create two-tiered justice based on disparities surrounding who 

is being awarded such deals; how C pleas can hinder the ability of crime victims 

to reap the benefits of certain rights under the Crime Victims’ Rights Act;15 and 

how C pleas can interfere with truth-seeking activities that are central to 

confronting allegations of corporate misconduct. Finally, Part V underscores the 

challenges posed to courts by C pleas, and discusses possible court responses 

when the government proposes such agreements to address deadly corporate 

crime. 

II. PLEA BARGAINING 

The United States Supreme Court formally approved the practice of plea 

bargaining in 1971.16 Typically made before a trial begins,17 a plea bargain is a 

negotiated agreement between the government and a defendant, pursuant to 

 

 15  See generally 18 U.S.C. § 3771 (enumerating the list of rights afforded to crime 

victims). 

 16  See Santobello v. New York, 404 U.S. 257, 262–63 (1971). 

 17  Although plea bargains are usually made before a trial begins, they can also be 

made after a trial begins but before the final verdict is rendered. See, e.g., Peter J. Henning, 

Prosecutorial Misconduct and Constitutional Remedies, 77 WASH. U. L.Q. 713, 786 n.290 

(1999) (noting a jury that never reaches a verdict because the defendant agrees to a plea 

bargain during the trial). 
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Rule 11 of the Federal Rules of Criminal Procedure.18 In negotiating a bargain, 

if the government agrees to reduce the charges or the severity of the sentence 

(or both), the defendant will then agree to plead guilty.19 Plea bargains account 

for more than 95% of all state and federal criminal convictions.20 The “horse 

trading” taking place in plea bargaining “determines who goes to jail and for 

 

 18  Rule 11 of the Federal Rules of Criminal Procedure states the following: 

(1) In General. An attorney for the government and the defendant’s attorney, or the 

defendant when proceeding pro se, may discuss and reach a plea agreement. The 

court must not participate in these discussions. If the defendant pleads guilty or 

nolo contendere to either a charged offense or a lesser or related offense, the plea 

agreement may specify that an attorney for the government will: 

(A) not bring, or will move to dismiss, other charges; 

(B) recommend, or agree not to oppose the defendant’s request, that a particular 

sentence or sentencing range is appropriate or that a particular provision of the 

Sentencing Guidelines, or policy statement, or sentencing factor does or does not 

apply (such a recommendation or request does not bind the court); or 

(C) agree that a specific sentence or sentencing range is the appropriate disposition 

of the case, or that a particular provision of the Sentencing Guidelines, or policy 

statement, or sentencing factor does or does not apply (such a recommendation or 

request binds the court once the court accepts the plea agreement). 

FED. R. CRIM. P. 11(c)(1)(A)–(C).  

 19  See Michael Nasser Petegorsky, Note, Plea Bargaining in the Dark: The Duty to 

Disclose Exculpatory Brady Evidence During Plea Bargaining, 81 FORDHAM L. REV. 3599, 

3607 (2013) (“There are two broad categories of plea negotiations, each of which generally 

entails concessions on the part of both the prosecution and the defendant: charge bargaining 

and sentence bargaining. In charge bargaining, the defendant agrees to plead guilty in 

exchange for the dropping of some charges or the decrease in their severity. In sentence 

bargaining, the prosecution agrees to recommend a lesser sentence in return for the guilty 

plea. These categories are not mutually exclusive, and many plea agreements will contain 

elements of both.” (footnotes omitted)).  

 20  See Missouri v. Frye, 566 U.S. 134, 143 (2012); Robert E. Scott & William J. 

Stuntz, Plea Bargaining as Contract, 101 YALE L.J. 1909, 1912 (1992) (“Defendants accept 

bargains because of the threat of much harsher penalties after trial . . . .”); Padilla v. 

Kentucky, 559 U.S. 356, 372 (2010) (“Pleas account for nearly 95% of all criminal 

convictions.” (citing U.S. BUREAU OF JUST. STAT., DEP’T. JUST., SOURCEBOOK OF CRIMINAL 

JUSTICE STATISTICS 2003, at 418 tbl. 5.17 (2005))); see also U.S. SENT’G COMM’N, 2023 

SOURCEBOOK OF FEDERAL  SENTENCING STATISTICS tbl. 12 (2023) (noting that in 2023, 

97.2% of all federal criminal cases were resolved through a plea agreement); John Gramlich, 

Only 2% of Federal Criminal Defendants Went to Trial in 2018, and Most Who Did Were 

Found Guilty, PEW RSCH. CTR. (June 11, 2019), https://www.pewresearch.org/short-reads/

2019/06/11/only-2-of-federal-criminal-defendants-go-to-trial-and-most-who-do-are-found-guilty 

[https://perma.cc/Q5V2-WCRF] (noting that only 2% of federal criminal defendants go to 

trial); Jeffrey Q. Smith & Grant R. MacQueen, Going, Going, but Not Quite Gone: Trials 

Continue to Decline in Federal and State Courts. Does It Matter?, JUDICATURE, Winter 

2017, at 26, 28; see generally Marc Galanter, The Vanishing Trial: An Examination of Trials 

and Related Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL STUDS. 459, 459 

(2004) (analyzing the decline in the number of cases resolved by trial). 
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how long. That is what plea bargaining is. It is not some adjunct to the criminal 

justice system; it is the criminal justice system.”21 

Rule 11 permits subtle but important variations within the federal plea 

bargaining process: Under Rule 11(c)(1)(A)—or “A” pleas—the prosecutor will 

agree to not bring certain charges (or to drop other charges) in exchange for a 

guilty plea.22 Under Rule 11(c)(1)(B)—or “B” pleas—the prosecutor and 

defendant can agree upon a specific sentencing recommendation in exchange 

for the defendant’s guilty plea.23 That recommendation is said to be 

“nonbinding” because the court can either go along with the request, or the court 

can alter the deal as it sees fit, in accordance with applicable sentencing 

guidelines, statutory ranges, and mandatory minimum laws.24 Importantly, if the 

court decides to change the agreement (for example, if it decides to give a 

harsher sentence than was recommended), the defendant is nonetheless not 

permitted to withdraw their guilty plea.25 Finally, under Rule 11(c)(1)(C)—also 

called “C” or “binding” pleas—the government and defendant agree to a 

specific sentence in exchange for the defendant’s guilty plea, and the court must 

accept or reject that exact agreement.26 In other words, the court’s hands are tied 

and it cannot make any changes, additions, or deletions to the deal before 

deciding whether or not to approve it. Importantly, if the court decides to reject 

the deal, the defendant must be given the opportunity to withdraw their guilty 

plea.27 

This Article focuses on plea deals made in the corporate context. 

Unfortunately, the operation of businesses can lead to the injury or death of large 

numbers of people. A former Deputy Attorney General has opined that crimes 

carrying “a substantial risk of great public harm” are “most likely to be 

committed by businesses.”28 One need only look at the Upper Branch Mine 

Disaster of 2010 (in which twenty-nine coal miners died),29 the Deepwater 

 

 21  Scott & Stuntz, supra note 20, at 1912. 

 22  FED. R. CRIM. P. 11(c)(1)(A). 

 23  Id. at 11(c)(1)(B). 

 24  See Wes R. Porter, The Pendulum in Federal Sentencing Can Also Swing Toward 

Predictability: A Renewed Role for Binding Plea Agreements Post-Booker, 37 WM. 

MITCHELL L. REV. 469, 483 n.115 (2011). 

 25  See FED. R. CRIM. P. 11(c)(3)(B); Richard Lorren Jolly & J. J. Prescott, Beyond 

Plea Bargaining: A Theory of Criminal Settlement, 62 B.C. L. REV. 1047, 1088 (2021).  

 26  FED. R. CRIM. P. 11(c)(1)(C).  

 27  Id. at 11(c)(5)(B); Sam J. Merchant, Plea Agreements and Suspending Disbelief, 

37 FED. SENT’G REP. 15, 15–16 (2025).  

 28  Memorandum from Paul J. McNulty, Deputy Att’y Gen., to Heads Dep’t 

Components & U.S. Att’ys, at 2 (Dec. 12, 2006), https://www.justice.gov/sites/default/files/

dag/legacy/2007/07/05/mcnulty_memo.pdf [https://perma.cc/GM6W-XM4S].  

 29  Press Release, Off. of Pub. Affs., U.S. Dep’t of Just., Alpha Natural Resources Inc. 

and Department of Justice Reach $209 Million Agreement Related to Upper Big Branch 

Mine Explosion (Dec. 6, 2011) [hereinafter Alpha DOJ Agreement], https://www.justice.gov/

archives/opa/pr/alpha-natural-resources-inc-and-department-justice-reach-209-million-agreement-

related-upper [https://perma.cc/J79S-BJPN]. 
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Horizon drilling rig explosion in the Gulf of Mexico of 2010 (in which eleven 

people died),30 the General Motors ignition switch debacle of 2014 (in which 

174 people died),31 the Boeing 737 MAX airline crashes of 2018 and 2019 (in 

which 346 people died),32 or the ongoing opioid crisis involving Purdue Pharma 

and other corporate actors33 (resulting in tens of thousands of people dying)34 

 

 30  Peter J. Henning, Deepwater Horizon and Dewey & Leboeuf Cases Share 

Challenges, N.Y. TIMES (Feb. 29, 2016), https://www.nytimes.com/2016/03/01/business/

dealbook/deepwater-horizon-and-dewey-leboeuf-cases-share-challenges.html.  

 31  Drew Harwell, Why General Motors’ $900 Million Fine for a Deadly Defect Is Just 

a Slap on the Wrist, WASH. POST (Sep. 17, 2015), https://www.washingtonpost.com/news/

business/wp/2015/09/17/why-general-motors-900-million-fine-for-a-deadly-defect-is-just-a-slap-

on-the-wrist; see also United States v. Saena Tech Corp., 140 F. Supp. 3d 11, 41 (D.D.C. 

2015) (stating that a situation in which none of the GM employees faced criminal charges in 

the 2014 ignition defect case represented “a shocking example of potentially culpable 

individuals not being criminally charged”). None of the GM employees were charged with 

a crime. Harwell, supra. According to former federal prosecutor Matthew L. Schwartz, 

“unlike other regulated industries where health or human safety is involved, there is no 

criminal statute aimed at the . . . carmakers that does not require specific criminal intent.” 

See Danielle Ivory & Ben Protess, Laws Hinder Prosecutors in Charging G.M. Employees 

in Ignition Defect, N.Y. TIMES (July 19, 2015), https://www.nytimes.com/2015/07/20/

business/laws-hinder-prosecutors-in-charging-gm-employees-in-ignition-defect.html. 

 32  Columbia Law Professor John Coffee Says Boeing Deferred Prosecution 

Agreement One of the Worst, CORP. CRIME REP. (Feb. 23, 2021),  https://www.corporatecrime

reporter.com/news/200/columbia-law-professor-john-coffee-says-boeing-deferred-prosecution-

agreement-one-of-the-worst [https://perma.cc/9B5J-96A5]; Press Release, Off. Pub. Affs., U.S. 

Dep’t of Just., Boeing Charged with 737 Max Fraud Conspiracy, Agrees to Pay over $2.5 

Billion (Jan. 7, 2021), https://www.justice.gov/archives/opa/pr/boeing-charged-737-max-fraud-

conspiracy-and-agrees-pay-over-25-billion [https://perma.cc/W22D-XS8A]; United States v. 

Boeing Co., 655 F. Supp. 3d 519, 524 (N.D. Tex. 2023). 

 33  See Press Release, Off. of Pub. Affs., U.S. Dep’t of Just., Justice Department 

Announces Resolution of Criminal and Civil Investigations into McKinsey & Company’s 

Work with Purdue Pharma L.P.; Former McKinsey Senior Partner Charged with Obstruction 

of Justice (Dec. 13, 2024), https://www.justice.gov/archives/opa/pr/justice-department-

announces-resolution-criminal-and-civil-investigations-mckinsey-companys [https://perma.cc/

5VEG-HYHR] (noting that the consulting firm McKinsey & Company Inc. will pay $650 

million to settle criminal and civil investigations into the firm’s consulting work with Purdue 

Pharma, including McKinsey’s advice on how to “turbocharge” sales of Purdue’s opioid 

drug, OxyContin).  

 34  Saul Lelchuk, Are the Sacklers the Most Evil Family in American History?, 

BULWARK (Sep. 2, 2021), https://www.thebulwark.com/p/are-the-sacklers-the-most-evil-

family-in-american-history [https://perma.cc/HQ9D-AELS] (noting that 70,000 Americans 

died of opioid overdoses in 2020 and adding, “[i]t’s impossible to gauge how many addicted 

Americans have gone from prescribed pain medication to heroin, Fentanyl, and other 

narcotics, but over 500,000 deaths have occurred nationwide as a result”). The Centers for 

Disease Control and Prevention (CDC) reports that of the nearly 105,000 people who died 

from drug overdoses in 2023, approximately 80,000 of those deaths involved opioids. See 

Understanding the Opioid Overdose Epidemic, U.S. CTRS. FOR DISEASE CONTROL & 

PREVENTION (June 9, 2025), https://www.cdc.gov/overdose-prevention/about/understanding-
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in order to understand these potential dangers. As one judge puts it, 

“organizational defendants possess, by their potential strength in numbers, the 

potential to wreak far more damage to the public interest than do natural persons 

acting without coordination.”35 

III. CHECKS AND BALANCES 

It has been said that fair and impartial trials before a jury are “the purest and 

most incorruptible justice humankind has ever conceived.”36 The design 

element making the jury trial system incorruptible, or at least less susceptible to 

corruption, is the same core ingredient that helps in warding off corrupting 

influences throughout the nation’s legislative, executive, and judicial branches 

of government: checks and balances.37 As one judge notes, the judicial system 

“was never intended to place all the power of accuser, judge, and jury into the 

hands of the government,”38 but instead was built as “a balanced system that 

regulates the investigation, formal accusation, adjudication of guilt and 

innocence, and punishment of crimes.”39 

Within this system, critical functions are performed in a manner wherein 

power is appropriately balanced and separated: Prosecutors investigate alleged 

misconduct and decide whether, when, and what charges will be put forth, and 

against whom.40 Juries listen to testimony and examine evidence, determine the 

facts, and ultimately render a verdict of guilty or not guilty.41 Finally, if a 

defendant is found guilty, the judge will mete out a sentence informed by U.S. 

 

the-opioid-overdose-epidemic.html [https://perma.cc/7H2E-JHSZ]. The CDC reports further 

that the number of people who died from an opioid overdose in 2023 was ten times the 

number in 1999. Id. 

 35  United States v. Orthofix, Inc., 956 F. Supp. 2d 316, 331 (D. Mass. 2013).  

 36  United States v. Aegerion Pharms., Inc., 280 F. Supp. 3d 217, 223 (D. Mass. 2017).  

 37  See Daniel Epps, Checks and Balances in the Criminal Law, 74 VAND. L. REV. 1, 

2 (2021) (arguing that “the organizing principle for the structure of the criminal justice 

system should be the distinct idea of ‘checks and balances.’”). 

 38  United States v. Stevenson, 425 F. Supp. 3d 647, 657 (S.D. W. Va. 2018). 

 39  Id. at 657–58; see also U.S. CONST. amends. IV–VI, VIII.  

 40  See Newman v. United States, 382 F.2d 479, 480 (D.C. Cir. 1967) (“Few subjects 

are less adapted to judicial review than the exercise by the Executive of his discretion in 

deciding when and whether to institute criminal proceedings, or what precise charge shall be 

made, or whether to dismiss a proceeding once brought.”). See generally Jeffrey Bellin, The 

Power of Prosecutors, 94 N.Y.U. L. REV. 171, 171 (2019) (discussing prosecutorial 

dominance in the criminal justice system).  

 41  See Powers v. Ohio, 499 U.S. 400, 406 (1991) (“The opportunity for ordinary 

citizens to participate in the administration of justice has long been recognized as one of the 

principal justifications for retaining the jury system.” (citing Duncan v. Louisiana, 391 

U.S. 145, 147–58 (1968))); Steven A. Engel, The Public’s Vicinage Right: A Constitutional 

Argument, 75 N.Y.U. L. REV. 1658, 1661 (2000) (“Community participation injects a 

democratic component into the application of the laws and the outcome of the criminal 

trial.”). 
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Sentencing Guidelines, mandatory minimum laws, and sentencing factors under 

18 U.S.C. § 3553(a).42 Ultimately, the matter might be reviewed by an appellate 

court to determine if mistakes or irregularities require an overturning of the 

conviction, a new trial, or other possible remedies.43 The separation of powers 

built into the system leads to checks and balances that, in turn, provide important 

protections for the accused, for the victims, and for the general public. The 

resulting impact can be significant. For example, if a prosecutor sets forth 

charges that seem unjust or unwarranted, the jury might respond with ‘not 

guilty’ or possibly jury nullification,44 or the judge might impact a case through 

nonverbal communication during trial,45 through jury instructions,46 or through 

sentencing;47 an errant judge can be overruled by a higher court on appeal;48 

finally, given that criminal trial proceedings are open to the public,49 anyone 

involved in a trial can be scrutinized by the press or by visitors in the courtroom 

gallery.50 Unfortunately, when compared with jury trials, plea agreements have 

 

 42  FED. R. CRIM. P. 11(b)(1)(M); 18 U.S.C. § 3553(a). 

 43  See generally BRIAN FORST, ERRORS OF JUSTICE: NATURE, SOURCES AND 

REMEDIES (Alfred Blumstein & David Farrington eds., 2004) (discussing the “prospect of 

assessing policies based on their impact on errors of justice”). 

 44  See Suja A. Thomas, What Happened to the American Jury? Proposals for 

Revamping Plea Bargaining and Summary Judgment, LITIG., Spring 2017, at 25, 28 (2017) 

(“[J]ury nullification has historical origins, such as checking the prosecution and the 

legislature in response to the enactment and enforcement of certain laws.”).  

 45  See Jeffrey Bellin & Jenia I. Turner, Sentencing in an Era of Plea Bargains, 102 

N.C. L. REV. 179, 225 (2023) (“A judge implicitly broadcasting disagreement with the 

prosecutor throughout the trial will decrease the prospects of conviction.”); Michael J. Saks, 

Judicial Nullification, 68 IND. L.J. 1281, 1290 (1993) (“It has been found that judges’ 

nonverbal behavior varies with the judge’s views of a case, and juries detect these nonverbal 

cues and tend to decide cases in line with them.”). 

 46  See United States v. Hatatley, 130 F.3d 1399, 1403 (10th Cir. 1997) (“‘The decision 

of whether there is enough evidence to justify a lesser included offense charge rests within 

the sound discretion of the trial judge.’” (quoting United States v. Chapman, 615 F.2d 1294, 

1298 (10th Cir. 1980))). 

 47  FED. R. CRIM. P. 11(b)(1)(M); 18 U.S.C. § 3553(a); see Bellin & Turner, supra note 

45, at 221 (noting that “[e]ven if the prosecutor obtains a conviction at trial,” the judge 

nevertheless can, subject to statutory sentencing ranges and mandatory sentencing laws, dole 

out a sentence the judge deems appropriate). 

 48  See Peter J. Henning, Appeals Court Wrestles with When an Error Requires a New 

Trial, N.Y. TIMES (July 17, 2017), https://www.nytimes.com/2017/07/17/business/dealbook/

appeals-court-wrestles-with-when-an-error-requires-a-new-trial.html. 

 49  U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy the 

right to a . . . public trial . . . .”). 

 50  The United States Supreme Court has noted the importance of public trials in 

restraining prosecutorial and judicial power, stating such trials “safeguard against any 

attempt to employ our courts as instruments of persecution. The knowledge that every 

criminal trial is subject to contemporaneous review in the forum of public opinion is an 

effective restraint on possible abuse of judicial power.” In re Oliver, 333 U.S. 257, 270 

(1948); see also Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 570–71 (1980) 
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fewer opportunities for ensuring effective checks and balances.51 As one federal 

judge puts it, “[p]lea bargaining eliminates the jury and conflates the judge’s 

and prosecutor’s roles, creating an administrative system of criminal justice.”52 

IV. JUDGES AND PROSECUTORS: THE CORE TENSION 

Within a judicial system involving separation of powers and checks and 

balances, one of the core tensions playing out in any given case occurs between 

prosecutors and judges. As discussed in Part III, in a jury trial, lines of separation 

and balance are drawn between the prosecutor, the judge, and the jury. However, 

that dynamic is altered when the government decides to resolve a legal matter 

using alternative dispute resolution (ADR) tools and procedures. The main ADR 

tools utilized by the government in addressing allegations of corporate 

misconduct are non-prosecution agreements, deferred prosecution agreements, 

and plea bargains.53 

 

 

(plurality opinion) (noting that “[t]he early history of open trials in part reflects the 

widespread acknowledgment, long before there were behavioral scientists, that public trials 

had significant community therapeutic value. Even without such experts to frame the concept 

in words, people sensed from experience and observation that, especially in the 

administration of criminal justice, the means used to achieve justice must have the support 

derived from public acceptance of both the process and its results.”). 

 51  See Joshua Kleinfeld et al., White Paper of Democratic Criminal Justice, 111 NW. 

U. L. REV. 1693, 1697, 1701 (2017) (presenting various proposals to “inspire new ways of 

thinking and a greater measure of justice,” including that “[t]he process of plea bargaining 

should be meaningfully constrained by a system of checks and balances. Thus judges, 

magistrates, or juries should be given the information, authority, and responsibility necessary 

to engage in genuine and substantial supervision over the plea bargaining process and its 

outcomes.”). 

 52  United States v. Walker, 423 F. Supp. 3d 281, 292 (S.D. W. Va. 2017) (citing 

Rachel Barkow, Separation of Powers and the Criminal Law, 58 STAN. L. REV. 989, 1048 

(2006)).  

 53  A tool for researching the use of DPAs, NPAs, and plea agreements in resolving 

corporate cases is The Corporate Prosecution, found at https://corporate-prosecution-

registry.com. The registry, a joint project of the Legal Data Lab at the University of Virginia 

School of Law and Duke University School of Law, provides up-to-date information 

regarding federal organizational prosecutions in the United States starting in 2001, as well 

as deferred and non-prosecution agreements with organizations starting in 1990. See CORP. 

PROSECUTION REGISTRY, https://corporate-prosecution-registry.com [https://perma.cc/CED7-

R9MY]. 
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A. Non-Prosecution Agreements 

Non-prosecution agreements (NPAs) are essentially contracts between the 

government and the accused corporate entity.54 The accused party agrees to 

carry out certain actions (such as admitting wrongdoing, paying a fine, and 

making internal reforms) through a signed contract.55 There are no rulings or 

opinions issued; rather, the NPA contract, signed by the government and by 

company representatives, is filed internally within the DOJ and is also (usually) 

posted on the DOJ’s public website56—meaning there is no participation, 

oversight, or approval from a court of law.57 In other words, the government 

appears to have most of the power in the non-prosecution process, and there are 

no meaningful checks or balances on that power. The DOJ turned to this ADR 

tool to dispose of the Upper Branch Mine Disaster of 2010, one of the most 

high-profile, and deadly, corporate criminal cases in the last several decades.58 

Scholars have criticized NPAs for their overall ineffectiveness in deterring 

corporate misconduct,59 but such criticism has been to no avail. 

 

 54  Sarah Baumgartel, Nonprosecution Agreements as Contracts: Stolt-Nielsen and 

the Question of Remedy for a Prosecutor’s Breach, 2008 WIS. L. REV. 25, 36 (“It is by now 

well accepted that immunity, nonprosecution, and cooperation agreements between the 

government and defendants are enforceable agreements that should be interpreted according 

to principles of contract law.”).  

 55  Id. at 37. 

 56  Although many NPA and DPA agreements are available to the public through 

DOJ’s website, it has been alleged that some agreements might not be accessible for public 

viewing. See, e.g., Biden Justice Department Refusing to Release Corporate Deferred and 

Non Prosecution Agreement Database, CORP. CRIME REP. (June 23, 2021),  https://

www.corporatecrimereporter.com/news/200/biden-justice-department-refusing-to-release-

corporate-deferred-and-non-prosecution-agreement-database [https://perma.cc/JP95-Q9E2] 

(describing how the University of Virginia School of Law has filed Freedom of Information 

Act requests to obtain a list of NPA and DPA agreements made by DOJ from 2009 onward).  

 57  See Memorandum from Craig S. Morford, Acting Deputy Att’y Gen., to Heads 

Dep’t Components & U.S. Att’ys (Mar. 7, 2008), at 1 n.2. 

 58  See Alpha DOJ Agreement, supra note 29.  

 59  See generally David M. Uhlmann, Deferred Prosecution and Non-Prosecution 

Agreements and the Erosion of Corporate Criminal Liability, 72 MD. L. REV. 1295 (2013) 

(asserting that non-prosecution agreements limit the deterrent value of law enforcement 

efforts); Cindy R. Alexander & Yoon-Ho Alex Lee, Non-Prosecution of Corporations: 

Toward a Model of Cooperation and Leniency, 96 N.C. L. REV. 859 (2018) (discussing the 

circumstances under which non-prosecution agreements promote deterrence); U.S. DEP’T OF 

JUST., UNITED STATES JUSTICE MANUAL § 9-28.200 (2023) (discussing purposes of the 

criminal law, including “deterrence of further criminal conduct by the defendant, deterrence 

of criminal conduct by others, protection of the public from dangerous and fraudulent 

conduct, [and] rehabilitation”). 
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B. Deferred Prosecution Agreements 

Deferred prosecution agreements (DPAs) are similar to non-prosecution 

agreements in that they are contractual agreements where the corporate entity 

typically admits wrongdoing, pays a fine, and conducts internal reforms.60 The 

DOJ has turned to DPAs to dispose of some of the deadliest corporate 

misconduct cases in U.S. history, including the General Motors ignition switch 

debacle (in which 174 people died)61 and the two Boeing 737 MAX airline 

crashes (in which 346 people died).62 As with NPAs, there has been a good deal 

of commentary and scholarship criticizing DPAs for their overall 

ineffectiveness in deterring corporate misconduct.63 

DPAs are different from non-prosecution agreements in that they must be 

approved by a court.64 A federal circuit court has weighed in on significant 

questions dealing with the power and authority of prosecutors versus judges in 

the context of DPAs. The issues were raised in United States of America v. 

 

 60  See Wilson Meeks, Corporate and White-Collar Crime Enforcement: Should 

Regulation and Rehabilitation Spell an End to Corporate Criminal Liability?, 40 COLUM. 

J.L. & SOC. PROBS. 77, 80 n.16 (2006) (“DPAs are essentially contracts between the 

government and a corporate criminal in which the government agrees not to prosecute a 

corporation in return for a list of concessions.”). 

 61  Press Release, Off. of Inspector Gen., U.S. Dep’t of Trans., General Motors Agrees 

to Deferred Prosecution Agreement and a $900 Million Forfeiture (Sept. 16, 2015), https://

www.oig.dot.gov/library-item/32682 [https://perma.cc/8RXC-M5H9]; Harwell, supra note 31. 

 62  Boeing Charged with 737 Max Fraud Conspiracy, Agrees to Pay over $2.5 Billion, 

supra note 9; see also Leah Sarnoff & Alexander Mallin, Boeing Breached 2021 Deferred 

Prosecution Agreement: DOJ, ABC NEWS (May 14, 2024), https://abcnews.go.com/US/

boeing-breached-2021-deferred-prosecution-agreement-doj/story?id=110237562 [https://perma.cc/

54CS-8DZ5]  (discussing DOJ’s determination that the DPA agreement had been breached 

by Boeing). 

 63  See generally Randall D. Eliason, We Need to Indict Them: Deferred Prosecution 

Agreements Won’t Deter Enough Corporate Crime, 31 LEGAL TIMES 54, 54 (2008) (arguing 

for increased use of the corporate indictments); Allen R. Brooks, A Corporate Catch-22: 

How Deferred and Non-Prosecution Agreements Impede the Full Development of the 

Foreign Corrupt Practices Act, 7 J.L. ECON. & POL’Y 137 (2010) (discussing the use of non-

prosecution agreements to enforce the Foreign Corrupt Practices Act); Peter R. Reilly, 

Sweetheart Deals, Deferred Prosecution, and Making a Mockery of the Criminal Justice 

System: U.S. Corporate DPAs Rejected on Many Fronts, 50 ARIZ. ST. L.J. 1113 (2018) 

(arguing for reforms to the U.S. corporate deferred prosecution agreement system). 

 64  Although the Speedy Trial Act requires trials to begin within seventy days after the 

government files an information or indictment, it sets out specific exclusions from the 

seventy day limit, including “[a]ny period of delay during which prosecution is deferred by 

the attorney for the Government pursuant to written agreement with the defendant, with the 

approval of the court, for the purpose of allowing the defendant to demonstrate his good 

conduct.” See 18 U.S.C. § 3161(h)(2). That exemption empowers the government to dispose 

of the case using a DPA. See generally ANTHONY PARTRIDGE, LEGISLATIVE HISTORY OF 

TITLE I OF THE SPEEDY TRIAL ACT OF 1974 (1980) (describing legislative preference for 

DPA). 
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Fokker Services B.V.,65 wherein the defendant company was charged with 

conspiracy to unlawfully export goods.66 The government decided to address 

the case through a DPA agreement and argued that, under the Speedy Trial Act 

giving rise to such agreements, district courts must rule affirmatively in the DPA 

approval process “unless there is an indication that (a) the defendant did not 

enter into the agreement willingly and knowingly . . . or (b) the agreement was 

designed solely to circumvent Speedy Trial Act limits.”67  

The trial judge disagreed, explaining that district courts have authority to 

approve or reject a DPA pursuant to their “supervisory power”68 and that “the 

integrity of judicial proceedings would be compromised by giving the Court’s 

stamp of approval to either overly-lenient prosecutorial action, or overly-

zealous prosecutorial conduct.”69 At the trial level, the Fokker court concluded 

the DPA was “grossly disproportionate” to the gravity of the crimes alleged.70 

Specifically, the court said that approving the DPA would “undermine the 

public’s confidence in the administration of justice and promote disrespect for 

the law for it to see a defendant prosecuted so anemically for engaging in such 

egregious conduct for such a sustained period of time.”71 The court listed 

specific reasons why it felt the DPA was too lenient, including that no 

individuals were being prosecuted,72 that an independent monitor was not being 

used to supervise the company during the probationary period,73 and that the 

company was not required to provide periodic reports to the government or the 

court, updating them on actions being taken to ensure compliance with the 

law.74 

The DOJ and defendant company appealed the matter to the United States 

Circuit Court of Appeals for the District of Columbia,75 which vacated the lower 

court ruling, stating that the trial court was not permitted to reject the DPA 

“based on concerns that the government should bring different charges or should 

charge different defendants.”76 The appellate court explained that “[t]he 

 

 65  See United States v. Fokker Servs. B.V., 79 F. Supp. 3d 160 (D.D.C. 2015), 

vacated, 818 F.3d 733 (D.C. Cir. 2016). 

 66  Id. at 161 (citations omitted). 

 67  Id. at 163–64 (citation omitted). 

 68  Id. at 165 (“[A] District Court has the authority ‘to approve or reject the DPA 

pursuant to its supervisory power.’ . . . Indeed, it is that ‘supervisory power . . . [that] permits 

federal courts to supervise the administration of criminal justice among the parties before the 

bar.’” (quoting United States v. HSBC Bank USA, N.A., No. 12-CR-763, 2013 WL 

3306161, at *4 (E.D.N.Y. July 1, 2013) and United States v. Payner, 447 U.S. 727, 735 n.7 

(1980))). 

 69  Id. at 166. 

 70  Id. at 167. 

 71  Fokker Servs. B.V., 79 F. Supp. 3d at 167. 

 72  Id. at 166. 

 73  Id. 

 74  Id. 

 75  United States v. Fokker Servs. B.V., 818 F.3d 733, 740 (D.C. Cir. 2016). 

 76  Id. at 738. 
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Executive’s primacy in criminal charging decisions is long settled”77 and those 

“settled principles counsel against interpreting statutes and rules in a manner 

that would impinge on the Executive’s constitutionally rooted primacy over 

criminal charging decisions.”78 

The appellate court also interpreted the directive within the Speedy Trial 

Act that DPAs be subject to court approval.79 The appellate court ruled that a 

district court’s approval authority has a “particular focus: i.e., to assure that the 

DPA in fact is geared to enabling the defendant to demonstrate compliance with 

the law, and is not instead a pretext intended merely to evade the Speedy Trial 

Act’s time constraints.”80 Thus, the appellate court said, the lower court must 

“confine[] its inquiry to examining whether the DPA served the purpose of 

allowing [the defendant] to demonstrate its good conduct.”81 To underscore this 

holding, the appellate court made it clear that the trial court is not permitted to 

review “the choices reflected in the [DPA] agreement’s terms.”82 The practical 

impact of this language is clear: District courts have no meaningful powers of 

judicial review during the DPA approval process. Several practicing lawyers 

arrive at this same conclusion, stating the appellate court panel in the Fokker 

case “unanimously held, in no uncertain terms, that district court judges are not 

empowered to reject deferred prosecution agreements (“DPAs”) because they 

disagree with the prosecutors’ charging decisions or elements of the 

agreement.”83 

 

 77  Id. at 741. 

 78  Id. at 742. 

 79  Id. at 738. The Speedy Trial Act mandates that trials take place within seventy days 

after the government files an information or indictment, id. at 738 (citing 18 U.S.C. 

§ 3161(c)(1)), but one of the exclusions from the seventy day limit includes “[a]ny period of 

delay during which prosecution is deferred by the attorney for the Government pursuant to 

written agreement with the defendant, with the approval of the court, for the purpose of 

allowing the defendant to demonstrate his good conduct.”  See id. at 738 (quoting 18 U.S.C. 

§ 3161(h)(2)) (emphasis added). 

 80  Fokker Servs. B.V., 818 F.3d at 744. 

 81  Id. at 747. The United States Court of Appeals for the Second Circuit, through its 

ruling in United States v. HSBC Bank USA, N.A., fortified the Fokker ruling, stating, “a 

district court’s role vis-à-vis a DPA is limited to arraigning the defendant, granting a speedy 

trial waiver if the DPA does not represent an improper attempt to circumvent the speedy trial 

clock, and adjudicating motions or disputes as they arise.” United States v. HSBC Bank 

USA, N.A. 863 F.3d 125, 129 (2d Cir. 2017). 

 82  Fokker Servs. B.V., 818 F.3d at 744 (emphasis added). 

 83  Mark A. Rush, Thomas C. Ryan, Benjamin J. Risacher & Jared A. Kephart,  BNA 

Insights: Imbalance of Power: Federal Prosecutors’ Nearly Unilateral Discretion to Resolve 

Allegations of Corporate Misconduct After D.C. Circuit Panel Overrules District Court’s 

Rejection of Deferred Prosecution Agreement in U.S. v. Fokker, BL (May 16, 2016) 

(emphasis added), https://news.bloomberglaw.com/white-collar-and-criminal-law/imbalance-of-

power-federal-prosecutors-gain-nearly-unilateral-discretion-to-resolve-allegations-of-corporate-

misconduct-after-dc-circuit-overrules-district-court-rejection-of-deferred-prosecution-agreement-in

-us-v-fokker. 
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The appellate court also rejected the argument that a trial court’s review of 

a DPA under the Speedy Trial Act is analogous to a court’s review of a plea 

agreement under Rule 11 of the Federal Rules of Criminal Procedure.84 Yet 

DPAs and plea agreements do share similarities, which likely explains why 

former Assistant U.S. Attorney Daniel A. Rezneck testified before the U.S. 

Senate that deferred prosecutions have “some of the elements of a plea 

bargain.”85 Those shared elements include the following: they are both ADR 

tools that dispose of criminal allegations without going to trial; they both 

involve a private negotiation between the defendant and government, resulting 

in a deal that must be approved by a court; they both subject the defendant to 

the so-called “innocence problem” (occurring when defendants agree to a plea 

bargain or DPA even though they are entirely innocent of the allegations against 

them);86 they both offer the defendant a disposition of the case that appears 

favorable when compared to what would likely occur if a jury trial ended in a 

guilty verdict with sentencing by a court;87 and finally, they both involve 

processes wherein the prosecutor holds tremendous power over the defendant—

in plea deals prosecutors are said to also serve as “quasi-judge and jury,”88 and 

in the DPA process prosecutors are said to be given “unmitigated power to be 

the judge, the jury, and the sentencer.”89 

Despite these similarities, the Fokker appellate court decision ensures a 

wide disparity in a district court’s authority and discretion in approving (or 

rejecting) a plea deal versus approving (or rejecting) a DPA. With plea deals, 

on the one hand, courts can engage in judicial review and have a good deal of 

 

 84  Fokker Servs. B.V., 818 F.3d at 745.  

 85  PARTRIDGE, supra note 64, at 116.  

 86  See Adam N. Stern, Note, Plea Bargaining, Innocence, and the Prosecutor’s Duty 

to “Do Justice”, 25 GEO. J. LEGAL ETHICS 1027, 1027 (2012) (noting that the innocence 

problem “is the recognition that when a prosecutor offers a defendant the opportunity to 

plead guilty in exchange for a more lenient punishment, the offer may lead an innocent 

defendant to plead guilty”); THEA JOHNSON, A.B.A., PLEA BARGAIN TASK FORCE REPORT 6 

(2023), https://www.americanbar.org/content/dam/aba/administrative/criminal_justice/reports/

plea-bargain-tf-report.pdf [https://perma.cc/GU65-UGJJ]  (noting that “the Task Force 

reviewed substantial evidence that defendants—including innocent defendants—are 

sometimes coerced into taking pleas and surrendering their right to trial. This happens for a 

number of reasons. For instance, mandatory sentencing laws often make the risks of taking 

a case to trial intolerable, and in some cases, prosecutors understand and exploit these fears 

to induce defendants to plead guilty . . . .”). 

 87  See Cynthia Alkon, The U.S. Supreme Court’s Failure to Fix Plea Bargaining: The 

Impact of Lafler and Frye, 41 HASTINGS CONST. L.Q. 561, 603 (2014) (noting that “there are 

serious consequences in terms of trial penalties for defendants who do not accept plea deals. 

This may make it more likely that innocent defendants will feel the pressure and decide to 

plead guilty.”). 

 88  Stern, supra note 86, at 1035. 

 89  Deferred Prosecution: Should Corporate Settlement Agreements Be Without 

Guidelines?: Hearing Before the Subcomm. on Com. & Admin. L. of the H. Comm. on the 

Judiciary, 110th Cong. 321 (2008) (statement of Rep. Bill Pascrell, Jr.). 
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discretion in approving or rejecting the deal.90 With DPAs, on the other hand, 

the court’s hands are essentially tied during the approval process, including 

nearly zero powers of judicial review—even if the terms of the DPA are overly 

lenient or overly harsh toward the defendant.91 This situation has led to 

frustration among trial court judges. Consider, for example, a case involving 

U.S. Bancorp which, in 2018, entered a DPA to address allegations of violating 

the Bank Secrecy Act and various anti-money laundering laws.92 The district 

court believed the DPA would likely allow “individuals who committed the 

felonies on behalf of the bank . . . [to] walk away.”93 In the end, the court was 

resigned to the fact that the Fokker appellate court precedent eliminated its 

powers of judicial review. The court thus approved the DPA, stating, “I have 

absolutely no choice in this matter, no discretion whatsoever . . . I’m obliged to 

swallow the pill, whether I like it or not.”94 

The manner in which the Fokker appellate court narrowed and confined the 

DPA approval powers of trial courts is similar to how that same appellate court 

addressed, in 1995, the case of United States v. Microsoft Corp.95 In Microsoft, 

the court interpreted provisions within the Antitrust Procedures and Penalties 

Act (commonly called the “Tunney Act”),96 setting out a standard of review for 

the trial courts. Congress later amended the Act, saying the review standard 

delineated by the appellate court was too narrow.97 One Senator, speaking to the 

importance of amending the Act, said the changes being made by Congress 

would “insure that the [trial] courts can undertake meaningful and measured 

scrutiny of . . . settlements . . . .”98 It is now time for similar action to be taken 

with respect to the Speedy Trial Act: Congress must amend the law to make it 

clear that—contrary to the ruling in the Fokker appellate case—trial courts 

reviewing DPAs for possible approval have the power to assess the terms of the 

 

 90  See A.B.A., A.B.A STANDARDS FOR CRIMINAL JUSTICE: PLEAS OF GUILTY 127 (3d 

ed. 1999) (“If a plea agreement has been reached by the parties which contemplates the 

granting of charge or sentence concessions by the judge, the judge should . . . give the 

agreement due consideration, but notwithstanding its existence reach an independent 

decision on whether to grant charge or sentence concessions.”) (emphasis added). 

 91  Reilly, supra note 63, at 1117. 

 92  Press Release, U.S. Att’ys Off., S. Dist. of N.Y., U.S. Dep’t of Just., Manhattan 

U.S. Attorney Announces Criminal Charges Against U.S. Bancorp for Violations of the 

Bank Secrecy Act (Feb. 15, 2018), https://www.justice.gov/usao-sdny/pr/manhattan-us-

attorney-announces-criminal-charges-against-us-bancorp-violations-bank [https://perma.cc/C5PF-

JP5T]. 

 93  Transcript of Arraignment at 8, United States v. U.S. Bancorp, No. 1:18-cr-00150-

LAK (S.D.N.Y. Feb. 22, 2018), ECF No. 9. 

 94  Id. at 10. 

 95  United States v. Microsoft Corp., 56 F.3d 1448, 1462 (D.C. Cir. 1995).  

 96  Id. at 1451; Antitrust Procedures and Penalties Act, Pub. L. No. 93-528, 88 Stat. 

1706 (1974) (amended 2004). 

 97  150 CONG. REC. S3615-19 (Apr. 2, 2004). 

 98  Id. at S3617. 
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deal in making their final decisions. Such a change would ensure that district 

courts can engage in meaningful scrutiny of DPA agreements. 

C. Plea Bargains and C Plea Bargains 

The legislative history of Rule 11 of the Federal Rules of Criminal 

Procedure99 indicates that Congress intended for district judges to have control 

in determining whether and to what extent plea bargaining would be permitted 

in their respective courtrooms. The House Report states that Rule 11 “permits 

each federal court to decide for itself the extent to which it will permit plea 

negotiations to be carried on within its own jurisdiction. No court is compelled 

to permit any plea negotiations at all.”100 Congress underscores a court’s power 

to disallow plea deals by adding that Rule 11 “regulates plea negotiations and 

agreements if, and to the extent that, the court permits such negotiations and 

agreements.”101 The Advisory Committee, too, stressed during testimony that 

Rule 11 does not mandate that courts be open to accepting plea deals. Consider, 

for example, the following exchange involving United States Circuit Judge 

William Webster, U.S. Representative William Hungate, and United States 

Circuit Judge Joseph Lumbard, Jr.: 

Mr. HUNGATE. Judge, do I understand your statement correctly, that under the 

plea agreement procedure of rule 11 the judge, if he sees fit, can just sit there 

and reject all plea agreements? 

 

Judge WEBSTER. If the judge saw fit, he could reject them all. 

 

Mr. HUNGATE. I just don’t think that’s the proper way to do it, to say, “I’m not 

going to have any of it, you can bring them in if you want to, but I’ll never 

accept one.” But he would be within his rights under this rule? 

 

Judge WEBSTER. That is my interpretation of the rule. 

 

Mr. HUNGATE. Judge Lumbard, would you comment on that? 

 

Judge LUMBARD. That’s right, and in fact many judges take that position: and 

equally many U.S. attorneys take that position. 

 

Mr. HUNGATE. If rule 11 goes into effect as is, such a judge would not have to 

change his position. He may have to take it publicly more often, but he could 

reject them all. 

 

Judge LUMBARD. That’s correct, he would not have to change his position. 

 

 99  FED. R. CRIM. P. 11(c)(1)(A)–(C).  

 100  H.R. REP. NO. 94-247, at 6 (1975), reprinted in 1975 U.S.C.C.A.N. 674, 678, 1975 

WL 12393.  

 101  Id. (emphasis added). 
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Mr. HUNGATE. U.S. attorneys and defense counsel would not do anything 

wrong in trying to get a plea agreement accepted but the rule still permits the 

judge to say, “I’m an old man. I have never done it and I’m not going to do 

it.”102 

The same conclusion is repeated in correspondence between Judge Webster 

and United States District Judge Frank A. Kaufman, wherein Judge Webster 

writes the following: 

It was our conclusion that the trial judge was thus accorded complete discretion 

to preclude plea bargaining in his court, to accept certain types of plea 

bargaining or to permit the entire range of plea bargaining, depending upon the 

state of his docket, the reliability of the prosecutor and the trial judge’s own 

sense of propriety.103 

Some courts have employed this discretion when deciding how to respond 

to C pleas in their courtrooms. As one court states in its blanket rejection of such 

pleas: “At the outset, the Court would note that it never will accept a [C] plea 

agreement. It is this Court’s prerogative to determine the type of sentence that 

should be imposed upon a defendant for the offense of which he or she has been 

adjudged guilty.”104 

More recently, the Tenth Circuit adheres to this same interpretation of Rule 

11, concluding it judicially sound for a trial court to reject C pleas—even all C 

pleas as a category—if the court believes such agreements interfere with the 

judge’s sentencing powers. Specifically, the Tenth Circuit holds that C pleas 

“directly and unequivocally infringe on the sentencing discretion of district 

courts”105 and that a court’s “categorical refusal” to accept C pleas “can only be 

understood as its refusal to completely yield its discretion in sentencing.”106 The 

Tenth Circuit, then, appears resolute in its finding that district courts can be 

intentional in protecting their sentencing discretion, including having the right 

to refuse parties the ability to limit that discretion through C pleas.107 Courts can 

simultaneously make it clear they will accept a B plea, given a court’s ability to 

accept such a plea “without necessarily imposing the recommendation proffered 

 

 102  Amendments to the Federal Rules of Criminal Procedure: Hearings Before the 

Subcomm. on Crim. Just. of the H. Comm. on the Judiciary, 94th Cong. 196–97 (1975) 

[hereinafter Hearings] (testimony of Judge J. Edward Lumbard, Chairman, Advisory Comm. 

on Crim. Rules, accompanied by Judge William H. Webster, Advisory Comm. on Crim. 

Rules, and Professor Frank J. Remington, Standing Comm. on Rules of Prac. and Proc.) 

(italics added) (spacing modified).  

 103  Id. at 290.  

 104  United States v. Seidman, 483 F. Supp. 156, 158 (E.D. Wis. 1980) (emphasis 

added). 

 105  United States v. Robertson, 45 F.3d 1423, 1439 (10th Cir. 1995). 

 106  Id. 

 107  Id. 
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by the parties.”108 The B plea gives the court authority “to tinker with or 

overhaul completely” the recommendations set forth in the plea, so long as the 

court considers and applies the appropriate sentencing guidelines, statutory 

ranges, and mandatory minimum laws.109 

It is clear that the judicial experts involved in writing Rule 11 wanted trial 

courts to have complete control regarding whether pleas would be accepted by 

the court, and what type. In the same correspondence from U.S. Circuit Judge 

William H. Webster to U.S. District Court Judge Frank Kaufman (quoted 

supra), Judge Webster suggests that trial judges can state directly to the 

prosecutor what category of pleas will (and will not) be acceptable within that 

judge’s courtroom: 

I’m not sure what practice is followed in your district, but I gathered in our 

conversation that you presently permit the prosecutor to make 

recommendations, provided they are not binding upon the court. It seems to 

me that this is identical to category three under the proposed rule and should 

present no problem at all to you. A word to the prosecutor should be sufficient 

to keep him from embarking on pleas under category four, if that happens to 

be your view of things.110 

It appears that the best course of action is for the trial court to, as suggested 

by Judge Webster, first try to nudge the prosecutor in the direction of a B plea. 

However, if the government nevertheless decides to employ a C plea, the court 

can then respond by ruling on that matter individually.111 If the court decides to 

reject the agreement, that decision must be based on a “sound” reason,112 such 

as the deal failing to adequately reflect the seriousness of the offense,113 the deal 

 

 108  United States v. Orthofix, Inc., 956 F. Supp. 2d 316, 332 (D. Mass. 2013) (citing 

United States v. Yeje-Cabrera, 430 F.3d 1, 28 (1st Cir. 2005)).  

 109  Id. The court references Orthofix’s Sentencing 5:13-16, wherein changing the “C” 

plea to a “B” plea gave the court “the responsibility, the authority, but the corresponding 

responsibility, to frame the sanction . . . .” Id. (quoting Transcript of Arraignment, Plea and 

Sentencing at 5, Orthofix, Inc., 956 F. Supp. 2d 316 (D. Mass. 2013) (No. 12–10169–WGY)).  

 110  Hearings, supra note 102, at 290 (emphasis added).  

 111  See In re Morgan, 506 F.3d 705, 712 (9th Cir. 2007) (noting that under FED. R. 

CRIM. P. 11, “district courts must consider individually every sentence bargain presented to 

them and must set forth, on the record, the court’s reasons in light of the specific 

circumstances of the case for rejecting the bargain”).  

 112  United States v. Cota-Luna, 891 F.3d 639, 647 (6th Cir. 2018) (noting that before 

rejecting a plea deal, trial courts must exercise “sound judicial discretion” and “articulate a 

sound reason” (first quoting Santobello v. New York, 404 U.S. 257, 262 (1971); and then 

quoting United States v. Moore, 916 F.2d 1131, 1136 (6th Cir. 1990))). 

 113  See United States v. Doggart, 947 F.3d 879, 882 (6th Cir. 2020). 
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interfering with the judge’s sentencing discretion,114 or the deal being “contrary 

to the sound administration of justice.”115 

1. Impeding Judicial Discretion 

Under a C plea, the government and defendant agree to a specific sentence 

in exchange for the defendant’s guilty plea, and the court must accept or reject 

that exact agreement—meaning the court cannot make any changes, additions, 

or deletions before deciding whether or not to approve it.116 The ability to bind 

the court in this manner leads to a decrease in judicial discretion. As one district 

court puts it, such a plea “cabin[s] judicial discretion,” “crowds a judge into a 

‘take it or leave it’ position,” and “adds a powerful, near-hydraulic pressure in 

favor of plea bargaining.”117 As another trial court puts it: Because a C plea 

“applies in an all-or nothing fashion,” a court’s approval requires it “to impose 

the attendant sentence recommendation without tinkering with the details.”118 

In other words, the court is unable to craft a sentence it deems appropriate for 

the particular circumstances and misconduct involved. 

This renders the judge’s role in dispensing criminal justice to “no more than 

that of sentencing-by-number, imposing conditions—as she might apply 

paint—mechanically from a scheme of the parties’ choosing.”119 This turns C 

pleas into a procedural tool that “hamstrings” courts in performing their 

sentencing function.120 Such hamstringing makes it difficult to carry out a 

particular United States Supreme Court directive, urging that even when a court 

is presented with a C plea, “that agreement does not discharge the district court’s 

independent obligation to exercise its discretion . . . .”121 The ability for courts 

to maintain independence, and exercise full discretion, is vital in addressing 

corporate misconduct, especially given “the gravity of the potential danger” 

such behavior poses to the public.122 

Richard Bierschbach and Stephanos Bibas write in Notice-and-Comment 

Sentencing that prosecutors and defendants working together in negotiating plea 

 

 114  See United States v. Sabit, 797 F. App’x 218, 221 (6th Cir. 2019). 

 115  See United States v. Moore, 916 F.2d 1131, 1136 (6th Cir. 1990) (quoting United 

States v. Severino, 800 F.2d 42, 46 (2d Cir. 1986)); see also United States v. Guidant LLC, 

708 F. Supp. 2d 903, 915 (D. Minn. 2010) (rejecting a “C” plea because two provisions 

within the agreement are “not in the best interests of justice and do not serve the public’s 

interests because they do not adequately address Guidant’s history and the criminal conduct 

at issue.”).  

 116  See FED. R. CRIM. P. 11(c)(1)(C). 

 117  United States v. Kandirakis, 441 F. Supp. 2d 282, 284 n.5 (D. Mass. 2006). 

 118  United States v. Orthofix, Inc., 956 F. Supp. 2d 316, 331 (D. Mass. 2013).  

 119  Id. at 331–32. 

 120  Id. at 332. 

 121  Freeman v. United States, 564 U.S. 522, 529 (2011). 

 122  Orthofix, Inc., 956 F. Supp. 2d at 332. 
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deals have their own interests and views relating to the case.123 These authors 

warn that prosecutors are “imperfect agents”124 of the public interest, and they 

describe how prosecutors and defendants, in their collaborative dealmaking 

efforts, are in effect “partisans [who] may selectively present information and 

pursue private agendas that may diverge from those of the public at large.”125 

Consider, for example, the matter of United States v. Boeing, in which 346 

people died after two 737 MAX airplanes crashed in 2018 and 2019.126 The 

DOJ initially disposed of the case through a deferred prosecution agreement, but 

that agreement was set aside when DOJ determined the deal had been 

breached.127 The DOJ then decided to use a plea agreement to dispose of the 

matter, and when the government and Boeing presented their proposed C plea 

to the district court, it included fifty-five entries within the “Statement of 

Facts.”128 Victim families opposing the plea agreement argued the list was 

woefully incomplete and submitted to the court an additional ninety facts to 

supplement the fifty-five originally submitted.129 

Does this episode represent an example of the government and defendant 

(Boeing) acting, as Bierschbach and Bibas would say, as “partisans” who are 

“selectively” presenting information in pursuit of their own agenda? 

Alternatively, several scholars have suggested that “[a]nother tactic the parties 

can use to try to push judges to accept lower sentences is depriving judges of 

relevant information.”130 Is that tactic being employed in the Boeing case? The 

victim families would likely answer in the affirmative, given their contention 

that (1) DOJ and Boeing were “pressing on the Court an airbrushed set of facts 

demonstrably at odds with the on-the-ground truth,”131 and (2) that DOJ and 

 

 123  Richard A. Bierschbach & Stephanos Bibas, Notice-and-Comment Sentencing, 97 

MINN. L. REV. 1, 3 (2012). 

 124  Id. at 4. 

 125  Id. 

 126  United States v. Boeing Co., 655 F. Supp. 3d 519, 524 (N.D. Tex. 2023). 

 127  See David Shepardson & Mike Spector, US Says Boeing Breached 2021 737 

Criminal Prosecution Deal, REUTERS (May 14, 2024), https://www.reuters.com/business/

aerospace-defense/us-says-boeing-breached-2021-deferred-prosecution-737-max-agreement-2024

-05-14/ [https://perma.cc/5ZDK-VZXX]. 

 128  Government Status Report and Proposed Plea Agreement, supra note 8, at A-2-15. 

 129  See Motion and Memorandum of Recognized Crime Victims’ Families Naoise 

Connolly Ryan, et al. Requesting that the Court Not Accept the Rule 11(c)(1)(C) Binding 

Plea Agreement Proposed by the Government and Boeing at 1, United States v. Boeing Co., 

655 F. Supp. 3d 519 (N.D. Tex. 2023) (No. 4:21-cr-5-O) [hereinafter Motion and 

Memorandum of Recognized Crime Victims’ Families]; Proposed Alternative Statement of 

Facts by Recognized Crime Victims’ Family Members Naoise Connolly Ryan, et al. to 

Accompany Any Plea Agreement in this Case at 2-44, United States v. Boeing, 655 F. Supp. 

3d 519 (N.D. Tex. 2023) (No. 4:21-cr-5-O-1).  

 130  Bellin & Turner, supra note 45, at 224 n.212.  

 131  Reply Memorandum of Recognized Crime Victims’ Families Naoise Connolly 

Ryan et al. Requesting that the Court Not Accept the Proposed Rule 11(c)1(C) Binding Plea 
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Boeing were asking the court to sentence Boeing “immediately” following the 

Rule 11 plea bargain hearing—meaning without following the typical federal 

court procedure of first (prior to doling out a sentence) being able to review a 

presentencing report, which is produced by the court’s probation office and 

which helps courts assess the relevant factual record.132 

At least one federal court underscores the importance of the presentence 

report in ferreting out the motivation for the plea itself, stating “the court should 

examine the plea agreement and, in light of the presentence report, determine 

whether the apparent motivation is to advance justice or, more probably, to 

expediently avoid trial.”133 Shouldn’t federal courts, when considering the 

approval of a plea deal, consider as many relevant factors as practicable, 

including the presentence report?134 Couldn’t the information contained within 

that report impact a court’s final disposition of the case? Importantly, the 

advisory committee on Rule 11 states that, “[u]pon notice of the plea agreement, 

the court is given the option to accept or reject the agreement or defer its 

decision until receipt of the presentence report. The judge may, and often should, 

defer his decision until he examines the presentence report.”135 

Owen Fiss, anticipating these kinds of issues and questions in Against 

Settlement,136 suggests that in certain settlement situations, the parties negotiate 

a deal and then “have every interest in defending the settlement and in 

convincing the judge that it is in accord with the law.”137 Parties striking the 

exact terms of a bargain and working to convince the judge to go along with it 

are the essence of a C plea agreement. That is far different from a slower, more 

involved and participatory process where prosecutors and defense lawyers 

litigate in a courtroom, shedding light on the facts and truths surrounding a 

case.138 Indeed, “the Founding Fathers intended the wheels of justice to grind 

 

Agreement at 10, Boeing Co., 655 F. Supp. 3d 519 (N.D. Tex. 2023) (No. 4:21-cr-5-O-1) 

[hereinafter Reply Memorandum of Recognized Crime Victims’ Families].  

 132  Id. 

 133  United States v. Walker, 423 F. Supp. 3d 281, 297 (S.D. W. Va. 2017). 

 134  See Nancy J. King, Judicial Oversight of Negotiated Sentences in a World of 

Bargained Punishment, 58 STAN. L. REV. 293, 306 (2005) (discussing the idea of amending 

Federal Rules of Criminal Procedure Rule 11 “to require the judge to review the presentence 

report before accepting any “C” plea agreement . . . .”). 

 135  FED. R. CRIM. P. 11 advisory committee’s notes to 1974 amendment (emphasis 

added); see also Hearings, supra note 102, at 197 (“The recommendation of the prosecutor, 

to the extent that it is entertained by the judge, can be tested against the presentence report 

at a subsequent time . . . .”). 

 136  See generally Fiss, supra note 12. 

 137  Id. at 1082. 

 138  See Darryl K. Brown, The Perverse Effects of Efficiency in Criminal Process, 100 

VA. L. REV. 183, 212–13 (2014) (“The jury has long been explained and defended with 

reference to its constitutive role in democratic governance and the political value of lay 

participation (including the benefit of jury service to jurors themselves as citizens), in 

addition to consequentialist functions such as a check on government power. The Supreme 
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slowly and exceedingly fine in order to discern the truth”139—where juries 

establish the facts and truths of a case, then render a decision regarding the 

defendant’s guilt (or not) based on those facts and truths. The judge then doles 

out an appropriate sentence based on the jury findings set before the court. As 

the United States Supreme Court puts it: “The basic purpose of a trial is the 

determination of truth . . . .”140 And the full and complete truth is more likely to 

be revealed through trials than through C pleas or any other type of plea 

agreement. Federal District Judge Richard J. Leon summarized the situation 

nicely during a sentencing hearing: 

When a judge has to sentence a defendant in a plea case, what he or she knows 

is very limited. You have a trial for days or weeks—and I’ve had many of 

those. I’ve had seven or eight two-to three-month trials or longer. You know 

what that defendant did, and when you do his or her sentencing, you have a 

much fuller appreciation of what they did and how wrong it was if it was 

wrongful and how not wrongful it was if it wasn’t that wrongful. You have a 

much more limited view of his experience in a plea situation.141 

In addition, prosecutors have a great deal of power during the plea 

bargaining process—indeed, it has been suggested that in that context they serve 

“not only as prosecutor but as quasi-judge and jury.”142 During plea bargaining, 

prosecutorial power is wielded without the various guardrails and protections 

that help ensure accuracy and integrity within traditional trials, including cross-

examination, witness impeachment, and the ‘beyond a reasonable doubt’ 

standard of proof.143 Indeed, the prosecutor’s power in the plea bargaining 

process is both expansive and unchecked: prosecutors need not refer to how 

similar matters have been resolved or follow any kind of precedent cases in the 

 

Court has been quite explicit about the criminal jury’s non-utilitarian normative roles, 

including its presumed disposition to rest verdicts as much on moral assessments as on logic, 

formal proof, and ‘any linear scheme of reasoning.’. . . These long-established accounts of 

juries and the nature of judgments implicitly embrace a reality that efficiency-dominated 

accounts of adjudication ignore: Adjudication plays a constitutive role in substantive 

justice.”) (emphasis in original). 

 139  United States v. Walker, 423 F. Supp. 3d 281, 292 (S.D.W. Va 2017). 

 140  Tehan v. U.S. ex rel. Shott, 382 U.S. 406, 416 (1966). 

 141  See Transcript of Sentencing Hearing at 7:2–14, United States v. Thomas, No. 22-

cr-324 (D.D.C. Aug. 16, 2023) [hereinafter Thomas Transcript]. 

 142  Stern, supra note 86, at 1035; see also Russell D. Covey, Fixed Justice: Reforming 

Plea Bargaining with Plea-Based Ceilings, 82 TUL. L. REV. 1237, 1289 (2008) (noting that 

in the context of prosecutorial plea bargaining leverage, “[l]egislators have shown 

remarkably little inclination to restrict prosecutorial bargaining power.”). 

 143  Stern, supra note 86, at 1035; see also Kyles v. Whitley, 514 U.S. 419, 456 (1995) 

(Scalia, J., dissenting) (“In a sensible system of criminal justice, wrongful conviction is 

avoided by establishing, at the trial level, lines of procedural legality . . . [such as] the 

requirement that guilt be proved beyond a reasonable doubt . . . .”). 
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law;144 they are not bound by any particular procedures or policies in deciding 

how to make offers;145 “[t]heir decisions are not subject to review;”146 and their 

negotiations and decision-making processes are not subject to scrutiny from the 

press or the public.147 

Thus, it is up to the court—meaning a judge acting as a neutral third party 

in reviewing plea deals negotiated by the prosecutor and defendant—to 

zealously protect the interest of the public.148 Indeed, a number of courts have 

recognized the importance of ‘public interest’ as a factor to be considered in the 

decision of whether a plea agreement should be accepted or rejected.149 

Moreover, not only are public interest concerns “heightened” in the context of 

criminal law as compared to private law,150 but the importance of a court’s 

ability to calculate and reach an independent sentencing decision is underscored 

by the fact that the court is placing its imprimatur (or official approval in 

constructing and maintaining the common law) onto the agreement itself.151 

Clearly, if courts place their imprimatur onto C pleas that fail to adhere to 

applicable sentencing guidelines, statutory ranges, and mandatory minimum 

laws, it leads to “the denigration of the criminal law.”152 Interestingly, Rule 11 

of the Federal Rules of Criminal Procedure does not define the criteria by which 

a court will decide to approve or reject a plea deal; that decision is left to the 

sole discretion of each district court and is not “governed by any bright-line 

test.”153 Thus, the federal rule governing the plea process was carefully designed 

 

 144  Wesley MacNeil Oliver, Toward a Common Law of Plea Bargaining, 102 KY. L.J. 

1, 1 (2013).  

 145  See Stephanos Bibas, The Need for Prosecutorial Discretion, 19 TEMP. POL. & 

C.R.L. REV. 369, 373 (2010) (noting prosecutorial discretion is carried out in a manner that 

“is very often ad hoc, hidden, and insulated from public scrutiny and criticism”). 

 146  Oliver, supra note 144, at 1. 

 147  See JOHN F. PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION—

AND HOW TO ACHIEVE REAL REFORM 70 (2017) (noting that federal prosecutors have 

“almost unfettered, unreviewable power to determine who gets sent to prison and for how 

long”). 

 148  See United States v. Orthofix, Inc., 956 F. Supp. 2d 316, 323 (D. Mass. 2013); 

Thomas Transcript, supra note 141, at 18:23–19:2 (“My job is to make sure that the [plea] 

deal, so to speak, is in the best interest of the public and to make sure that the guideline range, 

the guideline sentence that the government is locking itself into is an appropriate resolution 

of the case under the circumstances.”). 

 149  See, e.g., United States v. Bednarski, 445 F.2d 364, 366 (1st Cir. 1971); In re 

Morgan, 506 F.3d 705, 712 (9th Cir. 2007) (quoting In re Ellis, 356 F.3d 1198, 1209 (9th 

Cir. 2004)); United States v. Bean, 564 F.2d 700, 704 (5th Cir. 1977); United States v. 

Carrigan, 778 F.2d 1454, 1462 (10th Cir. 1985) (quoting United States v. Miller, 722 F.2d 

562, 563 (9th Cir. 1983)). 

 150  Orthofix, Inc., 956 F. Supp. 2d at 325. 

 151  Id. at 334. 

 152  Id. 

 153  See In re Morgan, 506 F.3d at 710 n.2 (9th Cir. 2007) (“[T]he decision to accept or 

reject a plea agreement should be ‘left to the discretion of the individual trial judge.’” 

(quoting FED. R. CRIM. P. 11 advisory committee’s notes to 1974 amendment)). 
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and written to provide courts with the discretion necessary to perform their 

sentencing function independently and as they see fit. 

One might argue that interfering with the court’s sentencing discretion can 

be justified because, after all, the prosecutor and defendant “know the case better 

than the judge does.”154 If that is the situation, the argument goes, then the 

prosecutor and defendant would be in the best position to determine the most 

appropriate sentence in the matter, and that determination can be integrated into 

the C plea. There are several responses to such an argument. First, while the 

parties might be quite knowledgeable regarding the facts and circumstances 

surrounding the case, they are nonetheless probably less knowledgeable than the 

court regarding the most appropriate sentence for the case. Charged with 

performing the sentencing task,155 courts tend to have a good deal of experience 

in doing so in cases across the legal spectrum—experience that can assist the 

court in crafting a sentence that is more just and fair than what is written by the 

parties into the C plea.156 

Second, commentators have long discussed the dangers of prosecutorial 

misconduct,157 and the government’s role in plea negotiations can provide 

additional opportunities for bias or misbehavior toward the defendant in creating 

a sentence.158 The court, on the other hand, is not permitted to participate in plea 

negotiations.159 The court’s arm’s length distance maintained during that 

process—crucial to upholding its status as an outside, neutral party—reduces 

the likelihood that any kind of bias (resulting in greater harshness or leniency 

toward the defendant) would influence the court’s decision when it comes to the 

important task of sentencing.160 

 

 154  See Andrew D. Leipold, Is Mass Incarceration Inevitable?, 56 AM. CRIM. L. REV. 

1579, 1615 (2019). 

 155  See United States v. Fokker Servs. B.V., 818 F.3d 733, 745 (D.C. Cir. 2016) ( “[A] 

district court’s authority to ‘accept’ or ‘reject’ a proposed plea agreement under Rule 11 is 

rooted in the Judiciary’s traditional power over criminal sentencing . . . .”). 

 156  See Barbara S. Barrett, Sentencing Guidelines: Recommendations for Sentencing 

Reform, 57 MO. L. REV. 1077, 1109 (1992) (discussing, in the context of sentence reform, 

the argument that judges are “most qualified” to sentence offenders). 

 157  See Anthony C. Thompson, Retooling and Coordinating the Approach to 

Prosecutorial Misconduct, 69 RUTGERS U. L. REV. 623, 627–28 (2017) (noting that 

“anecdotal evidence suggests that prosecutorial misconduct runs rampant and may be 

reaching ‘epidemic’ proportions.”); David Keenan, Deborah Jane Cooper, David Lebowitz 

& Tamar Lerer, The Myth of Prosecutorial Accountability after Connick v. Thompson: Why 

Existing Professional Responsibility Measures Cannot Protect against Prosecutorial 

Misconduct, 121 YALE L.J. ONLINE 203, 211–12 (2011–2012) (discussing the documentation 

of “widespread prosecutorial misconduct throughout the United States”). 

 158  See e.g., Kevin C. McMunigal, Disclosure and Accuracy in the Guilty Plea 

Process, 40 HASTINGS L.J. 957, 957–59 (1989). 

 159  FED. R. CRIM. P. 11(c)(1). 

 160  See Darryl K. Brown, Batson v. Armstrong: Prosecutorial Bias and the Missing 

Evidence Problem, 100 OR. L. REV. 357, 359 (2022) (noting that “in the thirty-five years 
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Third, trial courts must routinely learn the details of even very complex 

cases (including those in the areas of shareholder derivative suits, class actions, 

and compromises of claims in bankruptcy court, etc.)161 in order to effectively 

perform their various roles—including that of enforcing trial procedure, 

overseeing settlements, and sentencing defendants who are found guilty. Trial 

courts must become thoroughly familiar with all sorts of legal matters, whether 

those cases are ultimately resolved through jury trials, plea deals, consent 

decrees, etc. The bottom line is that trial courts are capable of understanding the 

details of any case set before them, and it is crucial that they not act, or be 

expected to act, as mere rubber stamps.162 Instead, courts must push to retain 

the discretion that is required to effectively execute their duties and that is given 

to them via the U.S. Constitution,163 Federal Rules of Criminal Procedure Rule 

11,164 and case law.165 Even when they are presented with C pleas, trial courts 

must be determined to conduct an independent review and assessment as it 

relates to sentencing, and they must push for that review and assessment to 

influence the final disposition of the case. 

2. Creating Two-Tiered Justice 

In the case of United States v. Aegerion Pharmaceuticals, Inc., the court 

alleges that, in the corporate context, two-tier justice pervades the federal court 

system because companies are “routinely” offered C pleas, while individual 

offenders are “rarely” given that same opportunity.166 The court suggests this 

forces individual offenders to, unlike companies, “face a truly independent 

judge”—a difference that “mocks our protestations of ‘equal justice under 

 

since the Batson decision, defendants have convinced courts hundreds of times—including, 

repeatedly, the U.S. Supreme Court—that prosecutors acted with racial bias” in carrying out 

one of their duties). 

 161  See United States v. City of Miami, 614 F.2d 1322, 1330 (5th Cir. 1980) (discussing 

the standards used by district courts in approving settlements involving these various areas 

of the law). 

 162  See F. Andrew Hessick III & Reshma Saujani, Plea Bargaining and Convicting the 

Innocent: The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BYU J. PUB. 

L. 189, 239 (2002) (“The judge should not merely be a rubber stamp for a particular plea or 

sentence because both the prosecutor and the defense attorney agreed upon it.”). 

 163  U.S. CONST. art. III, §§ 1–2; see United States v. Thorpe, No. 13-131-1, 2023 WL 

2139399, at *6 (D.D.C. Feb. 21, 2023) (noting that “the constitutional prerogative to fashion 

an appropriate sentence lies with the Court, not with the Government.”). 

 164  FED. R. CRIM. P. 11(b)(1)(M). 

 165  See, e.g., Williams v. New York, 337 U.S. 241, 246 (1949) (“[B]oth before and 

since the American colonies became a nation, courts in this country and in England practiced 

a policy under which a sentencing judge could exercise a wide discretion in the sources and 

types of evidence used to assist him in determining the kind and extent of punishment to be 

imposed within limits fixed by law.”). 

 166  United States v. Aegerion Pharms., Inc., 280 F. Supp. 3d 217, 225 (D. Mass 2017). 
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law’.”167 The end result, says the court, is a “two-tier system that erodes public 

confidence in the sentence to be imposed in violation of 18 U.S.C. 3553(a) (if 

indeed it does not violate the Equal Protection clause of the 14th Amendment to 

the U.S. Constitution).”168 

Of course, prosecutors within a given district should avoid allowing even 

the appearance that equal protection requirements are being violated when they 

prosecute cases, or that a two-tier justice system is being created wherein 

wealthy corporate defendants are being treated differently than individual 

defendants.169 The Aegerion Pharmaceuticals court contends these problems 

are widespread and go beyond mere appearance, but empirical data in this area 

is sparse, and even the United States Sentencing Commission does not collect 

data that would definitively answer the question.170 Two recent studies provide 

important information on plea deals, but they are not directly on point. The first 

study examined seventy-seven plea bargained cases selected “partially 

randomly” from the approximately “7,700 federal criminal cases filed between 

January 1, 2019, and June 1, 2019.”171 The study found that C pleas accounted 

for approximately twenty percent of those deals.172 The second study reviewed 

more than 300 federal criminal convictions of all kinds (not just plea 

agreements) and found that only eight of those cases—or less than 3%—were 

disposed of through C plea agreements, with the author concluding: “[M]y data 

suggest it is relatively rare that [prosecutors] explicitly dictate the sentence 

through a [C] plea agreement.”173 

Reviewing this research suggests that investigations in this area are 

extraordinarily difficult given factors such as small sample sizes, the inability to 

gain access to sealed and unreported cases, and the challenges presented by 

changing dynamics within ongoing cases.174 Thus, it appears that conducting 

 

 167  Id.  

 168  Id. at 228. 

 169  Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (stating the decision to offer a 

plea bargain may not be “deliberately based upon an unjustifiable standard such as race, 

religion, or other arbitrary classification” (quoting Oyler v. Boles, 368 U.S. 448, 456 

(1962))). 

 170  According to the U.S. Sentencing Commission, the agency “does not have any 

statistics on how often plea agreements are offered to individuals or corporations. USSC also 

does not have any statistics on how often judges accept/reject binding plea agreements.” E-

mail from Christine Kitchens, Senior Rsch. Assoc., U.S. Comm’n on Sent’g, to author (Nov. 

12, 2024) (on file with the author). See generally Marc L. Miller & Ronald F. Wright, “The 

Wisdom We Have Lost”: Sentencing Information and Its Uses, 58 STAN. L. REV. 361 (2005) 

(discussing the need for better collection and dissemination of sentencing information). 

 171  Bellin & Turner, supra note 45, at 208. 

 172  Id. at 210. 

 173  John B. Meixner Jr., Modern Sentencing Mitigation, 116 NW. U. L. REV. 1395, 

1436, 1437 n.221 (2022).  

 174  Bellin & Turner, supra note 45, at 208. In studying plea deals, Bellin and Turner 

examine a sample of federal criminal cases filed between January 1, 2019, and June 1, 2019. 
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accurate empirical research in this area poses significant challenges, and until 

those challenges are successfully addressed, it is important to pay attention to 

the insights and criticisms put forth in opinions such as the Aegerion 

Pharmaceuticals case.175 In the end, the government, defendant, and general 

public all have a strong interest in having a fair, just, single-tier justice system 

with equal protection for all parties. The Aegerion Pharmaceuticals court’s 

remarks on this topic176 undergird the argument that the public likely would, 

and should, have greater confidence in a sentence that has been decided by an 

independent judge, as compared to a sentence in a C plea that has been 

negotiated and crafted by the government and defendant working together. 

Of course, it would be highly rational for a company accused of misconduct 

to welcome the offer of a C plea from the government.177 Such an agreement 

would offer clear advantages, including providing the accused with (1) private 

negotiations with the prosecutor, including the possibility of back-and-forth 

compromises and quiet resolution of the matter;178 (2) effective damage control 

because the accused would not be subject to the publicity and criticism typically 

surrounding a public trial;179 and (3) with “no surprises from the judiciary” if 

the agreement meets with court approval.180 

While there is plenty to motivate the accused to accept a C plea deal, what 

motivates the government to offer such a deal? First, the government’s case 

against the defendant might be weak, making a successful courtroom 

prosecution difficult or impossible to achieve. In that situation, the government 

might offer a C plea as a nudge to help secure a guilty plea without having to 

expend much time, effort, or expense.181 Of course, the case might be weak 

simply because the corporate entity is innocent. Thus, throughout the 

investigation, charging, and plea negotiation process, the government must take 

 

Id. Although careful to ensure the sample was representative of different federal districts, the 

researchers concede the sample was “relatively small” and that they excluded cases where 

the agreement was sealed or not available through Lexis CourtLink or PACER, the two 

databases used in conducting the research. Id. 

 175  United States v. Aegerion Pharms., Inc., 280 F. Supp. 3d 217, 225 (D. Mass. 2017). 

 176  Id. at 228. 

 177  See Jeremy Sternberg & Christopher Iaquinto, The Future of Corporate Criminal 

Pleas Under Rule 11(c)(1)(C), CRIM. JUST., Winter 2014, at 13 (calling “C” pleas the “most 

attractive plea option” for companies). 

 178  United States v. Walker, 423 F. Supp. 3d 281, 298 (S.D. W. Va. 2017) (referring 

to the plea agreement as “a contract entered into in the shadows of a private meeting in the 

prosecutor’s office”). 

 179  John C. Meringolo, The Media, the Jury, and the High-Profile Defendant: A 

Defense Perspective on the Media Circus, 55 N.Y.L. SCH. L. REV. 981, 982 (2010–2011) 

(noting that “[o]ver the last seventy-five years in particular, media coverage of trials has 

steadily increased as a result of rapid advancements in technology.”). 

 180  Aegerion Pharms., Inc., 280 F. Supp. 3d at 226.  

 181  See Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial, 117 HARV. L. 

REV. 2463, 2471–72 (2004) (discussing how prosecutors are more likely to resolve stronger 

cases by taking them to trial, and weaker cases by offering a plea deal). 
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care not to behave in a manner that induces a company to plead guilty despite 

being innocent of all charges.182 

Second, the government might argue that offering a C plea is necessary to 

achieve effective cooperation from the defendant.183 In reality, of course, the 

government can employ other tools to secure cooperation, including A and B 

plea deals, as well as things like self-reporting or voluntary disclosure credit.184 

Third, the government might say that taking prosecutorial action against a 

corporate entity other than offering a C plea would involve too much uncertainty 

and risk for innocent employees, shareholders, investors, and other interested 

parties185—i.e., the “dangers of collateral consequences” argument.186 In 

reality, whether the defendant is an individual or is some kind of organization, 

every prosecution and every conviction (whether by trial or by plea) can 

negatively impact other interested parties—even those that are entirely innocent. 

But does the government routinely, if ever, take that into account when deciding 

whether to offer a C plea to an individual, as opposed to a corporate entity? As 

one court puts it, “is it that the interests of drug dealers’ innocent wives, 

children, neighbors, and colleagues are somehow less important than those of a 

corporation’s shareholders and investment bankers?”187 

Simply put, if C pleas are commonly used in order to protect innocent 

parties surrounding corporate entities—but rarely, if ever, used to protect 

innocent parties surrounding individuals—it forms an obvious double standard 

or dual system of justice. Why should this kind of impermissible windfall be 

given to one group and not the other? Prosecutorial decisions about the type of 

plea that is offered should not be influenced by the wealth and status of the 

defendant—nor the wealth and status of those surrounding the defendant, who, 

even if innocent, might be impacted by the actions of the prosecutor. The 

accumulated wealth and status of a corporate entity (and those in its surrounding 

orbit) would nearly always surpass the wealth and status of an individual (and 

 

 182  See JOHNSON, supra note 86, at 6 ( “[T]he Task Force reviewed substantial 

evidence that defendants—including innocent defendants—are sometimes coerced into 

taking pleas and surrendering their right to trial.”); see also Stern, supra note 86, at 1035 

(“Because the judge and jury are absent in the plea bargaining context, the prosecutor must 

bear the burden of avoiding punishing the innocent.”). 

 183  Aegerion Pharms., Inc., 280 F. Supp. 3d at 223. 

 184  See Memorandum from Lisa Monaco, Deputy Att’y Gen., to Assistant Att’y Gen, 

Crim. Div. et al. at 6, (Sep. 15, 2022) (directing all DOJ components to adopt a written policy 

to incentivize voluntary self-disclosure by companies). 

 185  Aegerion Pharms., Inc., 280 F. Supp. 3d at 223; see also Sternberg & Iaquinto, 

supra note 177, at 13 (“Uncertainty as to the sentence could upset the expectations of 

employees, shareholders, and pension holders about a number of potentially game-changing 

factors, including fine amount and probation . . . .”). 

 186  See Peter Reilly, Negotiating Bribery: Toward Increased Transparency, 

Consistency, and Fairness in Pretrial Bargaining Under the Foreign Corrupt Practices Act, 

10 HASTINGS BUS. L.J. 347, 378 (2014) (discussing the “dangers of collateral consequences” 

surrounding corporate prosecutions).  

 187  Aegerion Pharms., Inc., 280 F. Supp. 3d at 223. 
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those in the individual’s surrounding orbit). The two-tier justice system resulting 

from this kind of prosecutorial decision-making framework and pattern is, of 

course, forbidden.188 

Moreover, is the dangers of collateral consequences argument even 

empirically valid? In the past, this same argument was used to justify using 

deferred prosecution agreements (DPAs), instead of indictments, to address 

alleged corporate wrongdoing. In 2012, Assistant Attorney General Lanny 

Breuer addressed the New York City Bar Association and explained DOJ’s 

preference for deferred prosecution, noting that “[w]e are frequently on the 

receiving end of presentations from defense counsel, CEOs, and economists 

who argue that the collateral consequences of an indictment would be 

devastating for their client.”189 

Yet, shortly after Breuer delivered that address, it became clear that the 

dangers of collateral consequences argument could not withstand the scrutiny 

of empirical research and real-world outcomes.190 Those revelations prompted 

Manhattan U.S. Attorney Preet Bharara to conclude that “this repeated Chicken 

Little routine . . . begins to wear thin. And the result is that we view with more 

and more skepticism and with more and more doubt all the breathless claims of 

catastrophic consequences made by companies both large and small.”191 

Attorney General Eric Holder was even more stark in describing DOJ’s rejection 

of the collateral consequences argument, testifying in a congressional hearing: 

“Let me be very, very, very clear. Banks are not too big to jail. If we find a bank 

or a financial institution that has done something wrong, . . . those cases will be 

brought.”192 It seems plausible, if not likely, that these same ‘collateral 

 

 188  See Julie R. O’Sullivan, How Prosecutors Apply the “Federal Prosecutions of 

Corporations” Charging Policy in the Era of Deferred Prosecutions, and What That Means 

for the Purposes of the Federal Criminal Sanction, 51 AM. CRIM. L. REV. 29, 32 (2014) 

(noting that “an outsized focus on collateral consequences” can have negative impacts, 

including “gutting the fair administration of the criminal sanction in cases of organizational 

wrongdoing”). 

 189  Lanny A. Breuer, Assistant Att’y Gen., Dep’t of Just., Address at the New York 

City Bar Association (Sep. 13, 2012).  

 190  See, e.g., Gabriel Markoff, Arthur Andersen and the Myth of the Corporate Death 

Penalty: Corporate Criminal Convictions in the Twenty-First Century, 15 U. PA. J. BUS. L. 

797, 802 (2013) (using empirical data to determine that in the years 2001 to 2010 no publicly 

traded company failed due to a conviction, and concluding that “the risk of driving 

companies out of business through prosecutions has been radically exaggerated”); see also 

Russell Mokhiber, Crime Without Conviction: The Rise of Deferred and Non Prosecution 

Agreements, CORP. CRIME REP. (Dec. 28, 2005) (noting prominent U.S. companies that 

continued in business despite being convicted of serious crimes). 

 191  Halah Touryalai, This Preet Bharara Speech Should Scare All Big Banks, 

Especially Citi, FORBES (Apr. 3, 2014), https://www.forbes.com/sites/halahtouryalai/2014/04/

03/this-preet-bharara-speech-should-scare-all-big-banks-especially-citi [https://perma.cc/CF2H-

R87N]. 

 192  Mark Gongloff, Eric Holder: Actually, I Meant to Say No Banks are Too Big to 

Jail, HUFFPOST (May 15, 2013), https://www.huffpost.com/entry/eric-holder-too-big-to-jail_n_

3280694 [https://perma.cc/8P99-V3XX]. 
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consequences’ arguments currently being put forth in the context of C pleas 

would fail in like fashion if they were subjected to the rigors of empirical 

research. 

It appears, then, that the reasons used to support the use of C pleas—that 

they are needed to achieve a guilty plea when the case is weak; that they are 

needed to induce cooperation; or that they are needed to protect innocent third 

parties such as company shareholders—are quite tenuous. In other words, using 

C pleas in addressing corporate misconduct appears to create a two-tier justice 

system that cannot be justified. 

So how might federal courts respond to this situation? One possible solution 

is for courts to make it clear that if a C plea is submitted by the government, the 

court will work to nudge the parties toward turning that plea into a B plea. Using 

a B plea would permit the court to study the deal and make changes to it, if 

warranted. This would serve as a critical form of judicial review and would 

represent an important check and balance, working to assure the public that the 

court is not merely acting as a rubber stamp. In rejecting a C plea in United 

States v. Aegerion Pharmaceuticals, Inc.,193 Judge Young speaks to his 

concerns regarding the agreement: 

Were this Court to have a free hand, I might well sentence [the company] to 

virtually the same sentence as the parties here urge on the Court . . . or I might 

not. I simply do not know because, as yet, the parties have deprived me of that 

responsibility . . . .194 

If a court knows that it will reject a C plea, nudging the defendant toward a 

B plea would promote both efficiency and justice. For example, in the case of 

U.S. v. Darren Sharper,195 the court could likely immediately see that the C plea 

agreement tendered by the government, if approved, would result in a 

denigration of the criminal law. The defendant in the case, a former professional 

football player, was charged in 2014 with distributing controlled substances to 

three women with the intent to commit rape.196 The defendant was offered a C 

plea deal that included a sentence of 108 months in prison,197 which was far 

below the bottom of the Sentencing Guidelines range.198 After considering the 

 

 193  United States v. Aegerion Pharms., Inc., 280 F. Supp. 3d 217 (2017). 

 194  Id. at 228. 

 195  United States v. Sharper, No. 14-284, 2019 WL 2995904, at *1, (E.D. La., July 9, 

2019). 

 196  Id. 

 197  Id. 

 198  The underlying facts of Mr. Sharper’s offense translate to a minimum offense level 

of 34, which carries a minimum of 151 months in prison. See 18 U.S.C. § 2242(2) (crime of 

sexual assault carries a penalty of up to life imprisonment); U.S. SENT’G GUIDELINES 

MANUAL § 2A3.1(a)(2) (U.S. SENT’G COMM’N 2025) (providing that an attempt to commit 

criminal sexual abuse carries a base offense level of 30); id. at § 2A3.1(b)(1) (providing that 

use of drugs to incapacitate the victim modifies the base offense level by at least 4); id. at § 

5A (stating that an offense level of 34 carries a minimum of 151 months in prison). 
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Presentence Investigation Report and for reasons stated on the record, the court 

rejected the agreement and gave the defendant the opportunity to withdraw his 

guilty plea.199 The defendant declined, but instead agreed to a B plea deal, 

thereby giving the court discretion in sentencing.200 The court ultimately 

sentenced the defendant to 220 months in prison.201 A researcher writing about 

that case concluded that “reaching the sentence [the court] thought right by 

rejecting the ‘C’ plea is the most important part of what [the court] did.”202 

In United States v. Orthofix, Inc.,203 the court was able to nudge a corporate 

defendant in a similar manner, steering the company from a C plea to a B plea.204 

In rejecting the C plea, the court notes that a tension was immediately created: 

although the company wanted to know what deal terms would be acceptable to 

the court, Federal Rules of Criminal Procedure prohibit the court from directly 

engaging in any kind of bargaining with the company.205 The court describes 

this delicate dance by saying that, during the hearing, lawyers for the company 

“were, in essence, asking ‘[i]f you won’t go for this [C plea], judge, what will 

you go for?,’” and the company would not tender a B plea “until it had a pretty 

good idea that the sanctions to be imposed would not increase drastically over 

that for which it had bargained.”206 The judge said the interaction “felt more 

like the fairness hearing required before approving a class action 

settlement . . . than a typical criminal proceeding.”207 Courts will have to be 

creative in nudging parties from a C plea to a B plea, but these cases suggest it 

can be done without crossing the line into becoming involved in the plea 

negotiations, as forbidden under Rule 11.208 

 

 199  Sharper, No. 14-cr-00284, 2019 WL 299590, at *1–2. 

 200  Id. at *2; FED R. CRIM. P. 11(c)(3)(B). 

 201  Sharper, No. 14-cr-00284, 2019 WL 299590, at *2. 

 202  Russell M. Gold, “Clientless” Prosecutors, 51 GA. L. REV. 693, 737 (2017). 

 203  United States v. Orthofix, Inc., 956 F. Supp. 2d 316 (D. Mass. 2013). 

 204  See Transcript of Arraignment, Plea and Sentencing at 5, 13–16, Orthofix, Inc., 956 

F. Supp. 2d 316 (No. 12-10169-WGY), Dkt. No. 39 (“[I]t’s not going to be a [“C”] plea, it’s 

going to be a [“B”] plea, which leaves to me the responsibility, the authority, but the 

corresponding responsibility, to frame the sanction . . . .”).  

 205  FED. R. CRIM. P. 11(c)(1) (“The Court must not participate in these [plea] 

discussions.”); Orthofix, Inc., 956 F. Supp. 2d at 318; but see United States v. Davila, 569 

U.S. 597, 601 (2013) (holding that violating Fed. R. Crim. P. 11(c)(1) does not require 

vacatur of a plea “if the record shows no prejudice to [the defendant’s] decision to plead 

guilty”). 

 206  Orthofix, Inc., 956 F. Supp. 2d at 318 n.5. 

 207  Id.; see FED. R. CIV. P. 23(e)(2). 

 208  FED. R. CRIM. P. 11(c)(1); see Shayna M. Sigman, An Analysis of Rule 11 Plea 

Bargain Options, 66 U. CHI. L. REV. 1317, 1338 (1999) (noting that “courts rejecting type C 

agreements may not tell the parties what agreement they would accept. The purpose for this 

distinction parallels the justifications for disallowing judicial participation in negotiations. 

Not allowing judges to reveal what bargain they would accept prevents unintentional 

coercion because of the judge’s presence.” (footnotes omitted)). 
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3. Inviting Strategic Tactics 

There is a technique in negotiation called the “anchoring effect,” where a 

negotiator making the first move will suggest an extreme offer, knowing it will 

likely be rejected by the other side.209 Once it is rejected, the first-moving 

negotiator can then make a series of offers, each one more reasonable than the 

one preceding it, until a deal is finally achieved. Importantly, the party receiving 

those subsequent offers will be impacted by a cognitive bias triggered from 

being “anchored” by the extreme opening offer.210 As Cynthia Alkon and 

Andrea Schneider put it, “the first offer can set the stage for the negotiation in 

key ways, adjusting the counterpart’s goals and even their perceived 

alternatives.”211 For example, an accused party can be anchored in plea 

bargaining by a prosecutor whose opening offer is quite extreme, only to be 

followed by later offers that might still be extreme but that, in comparison, seem 

reasonable.212 

Consider the use of strategic anchoring in the context of mediation. Like 

plea bargaining, mediation is an alternative dispute resolution tool used to 

resolve matters without going to trial. At its core, mediation is a form of 

facilitated negotiation in which a neutral party (the mediator) helps parties 

communicate and work together in reaching a resolution that is acceptable to 

all.213 If the parties hit an impasse during the mediation and fail to achieve an 

agreement, mediators will sometimes respond by presenting a ‘mediator’s 

proposal’ that they believe will be amenable to everyone. Each party must then 

accept or reject the proposal within a set timeframe.214 

However, knowledge is power, and if it is known by the parties before a 

mediation begins that the mediator will present a “mediator’s proposal” upon 

 

 209  Colin Miller, Anchors Away: Why the Anchoring Effect Suggests that Judges 

Should Be Able to Participate in Plea Discussions, 54 B.C. L. REV. 1667, 1667 (2013). 

 210  Id.; see, e.g., Bibas, supra note 181, at 2517–18. 

 211  Cynthia Alkon & Andrea Kupfer Schneider, How to be a Better Plea Bargainer, 

66 WASH. U. J.L. & POL’Y 65, 96 (2021); see also Mark W. Bennett, Confronting Cognitive 

“Anchoring Effect” and “Blind Spot” Biases in Federal Sentencing: A Modest Solution for 

Reforming a Fundamental Flaw, 104 J. CRIM. L. & CRIMINOLOGY 489, 495 (2014) (quoting 

Alafair S. Burke, Prosecuting Passion, Cognitive Bias, and Plea Bargaining, 91 MARQ. L. 

REV. 183, 201 (2007)); Bryce Hoffman, The Anchoring Effect: What It Is and How to 

Overcome It, FORBES (Feb. 24, 2024), https://www.forbes.com/sites/brycehoffman/2024/02/

24/anchoring-effect-what-it-is-and-how-to-overcome-it/ (“Once an anchor is set, other 

judgments are made by adjusting away from that anchor, and there is a bias toward 

interpreting other information around the anchor.”). 

 212  See Bibas, supra note 181, at 2517–18. 

 213  See generally Nancy A. Welsh, Do You Believe in Magic?: Self-Determination and 

Procedural Justice Meet Inequality in Court-Connected Mediation, 70 SMU L. REV. 721 

(2017) (emphasizing the ability of mediation to provide both procedural justice and a 

mutually beneficial outcome to two parties). 

 214  Geoff Sharp, The Californication of Mediation, MEDIATE (Dec. 12, 2014), https://

mediate.com/the-californication-of-mediation [https://perma.cc/7ZY2-HKVR]. 
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hitting an impasse, parties can use that information to their strategic advantage 

by performing the following series of actions: they can start off the mediation 

with an extreme position; they can then continue to mediate but refuse to move 

from their initial position; if these actions lead to an impasse, the mediator can 

then stop the mediation and present a mediator’s proposal for the parties to 

consider. The hope (for the party who has employed this strategy) is that the 

mediator’s proposal will be anchored by the extreme initial position. This 

behavior is so commonplace that mediators have dubbed the strategy 

“advantageous impasse.”215 Alternative dispute resolution expert John DeGroot 

sums up the situation nicely: 

No matter how well-intentioned your mediator, this final shot at breaking the 

impasse may be what created the impasse in the first place . . . [P]arties now 

know the mediator’s proposal is coming, so savvy negotiators angle for an 

advantageous impasse rather than a settlement. Compromise is no longer the 

goal of the mediation exercise; instead it becomes a play to the ‘neutral,’ whose 

power to craft the mediation proposal will make her the real decisionmaker.216 

In an environment with experienced prosecutors who are aiming to achieve 

a particular plea deal in a given case, a similar kind of strategic behavior can 

occur in the context of the C plea approval process. Not only can the 

Government employ an “anchoring” strategy when initially submitting the plea 

agreement to the court, but the impact of that anchoring can be bolstered by two 

additional considerations—thus, a total of three factors can work together to aid 

the Government in ultimately achieving its desired C plea outcome: (1) 

anchoring; (2) court avoidance of participation in plea negotiations; and (3) 

process pressures that work to limit the number of times a court-denied plea will 

be adjusted and resubmitted to the court. 

First, anchoring: The Government, in submitting a C plea, can strategically 

use the anchoring technique. Thus, the Government’s initial C plea agreement 

might exhibit extreme leniency (or harshness) toward the defendant. One federal 

district court points out that C pleas fail to guard against the creation of 

“extreme, sweetheart deals.”217 The first step in making such a deal is for the 

Government’s first plea offer to be a strong anchor, setting the stage for how the 

court might respond to the plea, even to the point where the court adjusts its 

initial inclination as to an appropriate resolution in the case.218 

 

 215  Id. 

 216  John DeGroote, The Mediator’s Proposal: A Great Tool for Yesterday’s Disputes, 

MEDIATE (Dec. 14, 2008), https://mediate.com/the-mediators-proposal-a-great-tool-for-

yesterdays-disputes [https://perma.cc/U4K8-DFHH]. 

 217 United States v. Kandirakis, 441 F. Supp. 2d 282, 284 n.5 (2006) (noting that while 

a C plea “theoretically still guards against extreme, sweetheart deals . . . , such safeguards 

are practically nil”). 

 218  Alkon & Kupfer Schneider, supra note 211, at 96. 
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Second, court avoidance of participation in plea negotiations: If the 

Government anchors its first C plea offer with a proposal that is overly lenient 

or overly harsh toward the defendant company, the court will likely reject that 

first offer. In drafting its ruling, the court will have to walk a tightrope of having 

to adequately justify rejecting the plea, while simultaneously not divulging 

specifics on what should have been included in the plea to secure the court’s 

approval.219 Divulging that information, of course, can result in disputes over 

whether the court stepped over the line, influencing negotiations and possibly 

interfering with prosecutorial discretion.220 The practical result of the court 

walking this tightrope can result in a distinct advantage for the Government; 

even when the court believes the deal is too lenient or too harsh, using a C plea 

can result in the court issuing a plea denial that nevertheless signals to the 

government that a deal deemed acceptable is close at hand—that after making 

some adjustments, a deal similar to the one initially submitted can be 

resubmitted for possible approval.221 

Third, pressures limiting resubmission to the court: The Government’s 

reaction to what was discussed at the end of the previous paragraph is 

predictable: The Government will, of course, leap at the judge’s call to 

implement some adjustments to the plea, resulting in a deal whose initial 

extreme terms, although tempered a bit through revision, nonetheless likely still 

remain overly lenient or overly harsh toward the defendant. That is the deal that 

will be resubmitted to the court for approval. And what will likely happen next? 

If it were a typical negotiation taking place outside of the plea process, at that 

point the parties would quickly and efficiently communicate back-and-forth 

through meetings, emails, and phone calls, and thereby home in on a reasonable 

and fair deal for all sides.222 But the Government and the courts engaging in the 

 

 219  See Sigman, supra note 208, at 1338. 

 220  E.g., United States v. Schneider, 40 F.4th 849, 854 (8th Cir. 2022) (“This court 

condemned a district court ‘engag[ing] itself in the negotiation of particular terms or 

conditions of the plea agreement’ by ‘committing itself to a “sentence of at least a certain 

level of severity,”’ ‘telling parties what sentence it would find acceptable,’ or ‘respond[ing] 

favorably’ to new proposals.” (citing United States v. Thompson, 770 F.3d 689, 695 (8th 

Cir. 2014)); United States v. Crowell, 60 F.3d 199, 205 (5th Cir. 1995); United States v. 

Kyle, 734 F.3d 956, 964–65 (9th Cir. 2013); United States v. Kraus, 137 F.3d 447, 455–57 

(7th Cir. 1998); see also United States v. Sandoval-Enrique, 870 F.3d 1207, 1216, 1220 (10th 

Cir. 2017) (noting that Rule 11(c)(1) prohibits district courts from participating in plea 

negotiations in order to “restrain the court’s authority—as prospective trial judge and 

sentencer—from coercing a defendant into pleading guilty,” and to “preserv[e] the 

impartiality of the court, and . . . avoids any appearance of impropriety.” (citations omitted)). 

 221  See, e.g., United States v. George, 804 F. App’x 358, 360–61 (6th Cir. 2020) (in 

which the court rejected two of three C pleas provided by the government, and each 

successive plea deal carried an increased sentence). 

 222  See Amy Dezember & Allison D. Redlich, Virginia Alford Plea-Takers Experience 

Harsher Outcomes Than Traditional Plea-Takers, 48 L. & HUM. BEHAV. 262, 271 (2024) 

(discussing “traditional negotiations” where there is “frequent back and forth, trying to find 

quick resolutions”).  
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plea process do not interact in that same manner, or at that same pace. On the 

contrary, every Government submission (or resubmission) of a plea agreement 

for court approval requires extensive time and expenditure of judicial and 

administrative resources—resources that are oftentimes in short supply due to 

decreasing budgets and expanding dockets.223 Thus, a C plea—with the three 

just-delineated factors influencing every step of the way—creates pressure on 

the court to accept the deal. After all, rejecting the deal would result in the case 

either moving forward to trial, or being sent back to the prosecutor for further 

consideration (and likely another plea offer being sent to the court)—either of 

which will result in “being disruptive” to courts, which would have to dedicate 

more time and resources toward the same case.224 

A C plea, then, appears to place significant pressure on the court not to 

engage in a back-and-forth negotiation process with the Government. In the end, 

the court will likely approve the first or second iteration of the C plea agreement 

even if the deal remains objectively overly lenient or overly harsh toward the 

defendant company. Indeed, in one study of plea bargains, one-fifth of the deals 

examined were C pleas, and in none of those cases did the court reject the deal 

initially submitted—meaning in none of them were the parties forced to 

renegotiate or go to trial.225 It is possible that all those agreements were 

thoroughly evaluated by the court and found to be reasonable and in the interest 

of justice; it is also possible that pressures discussed in this section played a role, 

whether small or outsized, in those decisions to grant outright approvals. One 

court (not involved in the plea bargain study), in explaining why it approved a 

C plea agreement that included a sentence that was thirty months below the low 

end of the advisory guidelines, suggests the depths to which a C plea might have 

to fall before a court considers rejecting it: 

Prosecutors and defense lawyers sometimes enter into binding plea agreements 

that require a judge to impose a particular sentence or apply a particular 

sentencing range that is above or below that produced by proper application of 

the advisory Guidelines. When such a plea agreement smells too much like 

cow manure siphoned from a feedlot after a swampy, summer rain, judges 

should not pretend the odor is lilac. On the other hand, if the plea agreement 

 

 223  See Funding Shortfalls Adversely Affect Key Judiciary Programs, U.S. CTS. (Apr. 

18, 2025), https://www.uscourts.gov/data-news/judiciary-news/2025/04/18/funding-shortfalls-

adversely-affect-key-judiciary-programs [https://perma.cc/WF8K-LUKB]. 

 224  Jolly & Prescott, supra note 25, at 1089 (noting that “[s]ome judges . . . are adverse 

toward Type C agreements because they see these bargains as usurping judicial authority as 

well as being disruptive, at least in those instances in which the judge must reject the proposal 

and reschedule the hearing.”); see also Bellin & Turner, supra note 45, at 2225–26 

(discussing the impact of a court rejecting a plea agreement: “While the judge too will suffer 

from the increased workload, the prosecutor (who also suffers) might blink first, reworking 

plea agreements to win the judge’s endorsement.” (footnote omitted)). 

 225  Bellin & Turner, supra note 45, at 205 n.131, 210 (2023). 
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stinks, but the stench is more like kitty litter than cow manure, a judge should 

hold his or her nose and move on. The trick is to discern the difference.226 

In short, using a C plea does not enhance the quality of justice being 

delivered in the case. Indeed, even a deal that stinks like kitty litter might be 

able to pass muster with the court. Thus, it appears that the processes and factors 

discussed in this section can work together as force multipliers, producing a 

lesser form of justice than would result from B pleas that are subject to 

independent judicial review and immediate revision by the court. Courts can and 

should act as an important check and balance on C pleas, a tool that can increase 

the power of already very powerful federal prosecutors.227 

4. Hindering Crime Victims’ Rights 

The Crime Victims’ Rights Act (CVRA) guarantees two important rights 

for victims of a corporate crime: first, the right “to confer with the attorney for 

the Government in the case,”228 and second, the right “to be informed in a timely 

manner of any plea bargain.”229 But what are the practical implications of these 

two rights? As for the first right, what is required for it to be legally satisfied? 

Would the right be secured if the Government attorney were to conduct a mere 

“listening session” with the victims but failed to engage in any meaningful back-

and-forth conversation about the victims’ concerns? Would the conferral session 

be required to last a minimum length of time? Must there be several conferral 

sessions rather than just one? In addition, at what point in the plea-bargaining 

process can (or must) the conferral take place (i.e., must it take place before the 

Government and defendant begin negotiating the plea deal? Would the conferral 

satisfy CVRA requirements if it took place before a plea agreement is submitted 

to a court for approval, but after the deal has already been negotiated and 

solidified?)?  

As for the second right, what exactly would satisfy the CVRA requirement 

that victims be informed of a plea bargain “in a timely manner”?230 Must 

Government attorneys inform victims before plea negotiations begin? Can 

victims be informed of the deal after it has been negotiated, but before it is 

submitted to the court for approval? Would it be acceptable to wait until after 

the plea deal has been approved by a court? 

Some jurisdictions have already begun to address these kinds of issues and 

questions. For example, the Fifth Circuit Court of Appeals has held that crime 

victims “have a right to inform the plea negotiation process by conferring with 

 

 226  United States v. Coney, 390 F. Supp. 2d 844, 845 (D. Neb. 2005). 

 227  See PFAFF, supra note 147, at 133 (arguing that prosecutors are “the most powerful 

actors in the entire criminal justice system”). 

 228  18 U.S.C. § 3771(a)(5). 

 229  Id. § 3771(a)(9). 

 230  Id. 
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prosecutors before a plea agreement is reached.”231 And the Second Circuit 

Court of Appeals concludes similarly that the CVRA requires “that the court 

provide victims with an opportunity to be heard concerning a proposed 

settlement agreement.”232 Thus, although some jurisdictions have begun the 

process of fleshing out and interpreting the language set forth in the CVRA, 

there needs to be further clarification from the courts (or Congress) regarding 

details and specifics of how CVRA rights are to be implemented and what those 

rights mean in practice. DOJ’s own internal guidance states that the conferral 

process between the victims and Government attorneys “shall take place, except 

in limited instances, in advance of any such agreement being finalized.”233 

The way CVRA rights play out might be unique to each particular case 

involving allegations of wrongdoing. Consider, for example, the victim families 

in the United States v. Boeing case,234 which presents an opportunity to observe 

the practical implications of how the Government provides victim protections 

afforded under the CVRA. It appears the Government and victim families in the 

Boeing matter have strongly opposing views on whether the requirements of the 

CVRA were successfully achieved. 

When the Government offered Boeing a plea agreement in hopes of 

resolving the case,235 it argued to the court that CVRA requirements were met 

through a series of conferrals with, and written submissions from, the victim 

families.236 The Government argued that those conferrals and submissions 

worked to provide several important CVRA rights to the families, including the 

right to confer with the Government attorney involved in the case;237 the right 

to be informed of the plea bargain in a timely manner;238 and the right to be 

treated with fairness.239 Specifically, the Government wrote the following to the 

court: 

Feedback from the conferrals and written submissions, and other engagement 

with counsel, informed the Government’s plea offer, the terms of which the 

Government told the Families and Airline Entity Customers in a conferral 

before telling Boeing, and which terms the Government further modified after 

extending the initial offer to Boeing in order to more extensively incorporate 

 

 231  See In re Dean, 527 F.3d 391, 395 (5th Cir. 2008) (emphasis added). 

 232  See In re W.R. Huff Asset Mgmt. Co., 409 F.3d 555, 564 (2d Cir. 2005) (emphasis 

added). 

 233  See MERRICK B. GARLAND, LISA O. MONACO & VANITA GUPTA,  U.S. DEP’T OF 

JUST., THE ATTORNEY GENERAL GUIDELINES FOR VICTIM AND WITNESS ASSISTANCE 73 

(2022). 

 234  United States v. Boeing Co., 655 F. Supp. 3d 519, 525 (N.D. Tex. 2023). 

 235  See Government Status Report and Proposed Plea Agreement, supra note 8, at 1. 

 236  Government’s Consolidated Response in Support of the Proposed Plea Agreement 

at 5–6, Boeing, 655 F. Supp. 3d (No. 4:21-CR-005-O). 

 237  See 18 U.S.C. § 3771(a)(5). 

 238  See 18 U.S.C. § 3771(a)(9). 

 239  See id. § 3771(a)(8). 
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their feedback regarding the monitorship process and restitution terms based 

on feedback during that conferral.240 

The Government told the court that it consulted with the victim families 

“repeatedly and extensively,” including to discuss plea agreement terms.241 

They said that victim family input has “been heard, considered, and incorporated 

into the Government’s decision-making.”242 As for the back-and-forth plea 

negotiations between the Government and Boeing in hammering out a deal, the 

Government stated it is not DOJ practice to include crime victims in such 

discussions or to share with victims the contents of those discussions—nor, 

contends the Government, are such practices required under the CVRA.243 

The victim families expressed an entirely different view on what the 

applicable CVRA provisions required of Boeing, and whether those 

requirements were successfully met as the case unfolded. The victim families 

told the court that the plea deal conferral consisted of a single meeting in which 

DOJ “merely informed the families of the proposed [plea] terms the 

Government was going to extend to Boeing.”244 Family members also alleged 

that although DOJ told them during the conferral meeting that terms of the 

agreement were “non-negotiable,”245 those terms continued to be negotiated 

back-and-forth between the Government and Boeing during the following seven 

days.246 The families told the court that if they had been informed that the deal 

terms would continue to be negotiated for one more week following their 

conferral meeting with the Government, the families “would have attempted to 

confer with the Government about those negotiations, as is their right.”247 The 

families concluded it was “unfair treatment to prevent a possible change in the 

course of negotiations by telling the families that no such negotiations would 

take place,” and they argued that such conduct violated the CVRA provisions 

mandating the family’s right to confer and right to be treated with fairness.248 

These widely divergent viewpoints well illustrate the kinds of questions that 

remain unanswered by both the statute and the developing common law 

pertaining to plea bargaining and the CVRA. What constitutes an effective 

conferral process between the Government and the victims? What does it mean 

for victims to be treated with fairness by the Government? What types and 

 

 240  Government’s Consolidated Response in Support of the Proposed Plea Agreement, 

supra note 236, at 5–6. 

 241  Id. at 6. 

 242  Id.  

 243  Id. at 7–8. 

 244  Reply Memorandum of Recognized Crime Victims’ Families, supra note 131, at 2.  

 245  Id. 

 246  Id.  

 247  Id. at 2–3 (instructing prosecutors to develop a “reasonable way” to “ascertain the 

victims’ views on the possible details of a plea bargain” (citing In re Dean, 527 F.3d 391, 

395 (5th Cir. 2008)).  

 248  Id. at 2–3. 
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amounts of participation are necessary and appropriate for the victims during 

the plea process? Clearly, it appears the victim families and the Government 

disagree on whether the families successfully secured the various rights 

provided under the CVRA. Additional common law, or perhaps amended 

CVRA language emanating from Congress, will have to come into play before 

these kinds of disagreements and disputes can be resolved without battling it out 

in court. 

5. Curbing Consent, Adversarialism, and Truth-Finding 

In Against Settlement, Owen Fiss discusses what he labels “The Absence of 

Authoritative Consent,” or the inability of people to speak for themselves when 

engaged in settlement processes.249 Instead, people can be “ensnared 

in . . . relationships that impair their autonomy.”250 One example of such 

relationships would be having lawyers who agree to settlements that are more 

in the lawyers’ interest than in the clients’.251 Fiss says the same issue arises 

when an entity or organization speaks on behalf of the individuals who comprise 

its membership, as when a union speaks on behalf of its worker-members.252 In 

the area of federal criminal litigation, it is the government, usually the DOJ,253 

that is charged with speaking on behalf of the people of the United States as it 

works to uphold the rule of law.254 Consider a conflict of interest that appeared 

to crop up in the United States v. Boeing case,255 when DOJ took the position, 

and even argued in court, that those who lost loved ones in the 737 MAX crashes 

should not be labeled “victims” in the case.256 As one of the family members 

testified in court, “the final insult is to understand that the Department of Justice 

[which] is supposed to protect the rights of its people and prosecute criminals, 

does not even recognize you or your loved one as a victim.”257 In the end, the 

court ruled against DOJ and held that those who lost loved ones in the crashes 

 

 249  Fiss, supra note 12, at 1078. 

 250  Id.  

 251  Id. 

 252  Id.  

 253  In certain administrative matters, federal agencies can use their own lawyers; such 

proceedings are governed by the Administrative Procedure Act (APA), 5 U.S.C. §§ 555(b), 

which allows agencies to act as parties using their own legal staff.  However, for purely 

criminal matters, it is rare for federal agencies to represent themselves directly without DOJ 

involvement. See 28 U.S.C. § 516. 

 254  According to the DOJ website, “[t]he mission of the Department of Justice (DOJ) 

is to uphold the rule of law, to keep our country safe, and to protect civil rights.” 

Organization, Mission and Functions Manual, U.S. DEP’T OF JUST., https://www.justice.gov/

doj/organization-mission-and-functions-manual [https://perma.cc/ 7R7T-WJ2L]. 

 255  United States v. Boeing Co., 655 F. Supp. 3d 519 (N.D. Tex. 2023).  

 256  Second Memorandum Opinion & Order at 8, United States v. Boeing Co., 617 

F. Supp. 3d 502 (N.D. Tex. 2022) (No. 4:21-cr-5-O). 

 257  See Transcript of Arraignment at 68–69, United States v. Boeing Co., 655 F. Supp. 

3d 519 (N.D. Tex. 2023) (No. 4:21-cr-5-O).  
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were in fact “victims” as that term is defined by the Crime Victims’ Rights Act 

(CVRA).258 It is unclear why DOJ opposed such a designation, although from a 

DOJ “self-interest” perspective, it would certainly make the Government’s job 

easier if it did not have to fulfill various obligations toward those victim 

families, as mandated by the CVRA.259 

Fiss concludes that these problems of consent and representation are 

significant because people for whom the representative is speaking might 

strongly disagree with positions being taken by that representative.260 Looking 

again at United States v. Boeing,261 the victim families strongly opposed two 

ADR tools selected by DOJ to dispose of the matter. The families first opposed 

the deferred prosecution agreement (DPA) implemented by DOJ and felt that 

that particular tool undermined justice.262 Chris Moore, whose daughter was 

killed in the Ethiopian 737 MAX crash, testified that:  

[The] DPA was a tool of judicial expedience, and overlooked many of the 

salient facts. The public has not even been informed what facts . . . were used 

to relieve the criminals of their true punishment if, in fact, there were any. How 

can we trust the Department of Justice now?263  

And Naoise Connolly Ryan, whose husband was also killed in the Ethiopian 

MAX disaster, travelled from Ireland to tell the court her opinion of the DPA: 

I had to make this journey so that I could be here today to be heard and make 

a plea to the Court. The secret sweetheart deal that was hatched between 

Boeing and the Department of Justice is not justice. I refuse to accept the DPA 

compensation money for this reason. I do not want their blood money. I want 

the truth, real justice, and accountability. I believe [former Boeing CEOs] 

 

 258  The court held an evidentiary hearing and ruled that those who lost loved ones in 

the 737 MAX crashes qualified as victims under the Crime Victims’ Rights Act. See United 

States v. Boeing Co., No. 4:21-cr-5-O, 2022 WL 13829875, at *9 (N.D. Tex. Oct. 21, 2022). 

 259  See 18 U.S.C. § 3771(a). Among other rights, the CVRA assures victims the right 

to be protected from the accused; the right to be heard at any public proceeding involving 

release, plea, sentencing, or any parole proceeding; the right to confer with the attorney for 

the Government in the case; the right to full restitution as provided in law; the right to be 

treated with fairness and with respect for the victim’s dignity and privacy; and the right to 

be informed in a timely manner of any plea bargain or deferred prosecution agreement. See 

also Boeing Co., 55 F. Supp. 3d at 527 n. 29 (noting that the CVRA guarantees crime victims 

certain rights in criminal proceedings).   

 260  See Fiss, supra note 12, at 1078 (“Lawyers or insurance companies might, for 

example, agree to settlements . . . to which their clients would not agree if the choice 

were . . . theirs.”). 

 261  Boeing Co., 655 F. Supp. 3d. at 519.  

 262  Boeing Co., 655 F. Supp. 3d. at 525–26. 

 263  See Transcript of Arraignment, supra note 257, at 69. 
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Muilenburg and Calhoun should face a public trial and be prosecuted for 

manslaughter.264 

Just over two years into the DPA agreement, Boeing breached the deal and 

it was set aside.265 The DOJ then turned to another alternative dispute resolution 

tool by offering Boeing a C plea deal, which the families also strongly 

opposed.266 From the outset of the case, the victim families indicated that only 

through a jury trial could there be true transparency, accountability, and justice 

achieved in the matter.267 

Fiss argues that, contrary to what ADR experts allege,268 the basis for 

approving settlements is not consent; rather, it is “the settlement’s 

approximation to judgment.”269 Fiss argues that, because such an approximation 

is reached without a trial and without being vetted and tested through the rigors 

of an adversarial process, it is “imagined.”270 According to Fiss, then, settlement 

is nothing more than a negotiated deal pushed along by a belief—one that may 

or may not be correct—that the deal has some semblance to results that would 

be achieved through litigation.271 The lack of an adversarial process means that 

a plea bargain could result in a lesser form of truth and justice than would be 

achieved in a courtroom litigation process.272 In the litigation process, each 

party is forced to present the facts and truth as they see them, and to persuade 

the jury to concur with that version of events by using evidence, testimony, and 

a theory of how the facts fit together to form a coherent and plausible 

narrative.273 Importantly, the courtroom litigation process is competitive, 

allowing parties to test, challenge, and contradict what other parties say and 

 

 264  Id. at 13. 

 265  See Shepardson & Spector, supra note 127.  

 266  See David Koenig, Boeing’s Lawyers Argue for Settlement Opposed by Relatives 

of Those Killed in 737 Max Crashes, AP (Oct. 11, 2024), https://apnews.com/article/boeing-

737-max-victims-plea-agreement-fraud-7b772b2ae171b0e3cb9916d10d05652f [https://perma.cc/

QCH5-VG26]. See generally United States v. Boeing Co., supra note 131 (detailing family 

opposition to Boeing’s C plea deal).  

 267 See Mark Walker & James Glanz, Months Before Ethiopian Crash, Boeing Turned 

Aside Carrier’s Questions, N.Y. TIMES (Oct. 9, 2024), https://www.nytimes.com/2024/10/09/

us/politics/boeing-ethiopian-airlines-crash-questions.html#:~:text=At%20the%20time%2C%20

Boeing%20was,after%20the%20Lion%20Air%20crash (an attorney for victim families in the 

case states, “[t]he only way to achieve true accountability is through a public trial.”). 

 268  See, e.g., Judith Resnik, Many Doors? Closing Doors? Alternative Dispute 

Resolution and Adjudication, 10 OHIO ST. J. ON DISP. RESOL. 211, 220 (1995). 

 269  Fiss, supra note 12, at 1082. 

 270  Id. 

 271  Id. at 1076. 

 272  Id. at 1075. 

 273  See generally Lisa Kern Griffin, Narrative, Truth, and Trial, 101 GEO. L.J. 281, 

281 (2013) ( “[T]he story model is incomplete, and that ‘legal truth’ emerges from a hybrid 

of narrative and other means of inquiry.”). 
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present, as well as to present their own version of events, their own witnesses, 

and their own experts.274 

To assist the jury in being able to understand and deliberate the facts and 

circumstances of the case, each party will present its own rendition of how the 

case unfolded, what actions took place, by whom, causing what impact or result, 

and with what level of knowledge and intent. In addition, jury trials create the 

opportunity for experts and witnesses to reveal otherwise unknown information 

(i.e., information “we don’t know [that] we don’t know”,275 as-yet-unexplored 

pools of information, and evidence) that are vital to understanding the full truth 

of what took place, how, and why. Jury trials, unlike plea agreements, present 

the opportunity to bring important issues to light and probe them, possibly 

leading to yet more issues to explore—a reinforcing process that ultimately 

leads to more facts, more truth, and greater justice. Federal District Judge 

Richard J. Leon, in commenting on the “very high rate” of plea agreements 

being used to dispose of federal cases, has concluded: “I don’t think it’s actually 

good for the system of justice personally.”276 

V. MOVING FORWARD 

Moving forward, courts addressing allegations of corporate misconduct—

especially those resulting in people being killed—might inform prosecutors that 

they will consider A and B pleas, but not C pleas. This Article describes how C 

pleas can successfully be turned into B pleas, and how judges can play a role in 

nudging prosecutors toward that path. Although it underscores the various ways 

in which C plea agreements can lead to a lesser form of justice, this Article does 

not recommend that Congress amend the federal plea bargaining rules.277 

Judges should have discretion and flexibility in carrying out their duties, and 

there might be instances where a court believes that a C plea agreement—either 

to dispose of the entire case, or perhaps a small aspect of it278—is the surest 

route to true justice. 

 

 274  See generally Brown, supra note 138, at 213 (“[T]he choice of adjudication process 

matters. From the choice of process follows differences in available evidence, legal and 

moral argument, modes of advocacy or persuasion, and, not least, differences in the character 

of the decisionmaker. Judges bring legal training while jurors are valued for untutored access 

to lay moral sentiments . . . .”). 

 275  See José E. Alvarez, Hegemonic International Law Revisited, 97 AM. J. INT’L L. 

873, 881 (2003) (quoting Secretary of Defense Donald H. Rumsfeld, Press Statement (May 

22, 2002)). 

 276  See Thomas Transcript, supra note 141, at 7.  

 277  FED. R. CRIM. P. 11. 

 278  See, e.g., Reply Memorandum of Recognized Crime Victims’ Families, supra note 

131, at 8 n.7 (noting that “[s]ometimes C-pleas are used to reach a binding agreement on a 

specific issue where the parties might be expected to have greater familiarity than the Court 

regarding that one particular issue. Such focused use of a C-plea may well be justified.”).  
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Instead, this Article suggests that judges look at their dockets, past and 

present, and consider how often C pleas are offered to corporate entities versus 

individuals. Is there a disparity? Is there a disparity in the approval rates of the 

C pleas offered to companies versus individuals? Answers to these questions 

help to elucidate whether C pleas are working to create forbidden two-tier 

justice within particular courts, districts, or systems. The goal of the Article is 

to raise these questions for consideration by judges, prosecutors, defense 

lawyers, and victim lawyers as they engage in advisory, bargaining, and 

approval processes surrounding corporate plea agreements. Shining a light on 

these questions and issues will, over time, likely lead to a decrease in the use of 

C pleas in resolving allegations of corporate wrongdoing—and a concomitant 

increase in fairness and justice for victims and the general public. 

This Article also argues that courtroom trials can potentially deliver a higher 

form of justice than can be delivered by plea agreements of any type—A, B, or 

C. A major point made by Owen Fiss in Against Settlement279 is that courtroom 

trials can bring a broader, moral force to the process and outcome than 

settlements. Fiss points out that public officials such as judges offer something 

beyond simply settling a matter, i.e., beyond merely eradicating conflict or 

ensuring more productive interactions among the parties.280 Rather, these public 

officials are called upon “to explicate and give force to the values embodied in 

authoritative texts such as the Constitution and statutes: to interpret those values 

and to bring reality into accord with them.”281 In other words, the imprimatur of 

a court is something meaningful and substantive.282 The activity and process 

surrounding a jury trial can be instructive, cathartic, and elevating—even to the 

losing parties.283 This is perhaps why the academic literature on procedural 

justice tells us that people oftentimes don’t care if they lose at trial, as long as 

they are afforded their “day-in-court ideal . . . at the heart of constitutionally 

guaranteed procedural due process.”284 

 

 279  Fiss, supra note 12, at 1085. 

 280  Id. at 1085. 

 281  Id. 

 282  United States v. Orthofix, Inc., 956 F. Supp. 2d 316, 325 (D. Mass. 2013) (noting 

that when a judge accepts a plea deal and then sentences the defendant, the court thereby 

“places the imprimatur of legitimacy, as an independent branch of government, on the 

parties’ bargain”). 

 283  See, e.g., Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 571 (1980) 

(plurality opinion) (“[T]he open processes of justice serve an important prophylactic 

purpose, providing an outlet for community concern, hostility, and emotion.”). 

 284  Martin H. Redish & Julie M. Karaba, One Size Doesn’t Fit All: Multidistrict 

Litigation, Due Process, and the Dangers of Procedural Collectivism, 95 B.U. L. REV. 109, 

134 (2015); see also Robert G. Bone, Statistical Adjudication: Rights, Justice, and Utility in 

a World of Process Scarcity, 46 VAND. L. REV. 561, 619 (1993) (noting that “[t]he ‘day in 

court’ ideal in American adjudication is linked to a process-oriented view of adjudicative 

participation that values participation for its own sake, not just for its impact on outcome 

quality. Participation is important because it gives individuals a chance to make their own 
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Attorney Erin Applebaum, who represents thirty-four of the families who 

lost loved ones in the Boeing 737 MAX tragedies, suggests the accountability 

that families want can come only through the courtroom: “The only way to 

achieve true accountability is through a public trial . . . . That is the only 

satisfactory outcome for the families: Boeing executives being put on trial and 

held accountable for what they did.”285 And yet, in resolving the Boeing case, 

the Government appears to have a strong opposition to disposition through trial. 

At every opportunity, the Government has turned to alternative dispute 

resolution. It initially tried to dispose of the case through a deferred prosecution 

agreement.286 After Boeing breached that deal and it was set aside, the 

Government then offered a C plea to the company—with agreement terms that 

looked similar to those of the original DPA.287 Marc Galanter notes that 

opposition to trials when companies engage in misconduct 

 . . . involves an aversion to the determination of corporate accountability in 

public forums. The trial is a site of “deep accountability” where facts are 

exposed and responsibility assessed, a place where the ordinary politics of 

personal interaction are suspended and the fictions that shield us from 

embarrassment and moral judgment are stripped away.288 

Plea agreements—and especially C plea deals—appear to do the exact 

opposite: plea deals obscure facts rather than surfacing them; plea deals limit 

deep accountability rather than ensuring it to the degree warranted by the 

misconduct; and finally, plea deals shield defendants from moral judgment 

rather than shining a spotlight on those defendants, not only as a part of full 

transparency and appropriate punishment, but also to provide the public with 

examples of precisely how not to behave. While prosecutors can “bring legal 

training” to the task of crafting a C deal for corporate misconduct, it is only 

jurors who can bring “untutored access to lay moral sentiments” in a given 

case.289 Federal courts should be highly skeptical of corporate plea bargains, 

 

litigation choices.” (emphasis added)). See generally Nancy A. Welsh, Andrea Kupfer 

Schneider & Kathryn Rimpfel, Using the Theories of Exit, Voice, Loyalty, and Procedural 

Justice to Reconceptualize Brazil’s Rejection of Bilateral Investment Treaties, 45 WASH. U. 

J.L. & POL’Y 105 (2014) (emphasizing the ability of mediation to provide both procedural 

justice and a mutually beneficial outcome to two parties). 

 285  Walker & Glanz, supra note 267 (quoting Erin Applebaum). 

 286  See Motion and Memorandum of Recognized Crime Victims’ Families, supra note 

129, at 9.  

 287  See id. at 6 (“The Court is familiar with the terms of the binding plea agreement 

that the parties have asked it to approve . . . . And [that] agreement rests on a ‘statement of 

facts’ recycling the earlier, abbreviated facts attached to the DPA.” (citations omitted)). 

 288  Marc Galanter, A World Without Trials?, 2006 J. DISP. RESOL. 7, 22. 

 289  Cf. Brown, supra note 138, at 213. 
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especially C pleas,290 when companies kill people. Alexis De Tocqueville, 

writing in 1840, immediately grasped the brilliance of jury trials for getting at 

the truth and delivering it to the public. He called the jury “a gratuitous public 

school ever open” and saw the jury “as one of the most efficacious means for 

the education of the people, which society can employ.”291 

Plea agreements also put the kibosh on the kinds of activities that unearth 

important facts and details, that expose the complete and unvarnished truth 

surrounding the misconduct, and that, importantly, telegraph worldwide what 

was discovered and the people involved. In the Boeing case, once it was clear 

that the DOJ had stopped investigating the matter in favor of using alternative 

dispute resolution tools for disposition, other entities stepped into the breach to 

conduct their own investigations—e.g., the U.S. House of Representatives,292 

the U.S. Senate,293 and the Ethiopian government294—in the hopes of getting a 

more complete accounting of what occurred. The loved ones of those killed 

deserve to know what happened—what went wrong and which particular 

individuals are responsible for the misconduct. The C plea deal offered to 

Boeing does not hold any individuals responsible for the misconduct. Even the 

DPA initially offered in the case pointed to two Boeing employees—referred to 

in the agreement as “Employee-1” and “Employee-2”—as being responsible for 

the wrongdoing.295 The victim families deserve full transparency, full 

accountability, and the highest order of justice available, delivered by the most 

effective tools and processes available in DOJ’s arsenal. The DOJ, and the entire 

federal government, owe that to the people who were killed, to their loved ones, 

and to the public—and failing to deliver on that could increase the chances for 

 

 290  See, e.g., United States v. Seidman, 483 F. Supp 156, 158 (E.D. Wis. 1980) (“At 

the outset, the Court would note that it never will accept a [“C”] plea agreement. It is this 

Court’s prerogative to determine the type of sentence that should be imposed upon a 

defendant for the offense of which he or she has been adjudged guilty.”). 

 291  ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 197–98 (Henry Reeve trans., 

Saunders & Otley 1840); see also William G. Young, Vanishing Trials, Vanishing Juries, 

Vanishing Constitution, 40 SUFFOLK U. L. REV. 67, 92 (2006) (calling the work of a jury “the 

practical exercise of the purest form of democracy known to humankind”). 

 292  See generally MAJORITY STAFF OF H. COMM. ON TRANSP. & INFRASTRUCTURE, 

116TH CONG., FINAL COMMITTEE REPORT: DESIGN, DEVELOPMENT & CERTIFICATION OF THE 

BOEING 737 MAX (Comm. Print 2020). 

 293  See generally S. COMM. ON COM. SCI. & TRANSP., AVIATION SAFETY 

WHISTLEBLOWER REPORT (2021); COMM. MAJORITY STAFF, S. COM. ON COM. SCI. & 

TRANSP., COMMITTEE INVESTIGATION REPORT: AVIATION SAFETY OVERSIGHT (2020). 

 294  See generally AIRCRAFT ACCIDENT INVESTIGATION BUREAU, FED. DEMOCRATIC 

REPUBLIC OF ETH. MINISTRY OF TRANSP. & LOGISTICS, INVESTIGATION REPORT ON 

ACCIDENT TO THE B737-MAX8 REG. ET-AVJ OPERATED BY ETHIOPIAN AIRLINES 246–56 

(2022). 

 295  See Deferred Prosecution Agreement at A-5, United States v. Boeing Co., 655 F. 

Supp. 3d 519 (N.D. Tex. Jan. 7, 2021) (No. 4:21-CR-005-O) (“From at least in and around 

November 2016 through at least in and around December 2018, in the Northern District of 

Texas and elsewhere, Boeing, through Boeing Employee-1 and Boeing Employee-2, 

knowingly, and with intent to defraud, conspired to defraud the FAA AEG.”). 
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more deaths from corporate misconduct and more shattered lives of people left 

behind. 

VI. CONCLUSION 

In the end, the court alone will decide whether to approve or reject a 

proposed plea bargain. As the United States Supreme Court reminds us in 

United States v. Miller,296 Rule 11 of the Federal Rules of Criminal Procedure 

“contemplates the rejection of a negotiated plea when the district court believes 

that the bargain is too lenient, or otherwise not in the public interest. This power 

of review protects against erosion of the judicial sentencing power.”297 Judges 

should not hand over to the Government their constitutionally-mandated task of 

sentencing guilty parties,298 yet that is what some plea agreements—especially 

C pleas—effectively accomplish. Court decisions on approving or rejecting plea 

deals are surely difficult and stressful, especially for busy courts with 

overburdened dockets.299 Research in this area suggests that federal judges 

rarely reject plea agreements—in one study, district courts approved the 

agreements in all seventy-seven plea deals reviewed.300 Yet federal courts are 

not meant to be rubber stamps.301 Rather, they are designed to protect the 

parties, the victims, and the public. This will sometimes require courts to reject 

a proposed plea deal, perhaps even multiple iterations thereof, until the 

Government presents a version that is truly fair and just to all, including the 

victims and the general public.302 This Article urges courts to be appropriately 

 

 296  United States v. Miller, 722 F.2d 562 (9th Cir. 1983). 

 297  Id. at 563 (emphasis added) (citations omitted). 

 298  U.S. CONST. art. III, §§ 1–2; see United States v. Thorpe, No. 13-131-1, 2023 WL 

2139399, at *6 (D.D.C. Feb. 21, 2023) (noting that “the constitutional prerogative to fashion 

an appropriate sentence lies with the Court, not with the Government.” (emphasis added)). 

 299  Covey, supra note 142, at 1267 (“With crowded dockets and little personal or 

institutional investment in the resolution of particular cases, judges lack incentives to probe 

the recesses of plea agreements. If an agreement is good enough for the parties, it will almost 

always be good enough for the judge.”). 

 300  See Bellin & Turner, supra note 45, at 210. 

 301  See Stephanos Bibas, Regulating the Plea-Bargaining Market: From Caveat 

Emptor to Consumer Protection, 99 CALIF. L. REV. 1117, 1129 (2011) (referencing pressure 

for courts “to rubber-stamp plea bargains as faits accomplis”); see also Missouri v. Frye, 566 

U.S. 134, 148 (2012) (noting that “a defendant has no right to be offered a plea, nor a federal 

right that the judge accept it.” (citations omitted)). 

 302  If the plea is rejected, the Government has many possible options as it moves 

forward in disposing of the case—including submitting an adjusted plea deal for possible 

court approval, making a motion for the court to dismiss the charges, etc. See, e.g., United 

States v. George, 804 F. App’x 358, 361 (6th Cir. 2020) (in which the government submitted 

adjusted plea deals and dropped charges for one of the counts against a defendant). 
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skeptical of plea bargains being used in the corporate context—especially C 

pleas in cases where the misconduct has led to people being killed.303 

 

 

 303  See Uriel Procaccia & Eyal Winter, Corporate Crime and Plea Bargains, 11 L. & 

ETHICS HUM. RTS. 119, 132–33 (2017) (arguing that plea deals should “be rejected by the 

sitting judge when appropriate. This is not a slight matter to be expected of judges with over-

loaded dockets and a chronic deficit of leisure time, but it does seem a noble and essential 

measure to satisfy the onerous weight of their distinguished vocation”). 

 


