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[. INTRODUCTION

Election reformers debate what electoral system would be best to adopt to
elect a single winner to represent an entire constituency, in the way that a
governor or U.S. senator, for example, represents an entire state. In his recent
book Aligning FElection Law, Nicholas Stephanopoulos offers an insightful
principle for assessing the extent to which a proposed electoral system would
serve a constituency well. This alignment principle would determine the degree
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to which the proposed electoral system would produce outcomes that align with
the collective preferences of the constituency.!

As Stephanopoulos explains, in most circumstances the outcome that best
aligns with the collective preference of voters is the candidate whom a majority
of voters prefer over each alternative candidate, known in the scholarly literature
as a “Condorcet winner.”? Therefore, electoral systems that are structured to
elect Condorcet winners whenever they exist most closely conform to the
alignment principle.? But Condorcet winners do not always exist,* and most
significantly, one cannot always apply the alignment principle intelligibly.
Sometimes a constituency’s electoral preferences are such that no electoral
procedure may discern an aligned outcome independent of the procedure itself.
Thus, the procedures cannot be evaluated as better or worse by reference to an
extrinsic alignment principle. In this situation, the most that can be expected is
to choose electoral procedures that are intrinsically fair, so that their outcomes
can be justified simply because they are a product of fair procedures.

One criterion for a fair electoral procedure, in addition to treating all voters
equally, is that it is readily comprehensible by all voters and makes sense to
them in light of their lived experiences. In this respect, Bracket Voting as
described herein is an eminently fair electoral procedure because, in addition to
treating all voters equally, it operates in a way that resembles tournaments with
which voters are thoroughly familiar and embrace as a fair form of competition.
Bracket Voting also elects Condorcet winners whenever they exist.> Therefore,
Bracket Voting satisfies the alignment principle where it is appropriately
applicable. For all its features, Bracket Voting should be included among the
menu of potential electoral reforms worthy of serious consideration.

II. DESCRIPTION OF BRACKET VOTING
The “Final Four” is a term that refers specifically to the last two rounds of

the college basketball tournament, for both men’s and women’s teams, in the
United States.® More broadly, and without capitalization, the term “final four”

NICHOLAS O. STEPHANOPOULOS, ALIGNING ELECTION LAW, at xv (2024).
Id. at 169.
Id.
1d.
Edward B. Foley, Bracket Voting, SUBSTACK: COMMON GROUND DEMOCRACY
(Mar. 9, 2025), https://edwardbfoley.substack.com/p/bracket-voting [https://perma.cc/
E5P3-9HHC].

6 See, e.g., Daniel Wilco, The NCAA Final Four | The Ultimate Guide, NCAA (Apr.
5, 2019), https://www.ncaa.com/news/basketball-men/article/2019-04-05/ncaa-final-four-
ultimate-guide [https:/perma.cc/T6DJ-UVWY]. The NCAA has trademarked the phrase
“Final Four” for its tournaments. See Bill Lubinger, Interested in Making Some Profit from
the Final Four? That's Just March Madness (for Your Lawyers), PLAIN DEALER (Mar. 15,
2011), https://www.cleveland.com/marchmadness/2011/03/interested_in_making_some_prof.
html [https://perma.cc/ZGK6-9NBS]; Approved Trademarks, NCAA 1 (Mar. 2025),

[ I N SR



2025] BRACKET VOTING 1235

refers to the semifinalists of any tournament structured so that each pair of
semifinalists compete to be one of the two finalists who will face each other in
the last round of the tournament to determine its winner.” College football now
has a set of final four teams as part of its new playoff format.® So do many
professional sports.? As a result, most Americans are thoroughly familiar with
this structure of two separate semifinals followed by a final round of
competition.!? Indeed, Americans also use the term “bracket” to denote each
semifinal as a separate path to the final match that determines the winner.!!
This kind of competitive format, however, is not used for elections. But it
could, and should, be. Instead, elections in the United States are mostly
structured as a two-round process in which the first round is a partisan primary

https://ncaaorg.s3.amazonaws.com/ncaa/legal/trademarks/NCAA _ApprovedTrademarks.pdf
[https://perma.cc/Z6T5-ZBY6].

7 See, e.g., Ryan Young, 2025 NFL Playoff Bracket and Conference Championship
Game Schedule, Y AHOO SPORTS (Jan. 21, 2025), https://sports.yahoo.com/2025-nfl-playoff-
bracket-and-conference-championship-game-schedule-041212506.html [https://perma.cc/
EUN9-QXNQ)] (describing the four teams that compete in the conference championship
games that precede the league championship as the “final four”); Ryan S. Clark & Kristen
Shilton, NHL Conference Finals Preview: Hurricanes-Panthers, Stars-Oilers, ESPN (May
20, 2025), https://www.espn.com/nhl/story/ /id/45224575/nh1-2025-playoffs-stanley-cup-
conference-finals-preview-stats-matchups-stars-oilers-hurricanes-panthers [https://perma.cc
/98QB-UGNE] (same).

See Maya Ellison, How the 12-Team College Football Playoff Will Work: Teams,
Schedule, Bids, NCAA (Aug. 12, 2025), https://www.ncaa.com/news/football/article/2025-
05-22/how-12-team-college-football-playoff-will-work-teams-schedule-bids [https://perma.
cc/8MVV-MPNP].

9 E.g., in Major League Baseball, the two League Championship Series function as
the final four round of the playoffs, with the finals being the World Series. See Zeke Siff,
Major League Baseball Playoffs in a Nutshell..., THE EcHO (Feb. 13, 2025),
https://theechohsmse.com/2620/uncategorized/major-league-baseball-playoffs-in-a-nutshell/
[https://perma.cc/B75G-Y WX8].

10" For the 2025 men’s and women’s NCAA “March Madness” basketball
tournaments, there were 39 million brackets submitted. See Alex Semancik, The NCAA'’s
Moneymaker: Experts Discuss March Madness, Brackets and Impact on College Athletics,
OHIOTODAY (Apr. 3, 2025), https://www.ohio.edu/news/2025/04/ncaas-moneymaker-
experts-discuss-march-madness-brackets-impact-college-athletics [https://perma.cc/EMX8-
56WY]. These submitted brackets of course are just the proverbial tip of the iceberg in terms
of representing the extent to which Americans understand the bracket format.

W See What Is a Tournament Bracket?, INTERBASKET, https://www.
interbasket.net/brackets/ [https://perma.cc/HNY8-KGKZ] (including an example of a 4-
team bracket). The Oxford English Dictionary includes as one of its definitions for the word
“bracket”: “U.S. Sport. A section or stage of the draw for a sporting tournament, esp. one in
which one player or team is paired against another; (also) the draw itself, esp. represented
diagrammatically as a sequence of matches.” Bracket, OXFORD ENG. DICTIONARY,
https://doi.org/10.1093/OED/9172425540 [https://perma.cc/2AZN-D2FW] . The Merriam-
Webster Dictionary more simply includes this definition of “bracket”: “a pairing of
opponents in an elimination tournament.” Bracket, MERRIAM-WEBSTER, https://www.
merriam-webster.com/dictionary/bracket [https://perma.cc/HGOM-SECD)].
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and the second round is a plurality-winner general election—sometimes called
“first past the post,” because whichever candidate has the most votes wins even
if that highest plurality of votes is not a majority (more than fifty percent).!2

Even Alaska’s recent electoral innovation, which involves a preliminary
round with all candidates competing against each other regardless of party
affiliation and advances four candidates to the final round—and which,
accordingly, is sometimes called a “final four” electoral system!3—does not
have a bracket structure of two separate semifinals for its competition to
determine which of the four finalists wins the election.!4 Instead, Alaska uses a
procedure called “Instant Runoff Voting” to determine the winner among the
four finalists.!5 In this Instant Runoff Voting procedure, voters rank the four
finalists in order of preference.!® The candidate with the fewest first-place votes
is eliminated, and whichever candidate is ranked second on the ballots that
ranked the eliminated candidate first is now moved into first place on those
ballots.!” This process of elimination and transposition repeats until a single
candidate is in first place on a majority of ballots.!8

Alaska, however, could instead use a procedure that we can call “Instant
Bracket Voting” to determine the winner among its four finalists. In the Instant
Bracket Voting procedure, the four finalists would be seeded, or placed, into the
two semifinals. Presumably, the seeding would be based on the performance of
the four finalists in the preliminary round of the election: the candidate who
received the most votes in the preliminary round would be seeded first, the
candidate who received the second most votes in the preliminary round would
be seeded second, and so forth. (But the seeding could be based on other criteria,
or even random.) As is traditional in tournaments with brackets, one semifinal
would have the first seed compete against the fourth seed, and the other
semifinal would have the second and third seeds. With Instant Bracket Voting,
each semifinal competition would be based on the relative rankings of the two

12 See Pippa Norris, Choosing Electoral Systems: Proportional, Majoritarian and
Mixed Systems, 18 INT’L POL. SCI. REV. 297, 299 (1997); Electoral System, BALLOTPEDIA,
https://ballotpedia.org/Electoral system [https://perma.cc/WX8U-KXJ6].

Rick Rouan, Alaska to Use Final-Four Primary, Ranked-Choice General Election
for Congress. Will Others Follow?, USA ToDAY (Mar. 31, 2022), https://www.
usatoday.com/story/news/politics/2022/03/3 1/alaska-voting-reform-could-pave-way-other-
states-follow/7206233001/?gnt-cfr=1&gca-cat=p; Russell Berman, How 2024 Could
Transform American Elections, ATLANTIC (May 31, 2024), https://www.theatlantic.com/
politics/archive/2024/05/2024-election-reform-final-four-voting/678550/; Katherine M.
Gehl, Final Four Voting Prioritizes General Election, BOSTON GLOBE (Sep. 12, 2022),
https://www.bostonglobe.com/2022/09/12/opinion/final-four-voting-prioritizes-general-election/.

14 Election Information, ALASKA DIV. ELECTIONS, https://www.elections.alaska.gov/
election-information/#RankedChoice [https://perma.cc/E9VA-NWH7].

15" Nathan Atkinson & Scott Ganz, Robust Electoral Outcomes: Rethinking Electoral
Systems to Encourage Robust Electoral Outcomes, 84 MD. L. REV. 102, 131 (2024).

16 1d. at 130.

17" 1.

18 Ja
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candidates on all the ballots: in each semifinal, the candidate ranked higher on
more ballots would win the match and advance to the final. To be clear, both the
semifinals and final would occur at the same time, based on the single ballot
that voters cast in the November general election. The government’s voting
tabulating technology would simply compute the winners of the semifinals
based on the information on each voter’s ballot and then proceed
instantaneously to compute the winner of the final from the same ballots. The
winner of the final would be determined by which of the two candidates who
advance from the semifinals is ranked higher on more ballots.

Instant Bracket Voting would be a better procedure for Alaska to use than
Instant Runoff Voting. Instant Bracket Voting, unlike Instant Runoff Voting,
would guarantee that a “Condorcet winner” among the four candidates would
prevail. “Condorcet winner” is the term used for a candidate whom more voters
prefer to each other candidate when each pair of candidates is considered head-
to-head.!® The term “Condorcet winner” gets its name from the French
mathematician, who proposed that the candidate whom a majority of voters
favor over each opponent deserves to win the election, as there is no other
candidate whom a majority would prefer over this one.2? Conversely, if some
other candidate is elected instead of the Condorcet winner, that result is
undemocratic in the specific sense that a majority of voters are dissatisfied with
the election’s outcome, because they preferred the Condorcet winner over the
elected candidate—and thus the electoral process negated the will of the
majority undemocratically. But Instant Bracket Voting would avoid that
undemocratic outcome.

However a Condorcet winner is seeded for the Instant Bracket Voting
process, the Condorcet winner will prevail in both the semifinal and final match,
thus winning the election. We know this because, by definition, a Condorcet
winner is preferred by more voters over each other candidate head-to-head.
Therefore, the Condorcet winner will be preferred by more voters in the
semifinal, whoever the semifinal opponent is, and then again preferred by more
voters in the final, whoever the final opponent is.

Instant Bracket Voting, moreover, is arguably more intuitive and thus easier
for voters to understand than Instant Runoff Voting. While voters can be taught
how the instant runoff method operates, its elimination and transposition process
is not easiest mechanism for voters to follow. By contrast, voters can rely on
their knowledge of brackets and final four competitions from sports to
understand why one of four candidates should win an election if that candidate
beats an opponent in a semifinal and then beats another opponent in the final.
Once voters learn how it’s possible to create the necessary semifinal and final
matches from the rankings of the candidates on all the ballots (by, again,

19 Edward B. Foley & Eric Maskin, Democracy Reform Primer Series: Condorcet
Voting, U. CHI. CTR. FOR EFFECTIVE GOV’T (July 8, 2025), https://effectivegov.uchicago.edu/
primers/condorcet-voting [https://perma.cc/9N4F-94MR].

20 jq.
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determining for each pair of candidates which one is higher on each ballot), then
it’s a cinch for voters to understand how and why a candidate wins an instant
semifinal match, and then advances to compete in the instant final match that
determines the election’s winner.

Not every election, however, has a Condorcet winner.2! This fact has caused
difficulties for the adoption of voting systems designed specifically to elect
Condorcet winners. They need some sort of backup method that determines who
wins the election when there is no Condorcet winner. While various backup
methods exist, including some fairly straightforward ones, the added complexity
of needing any form of backup method is one disadvantage of Condorcet voting
systems compared to Instant Runoff Voting, whose elimination and
transposition procedure needs no separate supplementary mechanism in certain
situations.

But Instant Bracket Voting also doesn’t need any backup method. It
operates according to its own specified procedure of setting up two semifinal
matches, with the winner of each going head-to-head to determine the election’s
ultimate winner. This specified procedure will produce a single definite winner
in every election whether there is a Condorcet winner or not. Thus, Instant
Bracket Voting isn’t specifically designed to elect Condorcet winners. Yet it
necessarily is the case that it will elect a Condorcet winner if there is one. Thus,
Instant Bracket Voting is a “Condorcet-consistent” electoral procedure that can
operate according to its own logic without any need for a secondary procedure.

Furthermore, the logic of Instant Bracket Voting will make sense to voters
without any reference to the concept of a Condorcet winner, and thus the
outcome of an instant bracket election will seem fair to voters, whether or not
the elected candidate is a Condorcet winner. Precisely because the logic of
Instant Bracket Voting is the same as the many sports tournaments with which
voters are familiar, voters will appreciate that a candidate deserves to win the
election if that candidate beats the opponent in the semifinal match, and then
goes on to beat the opponent in the final match. Once a candidate makes it to
the final four according to the prior procedures of the election, winning both the
semifinal and final matches is—and should be—enough to the win the election.
That candidate doesn’t, and shouldn’t, have to also beat the loser of the other
semifinal—just as in any of the many sports tournaments that use the bracket
structure, once a competitor reaches the final four, winning the semifinal and
then winning the final suffices to win the tournament without any need to
compete against the loser of the other semifinal.

This point is true regardless of the seeding prior to the semifinals. The
number-four seed may defeat the number-one seed in an upset, and then this
number-four seed may lose in the final to the winner of the other semifinal. But
having the number-two or number-three seed beat the number-four seed in the
final would not require the winner of the final to go back and win an extra match
against the number-one seed. Instead, the bracket structure of the tournament

21 g
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itself would justify the number-two or number-three seed winning the
tournament without the need to compete directly against the number-one seed.
The number-four seed’s victory over the number-one seed in their semifinal
appropriately knocks the number-one seed out of the tournament, and whichever
competitor wins the other semifinal and then wins the final as well is for that
reason the fairly determined overall winner of tournament.22

The same point can, and should be, true in the context of electoral
competition among the final four candidates. Being seeded first for purposes of
the semifinals is, and should be, no guarantee of winning the electoral
tournament. If the fourth-seed candidate beats the first-seed candidate in their
semifinal, that result means that more voters prefer the fourth-seed to the first-
seed—which in turn means that the fourth-seed, rather than the first-seed, is the
more popular candidate of the two among all the voters, and deserves to advance
to the final. If the fourth-seed is beaten in the final, that means the winner of the
other semifinal is preferred by more voters than the fourth-seed. Because this
other candidate is more popular among all the voters of the two left in
contention, this other candidate deserves to win the whole election.

Thus, Instant Bracket Voting is an electoral procedure that should make
sense to voters as a way to determine the winner among the final four
candidates—more so than the instant runoff method that Alaska currently uses
for this purpose. But the fundamental idea of Bracket Voting, with two separate
semifinals to decide which two candidates compete to win the whole election,
need not be adopted only in an “instant” form based on the rankings of
candidates on a single round of ranked-choice ballots (such that the semifinals
and final are held at the same time instantaneously). Instead, it is entirely
possible to hold actual separate rounds of voting for the semifinals and the final,
just as there are actual separate rounds of competition for the semifinals and
final of a sports tournament.

Imagine a “final four” electoral system in which, after the final four
candidates have been determined in a previous stage of the overall electoral
process, voters cast a ballot in each of the two semifinals. In other words, voters
would express their preference between the first and fourth seed candidates and
also between the second and third seeds. Reflecting the bracket structure of the
two semifinals, the ballot could look something like this:

22 It is commonly recognized that if a 2-seed wins their bracket, they’ve earned it.
See, e.g., Nathanael Rutherford, Is It Better To Be the Fourth One-Seed or the Top Two-Seed
in the NCAA Tournament?, ROCKY TOP INSIDER, https://www.rockytopinsider.com/
2024/03/1 1/is-it-better-to-be-the-fourth-one-seed-or-the-top-two-seed-in-the-ncaa-tournament/
[https://perma.cc/QROU-FLDAY]; see also Sergei Davidov, The Science Behind Effective
Bracket Seeding, BRACKET NINJA, https://www.bracketsninja.com/blog/the-science-behind-
effective-bracket-seeding#Understanding-the-Basics-of-Bracket-Seeding [https://perma.cc/EA
6K-J43L] (noting that upsets, in addition to creating unpredictability and excitement, give
lower seeds a chance to prove themselves against established opponents).
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U.S Senator

For each pair of candidates, vote which one you prefer to advance to the
final:

Candidate 1

Candidate 4

Candidate 3

Candidate 2

The candidate who receives more votes in each of the semifinals would
advance to the final round of the election, held just a few weeks later, where the
ballot would present voters with the simple choice between the two remaining
finalists. In terms of timing, the semifinal vote could be in September with the
final vote held as usual in November.

An extra round of voting in September might seem to impose a burden on
voters who already find it hard to vote twice in each election: once in the
primary, whenever it is held, and then in the November general election. But the
whole electoral process could be structured so that there need not be three
rounds of casting a ballot. Instead, it is possible to dispense with the first round
of voting in a primary and have only the September semifinals and November
finals.

How could that work? There are two different ways to consider. Each
involves reconceiving how to determine the four candidates who earn a
semifinal spot. One would be to have candidates conduct signature-gathering
campaigns, and the four candidates who gather the most signatures would
receive a semifinal berth. The first seed in the semifinals would be the candidate
with the most signatures, and so forth.

Signature-gathering can be modernized so that it occurs online as well as on
paper. Signature-gathering can be considered a kind of voting: mathematically,
it is equivalent to “approval voting” insofar as voters are entitled to sign the
signature-gathering petitions of as many, or as few, candidates as they wish,
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although they are permitted to sign each petition only once.?? But signature-
gathering can be made convenient for voters in a way that casting a ballot
cannot. Because signature-gathering, by definition, does not involve a secret
ballot—the voter’s name is transparent on the candidate’s petition once the voter
signs it—online signature-gathering can be made verifiably secure in a way that
an online secret ballot cannot.2* Therefore, online signature gathering can be
conducted without the need for voters either to go to a polling place or to mail
a paper ballot. An online signature-gathering portal can be kept open for months,
enabling voters to sign petitions at their convenience, just like online voter
registration now permits voters to sign up for the right to cast a ballot in the
upcoming election.?>

Consequently, the government could operate a system in which candidates
file their petitions of candidacy, then voters have ample and convenient
opportunity to sign as many of these petitions as they wish, and the four
candidates who receive the most signatures are the ones who advance to the
election’s semifinals in September.

There is another way, however, to select the four candidates for the
election’s semifinals. It is to rely directly, and not just analogously, on existing
voter registration databases—although it would be necessary for a state to
record, as some already do, a voter’s political party affiliation. The four political
parties who have the most registered voters could be permitted to nominate a
candidate for a semifinal spot. (The nominee of the party with the most
registered voters would be seeded first in the semifinals.) The parties would
need their own procedure for selecting their nominee, but it wouldn’t have to be
a primary paid for and conducted by the government. Instead, it could be party
convention or a caucus, which would give the party more control over the choice
of its own nominee, although the party would be free to decide to hold a primary
at its own expense.

Voters would not be required to register with a party in order to vote in the
semifinals or the final. Registering as affiliated with a political party would be
entirely voluntary and would not affect a voter’s choices regarding casting a
ballot. (For instance, registering with one party would not preclude voting for a
different party’s candidate in either the semifinal or final.) Instead, the

23 See STEVEN J. BRAMS & PETER C. FISHBURN, APPROVAL VOTING 3 (2d ed. 2007).

24 1In this respect, online signature-gathering is similar to online voter registration or
online banking. See Jack Cable, Andrés Fabrega, Sunoo Park & Michael A. Specter, 4
Systematization of Voter Registration Security, 9 J. CYBERSEC. 1, 3 (2023). See generally
Suneeta Mohanty, Sourav Sharma, Prasant Kumar Pattnaik & Ana Hol, 4 Comprehensive
Review on Cyber Security and Online Banking Security Frameworks, in RISK DETECTION
AND CYBER SECURITY FOR THE SUCCESS OF CONTEMPORARY COMPUTING 1 (Raghvendra
Kumar & Prasant Kumar Pattnaik eds. 2023) (overviewing security practices in online
banking).

25 For an example of an online voter registration system, see Register to Vote or
Update Your Voter Registration Information, OHIO SEC’Y STATE, https://olvr.ohiosos.gov/
[https://perma.cc/SQKV-JBUN].
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information would be used simply to identify the four most popular political
parties. Thus, registering with a party would permit voters to participate in
deciding who makes it to the semifinals, but the participation would concern
which parties makes it into the semifinals; these parties then would select which
candidate would compete in the semifinal on behalf of the party. The voters
would not need to re-register with a party for each election. Instead, a voter’s
party affiliation could carry over from one election to the next. But voters would
be free to change their party registration in advance of an upcoming election.
There would need to be a deadline for signing up with a party before an
upcoming election (perhaps a deadline in August to give the government time
to prepare the ballots for the September semifinals). The number of voters
registered with each party on the date of the deadline would determine which
parties earned a semifinal berth for their nominee.

If this party-based version of bracket voting were adopted, one should not
assume what the identity and composition of the four parties with the most
registered voters would be. Yes, there likely would be one party on the “left”
and one on the “right,” but there might also be a new “centrist” or “moderate”
party, or two parties on the left and two on the right, or even parties that do not
fit easily on a single left-right dimension of electoral competition. Also, the four
parties that successfully make it to the semifinals likely would change from
election to election, with more than four parties competitively urging voters to
register with them so that they can earn a semifinal spot.

This party-based version of bracket voting may be especially attractive to
political scientists and others who believe that parties are an essential element
of electoral democracy, because they organize the competition among
candidates to make it more coherent and transparent to voters.2® A current fear
among many political scientists and other observers of American politics is that
the two major parties have simultaneously become too rigidly polarized and too
weak to control their candidates.?’” An electoral system that would open up
competition to at least four, and likely more, energetic parties with the power to
choose their own nominees, and thus control their own “brand,” would be a
welcome transformation for many.

But before we settle upon favoring any specific version of bracket voting,
we should explore in more detail how the basic concept of bracket voting fits
into the philosophy of electoral democracy.

26 See DIDI KUO, THE GREAT RETREAT: HOW POLITICAL PARTIES SHOULD BEHAVE
AND WHY THEY DON’T 2 (2025); DANIEL SCHLOZMAN & SAM ROSENFELD, THE HOLLOW
PARTIES: THE MANY PASTS AND DISORDERED PRESENT OF AMERICAN PARTY POLITICS 24
(2024); FRANCES MCCALL ROSENBLUTH & IAN SHAPIRO, RESPONSIBLE PARTIES: SAVING
DEMOCRACY FROM ITSELF 5 (2018); NANCY L. ROSENBLUM, ON THE SIDE OF THE ANGELS:
AN APPRECIATION OF PARTIES AND PARTISANSHIP 423 (2008).

27 LEE DRUTMAN, BREAKING THE TWO-PARTY DOOM LOOP: THE CASE FOR
MULTIPARTY DEMOCRACY IN AMERICA 50 (2020).
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III. DEMOCRACY AND SOCIAL CHOICE THEORY
A. The Alignment Principle

A philosophy of electoral democracy needs to have a theory for knowing
when elections work according to their intended purpose, and when they don’t.
Surprisingly, however, until recently the field of election law has been
undertheorized in this respect. For several decades, the dominant theorizing in
election law has been a debate over whether the focus of the field should be
individual rights of electoral participation, or instead the structure of electoral
institutions.?® But this debate has largely omitted a discussion of what standard
or metric the field should use to judge the extent to which electoral procedures
are performing as they should.

Nick Stephanopoulos has helpfully filled this gap with his alignment
principle. In his new book, Aligning Election Law (which draws upon his earlier
work on this topic), he discusses multiple dimensions of the alignment principle
and applies it to various specific areas of election law.2? For our purposes here,
we can confine our discussion to the most basic aspect of the alignment
principle: the relationship between votes as electoral inputs and winning
candidates as electoral outputs. Alignment exists when there is congruence
between electoral inputs and outputs, and misalignment occurs when there
isn’t.3% In the simplest terms, are voters getting the results they want based on
the preferences they express on the ballots they cast? If so, there’s alignment. If
not, there isn’t.

Stephanopoulos recognizes that the matter is not so simple. Given the
divergence of preferences among voters in any election—after all, if there were
unanimity among all voters on what the outcome should be, there wouldn’t be
the need for a vote—the result of an election cannot be congruent, or aligned,
with every voter’s preference. There needs to be some further theory to explain
which voter, or voters, determine whether or not there is congruence, or
alignment, between inputs and outputs.

For purposes of elections in which there is necessarily a single winner, like
those for a state’s governor or U.S. senator, Stephanopoulos settles on the
electorate’s median voter as the benchmark for determining the degree of
electoral alignment.3! (For elections to multimember bodies, proportionality can

28 Nicholas Stephanopoulos surveys this debate in the first chapter of ALIGNING
ELECTION LAW. See STEPHANOPOULOS, supra note 1, at 1-25.

29 Id. at xxvii—xxviii.

30 Seeid. at xv.

31 Jd. at 34 (“[F]or any [single] district . . . [t]he median person’s preference is the
spot that minimizes the sum of the distances from all people.”). In making this point,
Stephanopoulos quotes Golder and Stramski: “For any single constituency, absolute citizen
congruence is highest when the representative is located at the ideological position of the
median citizen.” /d. at n.28 (quoting Matt Golder & Jacek Stramski, Ideological Congruence
and Electoral Institutions, 54 AM. J. POL. ScI. 90, 93 (2010)).
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serve as an alternative measure of alignment.) The median voter is indeed a
reasonable, even compelling, benchmark for measuring alignment for reasons
that we will discuss. But we should be clear at the outset that it’s not the only
possible benchmark. Conceptually, an electorate’s mean, or average, voter is not
necessarily the same as the electorate’s median voter.32 The average voter is one
whose preferences match the sum of all preferences divided by the number of
voters.33 (The average voter is a construct insofar as no actual voter may have
exactly the same preference as the average for the whole electorate.) The median
voter, by contrast, is the voter whose preferences are exactly in the middle, with
half the voters on one side and half the voters on the other.34

Another possible benchmark for purposes of determining the degree of
alignment is an electorate’s modal voter. In statistics, the mode of a distribution
is the most frequent value.3> Therefore, if we picture an electorate as a
distribution of voters arrayed along an axis from left to right, the mode of the
electorate would be the position on the axis that has the most voters. A simple
plurality-winner electoral system, like what most states currently use, would be
well-suited to achieving alignment with the electorate’s modal voter, as a
plurality-winner system elects the candidate who is preferred by the most voters
when voters are asked simply to identify the single candidate they like best.

But alignment with the electorate’s modal voter may not make the most
sense. When the minority coalesce around a single position (or candidate), while
the majority are divided between two or more positions (or candidates), the
modal voter may be in the minority. If the goal of the election is to produce an
outcome that accords with the preferences of the majority rather than the
minority, as it usually is in the philosophy of electoral democracy, then the
median voter is the most appropriate benchmark for assessing alignment since
the median voter, by definition, is always part of the majority.3¢

With the median voter as the benchmark, Stephanopoulos embraces
Condorcet voting, which he calls “pairwise voting,” as the best electoral method

32 DAVID S. MOORE, GEORGE P. MCCABE & BRUCE A. CRAIG, INTRODUCTION TO THE
PRACTICE OF STATISTICS 26 (10th ed. 2021).

3 1d.

34 Id. at28.

35 Mode, BRITANNICA, https://www.britannica.com/science/mode-mathematics
[https://perma.cc/22GZ-ZGMS].

Steven Levitsky & Daniel Ziblatt, When Should the Majority Rule?, 36 J.
DEMOCRACY 5, 10 (2025) (“[E]lectoral majorities should govern. Candidates (in presidential
systems) and parties and coalitions (in parliamentary systems) that win the most votes should
win elections, and those who win elections should govern. There is no theory of liberal
democracy that justifies any other outcome. If candidates or parties can win power against
the will of electoral majorities, democracy loses its meaning.”). In making this point,
Levitsky and Ziblatt draw on a tradition that dates back at least to John Locke and includes
such modern theorists as Robert Dahl. See generally JOHN LOCKE, TWO TREATISES OF
GOVERNMENT (Peter Laslett ed., Cambridge Univ. Press 1988) (1690); ROBERT A. DAHL,
DEMOCRACY AND ITS CRITICS 1 (1989) (explicating on the virtues of individual liberties and
connecting majoritarian rule thereto).
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for producing alignment in single-winner elections.3’” As Stephanopoulos
correctly observes, pairwise voting will always elect a Condorcet winner when
there is one,® and a candidate who is a Condorcet winner necessarily is the
candidate most aligned with the median voter. This is true because the
Condorcet winner is preferred by the majority compared to each other candidate,
and the median voter is always in the majority: thus, the median voter must
always prefer the Condorcet winner compared to each other candidate. “From
the standpoint of maximizing majoritarian alignment,” Stephanopoulos
therefore concludes, “a Condorcet winner is superior to any alternative.””3?

B. Representative Democracy When Electoral Preferences Are
Unidimensional and Multidimensional

What if, however, an election does not have a median voter? The concept
of a median voter is dependent upon on the idea, as we’ve already indicated,
that all the voters in the electorate can be arrayed on a left-right spectrum.*? This
spectrum can be considered in ideological terms, with voters on the left being
more “liberal” and voters on the right being more “conservative” in their
political views.#! Or the spectrum can be considered in partisan terms, with
voters on the left more strongly committed to the Democratic party and voters
on the right more strongly committed to the Republican party.*? Conceived in
this partisan way, you can think of the spectrum as being from deep blue at one
end to deep red on the other, with varying shades of purple in the middle. The
advantage of thinking of the spectrum in partisan, rather than ideological, terms
is that there is increasing evidence that the behavior of voters depends more on
their degree of partisanship than on their ideological beliefs.3

However one chooses to think of the left-right or blue-red spectrum, the
concept of the median voter depends on the premise that all the voters in the
electorate will choose the candidate closest to their own position on the
spectrum.** To illustrate the point with a simple example, imagine all the voters

37 STEPHANOPOULOS, supra note 1, at 169.

gz Id. (“[P]airwise voting is certain to identify a Condorcet winner, if there is one.”).

1d.

40 Stephanopoulos acknowledges this truth. Id. at 30 & n.12 (“[T]he median person’s
view on a particular issue” is “the only stance that’s favored by a popular majority over any
other option” when there is “a single-issue dimension and a distribution with a single peak.”)
(citing G. BINGHAM POWELL, JR., ELECTIONS AS INSTRUMENTS OF DEMOCRACY:
MAJORITARIAN AND PROPORTIONAL VISIONS 163 (2000)).

41 Political Polarization in the United States, FACING HISTORY & OURSELVES (Aug.
26, 2024), https://www.facinghistory.org/resource-library/political-polarization-united-states
[https://perma.cc/K5S6-JYPLY].

42 Id.

43 See Lilliana Mason, Political Identities, in THE OXFORD HANDBOOK OF POLITICAL
PSYCHOLOGY 886, 891 (Leonie Huddy et al. eds., 2023).

44 STEPHANOPOULOS, supra note 1, at 45.
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in an electorate standing somewhere on a football field, from one endzone to the
other. Suppose half the voters are on one side of the 50-yard line, exactly in the
middle of the field, and half the voters on the other side, with the median voter
right on the 50-yard line. Now, suppose that there are two candidates in the
election, one Democrat and one Republican. Imagine the Democrat closer to
one endzone than the Republican is to the other endzone. Say, for example, the
Democrat is at the 20-yard line on the left side of the field, while the Republican
is at the 30-yard line on the right side. If the median voter always votes for the
candidate who is closest, then in this election the median voter will vote for the
Republican—and thus the Republican will win, because there always will be a
majority of voters supporting the candidate whom the median voter supports:
all voters to the right of the median voter, which is 50% of the electorate, will
be closer to the Republican candidate than the median voter is; if all voters like
the median voter vote for the closest candidate, then a majority will vote for the
Republican.

Furthermore, regardless of how many candidates there are in the election,
the candidate closest to the median voter will always be the Condorcet winner.
Whether or not the candidate closest to the median voter is to the left or right of
the 50-yard line, the median voter will vote for that candidate. Consequently,
there always will be a majority of voters supporting that candidate. If the
candidate is to the left of the median voter at the 50-yard line, then the 50% of
the electorate on the left side of the field plus the median voter will vote for that
candidate. Likewise, if the candidate is to the right of the 50-yard line, then the
50% of the electorate on the right side of the field plus the median voter will
vote for that candidate. It is for this reason that alignment theory favors electing
Condorcet winners.

But voters may not make their decisions about which candidate to support
based solely on a candidate’s position on a single left-right or blue-red
spectrum.*’ Instead, voters may base their decision on a multiple of factors, or
dimensions, some concerning ideology and partisanship, others concerning a
candidate’s character or capacity for leadership.4¢ Or, if there happen to be more
than two political parties, the parties may not line up left to right, or deep blue
to deep red. Instead, some parties might exist entirely orthogonal to other
parties. For example, suppose a third party is formed to focus on reducing the
budget deficit and national debt, based on a contention that neither of the two
main parties cares about that issue.

In this kind of situation, where electoral contestation among candidates and
parties exists along multiple dimensions, rather than just one, there is no single

45 Pedro Ramaciotti, Duncan Cassells, Zografoula Vagena, Jean-Philippe Cointet &
Michael Bailey, American Politics in 3D.: Measuring Multidimensional Issue Alignment in
Social Media Using Social Graphs and Text Data, 9 APPLIED NETWORK SCI. 1, 1 (2024).

46 See generally RICHARD R. LAU & DAVID P. REDLAWSK, HOW VOTERS DECIDE:
INFORMATION PROCESSING DURING ELECTION CAMPAIGNS (2006).
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median voter with half the electoral on one side and half on the other.4” And
there may be no Condorcet winner whom a majority of voters prefer over each
other candidate in the election. While real-world examples of this situation
might be relatively rare,*8 they do exist, and a theory of democracy must be able
to provide an answer for which candidate should win.

Theoretically, it’s conceivable to imagine electoral contestation as a multi-
dimensional space rather than a single left-right or red-blue spectrum.*® Spatial
theories of voting can then conceptualize a point within the space that minimizes
the distance of all voters and thus can be considered the middle, or median, point
of the electorate.50 In theory, one could identify the candidate closest to this
middle point and say that this candidate is the one who should be elected. One
could even say that the alignment theory of democracy would support electing
this candidate rather than any other.

But as theoretically attractive as this approach might be, it becomes
mathematically challenging to identify an electorate’s midpoint as the number
of dimensions of the electoral space increases. Moreover, there is a sense that
the artificial nature of the exercise also increases as the multidimensional model
of the electoral spaces becomes more complicated. Is there a way for alignment
theory, or the theory of democracy more broadly, to answer the question of
which candidate should win an election when there is no Condorcet winner
(whom a majority of voters, according to their ballots, prefer compared to each
other candidate in the election)?

The goal of alignment theory is to elect the candidate who best represents
the entire electorate given the preferences they express by their votes.5! In an
election with multiple candidates but no Condorcet winner, the candidate that
best represents the whole electorate is arguably the candidate for whom the
fewest voters would wish that a different candidate be elected.5? This candidate

47 See, e.g., Richard D. McKelvey, Intransitivities in Multidimensional Voting
Models and Some Implications for Agenda Control, 12 J. ECON. THEORY 472, 480 (1976).
Voteview is a useful website that plots members of Congress along two dimensions rather
than just one; if one looks at the Senate in the 84th Congress (1955-1957), given the spread
of senators across both dimensions, it is difficult if not impossible to identify a single median
senator. See VOTEVIEW, https://voteview.com/congress/senate (choose “84th Congress
(1955-1957) from dropdown) [https://perma.cc/N2QV-TQMY].

48 Nicholas O. Stephanopoulos, Finding Condorcet, 81 WASH. & LEE L. REV. 891,
995 (2024).

49 JAMES M. ENELOW & MELVIN J. HINICH, THE SPATIAL THEORY OF VOTING: AN
INTRODUCTION 2 (1984); Ramaciotti, Cassells, Vagena, Cointet & Bailey, supra note 45, at 2.

See Donald G. Saari, Geometry of Voting, in 2 HANDBOOK OF SOC. CHOICE AND
WELFARE 918, 920-23 (Kenneth J. Arrow et al. eds., 2010); see also John G. Kemeny,
Mathematics Without Numbers, 88 DAEDALUS 577, 586-90 (1959) (developing a spatial
model to identify the most consensual social choice).

51 Nicholas O. Stephanopoulos, Elections and Alignment, 114 COLUM. L. REV. 283,
304 (2014).

52 See H. P. Young, Extending Condorcet’s Rule, 16 J. ECON. THEORY 335, 335
(1977).
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is the one with the broadest support within the electorate (since the fewest voters
would prefer someone else) and can be defined with mathematical precision as
the candidate whose worst pairwise defeat against another candidate has the
narrowest margin of defeat.53 The scholarly literature labels the voting method
that elects this candidate “Minimax,” but I prefer the term “Maximum
Convergence Voting” because it elects the candidate for whom there is the
greatest common ground among voters with divergent preferences.’* One
advantage of this electoral method is that it does not require or involve any
spatial model of voting. However many dimensions there are to electoral
preferences, or even whether or not electoral preferences can be conceived
spatially at all, Maximum Convergence Voting always elects the candidate
whose largest head-to-head defeat comes closest to being a head-to-head
victory.>>

The problem with Maximum Convergence Voting whenever there are more
than three candidates, however, is that it is possible that this method elects a
“Condorcet loser,” meaning a candidate who is disfavored compared to every
other candidate by a majority of voters.>¢ It is hard to believe that alignment
theory would advocate electing a Condorcet loser, or indeed that any theory of
democracy would contend that a Condorcet loser is the candidate who best
represents the electorate. Therefore, in elections with four or more candidates,
Maximum Convergence Voting needs to be modified in order to be an attractive
electoral method from the perspective of alignment theory specifically, or
democratic theory generally.>’

One way to make Maximum Convergence Voting attractive is to
subordinate it to the proposition that the candidate with the most pairwise
victories wins the election. This proposition is called the Copeland method after
a scholar who proposed it.>® The Copeland method always elects a Condorcet
winner, since a Condorcet winner is uniquely undefeated when compared head-
to-head with all other candidates.>® But in the absence of a Condorcet winner,
the Copeland method simply elects the candidate whom a majority of voters
prefer over the largest number of other candidates.®® The problem with the
Copeland method is that it frequently leads to ties, with two or more candidates

53 Id. at 349-50.

54 Edward B. Foley, Maximum Convergence Voting: Madisonian Constitutional
Theory and Electoral System Design, 76 FLA. L. REV. 1751, 1752 (2024).

3 Id. at 1771.

6 1d. at 1779.

57 Wesley H. Holliday, 4 Simple Condorcet Voting Method for Final Four Elections,
J. REPRESENTATIVE DEMOCRACY 1, 2 (2025).

58 See Arthur Herbert Copeland, A Reasonable Social Welfare Function, Seminar on
Mathematics in Social Sciences at the University of Michigan (1951).

39 Copeland’s Method, LUMEN: MATHEMATICS LIBERAL ARTS, https:/courses.
lumenlearning.com/waymakermath4libarts/chapter/copelands-method/ [https://perma.cc/W
472-7XSK].

60 g,
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having the same largest number of head-to-head victories.! Maximum
Convergence Voting can be used to break these Copeland method ties. In other
words, the Copeland method and Maximum Convergence Voting can be
combined into a single composite electoral procedure: among the candidates
with the most head-to-head victories, elect the one whose worst head-to-head
defeat is the smallest.

This composite procedure necessarily avoids the election of a Condorcet
loser, who has zero head-to-head victories. Moreover, this procedure has a
strong claim for being the most representative electoral method possible. It
elects the candidate whom a majority of voters prefer to the most opponents and,
when several candidates share the status of being preferred by a majority of
voters over the most opponents, it elects the one of these supported by the
broadest coalition of voters, and thus for whom the fewest voters would be
disappointed by this candidate’s victory. Indeed, it would be reasonable to call
this composite procedure Most Representative Voting.%2

C. The Challenge to Democracy from Arrow’s Theorem

Given the availability of Most Representative Voting as an electoral method
that will yield definitive results consistent with the concept of alignment, one
might think the inquiry over. But there is an even more fundamental challenge
to the idea of alignment as the means for evaluating the outcome of an election

ol 4.

62 A technical point: the electoral rule that I label here as “Most Representative
Voting” is a slight, but significant, variation on the one proposed by Wes Holliday. See
Holliday, supra note 57, at 2. Indeed, what I describe as Most Representative Voting is what
Holliday disfavors as an alternative interpretation of his proposal. /d. at 3. I believe, however,
that Most Representative Voting is more normatively attractive based on the example that
Holliday himself provides (as well as based on the description of it that I’ve provided in the
text). Holliday’s example involves an election with four candidates in which two of them,
Green and Gray, are tied with two head-to-head victories and one head-to-head loss, while
the other two candidates each have only one head-to-head win and two head-to-head defeats.
Holliday’s rule, as he shows, would elect Green because Green’s head-to-head defeat against
Gray is smaller than Gray’s head-to-head defeat against one of the other candidates. But this
result is contrary to the will of the electorate because, as between Gray and Green, a majority
of voters prefer Gray. Again, Gray defeats Green in their head-to-head. Therefore, between
these two candidates tied with the same number of head-to-head victories, Gray and not
Green should be the one to win the election. Most Representative Voting, as I have described
it, achieves this result: among the candidates with the most head-to-head wins (the Copeland
rule), Most Representative Voting elects the one whose worst head-to-head margin of defeat
is the smallest (the Minimax rule); in Holliday’s example, between Gray and Green, Gray’s
defeat margin is smallest—either zero or negative, depending on how one looks at it—
because Gray beats Green. Thus, contrary to how Holliday defines his rule, I would confine
operation of the Minimax rule to only those candidates tied with the highest Copeland scores.
See id. at2-3 & n.11.
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in relation to the electorate’s preferences. This fundamental challenge comes in
the form of what’s known as Arrow’s Impossibility Theorem.3

Arrow’s Impossibility Theorem is a mathematical proof that no voting
procedure, including Most Representative Voting, is capable of complying with
four conditions that presumably all voting procedures should satisfy.®* The four
conditions are:

(1) Definiteness: the voting procedure will always yield a winner.%3

(2) Non-dictatorship: no single voter can unilaterally determine the result
when the rest of the electorate wants a different result.%6

(3) Unanimity: if everyone prefers the same alternative, that alternative
must prevail .67

(4) Independence of irrelevant alternatives: if candidate A wins the election
against candidate B when candidate C is not in the race, then candidate B must
not win the election when candidate C runs as well.8

The first three conditions seem so obvious and essential, at least when the
objective of the election is a democratic decision and not a dictatorship, that
they are not worth discussing. The fourth condition is the one that has received
the most attention. In some respects, it too seems required for elections (or any
type of collective decision) to be rational and not arbitrary. After all, it is a
condition we would expect to be satisfied with respect to any one individual’s
decisions. To invoke an oft-used example, suppose Sidney is at a restaurant
looking at the menu for dessert and, after mulling over his decision between the
apple and blueberry pie, he settles on apple. Then, the server comes to the table
and says that, in addition to what’s on the menu, tonight’s special dessert is
cherry pie. Hearing that, Sidney decides to order blueberry pie instead of apple.
Most people would say that Sidney’s switch from apple to blueberry just
because he was given the additional option of cherry, which he didn’t choose
instead, was irrational—it does not make sense.%®

The force of Arrow’s theorem is predicated on the idea that the same point
applies to a group’s decision, including the election of a candidate to an

63 The literature on Arrow’s theorem is vast. See generally ERIC MASKIN & AMARTYA
SEN, THE ARROW IMPOSSIBILITY THEOREM (2014) (a set of lectures and papers from leading
experts, providing a useful starting point on Arrow’s theorem).

64 There are somewhat different ways to describe Arrow’s theorem, all of which are
mathematically equivalent. I have endeavored to use nontechnical language to make it as
accessible as possible.

65 This condition is called “unrestricted domain” in the technical literature. See, e. g,
JOHN CRAVEN, SoOCIAL CHOICE: A FRAMEWORK FOR COLLECTIVE DECISIONS AND
INDIVIDUAL JUDGEMENTS 31 (1992).

66 Michael Morreau, Arrow’s Theorem, STAN. ENcYC. PHIL. (Nov. 26, 2019),
https://plato.stanford.edu/entries/arrows-theorem/ [https://perma.cc/45L4-7ZWT].

67 Jd. (discussing the Pareto principle (also called ‘unanimity’) which says that if
everyégndividual prefers x to y, then society must prefer x to y as well).

1d.

69 The Sidney in this famous example is the philosopher Sidney Morgenbesser. See

DANIEL M. HAUSMAN, PREFERENCE, VALUE, CHOICE, AND WELFARE 15 (2012).
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important public office. If the same set of voters would elect A and not B when
C is not on the ballot, B should not win the election just because C is added to
the ballot. Indeed, in the world of elections, C is deemed a “spoiler” candidate—
because including C in the race “spoils” A’s victory that otherwise would occur
based on the same voters and their same preferences between A and B.7° This
kind of spoiler problem is what happened, according to most analysts, in the
2000 presidential election: Al Gore would have beaten George Bush in the
decisive state of Florida if Ralph Nader had not been on the ballot, but because
he was Bush barely beat Gore.”!

Maybe, however, this condition is too strict in the context of elections. Most
citizens understand that the outcome of elections depends upon the number and
identity of the candidates in the race.”? There isn’t necessarily the public
expectation that the same candidate should win regardless of who else decides
to run and thus could be a factor in the campaign and eventual outcome of the
election.

But Arrow’s theorem does seem to present a challenge for Stephanopoulos’s
alignment principle. How can we evaluate whether or not an electoral system
achieves alignment between the electorate’s preferences and the election’s
outcome when, given the same preferences, the outcome changes depending on
which candidates are or are not included in the election? Another way to express
this concern is to recognize that Arrow’s theorem necessarily means that the
ultimate outcome of an election is path-dependent.”3 At the start of an election,
a myriad of candidates seek the same office and, even assuming that each voter
has a fixed order of preference for all the candidates that does not change
throughout the electoral process, which candidate wins will depend upon interim
steps along the way. Whether or not a preliminary round of the overall electoral
process is a partisan primary, or some form of nonpartisan hurdle that candidates
must clear to advance to the next round, the elimination of some candidates
along the way necessarily will affect the ultimate choice that the electorate
makes despite having the same set of preferences throughout the process. If the
election is structured one way, A wins given the electorate’s preferences
between A and B, but if the election is structured a different way, then B wins

70 See Foley & Maskin, supra note 19, at 6; Eric Maskin, Borda’s Rule and Arrow’s
Independence Condition, 133 J. POL. ECON. 385, 387-88 (2025).

71 See EDWARD B. FOLEY, PRESIDENTIAL ELECTIONS AND MAJORITY RULE: THE RISE,
DEMISE, AND POTENTIAL RESTORATION OF THE JEFFERSONIAN ELECTORAL COLLEGE 5
(2020).

72 See The Psychology of Voting, AM. NAT’L ELECTION STUD., https://election
studies.org/papers-documents/conference-papers/the-psychology-of-voting-and-election-
campaigns/the-psychology-of-voting-and-election-campaigns-about-the-psychology-of-
voting/ [https://perma.cc/QZ3A-BDAC].

73 On the importance of recognizing path-dependency in democratic politics, see
Richard H. Pildes & Elizabeth S. Anderson, Slinging Arrows at Democracy: Social Choice
Theory, Value Pluralism, and Democratic Politics, 90 COLUM. L. REV. 2121, 2194 (1990).
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notwithstanding those same preferences. There is no single “pure” result that an
election must achieve given those preferences.

To illustrate this point, suppose that there are a dozen candidates who enter
the race for a specific office, say governor or U.S. senator. Let’s imagine that
the electoral system consists of two rounds. Four candidates advance from the
first to the second round. Assume that the electoral system uses the optimal
voting method for the second round. For sake of argument, we can say that the
optimal method is Most Representative Voting as described above. But there
are alternative reasonable methods for determining in the first round which four
candidates advance to the second round. (A simple plurality vote in the first
round would be reasonable, as would be approval voting, or a Borda count,’*
among other options.) Suppose that using one reasonable method in the first
round advances candidates A, B, C, and D, while using another reasonable
method in the first round advances candidates A, B, E, and F. Now imagine, as
is possible, that using the same optimal electoral method in the second round
(Most Representative Voting), and with the voters all having the same
preferences between A and B, A wins in the sound round if C and D are the
other second-round candidates as a consequence of one reasonable first-round
method, while B wins the second round if E and F are the other second-round
candidates as a result of the other reasonable first-round method. Given this kind
of path-dependency, is there a way for the alignment principle to say that the
election’s result deviated from the outcome that should have been reached if
electorate’s preferences had been treated properly during the process? There’s
no way even to say that the optimal voting method for the electoral choice in the
ultimate round necessarily yields a single definitive result in light of all the
candidates and all the preferences at the outset of the electoral process.

D. The Relationship of Constitutional Theory and Electoral
Democracy

Some have thought that Arrow’s theorem makes democracy itself
impossible, or at least incoherent. There is no “will” of the electorate
independent of the specific procedures used to produce an outcome, even if we
can assume that the preferences of each voter are rational and stable.”> But the
implications of Arrow’s theorem can be overstated. The significance of Arrow’s
theorem diminishes once one considers the appropriate role of elections in a
constitutional democracy.

74 A Borda count, named for the French mathematician who first proposed it,
determines how often a candidate is preferred over each other candidate by a voter in an
election using ranked choice ballots. In a four-candidate election, a candidate who is ranked
first on a ballot gets three Borda points because that candidate is ranked ahead of three other
candidates, a candidate who is ranked second gets two Borda points for being ranked ahead
of two other candidates, and so forth. See Edward B. Foley, Total Vote Runoff, 20 UN.H. L.
REV. 311, 340 (2023).

75 See Pildes & Anderson, supra note 73, at 2126.
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1. The Constitutional Chicken Is Antecedent to the Electoral Egg

The social choice literature, of which Arrow’s theorem is a crucial
component, assumes all of government and policy must flow from an antecedent
electoral procedure.’® If that were true, democracy would indeed be in trouble,
given Arrow’s proof that the outcome of that antecedent procedure is arbitrary
in the specific sense that it has no external standard of validity, and instead is
the product of the specific procedure used. But elections are not antecedent of
government. They are themselves a consequence of government.

Ideally, the rules for democratic elections are established in a society’s
governing constitution. Choices about what kind of elections to have and how
they should be conducted—choices about electoral policy, if you will—are put
into the constitution, and then democratic elections are held pursuant to those
constitutional rules. Democracy, in other words, is downstream from the
constitution, not the other way around. The constitution is antecedent to
electoral procedures, rather than the reverse.

This relationship between the constitution and democracy means that the
constitution gets to decide, based on constitutional values, what specific
electoral procedures are best for the society. It is not a problem, then, that
election results are path-dependent, because the path is chosen by, and specified
in, the constitution based on the society’s constitutional commitments.
Accordingly, we don’t need to worry about Arrow’s theorem.”” The fact that the
inclusion or exclusion of some candidates in an election might make a difference
as to which of two other candidates is the winner is not a problem if the reason
for the inclusion or exclusion of those difference-making candidates is that the
constitution has chosen the procedure for determining whether those candidates
are included or excluded. The election result is democratically valid because it
is the product of the particular democratic process that the constitution has
chosen and specified for the society. There doesn’t need to be any external
criterion of democratic validity other than compliance with the constitution
itself.

2. Rawlsian Constitutionalism and the Choice of Electoral Procedures

There is the question of how the constitutional choice of what specific
electoral procedures to use is made. A full discussion of this question is beyond
the scope of this essay. But I can here sketch some key points on this topic.

The approach I take to this topic can be described as a generally Rawlsian
one, inspired by the work of the great twentieth-century American philosopher

76 See DENNIS C. MUELLER, PUBLIC CHOICE IIT 2-3 (2003).
77 Pildes & Anderson, supra note 73, at 2212—-13, makes a similar argument.
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John Rawls.”® Anyone in a position to participate in making constitutional
choices for a society, whether in the context of a constitutional convention or
proposing a constitutional amendment, should endeavor to make choices that
are impartial and fair to all members of society.” The best way to do this is to
put oneself in the shoes of a member of society affected by the constitutional
choices to be made—but not knowing which member of society’s shoes one is
putting on.80 This “veil of ignorance” is the essence of the Rawlsian approach.
There are different ways to imagine this veil of ignorance inquiry. I prefer to
imagine it as if I have the responsibility to make a decision in the best interest
of someone else, but I don’t know the specific identity of the person on whose
behalf T must act.8! This version of the veil of ignorance does not require me to
be ignorant of my own identity, something that some of Rawls’s critics have
reasonably said is impossible.82 By fully knowing who I am, I can still imagine
that I’m responsible for the well-being of someone else—that’s a task attorneys
are trained to do all the time on behalf of their clients—it’s just that my client is
anonymous when I’m tasked with participating in the negotiation of a fair
constitution as my client’s attorney.

From this perspective, I would definitely want the constitution to require
democratic elections for members of the society’s legislature. Otherwise, 1
would be concerned that the legislature would not adequately act in the interests
of my client, whatever the specific identity of my anonymous client might turn
out to be. Rich or poor, male or female, black or white, abled or disabled, or
whatever other personal attributes my client might have, my client should be
equally protected in the legislature by my client having equal voting rights for
the election of the legislature’s members. 83

I would also want the constitution to have a separately elected executive.
Regardless of how strong or weak the executive’s powers should be relative to
the legislature’s (and I'd be especially inclined against a too powerful
executive), the risk of concentrating too much power in any one governmental
body would counsel against making the executive appointed by the legislature

78 See generally JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT (3d prtg. 1985)
(reflecting Rawls’s revised understanding of his own theory is more useful than his initial
and more famous book, 4 Theory of Justice).

79 Id. at 16.

80 1d. at 15.

81 See Edward B. Foley, Voters as Fiduciaries, 2015 U. CHL. LEGAL F. 153,177 n.51.

82 T interpret Rawls’s revised account of the “veil of ignorance” in his JUSTICE AS
FAIRNESS: A RESTATEMENT as moving towards the approach that I favor. See RAWLS, supra
note 78, at 15 (asserting that “the parties” who enter the fair social contact “are not allowed
to know the social positions or the particular comprehensive doctrines of the persons they
represent.”); id. at 18 (“[W]e do not let the parties know the social positions of the persons
they represent”); id. (characterizing “the parties (each of whom is responsible for the
fundamental interests of a free and equal citizen)” as a means by which each citizen can be
fairly represented in determining the content of a society’s constitution).

See DAHL, supra note 36, at 1.
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and wholly subservient to it.%4 Thus, even if I would ultimately choose
proportional representation for legislative elections, I would need to choose
another electoral method for the executive elections.

The task of making constitutional choices becomes more complicated if
they are for a federal system, with governmental authority divided between
states and a federal government, as in the United States. In this context, the
electoral procedures could be specified in either the federal or state
constitution—or both. The existing federal Constitution for the United States
largely leaves electoral procedures to the states.3> Thus, in undertaking this
Rawlsian exercise of imagining what the constitutional rules for elections
should be, we should imagine making rules for state constitutions to include
elections for both state and federal officials, like both governor and U.S. senator.

IV. WHAT ELECTORAL SYSTEM SHOULD THE CONSTITUTION ESTABLISH?

Suppose, then, a proposed amendment to the constitution of a state to make
Most Representative Voting the method for all statewide elections, including
governor and U.S. senator. To make the scenario more concrete, suppose it is
my home state of Ohio, which is one of the many states whose constitution can
be amended by means of a citizens-initiated petition that, if supported by enough
signatures, is put to the state’s electorate for a simple up-or-down majority
vote.8¢ Is that a proposal I ought to support for my state, or would there be a
better proposal that I ought to support instead?

To answer this question, I would want to know more details. As we’ve
discussed, using Most Representative Voting for the final round of the overall
electoral process can be coupled with various alternative voting methods for the
preliminary round. I might have a view on which of these options would be
better from the Rawlsian perspective of considering the interests of all Ohioans
equally, and picturing how these different options might affect anonymous
individuals differently. I wouldn’t want a voting procedure for the preliminary
round that was too complicated for ordinary citizens to understand or use.
Likewise, I would need to know how many candidates advance from the
preliminary round to the ultimate round. The method of Most Representative
Voting can be applied to any number of candidates, but I wouldn’t want the
ballot that voters cast in the election’s final round to contain too many names. I

84 The fundamental principle of Madisonian constitutional theory is the separation of
powers to avoid tyranny. See, e.g., THE FEDERALIST No. 47 (James Madison).
States write the rules for congressional elections, subject to the possibility of a
(largely unexercised) congressional override, and states determine the manner of appointing
presidential electors. U.S. CONST. art. I, § 4. States also determine the electoral procedures
for all state and local offices, constrained only by the obligation not to discriminate on the
basis of race, sex, age, and other improper grounds as specified in the federal Constitution.
Voting Rights Act of 1965 § 2, 52 U.S.C. §10301.
86 Ballot Initiative and Referendum Processes, OHIO ATT’Y GEN., https://www.ohio
attorneygeneral.gov/Legal/Ballot-Initiatives [https:/perma.cc/N9QF-AFGD].
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might be relatively indifferent between four or five finalists, but I would be
hesitant to have more than that because the capacity of ordinary voters to make
meaningful distinctions among each candidate in an election diminishes
significantly as the number of candidates increases beyond a handful.

There is a more fundamental question, however, to consider in this context.
Should I support any form of Most Representative Voting as the optimal method
for Ohio’s statewide elections? Or might a different method—Iike some form
of Bracket Voting, as described at the outset—be superior?

Most Representative Voting is philosophically attractive for reasons we’ve
considered. Among the candidates in contention, which necessarily excludes
candidates eliminated in earlier stages of the electoral process, it elects the
candidate whom a majority favors over more opponents than any other
candidate and, if there are multiple candidates who fit this description, then it
elects whichever one of those is supported by the most voters (defined precisely
as the candidate for whom the fewest voters would want a different candidate to
win). Given the goal of electing a single officeholder to represent the entire state,
it’s hard to believe that it’s possible to devise a voting method that, from a
Rawlsian perspective, treats the electoral preferences of all the state’s voters
more impartially and fairly. Most Representative Voting elects a Condorcet
winner when there is one (since, again, a Condorcet winner uniquely is preferred
by a majority of voters over all other opponents), and when there isn’t, it elects
the candidate who best serves the objective of representative democracy when
choosing a single officeholder to represent the entire state: the candidate with
the broadest coalition of supporters compared to each opponent.8’” What could
be better than that?

One drawback of Most Representative Voting is that it’s not the easiest
electoral method to explain or administer. While its mathematical structure is
rooted in the set of head-to-head contests for each pair of candidates (much like
a round-robin tournament), for its use to be feasible with four or more
candidates, voters would need to cast ranked-choice ballots from which the
head-to-head matches would be derived. Otherwise, voters would face six head-
to-head choices in a four-candidate election, and ten head-to-head choices when
there are five candidates. This transformation from the format of the ranked-
choice ballots to the head-to-head structure of the electoral competition among
the candidates would be one conceptual hurdle for voters to surmount.

87 One could make the argument, related to the technical point in supra note 62, that
when a Condorcet winner does not exist, the candidate with the broadest coalition of
supporters is the candidate whose largest margin of defeat is the smallest (i.e., is the Minimax
winner) regardless of the head-to-head victories that candidate has. But in the absence of a
Condorcet winner, I think most voters will prioritize the number of head-to-head victories
each candidate has as the main measure of that candidate’s support from a majority of voters
compared to each opponent and, therefore, will want to choose the candidate who has the
broadest support from among the candidates with the most head-to-head victories.
Ultimately, however, the fact that these two alternative approaches are plausible is an
additional reason why Bracket Voting might be preferable to either.
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Then there is the two-part nature of the voting rule, because of the need for
a tiebreaker in the event that there is no Condorcet winner, and two or more
candidates tie for the most head-to-head victories. Understanding two decision
rules rather than just one is obviously double the difficulty for ordinary voters.
And the tiebreaker itself, while not impossible to comprehend, requires some
thought: what is the meaning of a candidate’s largest head-to-head defeat being
the smallest? That will be a head-scratcher for many voters until they catch on
to the concept of identifying each candidate’s worst head-to-head loss and then
determining which of these worst losses is the least bad.

By contrast, Bracket Voting is much more straightforward, and thus much
more intelligible for the average citizen. Even in the form of Instant Bracket
Voting, in an election with four candidates there wouldn’t be the need for
ranked-choice ballots (although they still could be used, with the brackets
constructed from them, as indicated at the outset). Instead, the ballot itself could
mirror the bracket structure of the election. In this way, the voters would see and
know exactly how the voting process worked, and there would be no need to
translate from the ranked-choice format of the ballots to the bracket format of
the competition between the candidates.38

Bracket Voting also has no tiebreaker, and thus it has only one procedure—
not two—for voters to understand. Moreover, the procedure is very
straightforward: each semifinal match has two candidates, and the winner of the
match is the candidate who receives the most votes, as is the winner of the final
match between the two semifinal winners. There is no complicated idea
involving multiple candidates that requires identifying the worst defeat each
candidate suffers, and then comparing all of those worst defeats to see which
one has the narrowest margin of defeat.

Even easier for voters to understand than the instant form of Bracket Voting,
indeed much more so, is the regular form in which the semifinals take place in
one round of voting, and the finals occur several weeks later in a second round.
In this form, Bracket Voting could not be simpler. The semifinals have a ballot
with two pairs of candidates, and voters choose which candidate from each pair
they prefer. The final round then gives the voters a new ballot with only the
names of the two semifinal winners, and the voters choose which one should
win the whole election.

The winner of a Bracket Voting election is no less democratically legitimate
than the winner of a Most Representative Voting election. If there is a Condorcet
winner among the four candidates in the two semifinals, this Condorcet winner
will prevail in the Bracket Voting final after winning one of the two semifinals
(assuming the same preferences and turnout for both rounds of voting). But
whether or not there is a Condorcet winner is of no concern. The Bracket Voting

88 It is true that with Instant Bracket Voting, voters would need to express their
preferences for the situation in which one or both of their semifinal choices didn’t make it to
the finals. But the ballots could make clear that these alternative preferences also follow the
bracket format.
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winner is democratically legitimate just by virtue of winning the semifinal and
final matches within the system.

In this respect, Bracket Voting fully embraces its path-dependency. It
eschews any concept of a metric, whether the alignment principle or otherwise,
by which to measure the validity of its outcomes. The process itself suffices to
provide the validity of its result. Arrow’s theorem, accordingly, is irrelevant for
Bracket Voting. Maybe the winner of one semifinal also wins the final (and thus
the whole election) only if the other semifinal winner is one candidate and not
the other. For example, suppose the first-seed candidate, after beating the fourth-
seed, wins the final if the second-seed wins the other semifinal, but if the third-
seed wins the other semifinal, then the first-seed loses the final. It would be an
upset, but it in no way undercuts the legitimacy of the third-seed’s ultimate
victory. Upsets happen frequently in bracket tournaments,®® and all involved
recognize that whoever eventually wins depends on the outcome of earlier
rounds. The winner was able to beat the opponents they faced, but they very
well might not have beaten a different opponent who was unable to make it to
the final round.

From a Rawlsian perspective, Bracket Voting is a perfectly suitable
electoral method for a state’s constitution, like Ohio’s, to adopt for statewide
elections. It treats all voters impartially and fairly. Insofar as it is easy as any
electoral system could be for voters to understand and participate in, that fact
weighs heavily in its favor from a Rawlsian viewpoint. In deciding what
electoral system the constitution should adopt, I must consider the possibility
that the anonymous citizen whose interests I must protect may be one for whom
the complexity of the system would be a barrier to participation. I can also rely
on the common knowledge of sports tournaments within the culture of the
state.?0 The familiarity of nearly all voters with how final four bracket
tournaments work is a great asset in deciding what electoral system is best for
the state’s constitution to adopt.

The version of Bracket Voting in which the four candidates in the semifinals
are the nominees of the four political parties with the most registered voters, as
described at the outset, would also be attractive from a Rawlsian perspective.
Party affiliation is a very helpful cue for voters when deciding which candidates

89 See Andy Wittry, Here’s How to Pick March Madness Upsets According to Data,
NCAA (Feb. 12, 2025), https://www.ncaa.com/news/basketball-men/bracketiq/2018-03-
13/heres-how-pick-march-madness-upsets-according-data [https://perma.cc/W4ZW-PRS8];
Data: NCAA Tournament Upsets — Upset Percentage by Seed & Year, BASKETBALL.ORG,
https://www.basketball.org/stats/ncaa-first-round-upsets/ [https://perma.cc/AD4B-M33Z].
Some don’t consider it a true upset unless teams are separated in their seeding by more than
four places; according to this definition, there would be no true upset if any of the four final
candidates won an election.

90 The interpretation of the Rawlsian “veil of ignorance” that I favor permits the
parties deciding the terms of the fair social contract to know the general social conditions
and history of their society. They just don’t know the details of the particular individual in
the society whom they represent.
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on a ballot to support.®! As political scientists repeatedly emphasize, political
parties organize electoral competition in a way that makes it more intelligible
and meaningful to ordinary voters.”? When the electoral system is well-
structured, political parties can enhance the empowerment of democratic self-
government.

Bracket Voting would harness the benefits of political parties without the
pathologies associated with the existing two-party system. Having only two
parties (with a realistic chance of winning given the structure of the existing
system) unduly limits voter choice. When the electorate is sharply polarized,
having only two competitive parties exacerbates social tensions.?3 Bracket
Voting, by enabling four or more parties to be genuinely competitive, would
make politics much more dynamic and much less rigid. Bracket Voting would
satisfy the often-expressed desire of many voters to have more meaningful
choice within the electoral system.

A Rawlsian perspective thus would have the constitution require the
government to pay for and administer the semifinals and finals of the Bracket
Voting system, as well as the party registration process. But the constitution
would let the parties decide how to choose their own nominees. Rawlsian
analysis would treat the parties as autonomous entities, entitled to be free from
the government’s interference with their own self-determination. Having four
parties compete within the bracket structure would better deter the parties from
becoming too extreme compared to the two-party system. An extreme party
would be in danger of losing either the semifinal or final to a party with broader
appeal, whereas in the two-party system either party only needs to be less
disfavored than its one opponent.

V. CONCLUSION

Bracket Voting deserves consideration as an alternative electoral method to
both the status quo and other potential reforms. Compared to the status quo, it
is more likely to produce outcomes that align with the collective preferences of
the voters. The idea of alignment to measure an electoral system’s worthiness,
as propounded by Nick Stephanopoulos, is valuable. Given our knowledge of
elections in general, we can expect that most elections are susceptible to a
coherent judgment about whether the results are, or are not, in alignment with
the electorate’s preferences. As we have discussed, most elections have a
Condorcet winner, and when one exists, electing that candidate is the way to

91 ANGUS CAMPBELL, PHILIP E. CONVERSE, WARREN E. MILLER & DONALD E.
STOKES, THE AMERICAN VOTER 22 (1960); Russell J. Dalton, Party Identification and Its
Implications, OXFORD RESEARCH ENCYCLOPEDIA: POL. (May 9, 2016), https://doi.org/
10.1093/acrefore/9780190228637.013.72.

92 See ROSENBLUM, supra note 26, at 183-85; ROSENBLUTH & SHAPIRO, supra note
26, at 5.

93 DRUTMAN, supra note 27, at 50.
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achieve maximum alignment between the election’s outcome and what a
majority of voters want.”* Bracket Voting, as we have also seen, necessarily will
elect a Condorcet winner whenever one exists.?>

But the alignment principle cannot be the standard by which all elections
are judged. Some elections do not have Condorcet winners and, more broadly,
sometimes the electorate’s set of preferences are such that there is no way to
evaluate whether one outcome is better aligned with those preferences than other
outcome.” But this truth does not negate the legitimacy of democratic elections
in these situations. Instead, when this happens, the legitimacy of an election’s
outcome is to be assessed not by any comparison to an ideal outcome—as
alignment theory does—but instead solely by the fairness of the process that
yields the outcome. According to this approach, Bracket Voting is a perfectly
fair process and thus worthy of consideration.

Bracket Voting may not be the only process capable of achieving this kind
of democratic legitimacy. For example, an alternative Condorcet-consistent
electoral method known as Bottom Two Runoff (BTR) would also be perfectly
fair. BTR uses ranked ballots and identifies the election’s winner by a sequential
elimination process that identifies the two candidates with the fewest first-
choice votes, and eliminates whichever of these two is less favored by a majority
of voters, then repeats this same elimination procedure until only one candidate
is left, who wins the election.®7

BTR in effect operates a different type of tournament among the candidates
than Bracket Voting. Either type of electoral tournament is equally fair. The
great advantage of Bracket Voting is the familiarity that voters already have
with bracket-structured sports tournaments. Few existing sports tournaments
employ the BTR structure, which has the two lowest-seeded competitors face
off against each other, with the winner of this match advancing to another match
against the next lowest-seeded competitor, with the winner of this second match
again advancing, and the process repeating until only one competitor remains.”®

Bracket-structured tournaments are much more familiar because they are
much more efficient: multiple matches can occur at the same time. This
efficiency makes no difference when comparing Instant Bracket Voting to BTR
as alternative ways to tabulate ranked-choice ballots. The computers can
produce the results for both tabulation methods immediately. Still, insofar as
Instant Bracket Voting will seem more familiar to voters than BTR, that would
be a reason to favor it.

But the real advantage of Bracket Voting compared to BTR is that its greater
efficiency opens up the possibility of holding two separate rounds of balloting
for the semifinals and the final, whereas BTR would require three separate

94 STEPHANOPOULOS, supra note 1, at 169.

95 See supra notes 19-22 and accompanying text.
96 STEPHANOPOULOS, supra note 1, at 169.

97 See Atkinson & Ganz, supra note 15, at 130.
98 Seeid.
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rounds to complete its tournament method in an election with four candidates
(the first round would be fourth-seed against third-seed, the second round would
have the first-round winner against the second-seed, and the third round would
have the second-round winner against the first seed). Two rounds of balloting
may not be too much to expect of voters, especially if the candidate selected for
the “final four” Bracket Voting tournament are chosen in a procedure that itself
does not require an additional round of voting—as would be the case if the four
candidates are the nominees of the four parties with the most registered voters,
and the parties choose their nominees at a party convention.

Thus, if we want an electoral system in which multiple political parties
compete against each other, in a fair procedure that elects whichever party’s
nominee is capable of prevailing against each other party’s nominee they are
required to face, thereby demonstrating they are most likely the candidate most
aligned with the preferences of the entire electorate, a Bracket Voting electoral
tournament among the nominees of the four most popular political parties is a
sound method to choose. The semifinals would pit the nominees of Party One
against Party Four in one match, and the nominees of Party Two and Party Three
in the other. Then, the winner of these two semifinals would face off to
determine which party’s nominee deserves to hold the office in question for the
upcoming term.



