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The relationship between individuals who share a common child merits 

significant legal and societal attention. An increasingly high 

percentage of children are being raised by parents who are not married 

to each other, and modern social science research demonstrates that 

the quality of the relationship between co-parents has serious 

implications for children’s well-being. When co-parentage is 

unaccompanied by marriage, however, the law historically has 

attached few, if any, rights and obligations to the relationship. This 

historical disregard for the relationship between non-marital co-

parents fails to promote children’s best interests. Children whose 

parents are not married to each other should not be excluded from the 

benefits that accrue when the law provides protection and support for 

the relationship shared by a child’s parents. Although custody law is 

evolving in response to the research demonstrating the importance of 

the co-parent relationship, laws outside of the custody context largely 

continue to treat the relationship as one that does not create any 

horizontal rights or obligations between the parties. Recognizing the 

significant ways in which modern custody law has reconceptualized the 

co-parent relationship, scholars have begun to call for greater legal 

recognition of the relationship across other areas of the law. These 

proposals focus primarily on the imposition of legal obligations 

between co-parents. Attaching obligations to the co-parenting 

relationship, however, is not alone sufficient to effectively advance the 

law’s long-standing, foundational interests in protecting the physical, 

mental, and emotional health of children or the ability of parents to 

further those interests. This Article argues that fair and effective reform 

to the legal framework governing co-parent relationships must extend 

beyond the imposition of obligations to include the provision of 

meaningful rights and protections that serve to support this important 

relationship. 
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I. INTRODUCTION 

The co-parent relationship is evolving.2 This is true both with regard to the 

legal treatment of individuals who share a child in common and society’s 

perceptions and expectations of the co-parent relationship. Traditionally, while 

the legal status of “parent” attached critical rights and obligations to the 

relationship between the parent and child, the mere fact of sharing a common 

child did not impose any legal rights or obligations on the horizontal relationship 

between the child’s parents.3 Instead, marriage, not shared parentage, has long 

been the legal status that imposes significant rights and obligations on 

relationships between adults.4 Co-parentage that is not accompanied by 

 

 2  See infra Parts II–III. 

 3  See infra Part II. 

 4  See infra Part II. 
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marriage5 is a status that has remained largely unrecognized by the law.6 More 

recently, however, this historical conception of legal parentage as a relationship 

status that involves vertical parent-child rights and obligations, but is devoid of 

any horizontal parent-parent rights and obligations, has undergone some notable 

changes.7  

The shift in the law’s approach to the co-parent relationship is most clearly 

demonstrated in the area of child custody.8 It is no longer the case that custody 

laws generally result in a family structure in which only one parent is primarily 

responsible for the daily care and decision-making involved in raising a child.9 

Current custody laws and procedures not only encourage, but also often 

mandate, that co-parents work together cooperatively to raise their children.10 

This is demonstrated, for example, in the procedural custody laws that require 

co-parents to attempt to reach a settlement agreement regarding the legal and 

physical custody of their children and the substantive custody laws that require 

or promote shared, collaborative, and continuous co-parenting.11  

Laws outside of the custody context, however, largely continue to treat the 

co-parent relationship as one that, standing alone, does not impose any 

horizontal rights, obligations, or expectations between the parties.12 This is 

problematic. Today, approximately 40% of children are born to parents who are 

not married to each other, and almost half of marriages end in divorce.13 The 

result is that it is extremely common for children to be raised by parents who do 

not share a legally recognized relationship status, such as marriage, that provides 

significant legal rights and obligations.14 Moreover, it is now widely recognized 

that the well-being and stability not only of each individual parent, but also of 

the relationship between co-parents, has serious implications for children’s 

overall health and welfare.15 Social science research indicates that when it 

 

 5  Or a formal non-marital status such as civil unions or domestic partnerships in 

jurisdictions that recognize such statuses. 

 6  See infra Part II. 

 7  See infra Part III. 

 8  See infra Parts II, III. 

 9  See infra Parts II, III. 

 10  See infra Part III. 

 11  See infra Part III.  

 12  See infra Part IV. 

 13  Merle H. Weiner, Family Law for the Future: An Introduction to Merle H. Weiner’s 

A Parent-Partner Status for American Family Law, 50 FAM. L.Q. 327, 327 (2016) 

[hereinafter Weiner, Family Law for the Future]. 

 14  Id. 

 15  Id. at 329, 334 (“[A]fter the birth or adoption of a child, the parents’ behavior 

toward each other no longer affects just them. Their interactions can deeply affect their 

child . . . . Parents with a supportive partnership . . . enhance their children’s lives in many 

ways. Their behavior facilitates their children’s contact with the other parent (through gate 

opening and/or joint custody), permits better parenting (by allowing parents to address issues 

of competency together and to step in when the other parent needs a break), and enhances 
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comes to children’s wellbeing following the dissolution of their parents’ 

romantic relationship, no factor carries more importance than the post-

termination relationship between the child’s parents.16 The critical implications 

of the co-parenting relationship for children’s well-being means that the law has 

a strong interest in such relationships—an understanding which modern custody 

laws now reflect.17 Children of parents who are not married to each other should 

not be excluded from the benefits that accrue to children when the law provides 

protection and support for the relationship between their parents.18 Moreover, 

with custody law now requiring co-parents to engage in a cooperative 

relationship and remain intertwined for the duration of their child’s minority, a 

fair and logical next step would be for other areas of the law to adjust to better 

reflect this modern vision of the co-parent relationship.19  

Recognizing the important ways in which modern custody law has 

reconceptualized the co-parent relationship, scholars have begun to call for 

greater recognition of the relationship across other areas of the law.20 These 

proposals, however, primarily focus on the imposition of additional legal 

 

the likelihood of better economic outcomes for the children (by promoting generosity and 

economic cooperation).”); Clare Huntington, Postmarital Family Law: A Legal Structure for 

Nonmarital Families, 67 STAN. L. REV. 167, 168 (2015) (“[D]ynamics between parents 

deeply affect children . . . .”); Merle H. Weiner, Thinking Outside the Custody Box: Moving 

Beyond Custody Law to Achieve Shared Parenting and Shared Custody, 2016 U. ILL. L. REV. 

1535, 1539–40 (2016) [hereinafter Weiner, Thinking Outside the Custody Box] 

(“Consequently, mutual coparental support and solidarity enhances children’s wellbeing 

overall . . . . In fact, supportive coparenting appears to be more important for children than 

their parents’ particular custody arrangement.”). 

 16  Constance R. Ahrons, Family Ties After Divorce: Long-Term Implications for 

Children, 46 FAM. PROCESS 53, 58 (2007); see also Weiner, Thinking Outside the Custody 

Box, supra note 15, at 1539–40 (describing the conclusion from social science research that 

“children do best when their parents cooperate with each other and are supportive of each 

other’s parenting”). 

 17  See infra Part III. 

 18  See Weiner, Family Law for the Future, supra note 13, at 336 (“The present system 

leaves many parents and children vulnerable and disadvantaged. In fact, from the nonmarital 

child’s perspective, it is arguably unfair, disrespectful, and discriminatory for the 

government to provide a supportive structure only for married parents’ relationships. It is as 

if the government cannot be bothered to craft a core set of legal obligations appropriate for 

all parents’ relationships, even though nonmarital children would benefit if such a structure 

guided their parents’ behavior toward each other to be more supportive and fair.”). 

 19  See Weiner, Thinking Outside the Custody Box, supra note 15, at 1576 (“Legal 

reformers have accomplished much of that law reform within the custody context, but legal 

reformers have not really focused sufficiently on what can be done outside of the custody 

area to achieve more supportive coparenting partnerships. Now it is time to think about 

options outside the custody box.”); see also Ayelet Blecher-Prigat, Conceiving Parents, 41 

HARV. J.L. & GENDER 119, 127–28 (2018) (describing the shifting conception of co-

parentage reflected by custody law and arguing that “[s]trong justifications support 

reorienting family law to focus on the horizontal relationship between joint parents”). 

 20  See infra Parts III–IV. 
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obligations, usually financial in nature, between co-parents.21 Imposing legal 

obligations on co-parents is, by itself, not enough to effectively advance the 

law’s long-standing, foundational interests in protecting the physical, mental, 

and emotional health of children or the ability of parents to further those 

interests.22 A broader approach to legal reform that includes not only 

obligations, but also benefits, will be more effective. 

This Article argues that the law should make meaningful benefits available 

to individuals who share a common child in order to better support and reflect 

the importance of the co-parent relationship. The Article does not attempt to 

identify every benefit that should attach to co-parent relationships; instead, it 

aims to facilitate greater thought and discussion regarding the optimal package 

of benefits to extend to this population. It suggests that the package of rights and 

benefits that accompany marriage should serve as the starting point for 

considering which benefits to extend to co-parent relationships. While not all, 

or even most, of the benefits that attach to marriage are appropriate for co-parent 

relationships, a great deal of thought and work has been put into identifying the 

types of rights and benefits that provide meaningful support to promote the well-

being, health, and stability of people in marital relationships and their children.23 

It would be a mistake to ignore that work in considering the benefits that would 

promote the overall well-being, health, and stability of non-marital co-parents 

and their children. Importantly, it is the parents and children who are already 

most disadvantaged who disproportionately endure the consequences of limiting 

important legal rights and protections to married parents.24 The Article identifies 

certain core benefits that the law should extend to co-parents as an initial step 

towards more effective legal recognition of the co-parent relationship. These 

benefits relate to health insurance, family and medical leave, and Social 

Security. Each of the proposed benefits ties directly to the core goals of 

furthering healthy, supportive relationships between co-parents and increasing 

the availability of resources to co-parents and their children. 

The Article proceeds as follows. Part II sets forth and examines the law’s 

historical treatment of the co-parent relationship. Part III turns to the evolving 

legal framework that has emerged for co-parent relationships in recent years. 

More specifically, it identifies modern custody law’s approach to the co-parent 

relationship and contrasts this approach with the treatment of co-parent 

relationships across other relevant areas of the law. Part IV discusses a number 

of proposals scholars have set forth in recent years regarding reform to the laws 

governing the co-parent relationship. Finally, Part V argues that in order to 

 

 21  See infra Part IV. 

 22  Jessica Feinberg, The Identity Factor, 96 U. COLO. L. REV. 955, 957 (2025). 

 23  For example, it may be argued that a spouse’s right to make medical decisions when 

there is no advance directive should not extend to co-parents because while it is safe to 

assume that most spouses will have significant and unique knowledge about the other 

spouse’s wishes, that same assumption may not be warranted for co-parents. 

 24  See infra notes 190–92 and accompanying text. 
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create a more fair, effective, and logical legal framework governing co-parent 

relationships, the law’s involvement with the relationship should both extend 

beyond the custody context and include the provision of meaningful benefits. 

The Article concludes by identifying several foundational initial benefits that, if 

extended to the co-parent relationship, would provide meaningful support to 

many parents and their children. 

II. THE HISTORICAL LEGAL TREATMENT OF THE CO-PARENT 

RELATIONSHIP 

Historically, shared parentage of a common child, standing alone, has not 

created legal rights and obligations between the child’s parents.25 While over a 

thousand legal rights and obligations will arise between the parents if they 

happen to marry each other,26 those rights and responsibilities stem from the 

legal status of marriage and not from the couple’s shared legal parentage. Stated 

another way, the establishment of parentage traditionally has not established a 

legally recognized horizontal relationship between the child’s parents.27 Instead, 

legal parentage establishes only a vertical relationship between each parent and 

the child.28 As a result, although important legal rights and obligations arise 

when an individual establishes parentage, generally these rights and 

responsibilities have governed only the relationship between the parent and the 

child and not the relationship between the parents.29  

It is important to note, however, that while the law traditionally has not 

imposed horizontal rights and obligations on individuals based solely on sharing 

a common child, parentage law long has been structured such that the nature of 

the rights and obligations that attach to one parent’s relationship with the child 

can, and often do, have important implications for the other parent. This is 

reflected in each of the two major categories of legal consequences that attach 

to the status of parent—the duty to support the child and the right to direct the 

care, custody, and control of the child. In terms of support obligations, while the 

duty that arises from legal parentage is the parent’s obligation to financially 

support the child, a legal parent who does not have primary physical custody of 

the child (the non-custodial parent) generally has to pay child support to the 

parent who enjoys primary physical custody (the custodial parent).30 Although 

 

 25  Weiner, Family Law for the Future, supra note 13, at 329 (“[P]arenthood by itself 

rarely establishes new legal obligations between the parents, whether the parents are married 

or unmarried.”). 

 26  Diane Lourdes Dick, Note, The Impact of Medicaid Estate Recovery on 

Nontraditional Families, 15 U. FLA. J.L. & PUB. POL’Y 525, 526–27 n.8 (2005). 

 27  Weiner, Family Law for the Future, supra note 13, at 329. 

 28  Id. 

 29  Id. 

 30  Stephanie Giggetts, Annotation, Application of Child-Support Guidelines to Cases 

of Joint-, Split-, or Similar Shared-Custody Arrangements, 57 A.L.R.5th 389 (1998) (“Thus, 
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this is not a financial obligation owed by one parent to the other parent (the 

money must be used to provide for the child and the custodial parent serves as 

the conduit through which the child receives the financial support owed by the 

non-custodial parent), the amount of child support as well as the non-custodial 

parent’s compliance with the child support order inevitably affects the custodial 

parent’s financial situation.31 In the most basic sense, child support payments 

often place the custodial parent in a better personal financial situation because 

the payments are utilized for child-related expenses that the custodial parent 

would otherwise need to cover from their own funds.32  

While child support law provides a clear example of how one parent’s legal 

rights and obligations may affect those of the other parent, the law governing 

child custody is the area that represents the most significant evolution with 

regard to the legal treatment of the co-parent relationship. Tracing the history of 

custody law provides key insight into how the law has developed over the years 

in terms of the rights, obligations, and expectations that attach, directly or 

indirectly, to the co-parent relationship. As will be demonstrated below, the 

expectations of co-parents and the message the law has conveyed over the years 

regarding the co-parent relationship have changed in a number of critical ways. 

In the eighteenth and early nineteenth centuries, fathers had an almost 

absolute right to custody.33 This was based on the concept, derived from English 

common law, that children were the property of their fathers.34 In the nineteenth 

century, this view started to change as men increasingly worked outside of the 

home and women took on more responsibility for the domestic sphere.35 Courts 

began to focus their custody determinations on promoting the well-being of 

 

the guidelines require the noncustodial parent to make the child-support payment to the 

custodial parent.”); Child Support, LEGAL INFO. INST., https://www.law.cornell.edu/

wex/child_support [https://perma.cc/PDM7-PR68] (“Child support refers to the sum that 

the noncustodial parent must pay to the custodian.”). 

 31  Ayelet Blecher-Prigat, The Costs of Raising Children: Toward a Theory of 

Financial Obligations Between Co-Parents, 13 THEORETICAL INQUIRIES L. 179, 198 (2012) 

(“In fact, to some degree, the legal category of child support also concerns the horizontal 

relationship between a child’s parents, as joint obligors.”); Melissa Heinig, What Child 

Support Can and Cannot Be Used For, DIVORCENET (July 30, 2021), 

https://www.divorcenet.com/resources/child-support-what-it-can-and-can-t-be-used-for.html 

[https://perma.cc/9H6E-N2U7] (“Although child support money belongs to the child, it’s the 

responsibility of the custodial parent to use the funds to provide for the child’s needs.”). 

 32  See Dennis M. Wasser & Bruce E. Cooperman, Million-Dollar Babies: The Family 

Code Anticipates That in Extraordinarily High-Income Cases Guideline Child Support May 

Exceed the Needs of the Children, L.A. LAW., Feb. 2025, at 36, 40 (“[C]hild support will 

necessarily improve the custodial parent’s standard of living to some degree . . . .”). 

 33  Angela Marie Caulley, Equal Isn’t Always Equitable: Reforming the Use of Joint 

Custody Presumptions in Judicial Child Custody Determinations, 27 B.U. PUB. INT. L.J. 403, 

409 (2018). 

 34  Id. 

 35  Id. at 409–10; J. Herbie DiFonzo, From the Rule of One to Shared Parenting: 

Custody Presumptions in Law and Policy, 52 FAM. CT. REV. 213, 214 (2014). 
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children, and a number of standards emerged to guide courts in their decision-

making.36  

The tender years doctrine, the first major standard to gain widespread 

acceptance, set forth presumptions that custody of infants and young children 

should be given to the child’s mother, unless she was unfit, and custody of older 

children should be given to the parent of the same sex.37 Maryland was the first 

state to adopt the tender years doctrine, which it did through judicial decision in 

1830.38 By the end of the nineteenth century, the tender years doctrine had 

emerged as the “new orthodoxy” in child custody disputes.39 The doctrine had 

a long lifespan, maintaining widespread acceptance until the 1970s.40 However, 

as the gender equality movement progressed, the problematic nature of a 

doctrine based upon gendered stereotypes and beliefs that mothers are more 

nurturing than fathers and more important than fathers to children’s early 

development became increasingly clear.41 Beginning in the 1970s, state courts 

began to strike down the tender years doctrine, holding that it “violated 

emerging constitutional law concerning gender equality.”42  

The concept that custody determinations should be made based upon an 

individualized assessment of what custody arrangement would further the best 

interests of the child emerged following the decline of the tender years 

doctrine.43 Legislatures identified a variety of factors to help guide courts in 

determining which custody arrangement would promote the best interests of the 

child.44 These factors related to, inter alia, the disposition and ability of each 

parent to care for the child and meet the child’s needs; the bonds between each 

parent and the child; the child’s adjustment to their home, school, and 

community; each parent’s health, moral fitness, and home environment; and the 

wishes of the parents and child.45  

Presumptions in favor of one parent over the other, however, continued to 

play a core role in courts’ determinations of which custody arrangement would 

 

 36  See DOUGLAS E. ABRAMS, NAOMI R. CAHN, CATHERINE J. ROSS & LINDA C. 

MCCLAIN, CONTEMPORARY FAMILY LAW 793 (5th ed. 2019) (describing the various 

standards). 

 37  Id. 

 38  Raymon Zapata, Child Custody in Texas and the Best Interest Standard: In the Best 

Interest of Whom?, 6 SCHOLAR: ST. MARY’S L. REV. ON MINORITY ISSUES 197, 200 (2003). 

 39  ABRAMS, CAHN, ROSS & MCCLAIN, supra note 36, at 793. 

 40  Id. 

 41  Id. at 794; Laura Sack, Women and Children First: A Feminist Analysis of the 

Primary Caretaker Standard in Child Custody Cases, 4 YALE J.L. & FEMINISM 291, 295–96 

(1992) (“While the presumption generally benefits women who want custody of their young 

children, it also legitimates and reinforces gender-bound roles in American family life.”). 

 42  ABRAMS, CAHN, ROSS & MCCLAIN, supra note 36, at 793. 

 43  Amy D. Ronner, Women Who Dance on the Professional Track: Custody and the 

Red Shoes, 23 HARV. WOMEN’S L.J. 173, 185 (2000). 

 44  Sack, supra note 41, at 296–97. 

 45  See, e.g., UNIF. MARRIAGE & DIVORCE ACT § 402 (UNIF. L. COMM’N 1973); KY. 

REV. STAT. ANN. § 403.270 (West, Westlaw through 2025 Reg. Legis. Sess.). 
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promote the child’s best interests.46 Specifically, in determining what custody 

arrangement would further the best interests of the child, courts relied heavily 

on considerations relating to which party served in the role of the child’s primary 

caretaker prior to dissolution.47 Some states enacted a presumption that the 

primary caretaker should receive custody, while other states relied on primary 

caretaking considerations as a key factor in the best interests analysis.48 The 

notion that the child’s interests would be best served by granting sole custody 

to the primary caretaker was based, in large part, on the work of child 

psychoanalysts Anna Freud, Joseph Goldstein, and Albert Solnit.49 In their 

highly influential work, they expressed the view that “every child needs a single 

primary attachment figure and suffers detriment when the relationship with this 

figure is disrupted or the figure’s authority is undermined.”50  

Notably, each of the historical custody approaches—the father’s property-

based right to custody, the tender years doctrine, and the primary caretaker 

presumption—focused on identifying the one parent who should receive 

custodial rights and “signaled the law’s conviction that, after a marital breakup, 

children could properly be raised only by a sole custodial parent.”51 Historically, 

there was a prevalent belief that joint custody arrangements were contrary to 

children’s best interests.52 This was based on fears that joint custody 

arrangements would create instability for children, result in increased conflict 

between parents, and weaken the critical bond between the child and preferred 

 

 46  Maritza Karmely, Presumption Law in Action: Why States Should Not Be Seduced 

into Adopting a Joint Custody Presumption, 30 NOTRE DAME J.L. ETHICS & PUB. POL’Y 321, 

324–25 (2016) (explaining the primary caretaker presumption and related state variations). 

 47  Id. at 325; Lee E. Teitelbaum, Rays of Light: Other Disciplines and Family Law, 1 

J.L. & FAM. STUD. 1, 2 (1999) (discussing the “widespread use of a presumption favoring 

custody in the parent who was the primary care giver before divorce”). 

 48  Karmely, supra note 46, at 324–25. 

 49  Barbara Bennett Woodhouse, Child Custody in the Age of Children’s Rights: The 

Search for a Just and Workable Standard, 33 FAM. L.Q. 815, 822 (1999) (discussing the 

psychoanalysts’ theories and their impact on the primary caretaker presumption). 

 50  Id. 

 51  Marsha Kline Pruett & J. Herbie DiFonzo, Closing the Gap: Research, Policy, 

Practice, and Shared Parenting, 52 FAM. CT. REV. 152, 156 (2014); see also Karmely, supra 

note 46, at 325. 

 52  Karmely, supra note 46, at 325 (noting courts’ general resistance to joint custody 

prior to the 1970s). 
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caretaker.53 As a result, courts long disfavored joint custody arrangements.54 

The judicial resistance to joint custody arrangements often even extended to 

cases where the parents agreed that joint custody was in the child’s best 

interests.55  

In the latter part of the twentieth century, however, as society’s view of 

gender roles shifted, there became increasing support for moving away from the 

“winner-loser” model of custody determinations and toward a joint custody 

model that promoted both parents playing an active role in the child’s life post-

dissolution.56 The emergence of social science research indicating that fathers 

remained more involved in their children’s lives in joint custody arrangements 

and that children benefitted from the continued involvement of their father in 

their lives lent further support to the concept of joint custody.57 In 1979, 

California adopted a presumption that joint custody furthered the best interests 

of the child in situations where both parents agreed to the joint custody 

arrangement, and “[w]ithin three years, every state had considered joint custody 

 

 53  See, e.g., DeForest v. DeForest, 228 N.W.2d 919, 925 (N.D. 1975) (reversing an 

award of joint custody on the basis of insufficient evidence to prove such an arrangement 

would provide stability for the child); Mixson v. Mixson, 171 S.E.2d 581, 586 (S.C. 1969) 

(“The best interest and welfare of the children demand that divided custody should be 

avoided if possible, and it will not be approved except under exceptional circumstances or 

for strong and convincing reasons.”); In re Marriage of Levsen, 510 N.W.2d 892, 894 (Iowa 

Ct. App. 1993) (explaining the presumption against joint custody agreements as arising from 

their potential to place the child in an unstable situation); see also Susan Frelich Appleton, 

Parents by the Numbers, 37 HOFSTRA L. REV. 11, 43–44 (2008) (discussing how Goldstein, 

Freud, and Solnit’s research contributed to courts’ disfavoring of joint custody agreements); 

June Carbone & Naomi Cahn, Parents, Babies, and More Parents, 92 CHI.-KENT L. REV. 9, 

11 (2017) (discussing the contemporary shift away from the nineteenth and twentieth 

centuries’ presumption for single-parent custody towards joint-custody agreements); J. 

Herbie DiFonzo, Dilemmas of Shared Parenting in the 21st Century: How Law and Culture 

Shape Child Custody, 43 HOFSTRA L. REV. 1003, 1008–09 (2015) (discussing the prevailing 

belief among courts in the stability provided by a single parent household). 

 54   Caulley, supra note 33, at 418–19 (detailing how courts’ application of the best 

interest doctrine “focused on winning and losing” and often resulted in judges using 

inappropriate methods in order to choose one custodial parent); Karmely, supra note 46, at 

325 (“Prior to the 1970s, many states had a presumption against joint custody and would not 

authorize joint custody.”). 

 55  DiFonzo, supra note 53, at 1008 (“Indeed, until the 1970s, judges routinely refused 

to permit divorcing parents from sharing custody even when they desired to do so.”); LINDA 

D. ELROD, CHILD CUSTODY PRACTICE AND PROCEDURE § 5:1, Westlaw (database updated 

June 2024) (explaining that until the 1970s, courts often rejected joint custody even if both 

parents advocated for it); Karmely, supra note 46, at 325 (“[H]istorically it was difficult to 

obtain such a custody order even if the parents agreed to joint custody.”). 

 56  Caulley, supra note 33, at 422–23. 

 57   Weiner, Thinking Outside the Custody Box, supra note 15, at 1543–44 (discussing 

the role of social science research in custody law reform). 
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legislation . . . .”58 By 1984, laws recognizing joint custody had been enacted in 

thirty-two states.59 These statutes ranged from merely providing courts with the 

discretion to order joint custody to setting forth a presumption in favor of joint 

custody.60  

Today, it is not only the case that every state permits judges to issue joint 

custody awards, but the laws of the vast majority of states explicitly encourage 

and promote shared custody. The law’s preference for shared custody awards is 

reflected both in the procedural requirements imposed on parents involved in 

divorce proceedings or non-marital custody disputes and the substantive laws 

governing such disputes. In addition, current procedural and substantive 

standards governing divorce and non-marital custody disputes commonly 

mandate or encourage that co-parents work together in myriad ways relating to 

the raising of their children. As family law scholars have noted, “[t]he most 

significant trend in contemporary child custody law is toward greater active 

involvement by both parents in postseparation childrearing.”61  

III. MODERN LAW’S APPROACH TO THE CO-PARENT RELATIONSHIP 

The substantial changes to custody laws and procedures that have occurred 

in recent years reflect a new and evolving legal conception of the co-parent 

relationship.62 Other areas of the law, however, have not kept pace with the 

evolving view of the co-parenting relationship reflected in the laws governing 

custody. Instead, laws outside of the custody context largely continue to deny 

recognition of rights and obligations, whether direct or indirect, arising from the 

co-parent relationship. This Part will first detail modern custody law’s approach 

to the co-parenting relationship and then will contrast this approach with the 

approach to co-parenting relationships adhered to in other relevant areas of the 

law. 

A. Custody Law’s Approach to the Co-Parent Relationship 

Current child custody laws reflect an evolving conception of the relationship 

between individuals who share a common child.63 Modern custody laws impose 

obligations and expectations between co-parents regardless of whether the 

parents continue to share (or ever shared) a legally recognized relationship status 

 

 58  Deborah Dinner, The Divorce Bargain: The Fathers’ Rights Movement and Family 

Inequalities, 102 VA. L. REV. 79, 133–35 (2016) (citing June Carbone, The Missing Piece of 

the Custody Puzzle: Creating a New Model of Parental Partnership, 39 SANTA CLARA L. 

REV. 1091, 1114 (1999)). 

 59  Id. at 121. 

 60  Id. at 121–22. 

 61  DiFonzo, supra note 53, at 1011 (alteration in original) (quoting Pruett & DiFonzo, 

supra note 51). 

 62  Blecher-Prigat, supra note 19, at 127. 

 63  Blecher-Prigat, supra note 31, at 189. 
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such as marriage. Today, “live-apart parents are expected to cooperate in co-

parenting their children.”64 This developing understanding of the co-parent 

relationship is demonstrated by both the procedural and substantive legal 

standards governing divorce proceedings and non-marital custody disputes. 

Modern state law approaches to divorces involving minor children and non-

marital custody disputes generally encourage parents to settle their disputes 

cooperatively and reach a mutually satisfactory agreement regarding the custody 

of their children.65 Mediation, “a process in which an impartial third party helps 

disputants work to resolve conflicts in a structured, non-adversarial setting,” is 

the form of alternative dispute resolution most commonly utilized in child 

custody cases.66 In many states, judges have the discretion to order parents 

involved in divorce proceedings or custody disputes to attend mediation.67 In 

addition, a growing number of states now mandate that parents involved in a 

divorce or custody dispute first participate in mediation and attempt in good 

faith to reach an agreement before the court will hear the case.68 Other states 

have established voluntary programs that provide mediation services if the 

parents opt in.69  

Proponents of the use of mediation in the child custody context have 

identified a number of benefits that mediation provides to parents and children 

involved in custody proceedings. Advocates argue that the mediation process 

furthers the wellbeing of children and parents by fostering cooperation between 

the parents and allowing families to avoid the bitterness, stress, and expense that 

often accompany litigation.70 Whether through mediation or other methods, 

settlement is reached in over 90% of child custody cases.71 Although courts 

technically must review custody agreements reached by the parties to ensure 

that the agreement furthers the best interests of the child, courts generally are 

extremely deferential to such agreements.72  

Despite the high proportion of divorce and non-marital custody disputes in 

which the parties are able to reach an agreement regarding custody, the 

substantive default rules governing custody disputes play an immensely 

important role. Not all cases in which custody is at issue settle, and even when 

 

 64  Id. 

 65  ANN M. HARALAMBIE, HANDLING CHILD CUSTODY, ABUSE AND ADOPTION CASES 

§ 6:1, Westlaw (database updated Dec. 2024) (“The mediation of domestic disputes 

involving custody and visitation has mushroomed in the past 25 years.”). 

 66  Id. 

 67  PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION § 2.07, Reporter’s Notes, cmt. b. 

 (AM. L. INST. 2002). 

 68  Id. 

 69  Id. 

 70  HARALAMBIE, supra note 65, at § 6:2.  

 71  JOEL R. BRANDES, 7 LAW AND THE FAMILY NEW YORK § 65:41, Westlaw (database 

updated July 2025); John A. Zervopoulos, Psychological Testing and Texas Family Code, 

2017 TXCLE ADVANCED FAM. L. 33, STATE BAR TEX. 

 72  ABRAMS, CAHN, ROSS & MCCLAIN, supra note 36, at 1119.  
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the parties are able to reach an agreement, mediation and other forms of 

settlement negotiations occur against the backdrop of, and are greatly influenced 

by, the substantive laws that govern child custody determinations. Today, every 

state employs some version of the best interests of the child standard to govern 

custody disputes between two fit legal parents.73 States’ best interests standards 

generally instruct courts to weigh a variety of factors in determining what 

custody arrangement to order. Common factors include: (1) the bonds that exist 

between the child and their parents, (2) each parent’s ability to care for the child 

and continuity of caretaking, (3) the health of each parent and the child, (4) the 

home environment of each parent and the child’s adjustment to their home, 

school, and community, (5) the wishes of a child who is of sufficient maturity, 

(6) parental conduct that affects the child, (7) any history of a parent engaging 

in domestic violence, child abuse, or substance abuse, and (8) any other factor 

the court deems relevant (the “catchall factor”).74 Importantly, modern best 

interests standards also now commonly include what is often referred to as the 

“friendly parent factor,” which considers each parent’s willingness to engage in 

cooperative co-parenting and to foster a healthy relationship between the other 

parent and the child.75  

Along with providing the best interests factors, statutes also often specify 

the jurisdiction’s approach to joint custody arrangements. While the majority of 

states’ statutes do not explicitly set forth a presumption in favor of any form of 

custody,76 a substantial and growing minority of jurisdictions’ statutes now 

 

 73  Ira Mark Ellman, Foreword to PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION, 

supra note 67, at xviii; Jessica Feinberg, Consideration of Genetic Connections in Child 

Custody Disputes Between Same-Sex Parents: Fair or Foul?, 81 MO. L. REV. 331, 355 

(2016); Alexa R. Schwartz, Note, Too Many Chips on the Table: A Call for the Bifurcation 

of Money and Custody in Divorce, 49 HOFSTRA L. REV. 865, 873 (2021). 

 74  See, e.g., ALASKA STAT. ANN. § 25.24.150(c) (West, Westlaw through 2022 

Second Reg. Sess. of 32nd Leg.); COLO. REV. STAT. ANN. § 14-10-124 (West, Westlaw 

through 73rd Gen. Assemb.); CONN. GEN. STAT. § 46b-56(c) (West, Westlaw through 2023 

Reg. Sess.); FLA. STAT. ANN. § 61.13(3) (West, Westlaw through 2021 First Reg. Sess. Of 

27th Leg.); LA. CIV. CODE ANN. art. 134(A) (Westlaw through 2021 Reg. Sess.); ME. REV. 

STAT. ANN. tit. 19-A, § 1653(3) (Westlaw through 2023 First Reg. Sess. of 131st Leg.); 

MICH. COMP. LAWS ANN. § 722.23 (West, Westlaw through 2022 Reg. Sess of 101st Leg.); 

N.D. CENT. CODE ANN. § 14-09-06.2(1) (West, Westlaw through 2023 Reg. Sess.); VA 

CODE ANN. § 20-124.3 (West, Westlaw through 2022 Reg. Sess.); see also UNIF. MARRIAGE 

& DIVORCE ACT § 402 (UNIF. L. COMM’N 1973); REBECCA E. HATCH, GENDER BIAS AS 

FACTOR IN CHILD CUSTODY CASES, 131 AM. JUR. PROOF OF FACTS 3D 457 § 8, Westlaw 

(database updated July 2025); CHILDREN’S BUREAU, ADMIN. FOR CHILD. & FAMS., 

DETERMINING THE BEST INTERESTS OF THE CHILD (2020), 

https://www.childwelfare.gov/pubpdfs/best_interest.pdf [https://perma.cc/X8TC-HKJL]. 

 75  Milfred Dale, “Still the One”: Defending the Individualized Best Interests of the 

Child Standard Against Equal Parenting Time Presumptions, 34 J. AM. ACAD. MATRIM. L. 

307, 344 (2022); Pruett & DiFonzo, supra note 51, at 157. 

 76  Cynthia R. Mabry, Indissoluble Nonresidential Parenthood: Making It More than 

Semantics When Parents Share Parenting Responsibilities, 26 BYU J. PUB. L. 229, 230 

 



786 OHIO STATE LAW JOURNAL [Vol. 86:4 

expressly set forth a presumption in favor of joint custody.77 In addition, an 

increasing number of state statutes, regardless of whether they set forth some 

form of a presumption in favor of joint custody, contain common language that 

promotes and encourages the issuance of joint custody awards. More 

specifically, many states’ custody statutes contain language indicating that it is 

the state’s policy to promote “frequent and continuing” contact between the 

child and each parent and/or to “encourage parents to share the rights and 

responsibilities of child rearing.”78  

Modern law’s role in promoting cooperative co-parenting may continue 

even after the divorce or non-marital custody proceedings. In a number of 

jurisdictions, courts may require parents who were parties to divorce or non-

 

(2012). Some states go further than simply omitting a presumption and specify that there is 

no presumption in favor of any form of custody. See, e.g., GA. CODE ANN. § 19-9-3(a)(1) 

(West, Westlaw through 2022 Reg. Sess.); MASS. GEN. LAWS ANN. ch. 208, § 31 (West, 

Westlaw through 2022 2nd Ann. Sess.). 

 77  See, e.g., ARK. CODE ANN. § 9-13-101 (West, Westlaw through 93rd Ark. Gen. 

Assemb.); CAL. FAM. CODE § 3080 (West, Westlaw through 2022 Reg. Sess.); CONN. GEN. 

STAT. ANN. § 46b-56a(b) (West, Westlaw through 2023 Reg. Sess.); D.C. CODE ANN. § 16-

914(2) (West, Westlaw through May 3, 2022); FLA. STAT. ANN. § 61.13(c)(2) (West, 

Westlaw through 2021 First Reg. Sess. of 27th Leg.); IDAHO CODE ANN. § 32-717B (West, 

Westlaw through Second Reg. Sess. of 66th Idaho Leg.); LA. CIV. CODE ANN. art. 132 

(Westlaw through 2021 Reg. Sess.); MINN. STAT. ANN. § 518.17(b)(9) (West, Westlaw 

through 2022 Reg. Sess.); MISS. CODE ANN. § 93-5-24(4) (West, Westlaw through 2022 Reg. 

Sess.); NEV. REV. STAT. ANN. § 125C.002-.0025 (West, Westlaw through 33rd Spec. Session 

(2021)); N.M. STAT. ANN. § 40-4-9.1(A) (West, Westlaw through 2023 1st Reg. Sess. of 

56th Leg.); UTAH CODE ANN. § 30-3-10(3) (West, Westlaw through 2022 3d Spec. Sess.); 

W. VA. CODE ANN. §§ 48-1-241a, 48-9-206(a) (West, Westlaw through 2022 Reg. Sess.); 

WIS. STAT. ANN. § 767.41(2), (4) (West, Westlaw through 2021 Act 267); see also IOWA 

CODE ANN. § 598.41(2)(b) (West, Westlaw through 2022 Reg. Sess.) (“If the court does not 

grant joint custody under this subsection, the court shall cite clear and convincing evidence, 

pursuant to the factors in subsection 3, that joint custody is unreasonable and not in the best 

interest of the child.”). 

 78  E.g., ALA. CODE § 30-3-150 (Westlaw through 2022 Reg. Sess.); CAL. FAM. CODE 

§ 3020 (West, Westlaw through Ch. 1 of 2022 Reg. Sess.); FLA. STAT. ANN. § 61.13(c)(1) 

(West, Westlaw through 2021 First Reg. Sess. of 27th Leg.); GA. CODE ANN. § 19-9-1 (West, 

Westlaw through 2022 Reg. Sess. of Ga. Gen. Assemb.); ME. REV. STAT. ANN. tit. 19-A, 

§ 1653(1)(C) (Westlaw through 2023 Sess. of 131st Leg.); MO. ANN. STAT. § 452.375(4) 

(West, Westlaw through 2021 Sess. of 101st Gen. Assemb.); N.H. REV. STAT. ANN. § 461-

A:2(I)(a) (Westlaw through Ch. 35 of 2022 Reg. Sess.); N.J. STAT. ANN. § 9:2-4 (West, 

Westlaw through L.2021, c. 499 and J.R. No. 9); OKLA. STAT. ANN. tit. 43, § 110.1 (West, 

Westlaw through 58th Leg. (2021)); OR. REV. STAT. ANN. § 107.149 (West, Westlaw 

through  2022 Reg. Sess. of 81st Legis. Assemb.); TEX. FAM. CODE ANN. § 153.001(a)(1) 

(West, Westlaw through 2021 Reg. Sess. of 87th Leg.); VA. CODE ANN. § 20-124.2(B) 

(West, Westlaw through 2022 Reg. Sess.); W. VA. CODE ANN. § 48-9-101(b) (West, 

Westlaw through 2022 Reg. Sess.); see also IOWA CODE ANN. § 598.41(1)(a) (West, 

Westlaw through 2022 Reg. Sess.); MONT. CODE ANN. § 40-4-212(I) (West, Westlaw 

through 2021 Sess. of Mont. Leg.); OHIO REV. CODE ANN. § 3109.04 (West, Westlaw 

through 134th Gen. Assemb.). 
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marital custody disputes to attend parenting classes or participate in other forms 

of counseling.79 Laws that provide courts with the discretion to require parents 

to undertake these types of endeavors seek to assist parents in becoming 

effective, cooperative co-parents who are able to work together in a healthy, 

low-conflict manner for the benefit of their children.80 Overall, these substantial 

changes in recent years to the procedures and substance of laws governing 

divorces involving minor children and non-marital custody disputes reflect an 

increasing understanding of the importance to children and families of fostering 

and promoting healthy, cooperative co-parenting relationships. 

B. The Law’s Approach to the Co-Parent Relationship in Other 

Contexts 

With limited exceptions that arise primarily in the context of domestic 

violence protections,81 laws outside of the custody context largely continue to 

treat the co-parent relationship as a relationship that, by itself, does not impose 

any horizontal rights, obligations, or expectations between the parties.82 Instead, 

the significant rights and obligations that accompany parentage generally attach 

only to the relationship between each parent and the child.83 As a result, when 

two individuals are able to establish themselves as a child’s legal parents the 

child gains two legally recognized relationships, but each parent acquires only 

one.84  

Individuals who share a common child lack the myriad rights and 

obligations that attach to legally recognized horizontal relationship statuses, 

such as marriage, civil unions, or domestic partnerships. For example, as 

discussed above, while each parent has a legal obligation to financially support 

the child, generally there is no current basis provided by the law for imposing 

independent financial obligations from one co-parent to the other co-parent 

based solely on their status as co-parents.85 As will be discussed below, the lack 

 

 79  See PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION § 2.07, supra note 67, at 

Reporter’s Notes, cmt. a. 

 80  See id. 

 81  A notable exception to the general lack of recognition of rights or obligations 

arising between co-parents is that many states include individuals who share a common child 

as a class that is entitled to protection under domestic violence laws. Domestic 

Violence/Domestic Abuse Definitions and Relationships, NAT’L CONFERENCE OF STATE 

LEGISLATURES (June 13, 2019), https://www.ncsl.org/human-services/domestic-violence-

domestic-abuse-definitions-and-relationships [https://perma.cc/7NU3-AXNK]. 

 82  Blecher-Prigat, supra note 31, at 183 (“However in shifting the emphasis from the 

partnership relationship to parenthood, the latter has been perceived and treated mainly as a 

vertical relationship between a parent and a child. The way in which parenthood (or rather 

joint parenthood) operates within horizontal relationships between adults has failed to gain 

sufficient legal notice.”). 

 83  Id. 

 84  See id. 

 85  See supra notes 30–32 and accompanying text. 
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of any inter-parent financial obligations between co-parents has been the subject 

of scholarly criticism of the current legal framework governing co-parent 

relationships.86  

Importantly, the lack of legal rights and obligations between co-parents 

extends well beyond financial support. The co-parent relationship generally 

does not provide a basis for important family/partnership-based rights and 

obligations relating to inheritance, taxation, hospital visitation, family and 

medical leave, bereavement leave, immigration, health insurance, Social 

Security, Medicare, causes of action in tort, etc.87 These important legal rights 

and obligations that affect people’s everyday lives often are taken as a given 

when it comes to other types of familial relationships, but they are notably 

absent from the co-parent relationship. 

Even in the divorce context, the law’s approach to the major rights and 

obligations that accompany dissolution beyond child support and custody have 

not kept pace with custody law’s conception of the co-parenting relationship. 

As Professor Theresa Glennon has explained, “The coparenting approach to 

post-dissolution parenting falls into sharp conflict with the economic clean 

break model, under which divorced persons and cohabitants who part ways are 

entirely separate individuals, unencumbered by ongoing legal or financial 

relationships, free to build new lives and make a fresh start.”88 This discrepancy 

is demonstrated by the law’s current approach to the two other major 

determinations that the court must make regarding each party’s rights and 

obligations at the time of the divorce—spousal support and property 

distribution. 

Today, the preferred approach is to utilize property distribution to resolve 

the parties’ respective economic rights and obligations at divorce.89 Spousal 

support awards have become increasingly rare and current estimates are that 

courts grant such awards in fewer than 20% of cases.90 Spousal support awards, 

which generally require post-dissolution payments from one of the former 

spouses to the other, are strongly disfavored under the traditional “clean break” 

view that the parties should become financially independent of each other 

following the dissolution of their marriage.91 While in some cases the fact that 

the parties share a child may affect property or alimony determinations at 

divorce by making it more likely that the court will award the custodial parent 

possession of the marital home or alimony, the weight given to this 

 

 86  See discussion infra Part IV. 

 87  See Theresa Glennon, Still Partners? Examining the Consequences of Post-

Dissolution Parenting, 41 FAM. L.Q. 105, 112 (2007). 

 88  Id. at 105. 

 89  Id. at 109. 

 90  Laura W. Morgan, A Nationwide Review of Alimony Legislation, 2007–2016, 51 

FAM. L.Q. 39, 40 n.4 (2017). 

 91  Blecher-Prigat, supra note 31, at 182; Glennon, supra note 87, at 106. 
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consideration is left completely within the discretion of the court.92 In sum, 

while a new understanding of the co-parent relationship has begun to develop 

within custody law, other areas of the law attach very few rights, obligations, or 

expectations to this important relationship. 

IV. EXISTING SCHOLARLY PROPOSALS FOR REFORMING THE LEGAL 

TREATMENT OF CO-PARENT RELATIONSHIPS 

The law’s failure to attach legal significance to the co-parent relationship 

beyond the custody context is problematic. Today, approximately 40% of 

children are born to unmarried parents and 40–50% of marriages end in 

divorce.93 As a result, it is extremely common for children to be raised by 

parents who do not share a legally recognized relationship status (such as 

marriage) that provides significant horizontal legal rights and obligations 

between the parents.94 At the same time, it is now widely recognized that the 

well-being and stability not only of each parent individually, but also of the 

relationship between co-parents, has serious implications for children’s overall 

health and welfare.95 Social science research indicates that “[n]o single factor 

contribute[s] more to children’s . . . well-being after divorce than the continuing 

relationship between their parents.”96 As custody law has begun to reflect, the 

critical implications of the co-parenting relationship for children’s well-being 

means that the law has a strong interest in such relationships. Non-marital 

children should not be excluded from the benefits that accrue to children when 

the law provides protection and support for the relationship between their 

parents.97 Moreover, with custody law often now mandating or encouraging that 

co-parents maintain a cooperative relationship and remain intertwined for the 

 

 92  See Margaret Ryznar, An Empirical Study of Property Divisions at Divorce, 37 

PACE L. REV. 589, 598 (2017); Weiner, Family Law for the Future, supra note 13, at 344. 

 93  Weiner, Family Law for the Future, supra note 13, at 327; Anna Miller, Can This 

Marriage Be Saved?, 44 AM. PSYCH. ASS’N: MONITOR ON PSYCH., April 2013, at 42. 

 94  Weiner, Family Law for the Future, supra note 13, at 328. 

 95  See supra note 15 and accompanying text. 

 96  Ahrons, supra note 16, at 58; see Weiner, Thinking Outside the Custody Box, supra 

note 15, at 1539–40 (describing the conclusion from social science research that “children 

do best when their parents cooperate with each other and are supportive of each other’s 

parenting.”). 

 97  Weiner, Family Law for the Future, supra note 13, at 336 (“The present system 

leaves many parents and children vulnerable and disadvantaged. In fact, from the nonmarital 

child’s perspective, it is arguably unfair, disrespectful, and discriminatory for the 

government to provide a supportive structure only for married parents’ relationships. It is as 

if the government cannot be bothered to craft a core set of legal obligations appropriate for 

all parents’ relationships, even though nonmarital children would benefit if such a structure 

guided their parents’ behavior toward each other to be more supportive and fair.”). 
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duration of their child’s minority, it is only fair and logical that other areas of 

the law adjust to reflect this modern vision of the co-parent relationship.98  

Recognizing the problematic nature of the current lack of legal significance 

attaching to the co-parent relationship outside of the custody context, an 

increasing number of scholars have set forth proposals for reform in recent 

years.99 While the details of the scholarly proposals set forth thus far differ in a 

number of ways, each proposal advocates in favor of imposing new legal 

obligations on the relationship between co-parents.100 This Part will identify and 

discuss the core aspects of a number of the proposals that have been set forth to 

date for reforming the law governing co-parents. 

A. Merle Weiner: The Parent-Partner Status 

Professor Merle Weiner has set forth the most comprehensive proposal for 

the legal treatment of co-parents, advocating for the recognition of a new 

“parent-partner” status and dedicating a book and several articles to the topic.101 

Weiner argues that, in order to guide co-parent behavior in a desirable direction, 

the law should impose a number of core obligations on the co-parent 

relationship.102 According to Weiner, the “legal obligations chosen to comprise 

the status should convey the idea that a good parent-partner exhibits flexibility, 

fondness, acceptance, togetherness, and empathy toward the other parent” 

because these are qualities that lead to effective co-parenting according to 

psychologists.103 Weiner proposes five core obligations that would attach to the 

parent-partner status.104 These five obligations are not necessarily meant to be 

an exclusive list, but rather a starting point for further discussion regarding what 

obligations the status should impose.105  

 

 98  See Weiner, Thinking Outside the Custody Box, supra note 15, at 1576 (“Legal 

reformers have accomplished much of that law reform within the custody context, but legal 

reformers have not really focused sufficiently on what can be done outside of the custody 

area to achieve more supportive coparenting partnerships. Now it is time to think about 

options outside the custody box.”); see also Blecher-Prigat, supra note 19, at 127–28. 

 99  Blecher-Prigat, supra note 19, at 126 (“Recent family law scholarship has been 

paying growing attention to the horizontal relationship between joint parents and the 

obligations joint parents owe one another.”). 

 100  Id. (“Various other scholars . . . have called on the law to redefine its interest in 

adult family relationships so that the relationship created by joint parenthood be recognized 

as one that yields varied obligations—whether they be cooperation in parenting or financial 

obligations—between joint parents.”). 

 101  See generally MERLE WEINER, A PARENT-PARTNER STATUS FOR AMERICAN 

FAMILY LAW (Cambridge Univ. Press 2015) [hereinafter WEINER, A PARENT-PARTNER 

STATUS]; Weiner, Family Law for the Future, supra note 13; Weiner, Thinking Outside the 

Custody Box, supra note 15. 

 102  See Weiner, Family Law for the Future, supra note 13, at 328. 

 103  Id. at 333. 

 104  Id. at 340. 

 105  See id. 
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The first obligation is to provide reasonable aid to a parent-partner who is 

physically imperiled.106 This is an obligation that already exists for spouses, and 

Weiner argues that it would convey the message that co-parents should be 

helpful and empathetic towards each other.107 The second obligation is to not 

physically abuse one’s parent-partner.108 Weiner acknowledges that this 

obligation already exists for individuals who share a common child but 

identifies several gaps in the law governing civil protection orders that should 

be filled in, such as the lack of coverage in some states for expectant parents and 

the omission of psychological abuse in some jurisdictions.109 This obligation 

would convey the expectation that co-parents be fond of each other and not 

engage in abuse.110 The third proposed obligation is relationship work, which 

would require counseling or educational programs both at the time the parties 

become co-parents and at the end of the parties’ romantic relationship.111 The 

goal of counseling at the time the parties become parents would be to promote 

co-parenting, aid with conflict management, and enhance support, affection, and 

overall relationship quality.112 The goal of counseling at the end of the 

relationship would be to save the parties’ romantic partnership, but if that failed 

there would then be “friendship counseling” to aid the parties in forming a 

healthy friendship.113 Weiner argues that this obligation would convey the 

message that co-parents are expected to work together to maintain a healthy and 

cooperative relationship.114  

The final two obligations are more financial in nature. The fourth obligation, 

fair dealing, would subject contracts entered into between parent-partners to 

heightened judicial scrutiny to ensure voluntariness, informed consent, and 

conscionability.115 The level of heightened judicial scrutiny would be similar to 

that imposed on other family law contracts, such as prenuptial agreements.116 

This obligation, according to Weiner, would convey the expectations that co-

parents are empathetic, fond of each other, and share a relationship of trust.117 

Finally, the fifth obligation, to give care or share, would require a parent to 

financially compensate a parent-partner who provides a disproportionate share 

of the caregiving for the parties’ child.118 Weiner argues that requiring that one 

parent compensate the other for unfairly disproportionate caregiving would send 

 

 106  Id. at 341. 

 107  Id. 

 108  Weiner, Family Law for the Future, supra note 13, at 341. 

 109  Id. 

 110  Id. 

 111  Id. at 341–42. 

 112  Id. at 342. 

 113  Id. at 341–42; WEINER, A PARENT-PARTNER STATUS, supra note 101, at 376, 381. 

 114  See Weiner, Family Law for the Future, supra note 13, at 342. 

 115  Id. at 342–43. 

 116  See id. 

 117  Id. at 343. 

 118  Id. 
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the message that caring for the child is the joint obligation of the parents and 

that “freeloading” is contrary to a relationship in which the parties are fond of 

each other.119  

Weiner argues that adopting a co-parent status that included these 

obligations would benefit children, parents, and society in a variety of ways. 

The obligations would benefit children by encouraging co-parents to be 

supportive, cooperative, and helpful to each other.120 Having parents who share 

a relationship with these qualities would benefit children because it 

“facilitates . . . contact with the other parent (through gate opening and/or joint 

custody), permits better parenting (by allowing parents to address issues of 

competency together and to step in when the other parent needs a break), and 

enhances the likelihood of better economic outcomes for the children (by 

promoting generosity and economic cooperation).”121 For parents, Weiner 

claims that the status would create more fairness and justice, especially for 

parents who are taking on a disproportionate share of the caregiving.122 Weiner 

further argues that the status would promote love between co-parents and make 

the love shared between co-parents more durable.123 Finally, Weiner contends 

that the status would have the societal benefit of “deterring ill-advised 

reproduction” because the imposition of obligations between co-parents would 

make people consider more carefully “whether they have the type of relationship 

with the other parent that childbearing should entail.”124  

Weiner’s proposed status sets forth only obligations for co-parents, and, 

more specifically, only obligations that would not impose any costs on the 

government or third parties. The justification provided for this is that a 

relationship status that imposes costs on the government or third parties 

“automatically increases the number of potential opponents.”125 In terms of the 

potential of legal benefits accompanying the status, Weiner argues against 

providing benefits, including those relating to immigration, hospital visitation, 

and family and medical leave, based on the fear that “marriage enthusiasts” 

would oppose a status that challenges marriage’s unique ability to provide such 

benefits and thus disincentivizes marriage.126 Weiner acknowledges that there 

may be lawmakers who seek to add benefits to the status, but she urges restraint 

in approaching the issue of benefits.127 According to Weiner, although there are 

some interesting possibilities when it comes to potential benefits that could 

accompany the status, the better approach is to “focus solely on inter se 

obligations and leave alone proposals that might inadvertently deter marriage or 
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 120  See Weiner, Family Law for the Future, supra note 13, at 334. 
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evoke strong opposition.”128 She further argues that before extending any 

benefits to the co-parent status in the future, lawmakers should “carefully 

consider the potential effect of such actions on marriage rates.”129  

B. Proposals that Focus on Attaching Financial Obligations to the Co-

Parent Relationship 

Professor Ayelet Blecher-Prigat has proposed that in the context of family 

law, joint parenthood—instead of romantic partnership—should be the 

determinative factor in the establishment of horizontal financial obligations 

between adults.130 Blecher-Prigat suggests that financial obligations that extend 

beyond child support should attach to the relationship between co-parents.131 

Specifically, she proposes that “beyond the legal category of ‘child support,’ the 

law should recognize a separate legal framework that refers to one’s share in the 

costs of raising children and concerns the financial obligations between joint 

parents . . . this category will include sums denoting how the personal costs of 

childrearing are allocated between the parents.”132 Under this framework, the 

custodial parent would be entitled not only to the traditional child support funds 

that are to be used for the child’s care, but also to reimbursement for the 

disproportionate costs the custodial parent bears of raising the child, including 

personal costs such as decreased earning capacity, impairment of career 

progress, and loss of leisure time.133 Blecher-Prigat argues that this type of 

approach would promote greater fairness than the current legal framework, 

particularly for women, who generally incur a disproportionate share of the 

costs that raising a child entails.134 In addition, she contends that a legal focus 

on joint parenthood would have the benefit of promoting caregiving as an 

important value in the family law context.135  

Professor Cynthia Lee Starnes’s proposal focuses on the imposition of 

financial obligations between co-parents following divorce.136 Starnes argues 

that marital parents commit to each other on two different levels, as both 
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intimate partners and co-parenting partners.137 The commitment to sharing the 

financial and physical costs of parenting continues even after the commitment 

of intimate partnership through marriage ends.138 As a result, following their 

divorce, parents should “share responsibility for the financial costs and physical 

labor required to raise their children to majority, including the opportunity costs 

likely to fall disproportionately on the parent who serves as primary 

caretaker.”139 Starnes suggests that this obligation between co-parents could be 

implemented either by expanding child support to include the horizontal 

obligation between co-parents or, alternatively, through a separate co-parenting 

order that would supplement the other major financial incidents of divorce 

(property distribution, alimony, and child support).140  

Finally, Professor Karen Syma Czapanskiy has proposed a horizontal 

financial obligation that would attach to a more narrow subset of co-parents—

those who share a child with a disability or chronic illness.141 Czapanskiy refers 

to the remedy as “chalimony” and conceptualizes it as a separate remedy beyond 

alimony or child support.142 This remedy would address the financial losses 

experienced by custodial parents of children with disabilities or chronic illnesses 

in situations where the custodial parent’s workforce participation or earning 

capacity is impaired by their caretaking responsibilities.143 Chalimony would be 

paid by the non-custodial parent to the custodial parent in appropriate 

circumstances.144  

C. Other Proposals Relating to Co-Parent Recognition 

Professor Clare Huntington’s proposal focuses on legal recognition of co-

parentage as a means of ensuring that fathers are treated and perceived as 

equally important to mothers, which she argues would provide more children 

with the benefit of having two involved, supportive parents and reduce the 

animosity between parents caused by what she refers to as the “maternal 

gatekeeping” encouraged under current law.145 Huntington advocates for 
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separating parenthood from marriage, including through the abolishment of the 

marital presumption.146 She proposes that all parents, married and unmarried, 

receive legal recognition as both parent to the child and co-parent to the other 

parent until those rights are formally terminated or the child reaches the age of 

majority.147 In terms of the legal rights attaching to the proposed co-parent 

status, absent a history of domestic violence, the default legal rule would be that 

the parents share joint legal and physical custody from the time of the child’s 

birth.148 In addition, she proposes changes to child support law aimed at 

“engaging fathers when a child is first born, addressing the economic 

circumstances of fathers through work support programs, and improving family 

relationships [by] . . . funding state efforts to provide mediation, relationship 

counseling, parenting programs, and, critically, visitation programs that help 

fathers see their children.”149 Huntington believes that these changes would 

benefit children by facilitating the ability of each parent to play a significant, 

supportive, and involved role in the child’s life and promoting stronger, more 

cooperative and amicable co-parenting relationships.150  

Huntington’s proposal differs from the other proposals for reform, which 

focus on the imposition of horizontal obligations (primarily financial) between 

co-parents.151 Under Huntington’s proposal, recognition of the co-parent status 

is a vehicle for the provision of certain rights.152 However, those rights are 

narrow both in what they provide and the population at which they are aimed. 

Specifically, the rights that would attach under Huntington’s proposal relate to 

child custody and child support—rights that are based in the parent-child 

relationship as opposed to independent rights that would stem from the 

horizontal co-parent relationship.153 In addition, the rights generally are aimed 

at aiding fathers.154 The following Part argues that a necessary component of a 

reform to the law governing co-parents is the provision of mutual, tangible legal 

benefits that support and reflect the importance and value of co-parenting 

relationships. 

 

important to the child as the mother. Rather than reinforcing the idea that the mother is the 

real parent and the father is a visitor in the child’s life, the designation sends the message 

that the child has two parents. It could also help lower levels of animosity by underscoring 

for parents that raising the child is a shared endeavor.”). 
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V. PROPOSAL: A MORE BALANCED APPROACH TO REFORMING THE CO-

PARENT RELATIONSHIP 

A. The Need for a More Balanced Approach to Reform 

As the scholarship discussed above has aptly noted, in order to create a more 

fair, effective, and logical legal framework governing co-parents, the law’s 

involvement in the co-parent relationship must extend beyond the custody 

context.155 However, most of the existing scholarly proposals for reform center 

on the imposition of additional horizontal legal obligations between co-

parents.156 Imposing additional legal obligations on co-parents, standing alone, 

is not enough to effectively advance the law’s long-standing, foundational 

interests in protecting the physical, mental, and emotional health of children or 

the ability of parents to further those interests.157 A broader approach to reform 

that includes not only obligations, but also benefits, will be more effective. 

Social science research has identified the three most important factors for 

children’s long-term well-being following the termination of their parents’ 

romantic relationship as: (1) the child’s ability to continue to share meaningful 

relationships with both parents, (2) the parents’ ability to maintain a cooperative, 

low-conflict co-parenting relationship, and (3) the availability of adequate 

financial and social resources.158 Reform to the law governing co-parent 

relationships should strive to advance each of these core objectives. To date, 

reforms to laws affecting the co-parent relationship have focused heavily on the 

first factor. As discussed above, changes to custody law over the past several 

decades have resulted in a legal framework under which it is increasingly likely 

that both parents will be able to enjoy frequent and continuing contact with their 

child following the dissolution of their romantic relationship.159 Although all 

three of the factors identified above tie together in meaningful ways (i.e., the co-

parent relationship and availability of resources can enhance each parent’s 

ability to maintain a significant relationship with the child), it is logical for legal 

reform to now turn more deliberately to the latter two factors, the co-parent 

relationship and the availability of resources. 

With regard to the second factor, it is well-established that a healthy 

relationship between co-parents is critically important to the well-being of 

children and families.160 Simply put, a compelling body of social science 
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research demonstrates that children fare substantially better when their parents 

share a cooperative, supportive, and healthy relationship following the end of 

their romantic relationship.161 In fact, based on the research focusing on children 

whose parents have divorced, the nature of the co-parent relationship appears to 

be the single most important factor affecting children’s well-being, carrying 

more significance than even the structure of the custody award.162  

A number of the changes to custody law described above encourage or 

require that co-parents work together in raising their children.163 A preference 

for shared parenting awards has become increasingly common across 

jurisdictions.164 If co-parents struggle to reach custody agreements on their own 

or cooperate in raising their children, they often must attend mediation and/or 

parenting programs.165 If the inability to cooperate or show mutual respect 

continues, the result may be a relative loss of custody rights for one of the 

parents.166 While tools like mediation, parenting coordinators, and co-parenting 

classes help parents to become more effective co-parents, custody law is 

encouraging cooperative inter-parent behavior mainly via the imposition of 

obligations and the threat of punishment for noncompliance, as opposed to 

through the provision of tangible benefits aimed at promoting positive inter-

parent behavior.167  

Outside of the custody context, the law does little to promote cooperation 

or support within the co-parent relationship through either obligations or 

benefits.168 While existing proposals have focused on extending co-parent 

obligations to other areas of the law, imposing additional obligations between 

co-parents beyond the custody context, in isolation, will not be the most 

effective approach. Not only will an approach to the co-parent relationship that 
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centers only on imposing inter-parent obligations likely fail to effectively 

promote cooperation or lower conflict levels between parents, but in many cases 

such an approach will be counterproductive in achieving those goals. It seems 

unlikely when considering obligor, as well as societal, attitudes toward alimony 

and child support (or just considering human nature), that legally mandating that 

a parent make additional or higher payments to a former partner will, on its own, 

promote warm, cooperative feelings; instead, imposing additional financial 

obligations on a co-parent is likely to lead to the opposite result in many cases—

the obligor parent experiencing feelings of unfairness, resentment, and hostility 

toward the other parent.169  

With regard to the other major factor affecting children’s well-being 

following the termination of their parents’ romantic relationship—access to 

adequate economic and social resources—there is a clearer connection between 

this factor and existing proposals that focus on the imposition of financial 

obligations between co-parents.170 Lack of adequate household resources results 

in short- and long-term harms for children.171 It remains the case today both that 

women are significantly more likely to receive primary physical custody of their 

children and that women’s standard of living tends to decrease substantially 

following divorce.172 Not only do mothers lose access to their partner’s income, 

which for women in different-sex couples tends to be higher than their own 
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income, but they also often take on proportionally greater expenses after 

dissolution due to having greater responsibility for providing care for their 

children.173 In fact, households containing minor children that are headed by 

divorced or separated mothers represent the category of households most likely 

to be poor.174 These post-divorce financial declines and the importance of 

resource availability to children’s well-being help explain why existing 

proposals for legal reform to the law governing co-parent relationships have 

focused mainly on the imposition of financial obligations between co-

parents.175 It is extremely difficult for parents who lack the resources to meet 

their own basic needs to meet the needs of their children.176  

However, redistributing money from one parent to the other is simply not 

enough, on its own, to effectively ensure adequate resources for children and 

their parents. Notably, in many cases there simply is not enough post-divorce 

income between the two parties for inter-parent redistribution to provide an 

adequate solution.177 In addition, the resource-related difficulties faced by 

parents following the end of romantic relationships extend, in notable ways, 

beyond merely the loss of access to a former partner’s income. For example, it 
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is estimated that annually in the United States, approximately 115,000 women 

lose their private health insurance in the months following marital dissolution, 

and over half of those women will become uninsured.178 Lack of medical 

insurance affects individuals in a number of harmful ways. People who lack 

health insurance are less likely to seek medical care or obtain necessary 

medications, and they tend to receive poorer quality medical care when they do 

seek it.179 This can have serious, detrimental effects on an individual’s health 

and ability to function—it is therefore unsurprising that uninsured individuals 

experience significantly worse overall health outcomes than people who are 

insured.180 Lack of health insurance also is stressful, often leading to anxiety 

about what will happen if the individual requires medical care.181 Poorer health 

outcomes and the health-related stress experienced by parents affect not only 

the parents themselves, but also their children.182 This is a core example of a 

substantial harm that the law could seek to ameliorate if benefits, and not only 

obligations, attached to the co-parent relationship. 

The dual importance of cooperative, supportive co-parenting relationships 

and the availability of adequate resources requires a legal approach to the co-

parenting relationship that does not rest solely on the imposition of horizontal 

obligations—financial or otherwise—between the parents. A broader, more 

holistic approach to co-parent rights and obligations that goes beyond 

redistributing money from one co-parent to the other will be most effective in 

promoting the well-being of children and their parents. This is in line with the 

approach the law takes with regard to other core relationships that it deems 

important and has identified a strong interest in supporting. 
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More specifically, when the law identifies a relationship category as one 

that is important to support, it doesn’t just impose obligations on that 

relationship. Instead, it provides benefits aimed at promoting relationship 

outcomes that benefit the parties who are directly and indirectly involved in the 

relationship and society more broadly. The essentiality of utilizing not only 

sticks, but also carrots, in supporting relationships the law deems valuable is 

well-reflected in the laws governing what long has been viewed by the legal 

system as the most important relationship between adults—marriage.183 Reform 

to the law governing co-parents to better support non-marital co-parents and 

their children does not need to involve reinventing the wheel; instead, it should 

begin with an assessment regarding which of the myriad rights and benefits 

provided to support other important adult relationships, such as the relationship 

between spouses, are relevant and appropriate for supporting the co-parent 

relationship. 

B. Proposal: Co-Parents with Benefits 

Effective reform to the law governing co-parent relationships must include 

the provision of benefits—it should not be limited to the imposition of 

obligations. The package of legal benefits that is provided to promote stability 

and support for spouses and their children is a useful starting point for 

considering potential benefits that could help support co-parents and their 

children. Marriage provides a broad package of federal, state, local, and private/

employer-provided benefits to the parties involved.184 The numerous rights and 

benefits that attach to marriage extend from diverse areas, including, inter alia, 

insurance, taxation; immigration, family and medical leave, property, support, 

inheritance and intestate succession, Social Security (disability, retirement, and 

survivor), Medicare, hospital visitation, medical decision-making authority, 

guardianships, evidentiary privileges, and workers’ compensation.185 The 

package of rights and benefits that accompany marriage are aimed at providing 

support and security to the spouses and their children.186 In fact, the stability 

provided for children as a result of the benefits that attach to their parents’ 

marriage was one of the core reasons for the Supreme Court’s extension of 

marriage rights to same-sex couples in Obergefell v. Hodges.187  
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This is not to say that all, or even the majority, of the benefits that attach to 

marriage should be extended to co-parent relationships.188 However, a great deal 

of thought and work has been put into identifying the types of rights and benefits 

that provide meaningful support to promote the well-being, health, and stability 

of people in marital relationships and their children. It would be a mistake to 

ignore that work in considering the benefits that would promote the overall well-

being, health, and stability of non-marital co-parents and their children. 

Extending the availability of some of the benefits enjoyed by married co-parents 

to unmarried co-parents would have positive results for both unmarried parents 

and their children. 

Indeed, the failure to extend to unmarried co-parents so many of the benefits 

enjoyed by married parents serves to harm not only the parents, but also their 

children. As Merle Weiner has noted, “from the nonmarital child’s perspective, 

it is arguably unfair, disrespectful, and discriminatory for the government to 

provide a supportive structure only for married parents’ 

relationships . . . nonmarital children would benefit if such a structure guided 

their parents’ behavior toward each other to be more supportive and fair.”189 

This form of discrimination is even more problematic when considering that it 

serves to harm and further subordinate already vulnerable and underprivileged 

populations. 

Importantly, it is the parents and children who are already most 

disadvantaged that disproportionately endure the consequences of limiting 

important rights and benefits to married parents. With regard to unmarried 

parents, as compared to their married counterparts, they are more likely to be 

racial minorities, tend to be less educated and younger in age, and have lower 

income levels.190 Nonmarital children, too, are disproportionately racial 

minorities, are more likely to live in poverty, and have less favorable 

educational and overall health outcomes as compared to children who are being 

raised by parents who are married to each other.191 Creating a legal structure for 

 

 188  For example, it may be argued that a spouse’s right to make medical decisions when 

there is no advance directive should not extend to co-parents because while it is safe to 

assume that most spouses will have significant and unique knowledge about the other 

spouse’s wishes, that same assumption may not be warranted when the parties share only a 

co-parenting relationship. 

 189  Weiner, Family Law for the Future, supra note 13, at 336. 

 190  Huntington, supra note 15, at 186–87. 

 191  Joseph Chamie, Out-of-Wedlock Births Rise Worldwide, YALEGLOBAL ONLINE 

(Mar. 16, 2017), https://archive-yaleglobal.yale.edu/content/out-wedlock-births-rise-

worldwide [https://perma.cc/3Y62-2HP3] (“While the national average for the United States 

in 2014 is 40 percent, the proportions of births out of wedlock for whites are 29 percent; 

Hispanics, 53 percent; and blacks, 71 percent.”); see Elizabeth Wildsmith, Jennifer Manlove 

& Elizabeth Cook, Research Brief, Dramatic Increase in the Proportion of Births Outside of 

Marriage in the United States from 1990 to 2016, CHILD TRENDS (Aug. 8, 2018), 

https://www.childtrends.org/publications/dramatic-increase-in-percentage-of-births-outside-

marriage-among-whites-hispanics-and-women-with-higher-education-levels [https://perma.cc/
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family law in which essential benefits attach exclusively to a relationship status 

that the already most privileged members of society are significantly more likely 

to enter and remain in as compared to their less-privileged counterparts is 

extremely problematic. 

In terms of the specific benefits that should attach to the co-parent 

relationship, this Article aims to serve as a starting point for facilitating greater 

thought and discussion regarding the optimal package of benefits to extend to 

this population. While it would be unrealistic to, within this Article, identify 

every one of the hundreds of benefits that attach to marriage and undertake an 

individual assessment of whether each should extend to the co-parent 

relationship, there are several benefits that currently attached to marriage that 

stand out as logical, foundational initial benefits that would provide meaningful 

support to many co-parents and their children. These core initial benefits include 

health insurance eligibility, family and medical leave access, and Social 

Security survivor benefits. 

Taking an incremental approach that involves starting with these particular 

benefits makes sense for a variety of reasons. On a broad level, this approach 

would not involve forcing obligations or requirements onto co-parents against 

their will. None of these benefits are obligatory in nature, rather they are the 

types of benefits of which co-parents could choose to avail themselves if they 

determined that doing so would be helpful to them based on their particular 

circumstances (the one exception to this would be that in the context of the 

Social Security survivor benefit program, the deceased individual does not have 

the power to determine to whom benefit eligibility extends).192 Moreover, on an 

individual level, each of the proposed benefits ties directly to the core goals of 

furthering healthy, supportive relationships between co-parents and increasing 

the availability of resources to co-parents and their children. 

i. Health Insurance 

As discussed above, lack of health insurance is a critical issue for unmarried 

parents as a population.193 While approximately 35% of single parents receive 

their health insurance from Medicaid—a federal program administered by each 

state that provides health insurance for certain categories of individuals—a 

substantial number of parents do not qualify for coverage because their income 

 

N8SP-N94X]; Poverty Status of Children by Family Structure, OFF. JUV. JUST. & 

DELINQUENCY PREV. (2022), https://ojjdp.ojp.gov/statistical-briefing-book/population/faqs/

qa01203 [https://perma.cc/DCN9-A3AK] (setting forth the percentage of children in various 

family structures living in poverty). 

 192  The Social Security program rules and eligibility standards, rather than workers, 

determine who is eligible for survivor benefits. Survivors Benefits, SOC. SEC. ADMIN. (Apr. 

2025), https://www.ssa.gov/pubs/EN-05-10084.pdf [https://perma.cc/3QLE-YP33].  

 193  See supra notes 179–83 and accompanying text. 
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is not low enough to meet the stringent eligibility requirements.194 Around 15% 

of single parents lack any health insurance.195 Many parents—particularly 

women—lose their health insurance coverage following divorce, and a 

substantial portion of those individuals remain uninsured.196 The loss of 

coverage following divorce occurs because when the marital relationship ends, 

an individual loses eligibility for coverage under their former spouse’s 

employer-sponsored health insurance plan.197 Lack of health insurance is 

correlated with poorer outcomes relating to a parent’s physical, mental, and 

emotional well-being—outcomes that harm both parents and the children to 

whom they are responsible for providing care.198  

Moreover, even when unmarried parents who lack employer-sponsored 

health insurance and do not have Medicaid coverage are able to obtain health 

insurance, the cost of such insurance often has a substantial negative impact on 

their household’s economic well-being. For example, the Connecticut 

Healthcare Affordability Index indicates that the income inadequacy rate for 

single parent households in which the parent has had to obtain private health 

insurance that is not employer-based is more than twice as high as the income 

inadequacy rate for households in which the parent is covered by employer-

sponsored health insurance.199 As a result, “households in the individual 

marketplace [are] at greater risk of being unable to afford basic needs . . . than 

households with employer-sponsored health insurance.”200 Notably, households 

of nonmarital parents of color are significantly more likely to have inadequate 

income levels.201  

While most health insurance plans are provided by private companies, the 

law is heavily involved in the regulation of health insurance in a number of 

ways. For example, federal law requires that employers with fifty or more full-

time employees offer healthcare plans that meet minimum essential coverage 

requirements with regard to the services provided and also that the offered plans 

meet an affordability threshold for employees.202 Employers who fail to comply 

 

 194   Eligibility Policy, MEDICAID.GOV, https://www.medicaid.gov/medicaid/eligibility/

index.html [https://perma.cc/KV5V-54XZ]; The Healthcare Plight of Single Parents, 

HOORAY HEALTH, https://hoorayhealth.com/the-healthcare-plight-of-single-parents/ [https://

perma.cc/H542-TXFY]. 

 195  The Healthcare Plight of Single Parents, supra note 194. 

 196  See supra note 178 and accompanying text. 

 197  See supra note 178 and accompanying text. 

 198  See supra note 182 and accompanying text. 

 199  Healthcare Is Least Affordable for Single Parents, CT HEALTHCARE 

AFFORDABILITY INDEX, https://portal.ct.gov/-/media/ohs/ct-healthcare-affordability-index/

chai/healthcare-affordabillity-and-single-parents-factsheet.pdf [https://perma.cc/4ZJV-G2K8]. 

 200  Id. 

 201  Id. 

 202  Affordable Care Act: Coverage Terms, SHRM, https://www.shrm.org/topics-

tools/news/benefits-compensation/affordable-care-act-coverage-terms [https://perma.cc/2RAM-

XJJS]. 
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with these regulations are subject to monetary penalties.203 Moreover, federal 

law requires that employers who offer health insurance coverage for employees’ 

children allow such children to remain eligible for coverage on the employee’s 

health insurance plan until they reach the age of twenty-six.204 This protective 

measure is aimed at providing stability and security for young adults and their 

parents.205  

Federal law’s involvement with employer-sponsored health insurance does 

not only include requirements and penalties for non-compliance—it also 

includes incentives and support. For example, the portion of health insurance 

premiums paid for by the employer is exempt from federal payroll and income 

taxes.206 The portion of health insurance premiums paid for by the employee 

also generally is excluded from the employee’s taxable income.207 The 

exclusion of employer-sponsored health insurance premium payments from 

these federal taxes provides notable tax savings for both employers and 

employees—it is estimated that these exclusions result in the federal 

government collecting almost $300 billion less each year than it otherwise 

would in income and payroll taxes.208  

Although federal law does not require employers to extend employer-

sponsored healthcare coverage to employees’ spouses and dependents, the 

overwhelming majority of employers, between 95% and 99%, choose to do 

so.209 Moreover, approximately one-third of employers currently extend 

coverage to employees’ domestic partners.210 In some states and localities, 

employers’ extension of healthcare coverage to domestic partners is required by 

law.211 While the premium the employee pays for coverage of their spouse and/

 

 203  Id. 

 204  Young Adults and the Affordable Care Act: Protecting Young Adults and 

Eliminating Burdens on Businesses and Families FAQs, EMP. BENEFITS SEC. ADMIN., DEP’T 

OF LABOR, https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/

faqs/young-adult-and-aca [https://perma.cc/QR7P-7GQ9]. 

 205  Id. (“Many parents and their children who worried about losing health coverage 

after they graduated from college no longer have to worry.”). 

 206  How Does the Tax Exclusion for Employer-Sponsored Health Insurance Work?, 

TAX POL’Y CTR., https://www.taxpolicycenter.org/briefing-book/how-does-tax-exclusion-

employer-sponsored-health-insurance-work (last visited Aug. 29, 2024). 

 207  Id. 

 208  Id.; Leslie Harding, Is Health Insurance Pre Tax? And 8 Common SMB Questions 

About Taxes and Health, HOMEBASE (Jan. 14, 2025), https://joinhomebase.com/blog/payroll-

taxes-health-insurance/ [https://perma.cc/EY26-RDSZ]. 

 209  2023 Employer Health Benefits Survey, KFF (Oct. 18, 2023), 

https://www.kff.org/report-section/ehbs-2023-section-2-health-benefits-offer-rates/ [https://

perma.cc/W2UP-W7LH]; Louise Norris, Domestic Partner Health Insurance: A Coverage 

Option for Unmarried Couples, HEALTHINSURANCE.ORG (June 20, 2024), https://www.

healthinsurance.org/blog/domestic-partner-health-insurance-a-coverage-option-for-unmarried-

couples/ [https://perma.cc/3NJE-TMTK]. 

 210  See supra note 209 and accompanying text. 

 211  Norris, supra note 209. 
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or children is excluded from their taxable income under federal law, this 

exclusion does not extend to the portion of the premium that an employee pays 

for a coverage of a domestic partner.212 In addition, unlike for spouses or 

children, the portion of the premium paid by the employer toward a domestic 

partner’s health insurance coverage is imputed to the employee as income for 

federal tax purposes.213 Some states, however, treat healthcare coverage of 

domestic partners the same as healthcare coverage of spouses and dependents 

for tax purposes and thus exclude the portion of the health insurance premium 

that covers an employee’s domestic partner from the employee’s taxable income 

for state-based taxes.214  

In terms of other forms of government involvement in the health insurance 

arena, the federal government operates the Health Insurance Marketplace 

(Marketplace) for most states.215 The services provided through the 

Marketplace help people shop for health insurance, determine if they are eligible 

for any of the tax benefits or subsidies that the government provides to make 

Marketplace insurance more affordable, assess eligibility for their state’s 

Medicaid program, and enroll in a health insurance plan.216 In order for a private 

provider’s insurance plan to be offered through the Marketplace, it must meet 

certain requirements set by federal law, including coverage of what the law 

defines as essential health benefits.217 An individual’s spouse and dependents 

are eligible for coverage under their Marketplace plan.218 In addition, an 

employee’s domestic partner is eligible if the parties have a child together or if 

the domestic partner qualifies as a dependent.219 Former spouses, however, are 

excluded.220 This is true even if the parties continue to live together.221  

 

 212  Health Insurance Benefits to Domestic Partner May Result in Taxable Income to 

Employee, WIS. DEP’T REV. (Dec. 22, 2009), https://www.revenue.wi.gov/Pages/TaxPro/

2009/news-2009-090803.aspx [https://perma.cc/4TK9-ZB3J]. 

 213  Employers, Domestic Partnerships, and the IRS, LUMITY, https://www.lumity.com/

employers-domestic-partnerships-irs [https://perma.cc/H2GY-TSBY]. 

 214  See, e.g., Taxation of Domestic Partnership Benefits, CAL. STATE POLYTECHNIC 

U., HUMBOLDT (2008), https://forms.humboldt.edu/sites/default/files/taxationofdomestic

partnershipbenefits-after11-08_0.pdf [https://perma.cc/9HP3-LV9V]. 

 215  Health Insurance Marketplace, HEALTHCARE.GOV, https://www.healthcare.gov/

glossary/health-insurance-marketplace-glossary/ [https://perma.cc/E4WY-D8MZ]. 

 216  Id.; Understanding ACA Health Insurance Subsidies, ANTHEM, https://www.

anthem.com/individual-and-family/insurance-basics/health-insurance/subsidy [https://perma.cc/

K4YZ-C5UV]. 

 217  Essential Health Benefits, HEALTHCARE.GOV, https://www.healthcare.gov/

glossary/essential-health-benefits/ [https://perma.cc/LT4Q-DM9E]; Marketplace Plans, 

COVERME.GOV, https://www.coverme.gov/learn-more/marketplace-plans [https://perma.cc/

JSN2-E927]. 

 218  Count Income & Household Size, HEALTHCARE.GOV, https://www.healthcare.gov/

income-and-household-information/household-size/ [https://perma.cc/EC4J-VN95]. 

 219  Id. 

 220  Id. 

 221  Id. 
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The law could play a significant role in facilitating the extension of health 

insurance coverage to co-parents. This could occur through mandates, 

incentives, or a combination of the two. In terms of mandates, federal law could 

add a requirement that insurance providers who wish to offer their plans through 

the Marketplace include coverage of co-parents, regardless of whether the co-

parents also qualify as spouses or domestic partners. For employer-sponsored 

health insurance, at one end of the spectrum, the law could require that 

employers extend coverage to co-parents. Alternatively, the law could mandate 

that employers who provide health insurance coverage to spouses also extend 

such coverage to non-spousal co-parents. Another option would be for the law 

to prohibit employer-based insurance plans from terminating the coverage of an 

employee’s co-parent due to divorce in situations where the parties wish to keep 

the former spouse on the employee’s health insurance. This option standing 

alone, however, would not be optimal because it would still exclude from 

coverage co-parents who were never married. 

Either instead of or in addition to mandates, the law could adopt an 

incentive-based approach. For example, federal law could add co-parents to the 

list of family members for whom employer-sponsored premiums are not subject 

to federal payroll or income taxes. States could adopt a similar approach. The 

law also could provide additional tax-related or financial incentives for 

employers, employees, and Marketplace insurance providers who opt into the 

extension of healthcare coverage to co-parents. While financial incentives 

require government spending, incentives that result in more people receiving 

private health insurance coverage may also provide financial savings for the 

government. For example, it could reduce the number of people who require 

Medicaid coverage. In addition, when people have insurance, they are much 

more likely to receive preventative care that allows for the detection and 

treatment of health issues before they become the type of serious or emergency 

issues that require expensive treatment.222 As a result, when individuals who 

have received preventative care become eligible for government-funded 

healthcare programs such as Medicaid or Medicare, there likely will be lower 

costs involved in providing healthcare to such individuals.223 Extending private 

healthcare coverage to this population also may allow the government to 

decrease the amount of money it provides to hospitals (via payments or tax 

 

 222  Kimberly Amadeo, How Preventive Care Lowers Health Care Costs, BALANCE 

(Oct. 28, 2022), https://www.thebalancemoney.com/preventive-care-how-it-lowers-aca-

costs-3306074 [https://perma.cc/95R7-T5KQ]; see also JOINT ECON. COMM., U.S. 

CONGRESS, THE ECONOMIC BENEFITS OF PAID LEAVE: FACT SHEET 4, 

https://www.jec.senate.gov/public/_cache/files/646d2340-dcd4-4614-ada9-be5b1c3f445c/jec-

fact-sheet—-economic-benefits-of-paid-leave.pdf [https://perma.cc/GFE9-TPX5] (“Increasing 

the use of preventive care also helps to reduce long-term health care costs.”). 

 223  See Amadeo, supra note 222; JOINT ECON. COMM., supra note 222. 
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exemptions) to offset the costs the hospital incurs in treating uninsured 

individuals.224  

The availability of health insurance through a co-parent’s health insurance 

plan would be extremely valuable for many individuals, particularly those who 

are not wealthy. As discussed above, the benefits of having easily accessible, 

affordable health insurance would not only be financial in nature, but also 

physical, mental, and emotional.225 When parents enjoy greater stability with 

regard to their overall health, well-being, and access to resources, it affects their 

children in positive, meaningful ways.226 At the same time, the extension of 

health insurance coverage is the type of benefit that respects co-parents’ 

autonomy. For employer-sponsored insurance, the employee would need to 

agree to add their co-parent to their insurance plan, and the parties would have 

to work out between them whether and how the employee’s co-parent would 

reimburse the employee for their portion of the premium. Importantly, in some 

cases adding a co-parent may not actually increase the employee’s overall 

premium payment. For example, many health insurance plans provide one rate 

for individual enrollment, a second rate for an individual plus one other person 

(usually a spouse or child), and a third “family rate” that covers an individual 

plus all of their eligible family members (usually a spouse and multiple 

children).227 Thus, if the co-parents share more than one child who is covered 

under the employee’s health insurance, the employee is already paying the 

family rate and could add the co-parent without paying a higher premium under 

many health insurance plans. Like employer-sponsored plans, Marketplace 

plans too could be structured to give co-parents the autonomy to decide whether 

to share a plan or pursue individual health insurance coverage. 

Finally, extending health insurance coverage to co-parents sends a clear and 

important message about the nature of co-parent relationships. One core aspect 

of the message is that co-parents are family members. This is important not only 

for the co-parents’ conceptualization of their relationship, but also for their 

children’s understanding of it. It tells children that they are a part of a family 

 

 224  Zachary Levinson, Scott Hulver & Tricia Neuman, Hospital Charity Care: How It 

Works and Why It Matters, KFF (Nov. 3, 2022), https://www.kff.org/health-costs/issue-

brief/hospital-charity-care-how-it-works-and-why-it-matters/ [https://perma.cc/3J9B-RGA8]. 

 225  See supra note 180 and accompanying text. 

 226  See Cordts, supra note 182, at 268. 

 227  See, e.g., 2024 Premiums, U.S. OFF. PERS. MGMT., https://www.opm.gov/healthcare-

insurance/healthcare/plan-information/premiums/ [https://perma.cc/BMS4-9UV5]; James M. 

Branscome, AGENCY FOR HEALTHCARE RSCH. & QUALITY, EMPLOYER-SPONSORED SINGLE, 

EMPLOYEE PLUS-ONE, AND FAMILY HEALTH INSURANCE COVERAGE: SELECTION AND COST, 

2006, at 1,  (2008), https://meps.ahrq.gov/data_files/publications/st207/stat207.pdf [https://

perma.cc/K4R2-QFMN]; see also Adam Grundy, Kevin McLain & Yi Zelibor, How Many 

U.S. Businesses Offer Health Insurance to Employees?, U.S. CENSUS BUREAU (FEB. 29, 

2024), https://www.census.gov/library/stories/2024/02/health-care-costs.html [https://perma.cc/

Z5AT-FUXG] (“The average total premium per enrolled employee increased for all three 

coverage types (single, employee-plus-one and family coverage) between 2010 and 2022.”). 



2025] CO-PARENTS WITH BENEFITS 809 

that includes both co-parents, regardless of their parents’ living situation and 

regardless of whether their parents are or ever were married. The other essential 

aspect of the message is that the co-parent relationship is one that involves 

mutual care and support. There are few things in life that are as important as 

one’s physical, mental, and emotional health—all of which benefit significantly 

from the availability of accessible healthcare. Allowing a parent to extend their 

health insurance coverage to their co-parent facilitates a vision of co-parentage 

in which the provision of mutual care and support is recognized and encouraged 

as a core aspect of the co-parent relationship. 

ii. Family and Medical Leave 

The Family and Medical Leave Act (FMLA) is a federal law that allows 

eligible employees to take up to twelve weeks of job-protected, unpaid leave for 

specified family and medical purposes.228 During the employee’s leave, the 

employee can remain on their employer-sponsored healthcare plan under the 

same terms that previously applied, and after the leave period the employee must 

be allowed to return to the position they previously held or one that is nearly 

identical.229 An employee may take leave for the birth or adoption of a child, 

the employee’s own health condition, or to care for specified family members 

who are experiencing a serious health issue.230 The individuals who qualify as 

family members for whom an employee may take leave to provide care include 

the employee’s spouse, child, or parent.231 The definition of child for the 

purposes of the FMLA is quite broad and includes biological, adoptive, step-, 

and foster children, as well as children for whom the employee has stood in loco 

parentis, i.e., in the role of a parent without formal legal parent status.232 

Similarly, the definition of who qualifies as an employee’s parent includes the 

employee’s biological, adoptive, step-, or foster parents, as well as individuals 

who stood in loco parentis to the employee during the employee’s childhood.233  

Responding to the difficulties caused by the limitations of the FMLA, 

including the leave being unpaid in nature, an increasing number of states have 

 

 228  Family and Medical Leave Act, U.S. DEP’T LAB., WAGE AND HOUR DIV., 

https://www.dol.gov/agencies/whd/fmla [https://perma.cc/9QTZ-GKWQ]. 

 229  Id.; FMLA Frequently Asked Questions, U.S. DEP’T LAB., WAGE AND HOUR DIV., 

https://www.dol.gov/agencies/whd/fmla/faq#11 [https://perma.cc/B5JV-XM99]. 

 230  See FMLA Frequently Asked Questions, supra note 229. 

 231  Family and Medical Leave Act Advisor, U.S. DEP’T LABOR, 

https://webapps.dol.gov/elaws/whd/fmla/10b1.aspx [https://perma.cc/7ZGC-YM3P]. 

 232  Fact Sheet #28B: Using FMLA Leave When You Are in the Role of a Parent to a 

Child, U.S. DEP’T LAB., WAGE AND HOUR DIV., https://www.dol.gov/agencies/whd/fact-

sheets/28B-fmla-in-loco-parentis [https://perma.cc/W5HL-HZ9L]. 

 233  Id.; Fact Sheet #28C: Using FMLA Leave to Care for Someone Who Was in the 

Role of a Parent to You When You Were a Child, U.S. DEP’T LABOR, WAGE AND HOUR DIV., 

https://www.dol.gov/agencies/whd/fact-sheets/28C-fmla-eldercare [https://perma.cc/SHY2-

4MHY]. 
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implemented their own family and medical leave programs.234 As of 2024, 

thirteen states and Washington, D.C. have passed laws providing for family and 

medical leave, the majority of which provide for paid leave that is funded by 

employee and/or employer payroll taxes.235 In many of these states, the 

definition of “family” is broader than the definition set forth by the FMLA. A 

number of states include domestic or civil union partners, children of domestic 

or civil union partners, siblings, grandchildren, grandparents, parents-in-law, 

and grandparents-in-law.236 Notably, a number of states already define family 

quite expansively for purposes of their family and medical leave laws such that 

co-parents could qualify for eligibility. Specifically, Colorado, Connecticut, 

California, New Jersey, and Oregon’s family and medical leave laws encompass 

any individual with whom the employee shares a relationship that is family-like 

in nature237 and Washington’s law includes relationships in which there is an 

expectation of care.238  

By providing critical job protections and the continuation of employer-

sponsored health insurance, family and medical leave laws aim to support and 

promote the ability of employees to care for important people in their lives who 

are facing serious medical issues.239 There are a number of positive results that 

flow from such laws. Family and medical leave programs save employees from 

having to make the impossible choice between maintaining their job and 

providing care for someone close to them who needs it.240 Leave programs also 

benefit the person for whom the leave is taken, who may not otherwise have 

 

 234  State Family and Medical Leave Laws, NAT’L CONFERENCE OF STATE 

LEGISLATURES (Aug. 21, 2024), https://www.ncsl.org/labor-and-employment/state-family-

and-medical-leave-laws [https://perma.cc/6CNX-44D6]. 

 235  Id. 

 236  Expanded Family & Medical Leave in California, CAL. C.R. DEP’T (Jan. 1, 2023), 

https://calcivilrights.ca.gov/wp-content/uploads/sites/32/2023/02/Expanded-Family-And-

Medical-Leave_ENG.pdf [https://perma.cc/K68K-GLNT]. 

 237  Id.; Caregiver Leave, CONN. PAID LEAVE, https://www.ctpaidleave.org/how-ct-paid-

leave-works/qualifying-reasons/caring-for-a-family-member?language=en_US [https://perma.

cc/A79C-SLHV]; Key Terms, PAID LEAVE OR., https://paidleave.oregon.gov/

employees/overview.html#keyterms [https://perma.cc/6PFR-YKVR]; Katherine Gallagher 

Robbins, New Jersey Now Offers Paid Leave for All Families — Including Chosen Ones, 

TALK POVERTY. (Feb. 19, 2019), https://talkpoverty.org/2019/02/19/new-jersey-paid-leave-

chosen-family/ [https://perma.cc/P2VC-HKU4]. 

 238  WASH. S.B. REP. NO. ESSB 5097, at 2 (2021), 

https://app.leg.wa.gov/documents/billdocs/2021-22/Pdf/Bill%20Reports/Senate/5097-S.E%20S

BR%20FBR%2021.pdf [https://perma.cc/39BJ-TF26]. 

 239  See Family and Medical Leave (FMLA), U.S. DEP’T LABOR, 

https://www.dol.gov/general/topic/benefits-leave/fmla [https://perma.cc/8T8Q-R7EM] (“FMLA 

is designed to help employees balance their work and family responsibilities by allowing 

them to take reasonable unpaid leave for certain family and medical reasons.”). 

 240  See supra note 239 and accompanying text; see also JOINT ECON. COMM., supra 

note 222 (“Paid family and medical leave allows workers to avoid having to choose between 

caring for their families and keeping their jobs.”). 
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received such assistance while facing a serious medical issue.241 This is 

especially true for lower income individuals who would not be able to afford to 

pay the market rate for the provision of such care.242 Society also benefits when 

people receive the care they need.243 Moreover, when care is provided from one 

private individual to another, it decreases the amount of money that the 

government may otherwise have had to spend to provide such care.244  

Federal and state family and medical leave programs should adopt the more 

expansive definitions of family already utilized by a number of the state 

programs or, at the least, should explicitly include co-parents within the 

category of individuals for whom employees make take leave.245 As discussed 

above, when a parent is struggling with regard to their physical or mental health, 

it negatively impacts not only the parent, but also their child.246 In addition, if 

the law is going to continue to mandate or encourage co-parents to maintain a 

cooperative, supportive relationship following the end of their romantic 

relationship, it should take concrete steps to facilitate the co-parents’ ability to 

do this in ways that have meaningful, tangible benefits for the co-parents. The 

provision of care is one of the most tangible, meaningful acts of support that one 

person can provide for another person. Moreover, extending family and medical 

leave to co-parents’ would not infringe on the co-parents’ autonomy to structure 

their relationship as they see fit—it would simply allow, but not obligate, co-

parents to take leave to care for each other. Finally, adding co-parents to the 

definition of family for the purpose of family and medical leave sends the 

critical message to co-parents, their children, and society that co-parents are 

important family members who can serve as sources of care and support. 

 

 241  Joelle Saad-Lessler & Kate Bahn, The Importance of Paid Leave for Caregivers, 

CTR. AM. PROGRESS (Sep. 27, 2017), https://www.americanprogress.org/article/importance-

paid-leave-caregivers/ [https://perma.cc/76RN-D7WU]. 

 242  See Constance Sommer, Paid Family Leave Needs to Expand Its Definition of 

“Family”, HARV. PUB. HEALTH (May 19, 2023), https://harvardpublichealth.org/policy-

practice/paid-family-leave-needs-to-expand-its-definition-of-family/ [https://perma.cc/Y37H-

ERAV]. 

 243  See H. Kristl Davison & Adam Scott Blackburn, The Case for Offering Paid Leave: 

Benefits to the Employer, Employee, and Society, 55 COMP. & BENEFITS REV. 3 (Jan. 2023), 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9535467/ [https://perma.cc/8XTC-294G]. 

 244  Paid Leave Research, NAT’L P’SHIP WOMEN & FAMS., 

https://nationalpartnership.org/economic-justice/paid-leave-research/ [https://perma.cc/9YAP-

EPMW]; see also Equitable Growth, Factsheet: What Does the Research Say about the 

Economics of Paid Leave?, WASH. CTR. EQUITABLE GROWTH (Apr. 22, 2021), 

https://equitablegrowth.org/factsheet-what-does-the-research-say-about-the-economics-of-
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While expanding a benefit to a new class of individuals generally involves 

at least some increase in potential costs to the entity providing such benefits, 

that, standing alone, is not a sufficient reason to deny such benefits, and the costs 

here are unlikely to be onerous. The FMLA has been in place for decades.247 As 

a result, employers are familiar with and used to providing mandatory family 

and medical leave and already have measures in place regarding coverage for 

employees who take such leave. Moreover, federal law already has successfully 

utilized a more expansive definition of family that includes people who share a 

“family-like relationship” for purposes of other types of leave, such as funeral 

leave and federal employee leave.248 Importantly, it is clear from the existing 

state family and medical leave programs that have adopted an expansive 

definition of family that such programs remain financially viable, even when 

the definition of family is inclusive enough to encompass co-parents and other 

important relationships beyond spouses, children, and parents.249  

iii. Social Security Survivor Benefits 

Social Security is a social insurance and anti-poverty program funded by 

payroll taxes.250 It provides financially for workers and their family members 

when certain significant events occur that reduce or eliminate the worker’s 

income—retirement, disability, or death.251 The extension of Social Security 

rights to family members was done in an effort to reduce the economic hardship 

that may be faced by individuals who relied on the worker for support.252 

Survivor benefits are a core component of the Social Security benefits program; 

they are available to specified family members of deceased workers.253 

 

 247  US Department of Labor Highlights Federal Family, Medical Leave Protections 

as Nation Marks 30th Anniversary of Passage of Landmark Legislation, U.S. DEP’T LAB., 
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 250  About Social Security, SOC. SEC. ADMIN., https://www.ssa.gov/about-ssa 
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https://www.ssa.gov/news/press/factsheets/HowAreSocialSecurity.html [https://perma.cc/A2

BL-PQ7T]; see also Mission and Structure, SOC. SEC. ADMIN., https://www.ssa.gov/agency/ 

[https://perma.cc/T279-GG7J] (“Social Security is one of the most successful anti-poverty 

programs in our nation’s history.”). 
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 253  Survivors Benefits, SOC. SEC. ADMIN., https://www.ssa.gov/pubs/EN-05-10084.pdf 
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Generally, survivor benefits are available to surviving spouses age sixty and 

over, former spouses age sixty and over provided the marriage lasted at least ten 

years, unmarried minor children, and dependent parents age sixty-two and 

over.254  

In addition, regardless of their eligibility for spousal/ex-spousal survivor 

benefits, a surviving or divorced spouse of a deceased worker is eligible for what 

is termed the “mother’s or father’s insurance benefit” based on the deceased 

worker’s record if the individual is unmarried, not collecting other specified 

Social Security benefits, and has in their care the deceased’s legal child who is 

under the age of sixteen and entitled to child’s insurance benefits under the 

survivor benefits program.255 Notably, two of the most significant requirements 

that commonly apply to individuals claiming survivor benefits are waived for 

the mother’s/father’s insurance benefit. Specifically, neither the requirement 

that individuals claiming survivor benefits have reached a certain age (generally 

age sixty) nor the ten-year marriage duration requirement that generally applies 

to an individual who wishes to claim benefits based upon an ex-spouse’s work 

record apply to the mother’s/father’s insurance benefit.256  

The mother’s/father’s insurance benefit is distinct from the child’s survivor 

insurance benefit, despite the fact that the parent may manage both payments. 

While the survivor benefit that a parent receives on behalf of the parties’ shared 

child is to be used to meet the child’s needs,257 the mother’s/father’s insurance 

benefit is for the parent.258 Specifically, the mother’s/father’s benefit was added 

to enhance the ability of parents (at the time, mothers) to support themselves 

such that they were left with the time and resources necessary to provide a high 

level of care for their child.259 The inclusion of divorced former spouses who 

are caring for the parties’ child, coupled with the elimination of the usual ten 

year marriage length requirement for this population, reflects an awareness that 

the co-parent relationship is an important relationship for which it reasonable to 

attach expectations of mutual care and support regardless of whether the 

relationship involved the same kinds of expectations or behaviors as those that 
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commonly form within a long-term marital relationship.260 In fact, in 1972 

Congress expressly removed any requirement that a divorced former spouse 

claiming the mother’s/father’s benefit prove that they were to some extent 

financially dependent on the deceased.261 Interestingly, only the survivor 

category of the Social Security program includes mother’s/father’s benefits that 

extend to former spouses. The other two types of Social Security—disability 

and retirement—provide benefits on the basis of caring for the worker’s child 

only to current spouses; former spouses are excluded from this basis for 

claiming Social Security benefits.262  

To start, the mother’s/father’s survivor benefit should be extended to co-

parents who were never married. This is a logical extension of the benefit, which 

in the context of former spouses already recognizes the importance of co-parent 

support beyond that received on behalf of the child, regardless of how long the 

parties’ marriage lasted.263 The mother’s/father’s benefit recognizes the reality 

that children benefit in important ways when their parents have the support they 

need to provide for themselves. If there are no requirements regarding the length 

of the parties’ marriage, the claimant’s age, or the claimant’s dependency, and 

the reason for the benefit is to provide the remaining co-parent with resources 

to enhance her ability to care for herself so that she can better care for her child, 

then there is little reason to limit the benefit to co-parents who were once 

married. Finally, a logical next step would be to look into expanding other social 

security benefits to former spousal and non-marital co-parents who are caring 

for the worker’s child. This will require a detailed examination of the purpose 

of family benefits in those contexts and whether the justifications support 

extension to a broader class of familial relationships that includes co-parents. 

VI. CONCLUSION 

The time has come to reevaluate the law’s approach to the co-parent 

relationship. Many children are being raised by parents who are not married to 

each other. Excluding non-marital co-parent relationships from the provision of 

legal benefits and protections represents a fundamental failure to promote 

children’s best interests. Children fare best when their parents share a 
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cooperative, healthy relationship and when each parent has the support they 

require to care for themselves and their child. The law should support co-parents 

and their children by extending to the co-parent relationship some of the core 

foundational benefits that have been effective in supporting other relationships 

that, like the co-parent relationship, are recognized as essential to individual, 

familial, and societal well-being. 


