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Decarbonization goals and load growth are driving exponential 

demand for clean firm power. These changes come from existing 

industrial users and from expanding and emerging markets such as AI 

datacenters, hydrogen and low-carbon fuel production, and direct air 

capture. These developments are poised to transform the energy 

landscape in the United States. As part of this growth, U.S. policy 

currently envisions a rapid expansion of its fleet of nuclear energy 

generation facilities through construction of advanced nuclear 

reactors. The first of these projects, TerraPower’s Natrium Reactor, in 

Kemmerer, Wyoming, became in 2026 the first commercial reactor 

project to receive a construction permit from the Nuclear Regulatory 

Commission in nearly ten years. The proliferation of new nuclear 

energy facilities demands attention to how decisions are made 

regarding where those facilities are located. 

 

Legal literature on energy justice suggests evaluating energy systems 

according to numerous tenets—procedural justice among them. With 

the Natrium project as an example, this Article uses a procedural justice 

framework to evaluate the licensing and siting processes for nuclear 

facilities. It finds that the existing federal and state procedures, while 

imperfect, include requirements related to transparency, provide 

numerous opportunities for public participation, and include 
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accountability mechanisms. On a more macro level, it finds that 

procedural justice is advanced through the division of authority among 

federal and state actors, which, together with agency requirements for 

participation, provide for those who have the interests most implicated 

to exert proportionately greater influence in the authorization process. 

However, it also identifies structural limitations impacting the extent to 

which procedural justice can serve as a driver for energy system 

transformation; while current siting procedures address both societal 

scale radiological safety impacts and localized construction and 

operations impacts, nothing specifically addresses the risk that such 

facilities will disproportionately impact already disadvantaged 

communities.  
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I. INTRODUCTION 

In 1942, an abandoned squash court underlying Stagg Field at the University 

of Chicago became the unlikely test site for the United States’ first nuclear 

reactor.1 The reactor in question, Chicago Pile 1, bore a name fitting for its crude 

design: a twenty-foot-tall stack of graphite bricks packed with hundreds of 

blocks of uranium.2 Researchers, operating under the oversight of a wartime 

agency known as the Office of Scientific Research and Development, 

determined that the University of Chicago was a natural location for Chicago 

Pile 1 due to the concentrated talent of chemists and engineers who resided 

there.3 The accessibility, affordability, and familiarity of the location perhaps 

made up for what it lacked in conventionality.4 As an extension of the 

Manhattan Project, the entire project took place under a thick blanket of secrecy 

to intentionally hide its existence from the public,5 with researchers operating 

under the umbrella alias of the “Metallurgical Laboratory.”6 According to some 

reports, it was unclear at the time if the university’s president was even aware 

 

 1  Ludovico Centis, An American Temple, LOG, Fall 2018, at 65, 65–66. 

 2  See id. at 66. 

 3  Louise Lerner, The First Nuclear Reactor, Explained, U. CHI. NEWS (June 2025), 

https://news.uchicago.edu/explainer/first-nuclear-reactor-explained [https://perma.cc/22VX-

VNF3]; Making of the Met Lab, U.S. DEP’T OF ENERGY: THE MANHATTAN PROJECT, https://

www.osti.gov/opennet/manhattan-project-history/Places/MetLab/making-met.html [https://

perma.cc/4NBG-QJYQ]. 

 4   See Lerner, supra note 3; GLENN T. SEABORG, HISTORY OF MET LAB SECTION C-

1: MAY 1943 TO APRIL 1944, at 10 (1978), https://digital.library.unt.edu/ark:/ 67531/

metadc1182178/m2/1/high_res_d/6855661.pdf [https://perma.cc/HVM2-45CQ]. According 

to one account, researchers selected Chicago due to its affordable housing as well as the 

availability of scientists there who had not already been enlisted in other wartime research 

efforts. ARTHUR HOLLY COMPTON, ATOMIC QUEST: A PERSONAL NARRATIVE 110 (1956); 

U.S. DEP’T OF ENERGY, MANHATTAN DISTRICT HISTORY, BOOK IV - PILE PROJECT, VOLUME 

2 - RESEARCH, PART I - METALLURGICAL LABORATORY 35 (1946), https://www.osti.gov/

opennet/manhattan_district [https://perma.cc/VM89-BPTM]. 

 5  Franco Rasetti, Enrico Fermi, 121 SCIENCE 449, 450 (1955). 

 6  Making of the Met Lab, supra note 3.  

https://perma.cc/22VX-VNF3
https://perma.cc/22VX-VNF3
https://perma.cc/4NBG-QJYQ
https://perma.cc/4NBG-QJYQ
https://perma.cc/HVM2-45CQ
https://perma.cc/VM89-BPTM
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of the project.7 On December 2, 1942, Chicago Pile 1 made history when a few 

turns of a cadmium control rod yielded the world’s first recorded, self-

sustaining, and controlled nuclear chain reaction.8  

Chicago Pile 1 is certainly a relic of another era—one which predated 

modern siting regulations for commercial uses of nuclear energy.9 Indeed, it is 

difficult today to imagine developing a nuclear reactor in America’s third largest 

city, unbeknownst to its unwitting residents. Today, the processes for siting 

nuclear energy facilities and approving specific reactors look much different.10 

These processes involve rigorous environmental, technical, and legal review by 

numerous subject matter experts for any given reactor design or facility.11 

Moreover, in stark contrast to the secrecy that shrouded Chicago Pile 1, modern 

administrative law requires regulators to provide the public with notice and the 

opportunity to participate in and inform siting decisions.12 Understanding the 

modern processes used to site nuclear facilities is critical, due to both growing 

demand for new nuclear technology and recent presidential declarations 

indicating an intent to overhaul existing siting processes. 

The impetus for an increase in nuclear power production comes from both 

decarbonization goals and surging demand for reliable and secure sources of 

baseload power.13 Research indicates that meeting emissions reduction goals 

without nuclear energy on a large scale will be challenging and expensive.14 

Accordingly, most net-zero models forecast an increase in nuclear power.15 

 

 7  Lerner, supra note 3. 

 8  Centis, supra note 1, at 67–68; see Lerner, supra note 3. Following the success of 

Chicago Pile 1, the graphite brick tower was disassembled and moved to a new location in 

the Palos Forest Preserves outside of Chicago, which would eventually become the home of 

Argonne National Laboratory. Argonne National Laboratory, U.S. DEP’T OF ENERGY: THE 

MANHATTAN PROJECT, https://www.osti.gov/opennet/manhattan-project-history/Places/

MetLab/argonne.html [https://perma.cc/4NBG-QJYQ]. 

 9  The Atomic Energy Act, which established the Atomic Energy Commission as the 

first regulatory body tasked with oversight for the siting of nuclear energy generation 

facilities, was not enacted until 1946. See Atomic Energy Act of 1946, Pub. L. No. 79-585, 

60 Stat. 755. 

 10  See infra Parts IV, V. 

 11  See infra Parts IV, V. 

 12  See infra Parts IV(B), V(A)(2). 

 13  Martin Hjelmeland, Jonas Kristiansen Nøland, Stian Backe & Magnus Korpås, The 

Role of Nuclear Energy and Baseload Demand in Capacity Expansion Planning for Low-

Carbon Power Systems, APPLIED ENERGY, Jan. 1, 2025, at 1, 2. 

 14  See Ejeong Baik et al., What Is Different About Different Net-Zero Carbon 

Electricity Systems?, ENERGY & CLIMATE CHANGE, Dec. 2021, at 1, 2, 9; INT’L ENERGY 

AGENCY, NUCLEAR POWER AND SECURE ENERGY TRANSITIONS: FROM TODAY’S CHALLENGES 

TO TOMORROW’S CLEAN ENERGY SYSTEMS 8–9 (2022), https://www.iea.org/reports/nuclear

-power-and-secure-energy-transitions [https://perma.cc/PPZ3-57H4]. 

 15  See, e.g., U.S. DEP’T OF ENERGY, PATHWAYS TO COMMERCIAL LIFTOFF: 

ADVANCED NUCLEAR 12 (2024), https://www.repower.world/reports/pathways-to-commercial-

liftoff-advanced-nuclear [https://perma.cc/4AFQ-RNSQ]. In its 2023 update to the Net Zero 

Roadmap, the International Energy Agency raised its estimates for new nuclear power. See 

https://perma.cc/4NBG-QJYQ
https://perma.cc/PPZ3-57H4
https://perma.cc/4AFQ-RNSQ
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Consistent with these projections, in 2023 and 2024 numerous countries—

including the United States—committed to supporting the buildout of new 

nuclear generation as part of their strategies to reduce GHG emissions.16 

Although President Trump has backed away from international commitments to 

address climate change,17 he simultaneously set forth a policy to quadruple 

nuclear energy capacity in the U.S. in response to national security concerns and 

the demands of “energy-intensive industries such as artificial intelligence and 

quantum computing,”18 and to use federal authority to “ensure the rapid 

development, deployment, and use of advanced nuclear technologies.”19  

The reactors that are contemplated today differ from those in the United 

States’ existing fleet.20 Decades of investment in research and development 

have resulted in technical improvements to reactor designs.21 Advanced nuclear 

energy generation facilities primarily differ from current light or heavy water 

reactor designs in terms of fuel type, the speed of neutrons in the reactor after 

fission, and the coolant used to manage and transfer heat within the reactor 

system.22 The U.S. Department of Energy (DOE) and National Laboratory 

leaders promise that advanced nuclear energy technologies have the potential to 

address past challenges with conventional nuclear energy.23 Congress 

 

INT’L ENERGY AGENCY, NET ZERO ROADMAP: A GLOBAL PATHWAY TO KEEP THE 1.5 °C 

GOAL IN REACH, 2023 UPDATE 55 (2023), https://iea.blob.core.windows.net/assets/

9a698da4-4002-4e53-8ef3-631d8971bf84/NetZeroRoadmap_AGlobalPathwaytoKeepthe1.

5CGoalinReach-2023Update.pdf [https://perma.cc/RD4G-VD68]. 

 16  Countries Launch Joint Declaration to Triple Nuclear Energy Capacity by 2050 at 

COP28, NUCLEAR ENERGY AGENCY (Dec. 2, 2023), https://www.oecd-nea.org/jcms/pl_

88702/countries-launch-joint-declaration-to-triple-nuclear-energy-capacity-by-2050-at-cop28 

[https://perma.cc/Q96Y-V3FF]; THE WHITE HOUSE, SAFELY AND RESPONSIBLY EXPANDING 

U.S. NUCLEAR ENERGY: DEPLOYMENT TARGETS AND A FRAMEWORK FOR ACTION 4 (2024), 

https://bidenwhitehouse.archives.gov/wp-content/uploads/2024/11/US-Nuclear-Energy-

Deployment-Framework.pdf [https://perma.cc/9MKG-HZEZ]. 

 17  See, e.g., Exec. Order No. 14,162, 90 Fed. Reg. 8455, 8455 (Jan. 20, 2025). 

 18  Exec. Order No. 14,300, 90 Fed. Reg. 22587, 22587 (May 23, 2025). 

 19  Exec. Order No. 14,299, 90 Fed. Reg. 22581, 22581 (May 23, 2025). 

 20  MARK HOLT & ANNA E. NORMAND, CONG. RSCH. SERV., R48097, ENERGY AND 

WATER DEVELOPMENT: FY2025 APPROPRIATIONS 36 (2025); see also Benefits of Small 

Modular Reactors (SMRs), U.S. DEP’T OF ENERGY: OFF. OF NUCLEAR ENERGY, https://

www.energy.gov/ne/benefits-small-modular-reactors-smrs [https://perma.cc/72ZB-SHVM].  

 21  See generally INT’L ATOMIC ENERGY AGENCY, ADVANCES IN SMALL MODULAR 

REACTOR TECHNOLOGY DEVELOPMENTS (2018), https://aris.iaea.org/publications/smr_book_

2020.pdf [https://perma.cc/R6M6-ZPSD].  

 22  Mark Holt, CONG. RSCH. SERV., R45706, ADVANCED NUCLEAR REACTORS: 

TECHNOLOGY OVERVIEW AND CURRENT ISSUES 9 (2023).  

 23  John Wagner, Urgent Imperative: The Crucial Role of Near-Term Nuclear 

Deployment, IDAHO NAT’L LAB’Y, https://inl.gov/urgent-imperative-the-crucial-role-of-near-

term-nuclear-deployment [https://perma.cc/Y3F7-UZRA]; see Benefits of Small Modular 

Reactors (SMRs), supra note 20. 

https://perma.cc/RD4G-VD68
https://perma.cc/Q96Y-V3FF
https://perma.cc/9MKG-HZEZ
https://perma.cc/72ZB-SHVM
https://perma.cc/R6M6-ZPSD
https://perma.cc/Y3F7-UZRA
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simultaneously claims the adoption of these technologies will reduce emissions 

and enhance local economic development opportunities.24  

To accelerate deployments and overcome the high cost and risk associated 

with these first-of-a-kind projects, Congress has authorized new programs to 

provide billions of dollars in public investment and support for advanced 

reactors.25 These include the Advanced Nuclear Energy Licensing Cost-Share 

Grant Program26 in the Nuclear Energy Innovation Capabilities Act of 201727 

and the Advanced Reactor Demonstration Program (ARDP) in 2020.28 These 

programs, combined with tax credits,29 have encouraged private sector 

investments.30 While only three new reactors have been built and licensed to 

operate in the United States since 1996,31 today, more than thirty companies are 

 

 24  See Energy Act of 2020, Pub. L. No. 116-260, § 2003, 134 Stat. 1182, 2460 (2020) 

(codified as amended at 42 U.S.C. § 16272(b)); Benefits of Small Modular Reactors (SMRs), 

supra note 20. 

 25  HOLT & NORMAND, supra note 20, at 30, 36; § 2003, 134 Stat. at 2460. Only 

facilities meeting the legal definition of an advanced reactor are eligible for funding under 

this program. This definition was adopted as part of legislation establishing national energy 

policies and programs and setting forth research and development priorities. In the Nuclear 

Energy Innovation Capabilities Act of 2017, Congress defines an Advanced Nuclear Reactor 

as “a nuclear fission reactor . . . with significant improvements” over the most recent 

generation of nuclear fission reactors, which may include: inherent safety features; lower 

waste yields; greater fuel utilization; superior reliability; resistance to proliferation; 

increased thermal efficiency; and the ability to integrate into electric and nonelectric 

applications. Or, a nuclear fusion reactor. 42 U.S.C. § 16271(b)(1). 

 26  Advanced Nuclear Energy Licensing Cost-Share Grant Program, 42 U.S.C. 

§ 16280. 

 27  Nuclear Energy Innovation Capabilities Act of 2017, Pub. L. No. 115-248, 132 

Stat. 3154 (2018). 

 28  Energy and Water Development and Related Agencies Appropriations Act of 2020, 

Pub. L. No. 116-94, 133 Stat. 2534 (2019); Energy Act of 2020, Pub. L. No. 116-260 

(codified as amended at 42 U.S.C. § 16279(a)); HOLT & NORMAND, supra note 20, at 40. 

Originally housed under the Office of Nuclear Energy, management of ARDP projects 

moved under the Office of Clean Energy Demonstrations (OCED) in 2022. OFF. OF CLEAN 

ENERGY DEMONSTRATIONS, U.S. DEP’T OF ENERGY, MULTI-YEAR PROGRAM PLAN 2023, at 

39 (2023), https://www.energy.gov/sites/default/files/2023-07/OCED%202023%20Multi-

Year%20Program%20Plan.pdf [https://perma.cc/ZZ9X-DWJD]; but see id. (“Funding 

responsibility for all other ARDP elements, including the Risk Reduction projects, remains 

with [the Office of Nuclear Energy].”). 

 29  STEVEN AUMEIER ET AL., MICROREACTOR APPLICATIONS IN U.S. MARKETS: 

EVALUATION OF STATE-LEVEL LEGAL, REGULATORY, ECONOMIC AND TECHNOLOGY 

IMPLICATIONS 35 (2023). 

 30  See Leslie Abrahams, The Future of U.S. Nuclear Energy Depends on the Inflation 

Reduction Act, CTR. FOR STRATEGIC & INT’L STUDS. (Apr. 10, 2025), https://www.csis.org/

analysis/future-us-nuclear-energy-depends-inflation-reduction-act [https://perma.cc/3HQC-

5J22]. 

 31  At the date of publication, these reactors include Unit 2 of Tennessee’s Watts Barr 

Nuclear Plant (2016) and Units 3 (2023) and 4 (2024) of Georgia’s Alvin W. Vogtle Electric 

Generating Plant. How Old Are U.S. Nuclear Power Plants, and When Was the Newest One 

https://perma.cc/ZZ9X-DWJD
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engaging with the Nuclear Regulatory Commission (NRC) regarding new-build 

energy generation projects for advanced reactor designs.32 At least some of 

these will likely be constructed and begin operations within the next decade.33  

Social scientists have criticized nuclear facility siting procedures on 

procedural justice grounds related to fairness, accessibility, and equitable 

inclusion in environmental decision-making processes.34 Similarly, the 

International Atomic Energy Agency (IAEA) characterizes historic nuclear 

siting procedures globally  as top-down “decide, announce, defend” approaches 

that fail to include public discussion.35 The failure of these approaches36 and 

research showing the importance of transparent and fair procedures37 have 

resulted in an increased focus on stakeholder engagement and procedural 

changes among national and intergovernmental nuclear government entities. 

For example, the IAEA now emphasizes the importance of continuous 

stakeholder engagement,38 and the DOE has pursued “consent-based” efforts 

related to the identification of a location for disposal of commercial nuclear 

waste.39  

The renewed and increased interest in developing new nuclear energy 

generation facilities demands attention to the procedures through which these 

 

Built?, U.S. ENERGY INFO. ADMIN. (May 8, 2024), https://www.eia.gov/tools/faqs/faq.php?id=

228&t=21 [https://perma.cc/UJ5K-BRVR].  

 32  Pre-Application Activities for Advanced Reactors, U.S. NUCLEAR REGUL. COMM’N 

(Dec. 18, 2025), https://www.nrc.gov/reactors/new-reactors/advanced/who-were-working-with/

pre-application-activities [https://perma.cc/B8K5-PL3A]. 
 33  See Abrahams, supra note 30. 

 34  See Carolyn Stephens & Chris Church, Environmental Justice and Health, in 

INTERNATIONAL ENCYCLOPEDIA OF PUBLIC HEALTH 499, 502 (2d ed. 2017). Most 

scholarship on procedural justice in the nuclear context has focused on international 

processes for siting radioactive waste storage or disposal facilities. 

 35  See INT’L ATOMIC ENERGY AGENCY, STAKEHOLDER ENGAGEMENT IN NUCLEAR 

PROGRAMMES 1 (2021), https://www-pub.iaea.org/MTCD/publications/PDF/PUB1967_

web.pdf [https://perma.cc/U4UX-KNW6]. Tamar Jergensen Cerafici also uses this 

characterization for license renewal decisions. See Tamar J. Cerafici, Is New Always Better? 

The Case for License Renewal in the Next Generation, 26 PACE ENV’T. L. REV. 391, 401–02 

(2009). 

 36  Matthew Cotton, Environmental Justice as Scalar Parity: Lessons from Nuclear 

Waste Management, 31 SOC. JUST. RSCH. 239, 243–45 (2018); see also BLUE RIBBON 

COMM’N ON AM.’S NUCLEAR FUTURE, REPORT TO THE SECRETARY OF ENERGY vi (2012). 

 37  Pius Krütli, Michael Stauffacher, Dario Pedolin, Corinne Moser & Roland W. 

Scholz, The Process Matters: Fairness in Repository Siting for Nuclear Waste, 25 SOC. JUST. 

RSCH. 79, 80 (2012); see also Tuuli Vilhunen, Matti Kojo, Tapio Litmanen & Behnam Taebi, 

Perceptions of Justice Influencing Community Acceptance of Spent Nuclear Fuel Disposal. 

A Case Study in Two Finnish Nuclear Communities, 25 J. RISK RSCH. 1023, 1042 (2022). 

 38  INT’L ATOMIC ENERGY AGENCY, supra note 35, at 3, 10. 

 39  Jennifer Richter, Michael J. Bernstein & Mahmud Farooque, The Process to Find 

a Process for Governance: Nuclear Waste Management and Consent-Based Siting in the 

United States, ENERGY RSCH. & SOC. SCI., May 2022, at 1, 1. 

https://perma.cc/UJ5K-BRVR
https://perma.cc/B8K5-PL3A
https://perma.cc/U4UX-KNW6
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facilities are sited and authorized.40 The history of nuclear technology 

development within the United States reveals decades of federal failures to 

address the associated technical, environmental, and human health risks, 

subjugating the interests of local communities to prevailing federal interests of 

the time.41 While advanced reactors are anticipated to be safer than conventional 

reactors, amidst political pressures to deploy technologies quickly,42 assuring 

that communities are aware of proposed projects and understand the potential 

risks is essential to protecting individual interests in autonomy and self-

determination through publicly accountable, democratic systems.43 The legal 

and regulatory context in which energy projects emerge can no longer be 

ignored.44  

Applying a procedural justice framework, this Article analyzes the formal 

procedures for authorizing nuclear energy generation facilities. As illustrated in 

Part II, procedural justice is a core tenet of the energy justice field. Energy 

justice provides a lens through which to critically evaluate the complete, long-

term, and big-picture societal costs and benefits of energy decision-making. 

Understanding that the impacts from energy developments transcend the scope, 

costs, timeframe, and physical location of the infrastructure itself and that the 

burdens and benefits of specific energy decisions are rarely equally distributed, 

procedural justice scholars stress the importance of inclusive procedures that 

include mechanisms for transparency, public participation, and accountability.45  

Using TerraPower’s Natrium project in Kemmerer, Wyoming as an 

example, Parts III and IV apply this framework to the federal, state, and local 

processes for licensing and siting nuclear generation facilities. Located in an 

unincorporated area of Lincoln County outside of Kemmerer, Wyoming, the 

 

 40  See Are Civil Nuclear Credits Still Relevant? DOE Is Asking Nuclear Operators 

for Input, AM. NUCLEAR SOC’Y: NUCLEAR NEWSWIRE (Oct. 21, 2024), https://www.ans.org/

news/article-6502/are-civil-nuclear-credits-still-relevant-doe-is-asking-nuclear-operators

-for-input/#:~:text=DOE [https://perma.cc/P8VT-TH95]; INT’L ATOMIC ENERGY AGENCY, 

MANAGING SITING ACTIVITIES FOR NUCLEAR POWER PLANTS 1 (2022) https://www-

pub.iaea.org/MTCD/Publications/PDF/PUB2000_web.pdf [https://perma.cc/D8L3-86V2]. 

 41   Dean Kyne & Bob Bolin, Emerging Environmental Justice Issues in Nuclear 

Power and Radioactive Contamination, INT’L J. ENV’T RSCH. & PUB. HEALTH, July 2016, 

at 1, 8, https://www.mdpi.com/1660-4601/13/7/700 [https://doi.org/10.3390/ijerph13070700]. 

 42  Francisco “A.J.” Camacho & Peter Behr, DOGE Told Regulator to ‘Rubber Stamp’ 

Nuclear, POLITICO (July 14, 2025), https://www.politico.com/news/2025/07/14/doge-to-

regulator-rubber-stamp-nuclear-00450658 [https://perma.cc/S3ZB-3DX2]; Enhanced Safety of 

Advanced Reactors, U.S. DEP’T OF ENERGY: OFF. OF NUCLEAR ENERGY, https://

www.energy.gov/ne/enhanced-safety-advanced-reactors [https://perma.cc/ZR4U-2SZF]. 

 43  See Jan-Willem van Prooijen, Procedural Justice as Autonomy Regulation, 96 J. 

PERSONALITY & SOC. PSYCH. 1166, 1166, 1168 (2009). 

 44   Kirsten Jenkins, Darren McCauley & Alister Forman, Energy Justice: A Policy 

Approach, 105 ENERGY POL’Y 631, 632 (2017); Benjamin K. Sovacool, Matthew Burke, 

Lucy Baker, Chaitanya Kumar Kotikalapudi & Holle Wlokas, New Frontiers and 

Conceptual Frameworks for Energy Justice, 105 ENERGY POL’Y 677, 689 (2017). 

 45  See infra Part VI. 

https://perma.cc/P8VT-TH95
https://doi.org/10.3390/ijerph13070700
https://perma.cc/S3ZB-3DX2
https://perma.cc/ZR4U-2SZF
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Natrium project has required both federal approvals from the NRC, which has 

exclusive authority to evaluate the safety and security of nuclear facilities,46 and 

a state permit from the Wyoming Industrial Siting Council (ISC), which 

evaluates facility impacts and spatial appropriateness.47 While local building 

permit processes are preempted by federal and state law, the project will also be 

required to conform with the Lincoln County land use plan.48 At each level of 

decision making, legal requirements assure that procedures are transparent, are 

followed, and allow for the participation of interested parties.49 As the first 

commercial, advanced nuclear energy facility to commence construction in the 

United States,50 the TerraPower project provides opportunity to observe and 

evaluate the facility authorization processes that may be applicable to these 

facilities.  

An assessment of these requirements, however, does not alone answer the 

critical question of who participates in siting decisions and how that information 

impacts substantive outcomes. The answer depends on the nature of the 

decisions being made and which stakeholders are implicated. The functional 

purpose of administrative formalities related to transparency, public 

participation, and accountability is to assure the legitimacy of administrative 

processes and facilitate democratic decision-making. Part V illustrates that the 

procedures for nuclear facility authorizations are designed to provide 

individuals whose interests are most affected with greater influence in the 

process. This is achieved both through structural divisions of authority between 

state and federal agencies and through standing requirements within 

administrative procedures. Collectively, the multilateral governance structure 

provides stakeholders with proportionate procedural rights at every scale such 

that receipt of all approvals should represent a robust social accord. 

Echoing the observations of other scholars, Part V also illustrates how the 

procedural protections within administrative law do not themselves assure 

distributive justice.51 As with most energy and infrastructure siting processes in 

the United States, nuclear siting procedures are intended to mitigate risk and 

 

 46  See infra Part III. The project will also require other federal permits such as those 

required by the Clean Water Act. See U.S. NUCLEAR REGUL. COMM’N, ENVIRONMENTAL 

IMPACT STATEMENT FOR THE CONSTRUCTION PERMIT APPLICATION FOR KEMMERER POWER 

STATION UNIT 1: DRAFT REPORT FOR COMMENT App. D (2025). The scope of this Article, 

however, is limited to federal laws specific to nuclear facilities. 

 47  See infra Part IV. 

 48  See infra Part IV. State statutes enable counties in Wyoming to enact regulations 

and restrictions to the location of improvements to and use of land, See WYO. STAT. ANN 

§§ 18-5-201 to -208, -301 to -319 (West, Westlaw through 2025 Gen. Sess.). 

 49  See infra Part IV. 

 50  Sonal Patel, Kemmerer 1 Breaks Ground: A Look at TerraPower’s Natrium Fast 

Reactor Nuclear Power Plant, POWER (June 13, 2024), https://www.powermag.com/

kemmerer-1-breaks-ground-a-look-at-terrapowers-natrium-fast-reactor-nuclear-power-plant 

[https://perma.cc/N4U8-527X]. 

 51  See infra Parts IV–V. 

https://perma.cc/N4U8-527X
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impacts to an acceptable level for all people, not to address underlying social-

spatial inequities.52 The process also considers each project independently. 

While this assures reciprocity between individuals on a project-by-project basis, 

it fails to address the nonreciprocal accumulation of environmental burdens 

across projects.53 This goes beyond assuring that existing procedures are 

transparent, accessible, and accountable. Particularly given the limited efficacy 

of civil rights law to address these inequities ex-post and the exclusive focus of 

federal licensing processes on radiological safety, the Article identifies the 

opportunity to incorporate substantive distributive justice requirements in state 

facility authorization processes. 

Since this Article was first submitted for publication, the Trump 

Administration issued executive orders intended to overhaul the siting 

procedures for nuclear generation facilities and increase the use of nuclear 

energy nationwide.54 Although the NRC has only just begun publishing draft 

rules to implement these EOs,55 it seems likely that many of the new advanced 

reactors developed in the United States will be licensed through abbreviated 

federal procedures. At the same time, the Trump Administration has, through 

the removal of congressionally appointed commissioners, undermined the 

independent decision-making of the NRC. These decisions directly implicate 

procedural justice within nuclear facility authorizations and emphasize the 

importance of multi-level governance structures with different scales of political 

accountability in assuring just outcomes. 

II. ENERGY JUSTICE & THE ROLE OF PROCEDURE 

A. Just Energy Systems 

Political theorist Michael Sandel posits that analyzing whether a society is 

“just” requires questioning how the society “distributes the things we prize—

income and wealth, duties and rights, powers and opportunities, offices and 

honors. A just society . . . gives each person his or her due.”56 Sandel’s 

description of a just society is rooted in the principle of reciprocity—well 

established in political philosophy and the theory of social contract.57 Within 

 

 52  See infra Part VI. 

 53  Reciprocity has been acknowledged as a principle of justice since Aquinas. See 

Richard P. Hiskes, Environmental Rights, Intergenerational Justice, and Reciprocity with 

the Future, 19 PUB. AFFS. Q. 177, 178 (2005). 

 54  See generally Exec. Order No. 14,299, 90 Fed. Reg. 22581 (May 23, 2025); Exec. 

Order 14,301, 90 Fed. Reg. 22591 (May 23, 2025); Exec. Order. 14,300, 90 Fed. Reg. 22587 

(May 23, 2025). 

 55  Throughout the text the authors have identified regulations that are implicated by 

the executive orders. See infra notes 511–514 and accompanying text. 

 56  MICHAEL J. SANDEL, JUSTICE: WHAT’S THE RIGHT THING TO DO? 19 (2009). 

 57  See, e.g., Michel Rosenfeld, Contract and Justice: The Relation Between Classical 

Contract Law and Social Contract Theory, 70 IOWA L. REV. 769, 791 (1985); Edward B. 
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this contractarian view, a just society is one created through the mutual assent 

of individuals, within which each person is endowed with equal rights of 

autonomy, self-determination, and security in their persons and property and is 

burdened by equal measures of social responsibility.58 In other words, give as 

good as you get. 

Legal scholars first began to apply these principles of fairness and equality 

to environmental law in the 1990s. Following civil rights litigation and social 

science studies linking race, socioeconomic status, and exposure to 

environmental pollution,59 scholars such as Richard Lazarus,60 Vicki Been,61 

and Luke Cole62 observed that the technical focus of environmental laws failed 

to account for distributional inequities and that addressing the problem would 

require structural changes, including changes to siting procedures, civil rights 

laws, and structural power inequities. Recognizing that environmental injuries 

manifested in diverse ways, resulting in a lack of a consistent terminology across 

fields, in 2000, Robert Kuehn conceptualized environmental justice through a 

four-part taxonomy to describe unique subsets of environmental justice issues: 

distributive justice, procedural justice, corrective justice,63 and social justice.64  

More recently, scholars have carved out a subfield of “energy justice” which 

applies these factors to critically evaluate the social, economic, and 

 

Foley, The Political Theory Perspective: Jurisprudence and Theology, 66 FORDHAM L. REV. 

1195, 1199 (1998); JOHN RAWLS, A THEORY OF JUSTICE 453, 460 (photo. reprt. 2005) (1971). 

See generally JEAN JACQUES ROUSSEAU, THE SOCIAL CONTRACT 50 (Maurice Cranston 

trans., 1968) (1762).  

 58  See Gregory C. Keating, Reasonableness and Rationality in Negligence Theory, 48 

STAN. L. REV. 311, 315–16, 318 (1996). 

 59  U.S. COMM’N ON C.R., NOT IN MY BACKYARD: EXECUTIVE ORDER 12,898 AND 

TITLE VI AS TOOLS FOR ACHIEVING ENVIRONMENTAL JUSTICE 14–15 (2003), https://

www.usccr.gov/files/pubs/envjust/ej0104.pdf [https://perma.cc/3WA3-BWFC]. See generally 

Bean v. Sw. Waste Mgmt. Corp., 482 F. Supp. 673 (S.D. Tex. 1979) (assessing Plaintiffs’ 

claim that Defendants’ decision to place solid waste facility in their neighborhood was 

motivated by racial discrimination in violation of the Civil Rights Act), aff’d, 782 F.2d 1038 

(5th Cir. 1986). 

 60  See generally Richard J. Lazarus, Pursuing “Environmental Justice”: The 

Distributional Effects of Environmental Protection, 87 NW. U. L. REV. 787 (1993). 

 61  See generally Vicki Been, What’s Fairness Got to Do with It? Environmental 

Justice and the Siting of Locally Undesirable Land Uses, 78 CORN. L. REV. 1001 (1993). 

 62  See Luke W. Cole, Remedies for Environmental Racism: A View from the 

Field, 90 MICH. L. REV. 1991, 1192, 1196–97 (1992). 

 63  See Robert R. Kuehn, A Taxonomy of Environmental Justice, 30 ENV’T L. REP. 

10681, 10681 (2000). Corrective justice relates to the mechanisms of compensation and 

reparation used to deter and punish wrongdoers (embodied, for instance, in the polluter pays 

principle). Id. at 10693–94. 

 64  Social justice relates to environmental justice in a more holistic and interrelated 

way, “as part of larger problems of racial, social, and economic justice and helps illustrate 

the influence of politics, race, and class on an area’s quality of life.” See id. at 10699.  
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environmental issues relevant to energy development and utilization.65 As 

articulated by one prominent scholar, “how we distribute the benefits and 

burdens of energy systems is preeminently a concern for any society that aspires 

to be fair.”66 Tracking Kuehn’s taxonomy, contemporary scholarship 

summarizes the purpose of energy justice as evaluating “(a) where injustices 

emerge, (b) which affected sections of society are ignored, (c) which processes 

exist for their remediation in order to (i) reveal, and (ii) reduce such 

injustices.”67 Some of these factors are more substantive and outcome-based, 

inquiring into inequalities in the distribution of burdens and powers, and others 

are procedural, evaluating how decisions are made. 

B. Procedural Justice 

Injustices are more likely to arise when the geographic scale of decision-

making and the scale of outcomes are misaligned.68 When decisions about 

energy generation are made at the state, national, or international level through 

politically elected representatives, localized concerns among those most likely 

to experience the impacts of energy production may be de-emphasized or 

ignored.69 For example, in a 1975 New York Times op-ed, Colorado’s then-

Governor Richard Lamm criticized the federalism structure for enabling the 

United States to rapidly develop and maximize fossil fuel resources on federal 

lands situated within Western states.70 Governor Lamm emphasized how 

Western states would shoulder this burden for the entire nation and highlighted 

the regions’ lack of influence over federal decision-making that “deeply affect” 

local economies, environments, and social norms.71 Specifically: 

 

 65  See Kirsten Jenkins, Darren McCauley, Raphael Heffron, Hannes Stephan & 

Robert Rehner, Energy Justice: A Conceptual Review, 11 ENERGY RSCH. & SOC. SCI. 174, 

175 (2016) [hereinafter Jenkins, McCauley, Heffron, Stephan & Rehner, Conceptual 

Review]; Kirsten E.H. Jenkins, Shannon Spruit, Christine Milchram, Johanna Höffken & 

Behnam Taebi, Synthesizing Value Sensitive Design, Responsible Research and Innovation, 

and Energy Justice: A Conceptual Review, 69 ENERGY RSCH. & SOC. SCI. no. 101727, Nov. 

2020, at 1, https://www.sciencedirect.com/science/article/pii/S2214629620303029 [https://

doi.org/10.1016/j.erss.2020.101727]. 

 66  Benjamin K. Sovacool, What Are We Doing Here? Analyzing Fifteen Years of 

Energy Scholarship and Proposing a Social Science Research Agenda, 1 ENERGY RSCH. & 

SOC. SCI. 1, 15 (2014). 

 67  Jenkins, McCauley, Heffron, Stephan & Rehner, Conceptual Review, supra note 

65, at 175; Jenkins, McCauley & Forman, supra note 44, at 631. 

 68  See Shelley Welton, Grasping for Energy Democracy, 116 MICH. L. REV. 581, 

597–602 (2018) (identifying the mismatch between the scale of energy governance and the 

scale of impacts as a central driver of calls for democratizing energy law). 

 69  See Lazarus, supra note 60, at 852; Shelley Welton, The Citizen and the Energy 

Regulatory Process, 8 U. PA. J.L. & PUB. AFF. 31, 34 (2023). 

 70  See Richard D. Lamm, Energy Development and the Worried West, N.Y. TIMES, 

Sep. 14, 1975, at 187. 

 71  See id. 

https://doi.org/10.1016/j.erss.2020.101727
https://doi.org/10.1016/j.erss.2020.101727
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From these [federal] decisions, new towns will spring up, old towns will die, 

immense amounts of our already limited water will be diverted to energy; 

existing economies like agriculture will likely suffer grievous loss [as many of 

the fossil resources are found below the region’s best farmlands]. Trout 

streams, long favorites of our citizens, will dry up and small rural counties will 

soon become large urbanized counties. Immense new taxpayer improvements 

will be required: new schools, new sewer systems, new road systems. A recent 

estimate warned that it would cost $12,400 per worker to provide merely the 

necessary municipal services. Planners have warned in one study that three 

counties that today have 78,700 people could expect 310,000 people by 1985.72  

Just procedures address these misalignments by providing stakeholders with 

an opportunity to participate in decision-making processes in a way that yields 

meaningful results.73 Participation includes both direct inclusion in 

administrative procedures and political representation in deliberations regarding 

how decisions are made. At its core, procedural justice protects an individual’s 

natural rights of autonomy and self-determination, namely the right to fairly and 

equally influence the systems and structures that impact one’s life.74 Just 

procedures can facilitate democratic accountability by providing the public with 

transparency and judicial oversight of the actions and rationales of elected 

decisionmakers.75 Kuehn quotes both Dworkin and Aristotle to describe 

procedural justice as “‘equal concern and respect in the political decision about 

how . . . goods and opportunities are to be distributed,’” and as having “‘an 

equal share in ruling and being ruled.’”76 Due to these characteristics, Nicola 

Ulibarri describes procedural justice as “an end goal itself, promoting society’s 

democratic ideals.”77  

Kuehn suggests that the evaluation of procedural justice requires analysis 

of both an ex ante evaluation of how procedures are designed and an ex post 

evaluation of whether individuals were actually treated with “equal concern and 

respect.”78 The first prong interrogates how a process is designed and asks 

whether or not that design is conducive to fair and just outcomes.79 This 

evaluation includes who is involved and influential in decision-making 

 

 72  Id. 

 73  See Jonathan Skinner-Thompson, Procedural Environmental Justice, 97 WASH. L. 

REV. 399, 402 (2022). 

 74  See First National People of Color Environmental Leadership Summit: Principles 

of Environmental Justice,  RACE, POVERTY & ENV’T, Fall 1991/Winter 1992, at 31–32. 

 75  See Joshua Ulan Galperin, A Restatement of Democracy, 69 VILL. L. REV. 55, 87, 

91–93 (2024). 

 76  Kuehn, supra note 63, at 10688 (citations omitted).  

 77  Nicola Ulibarri, Omar Pérez Figueroa & Anastasia Grant, Barriers and 

Opportunities to Incorporating Environmental Justice in the National Environmental Policy 

Act, ENV’T IMPACT ASSESSMENT REV., Nov. 2022, at 1, 2, https://www.sciencedirect.com/

science/article/pii/S0195925522001469?via%3Dihub [https://doi.org/10.1016/j.eiar.2022.106880]. 

 78  Kuehn, supra note 63, at 10688. 

 79  See id.; Ulibarri, Figueroa & Grant, supra note 77, at 2. 
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processes,80 including whether decision-makers are perceived as biased,81 

whether concerns from the public are properly acknowledged, and whether the 

public has access to resources needed to meaningfully engage in the process.82 

When the decision-making process is unfair, procedural justice necessitates 

access to judicial and administrative systems for complaint, hearing, and 

remedy.83 Ex post evaluations cannot be deduced solely from the outcome of 

decision-making processes and must include participants’ perceptions of 

whether they were treated with fairness and dignity.84  

Whereas procedural justice issues related to the storage of nuclear waste 

have garnered significant attention,85 there have been fewer scholarly or 

evaluative efforts related to the siting of nuclear energy generation facilities. 

With new federal spending encouraging expanded construction of advanced 

nuclear energy facilities, attention to the procedures through which decisions 

are made reveals the manner by which stakeholders have opportunities to shape 

 

 80  See Benjamin K. Sovacool, Raphael J. Heffron, Darren McCauley & Andreas 

Goldthau, Energy Decisions Reframed as Justice and Ethical Concerns, NATURE ENERGY, 

May 6, 2016, at 1, 2 [hereinafter Sovacool, Heffron, McCauley & Goldthau, Energy 

Decisions], https://www.nature.com/articles/nenergy201624 [https://doi.org/10.1038/nenergy.

2016.24].  

 81  See Marissa Z. Bell, Spatialising Procedural Justice: Fairness and Local 

Knowledge Mobilisation in Nuclear Waste Siting, 26 LOCAL ENV’T 165, 172 (2021). 

Researchers examining waste siting procedures in Canada found that community members 

perceived participation mechanisms as having a bias toward nuclear waste siting acceptance 

and excluding marginalized groups. Id. at 173. 

 82  See Skinner-Thompson, supra note 73, at 399. 

 83  See generally Benjamin J. Richardson & Jona Razzaque, Public Participation in 

Environmental Decision-Making, in ENVIRONMENTAL LAW FOR SUSTAINABILITY 165 

(Benjamin J. Richardson & Stepan Wood eds., 2006) (discussing the procedural differences 

in various types of public participation and acknowledging the role of law in making 

participation accessible). 

 84  For instance, researchers interviewed members of NGOs, government, regulators, 

and industry regarding a new reactor project in the United Kingdom and found “a nuanced 

triple lock (business–regulator–government) approach to responsibility,” which diffused 

responsibility and ensured only a “minimal sense of energy justice.” See, e.g., Kirsten 

Jenkins, Darren McCauley & Charles R. Warren, Attributing Responsibility for Energy 

Justice: A Case Study of the Hinkley Point Nuclear Complex, 108 ENERGY POL’Y 836, 840 

(2017) [hereinafter Jenkins, McCauley & Warren, Attributing Responsibility]. 

 85  See, e.g., Jennifer Richter, Energopolitics and Nuclear Waste: Containing the 

Threat of Radioactivity, 30 ENERGY RSCH. & SOC. SCI. 61, 61–62, 69 (2017); Danielle 

Endres, From Wasteland to Waste Site: The Role of Discourse in Nuclear Power’s 

Environmental Injustices, 14 LOCAL ENV’T 917, 921, 930 (2009); Thomas Webler & Seth 

Tuler, Unpacking the Idea of Democratic Community Consent-Based Siting for Energy 

Infrastructure, 24 J. RISK RSCH. 94, 95, 104 (2021). Early scholarship on community 

participation in such siting did not explicitly recognize or label such participation as related 

to procedural justice, through procedural justice was already a broadly existing and defined 

concept. See Brian Wynne, Sheepfarming After Chernobyl: A Case Study in Communicating 

Scientific Information, ENV’T, Mar. 1989, at 10, 37. See generally JOHN THIBAUT & LAURENS 

WALKER, PROCEDURAL JUSTICE: A PSYCHOLOGICAL ANALYSIS (1975). 
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and influence facility siting processes. Documenting historic procedural justice 

issues related to the U.S. nuclear weapons programs and the potential 

distributive inequities related to nuclear power production and commercial 

nuclear waste disposal, social science researchers Kyne and Bolin suggest that 

the “nuclear renaissance” should be accompanied with renewed commitment to 

transparency and “democratic procedures and full consultation.”86 This Article 

evaluates the extent to which modern federal and state administrative 

proceedings applicable to the nuclear facility siting live up to this vision. It 

condenses several of the overlapping principles found in procedural justice 

literature87 into three evaluative principles. Rather than being ends in 

themselves, these principles represent the characteristics of systems that 

facilitate fair and equal governance, and which collectively comprise what 

Professor Boyd has called the “principal virtues of modern American 

administrative law”88: transparency, public participation, and accountability. 

C. Transparency 

Transparency is core to procedural justice. Transparency promotes good 

governance by facilitating access to information and communicating of the 

impact of community voices in energy project decision-making.89 To be 

transparent, procedures should provide public access to information throughout 

all stages of the process and at every level of decision-making,90 allow interested 

parties to “find out what is going on inside a [government agency],”91 create 

visibility regarding “who is responsible for what” risks,92 and require decision 

makers to clearly communicate their reasoning to interested parties.93  

 

 86  See Kyne & Bolin, supra note 41, at 14–15. 

 87  Energy justice literature describes procedural justice as including both regulatory 

and non-regulatory strategies that hinge on crucial concepts of transparency, accountability, 

due process, public participation, and good governance. See Jenkins, McCauley, Heffron, 

Stephan & Rehner, Conceptual Review, supra note 65, at 178; Benjamin K. Sovacool & 

Michael H. Dworkin, Energy Justice: Conceptual Insights and Practical Applications, 142 

APPLIED ENERGY 435, 436 (2015). 

 88  William Boyd, De-Risking Environmental Law, 48 HARV. ENV’T. L. REV. 153, 166 

(2024). 

 89  See Sovacool & Dworkin, supra note 87, at 439. 

 90  See EXTRACTIVE INDUSTRIES TRANSPARENCY INITIATIVE, PROGRESS REPORT 27 

(2022); Cristina Ruano-Chamorro, Georgina G. Gurney & Joshua E. Cinner, Advancing 

Procedural Justice in Conservation, CONSERVATION LETTERS, May/June 2022, at 1, 3, 

https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/conl.12861 [https://doi.org/10.1111

.conl.12861]; Sovacool, Heffron, McCauley & Goldthau, Energy Decisions, supra note 80, 

at 4–5. 

 91  Sanne Akerboom & Robin Kundis Craig, How Law Structures Public Participation 

in Environmental Decision Making: A Comparative Law Approach, 32 ENV’T POL’Y & 

GOVERNANCE 232, 235 (2022). 

 92  Jenkins, McCauley & Warren, Attributing Responsibility, supra note 84, at 841. 

 93  See Ruano-Chamorro, Gurney & Cinner, supra note 90, at 4. 
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Transparency enables the other two prongs of good governance: public 

participation and accountability. It supports participation within administrative 

siting procedures by disseminating information on both the project and the 

decision-making processes. Toward this objective, information should be 

communicated in an appropriate form (that the public can easily use and 

understand) and within an appropriate timeframe to allow for meaningful 

participation.94 Highly technical, complex, assumption-laden, and 

extraordinarily lengthy data disclosures may make it difficult for the public to 

locate the pertinent information and the actual decisions made by government 

officials.95 By providing visibility to the decision-making process, including 

reason-giving, transparency also facilitates more robust government 

accountability for the administrative process and its outcomes, including 

through informed deliberation, voting, and judicial review.96  

D. Public Participation 

Effective public participation assures stakeholders meaningful, accessible, 

and nondiscriminatory opportunities for participation and involvement.97 As a 

result, “many governments put public consultation at the cent[er] of energy 

strategy and environmental decision-making.”98 During these processes, 

governments provide stakeholders with a platform to voice their concerns, 

opinions, needs, and ideas and engage in constructive two-way dialogue with 

others.99 While formal processes such as public notice-and-comment provide 

one platform for this exchange, the most effective forms of engagement also 

allow for early and ongoing dialogue with the use of less formal strategies such 

 

 94  Margaret Kwoka & Bridget DuPey, Targeted Transparency as Regulation, 48 FLA. 

ST. U. L. REV. 385, 423, 434 (2021) (citing WENDY WAGNER & WILL WALKER, 

INCOMPREHENSIBLE!: A STUDY OF HOW OUR LEGAL SYSTEM ENCOURAGES 

INCOMPREHENSIBILITY, WHY IT MATTERS, AND WHAT WE CAN DO ABOUT IT 7–8, 189 

(2019)). 

 95  See id. at 423–24. The authors observe that this may run counter to the requirements 

of transparency laws and regulations, which typically require disclosure of information 

without regard for the target audience or their needs. See id. at 387. 

 96  See Akerboom & Craig, supra note 91, at 235; Galperin, supra note 75, at 79, 91–92. 

 97  See Sovacool & Dworkin, supra note 87, at 437, 439; Giuseppe Pellegrini-Masini, 

Alberto Pirni, Stefano Maran & Christian A. Klöckner, Delivering a Timely and Just Energy 

Transition: Which Policy Research Priorities?, 30 ENV’T POL’Y & GOVERNANCE 293, 297 

(2020); Sovacool, Heffron, McCauley & Goldthau, Energy Decisions, supra note 80, at 4. 

Public participation also serves the objective of promoting good decision-making by assuring 

that the government has not “ignored an important aspect, impact, or unintended 

consequence of the decision under consideration.” See Akerboom & Craig, supra note 91, at 

232. 

 98  Jenkins, McCauley, Heffron, Stephan & Rehner, Conceptual Review, supra note 

65, at 178. 

 99  Onuma Suphattanakul, Public Participation in Decision-Making Processes: 

Concepts and Tools, 4 J. BUS. & SOC. REV. EMERGING ECONS. 221, 224–26 (2018). 
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as community meetings, drop-in events, site visits, and focus groups.100 

Whether occurring in a formal or informal format, public participation is 

intended to supplement “traditional forms of public participation (voting, 

forming interest groups, demonstrating, lobbying)” with the objective of 

improving “the quality, legitimacy, and capacity of environmental assessments 

and decisions.”101  

Public participation requires “organized processes adopted by elected 

officials, government agencies, or other public- or private-sector organizations 

to engage the public in environmental assessment, planning, decision making, 

management, monitoring, and evaluation.”102 This can take several forms. The 

International Association for Public Participation (IAP2) created a spectrum of 

participation that ranges from informing, where the decision makers share 

access to “balanced and objective information” with the public, to empowering, 

which “place[s] [the] final decision making in the hands of the public.”103 For 

effective participation, government agencies should be clear about the type of 

participation they are seeking to elicit.104  

E. Accountability 

Mechanisms of accountability must accompany transparency and public 

participation to achieve procedural justice. Accountability refers to “holding 

responsibility for the decisions made and being answerable to the people 

affected by those decisions.”105 Accountability can occur through 

implementation of many different mechanisms, including elections, information 

dissemination, monitoring by a third-party, and sanctioning.106 This may 

include the ability to appeal unjust decisions107 and to assure that agencies act 

within their delegated authority and that they follow their procedures with 

“fairness, rationality, and predictability.”108 For administrative actions, like 

permitting and siting projects, accountability for adherence to procedure and for 

reasoned, non-arbitrary outcomes occurs by way of judicial review through 

 

 100  PATY ROMERO-LANKAO ET AL., COMMUNITY ENGAGEMENT AND EQUITY IN 

RENEWABLE ENERGY PROJECTS: A LITERATURE REVIEW 12 (2023), https://docs.nrel.gov/docs/

fy23osti/87113.pdf [https://perma.cc/KZP6-Q65G]. 

 101   COMM. ON THE HUM. DIMENSIONS OF GLOB. CHANGE, NAT’L RSCH. COUNCIL, 

PUBLIC PARTICIPATION IN ENVIRONMENTAL ASSESSMENT AND DECISION MAKING 1 (Thomas 

Dietz & Paul C. Stern eds., 2008). 

 102  Id. 

 103  INT’L ASS’N FOR PUB. PARTICIPATION (IAP2), IAP2 SPECTRUM OF PUBLIC 

PARTICIPATION (2018), https://cdn.ymaws.com/www.iap2.org/resource/resmgr/pillars/

Spectrum_8.5x11_Print.pdf [https://perma.cc/MPJ5-2CCE]. 

 104  See Akerboom & Craig, supra note 91, at 234. 

 105  Ruano-Chamorro, Gurney & Cinner, supra note 90, at 4. 

 106  Id. 

 107  Sovacool & Dworkin, supra note 87, at 439. 

 108  Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legitimacy in 

the Administrative State, 78 N.Y.U. L. REV. 461, 556 (2003). 

https://perma.cc/KZP6-Q65G
https://perma.cc/MPJ5-2CCE
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federal and state administrative procedure acts.109 The ability to contest agency 

decisions and ask for judicial review hedges against arbitrariness. 

Where public participation is required by statute, contestants can ask courts 

to review whether those requirements have been met. For example, a  California 

court found that a local government body failed to provide a meaningful 

opportunity for public participation when it “did not attempt any type of 

community outreach; nor did it ever develop, much less implement, any 

community relations plan at any point, much less prior to beginning field work 

for the remedial investigation.”110 Public participation statutes assure 

accountability to “statutory minima” rather than to the government body’s 

“notion of which procedures are ‘best’ or most likely to further some vague, 

undefined public good.”111 While courts cannot impose their own standards, 

judicial review can facilitate political accountability by assuring the public 

understands “not only what the government has done, but why.”112  

III. THE NUCLEAR REGULATORY COMMISSION’S LICENSING PROCESS 

The NRC is responsible for approving site licenses for advanced nuclear 

reactors and other facilities used for nuclear energy production, utilization, and 

waste storage.113 The NRC enjoys this authority to the exclusion of other federal 

agencies, as well as states.114 The agency’s licensing authority originates from 

the Atomic Energy Act of 1946, in which Congress granted exclusive rights to 

the NRC’s predecessor, the Atomic Energy Commission (AEC), to use and 

possess nuclear materials.115 Though later legislation like the Atomic Energy 

Act of 1954 (AEA) modified this scope of authority to facilitate private sector 

involvement, the AEC—and subsequently the NRC—retained sole control over 

 

 109  See Benjamin Eidelson, Reasoned Explanation and Political Accountability in the 

Roberts Court, 130 YALE L.J. 1748, 1751 (2021). Accountability for unfair outcomes can 

also occur through statutory or constitutional claims where administrative decisions 

improperly infringe on individual rights, or through the election, or appointment or removal 

of agency heads. See, e.g., Quinn Yeargain, Administrative Capacity in Direct Democracy, 

57 U.C. DAVIS L. REV. 1347, 1347–48 (2023). 

 110  Waste Mgmt. v. E. Bay Reg’l Park Dist., 135 F. Supp. 2d 1071, 1101 (N.D. Cal. 

2001). 

 111  See Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 

548–49 (1978). 

 112  Eidelson, supra note 109, at 1758. 

 113  See 10 C.F.R. § 1.1 (2025); 42 U.S.C. §§ 5801, 2011. 

 114  Based on the text of the 1954 Act, the U.S. Supreme Court has determined that the 

federal government’s interest in “the radiological safety aspects involved in the construction 

and operation of a nuclear plant” preempts state interests in this highly technical field. Pac. 

Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 204–05 

(1983). 

 115  See id. at 206, 212–13. 
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licensing, safety, and construction of nuclear generation facilities.116 Pursuant 

to the Energy Reorganization Act of 1974, the NRC occupies the entirety of 

these fields as an independent agency, meaning it conducts licensing with a high 

level of deference and relative freedom from executive oversight and partisan 

politics.117 When Congress established the NRC as the AEC’s successor by the 

Energy Reorganization Act of 1974 (ERA), it protected commissioners from 

dismissal by the President except for “‘inefficiency, neglect of duty, or 

malfeasance in office.’”118 In theory, insulating the NRC in this way is supposed 

to assure that licensing decisions are carried out with deference to technical 

reasoning, rather than succumbing to political influences.119 For the same 

reason, the NRC is also explicitly bipartisan.120  

Pursuant to the AEA, nuclear power plants require both construction and 

operations licenses from the NRC.121 These can be obtained either through a 

two-step licensing procedure under Part 50 or a combined one-step process 

under Part 52 of the NRC’s regulations.122 Under Part 50, a reactor developer 

first applies to the NRC for a construction permit, which supplies detailed 

information regarding the facility design sufficient for the NRC to decide 

whether the plant, as designed, meets safety requirements.123 Once construction 

of the facility is complete, the applicant can then apply for a license to operate 

it.124 In contrast, Part 52 allows developers to simultaneously apply for both a 

construction and operating license (called a “combined license”).125 Both 

processes involve numerous filings, the opportunity for hearings, and public 

comment.126  

A. Transparency 

Given public skepticism surrounding nuclear facilities, the NRC has long 

acknowledged the need for transparency in its decision-making processes.127 In 

 

 116  See generally Atomic Energy Act of 1954, Pub. L. No. 83-703, 68 Stat. 919 (1954); 

42 U.S.C. § 2201. 

 117  See 42 U.S.C. §§ 5841 (a)(1), (b)(2). 

 118  See Commonwealth Edison Co. v. U.S. Nuclear Regul. Comm’n, 830 F.2d 610, 

619 (7th Cir. 1987) (quoting 42 U.S.C. § 5841(e) as the source of the NRC’s “structural 

independence”). 

 119  See Emily Hammond Meazell, Presidential Control, Expertise, and the Deference 

Dilemma, 61 DUKE L.J. 1763, 1805 (2012). 

 120  See 42 U.S.C. § 5841(b)(2). 

 121  10 C.F.R. §§ 50.23, 52.1 (2025). 

 122  Id. §§ 50.10, 52.71. 

 123  Id. §§ 50.1, 50.35, 50.45, 50.57. 

 124  See id. § 50.23. 

 125  See id. §§ 52.71-110. 

 126  See, e.g., id. §§ 50.58, 50.91, 52.98, 52.103. 

 127  See, e.g., Dale E. Klein, Chairman, U.S. Nuclear Regul. Comm’n, “Promoting 

Public Confidence in Nuclear Safety Through High Standards,” Prepared Remarks at the 
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the agency’s own words, it “views nuclear regulation as the public’s business 

and, as such, believes it should be transacted as openly and candidly as possible 

to maintain and enhance the public’s confidence.”128 Toward the same goal in 

2010, President Obama initiated his administration’s Open Government 

Initiative, which required all federal agencies to “improve transparency and 

integrate public participation and collaboration into [their] activities.”129 In 

response, the NRC formally issued a report entitled “U.S. Nuclear Regulatory 

Commission Open Government Plan,” which summarized its initial strategy for 

promoting transparency, including its decision to publicize new categories of 

data, publish documents and rulemaking dockets to an online database, and 

increase social media engagement.130 As part of its strategy, the NRC in 2010 

also launched its web-based Agencywide Document Access and Management 

System (ADAMS).131 ADAMS is an online search engine which purports to 

enable “easy” searching of NRC documents including NRC regulatory guides, 

NUREG-series reports, licensing details and filings, inspection reports, and 

other documents and correspondence written by NRC staff, contractors, and 

licensees.132 Documents deemed appropriate for public release are typically 

uploaded to ADAMS on the same day that they are published.133  

ADAMS has received critique for being exceedingly difficult to navigate.134 

Indeed, in 2015 the NRC’s Office of Inspector General conducted a formal 

evaluation of ADAMS, observing that ADAMS failed to comply with numerous 

federal guidelines for the management and accessibility of public records.135 

Recognizing the difficulty of locating data within the web-enabled ADAMS, in 

2024 the NRC solicited feedback on how the user interface could be 

 

Nuclear Energy Summit (Oct. 8, 2008), https://www.nrc.gov/docs/ML0828/ML082820479.pdf 

[https://perma.cc/36C8-W7E9]. 

 128  Open Government, Philosophy, Plan, and News, U.S. NUCLEAR REGUL. COMM’N 

(Dec. 1, 2025), https://www.nrc.gov/public-involve/open/philosophy.html [https://perma.cc/

C93X-QHTD]. 

 129  U.S. NUCLEAR REGUL. COMM’N, OPEN GOVERNMENT PLAN 1 (rev. 1.1 2010). The 

plan was most recently updated in 2021. 

 130  See generally id. 

 131  ADAMS is a recordkeeping system that has been in existence at the NRC since 

1999, but 2010 marked the release of the web version. ADAMS Public Documents, U.S. 

NUCLEAR REGUL. COMM’N (Dec. 17, 2025), https://www.nrc.gov/reading-rm/adams.html 

[https://perma.cc/N372-S5BL]. 

 132  See id. 

 133  Id. 

 134  See Cameron Tarry Hughes, Life After Sixty: Subsequent License Renewals and 

Criticisms of N.R.C. Licensing, 8 OIL & GAS, NAT. RES., & ENERGY J. 571, 598 (2023). 

 135  See generally OFF. OF THE INSPECTOR GEN., EVALUATION OF NRC’S AGENCYWIDE 

DOCUMENTS ACCESS AND MANAGEMENT SYSTEM (ADAMS) FUNCTIONAL AND 

OPERATIONAL CAPABILITIES (2015), https://www.oversight.gov/sites/default/files/oig-

reports/ML15334A112.pdf [https://perma.cc/H7ZS-FPMB]. 

https://perma.cc/36C8-W7E9
https://perma.cc/C93X-QHTD
https://perma.cc/C93X-QHTD
https://perma.cc/N372-S5BL
https://perma.cc/H7ZS-FPMB
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improved.136 In January of 2025, it launched an AI-powered search function 

called ADAMS Public Search that allows for more intuitive searches and report 

generation and which supports faster content delivery.137  

B. Public Participation 

With a formal policy on public participation since 1978, the NRC represents 

that it has a “longstanding practice . . . to provide the public with substantial 

information on its activities, to conduct business in an open manner, and to 

balance openness and transparency with the need to exercise regulatory and 

safety responsibilities without undue administrative burden.”138 The NRC 

provides several mechanisms by which the public can participate in NRC 

proceedings. As illustrated in Figure 1.0,139 for new reactor licenses these 

include public meetings, the NRC process for hearings on new reactor licenses, 

and participating in scoping and commenting within the NRC’s NEPA process.  

 

 

 136  A Better Search: Improving Public Access to the NRC’s ADAMS Document 

Database, NUCLEAR NEWSWIRE (May 22, 2024), https://www.ans.org/news/article-6067/a-

better-search-improving-public-access-to-the-nrcs-adams-document-database [https://perma.cc/

9PZR-MUHR]. 

 137  Adams Public Search (APS), U.S. NUCLEAR REGUL. COMM’N, https://www.nrc.gov/

docs/ML2501/ML25017A086.pdf [https://perma.cc/3HS3-36RA]. 

 138  Enhancing Participation in NRC Public Meetings, 86 Fed. Reg. 14964, 14964–68 

(Mar. 19, 2021). 

 139  NRC Licensing Process, U.S. NUCLEAR REGUL. COMM’N, https://www.nrc.gov/

reactors/new-reactors/new-licensing-files/new-rx-license-process.pdf [https://perma.cc/

SJE6-WZS2]. 

https://perma.cc/9PZR-MUHR
https://perma.cc/9PZR-MUHR
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Figure 1.0 

Nuclear Regulatory Commission New Reactor Licensing Process 

 

1. NRC Meetings 

While not all NRC hearings are public, the NRC hosts several categories of 

meetings that are intended to facilitate both transparency and public 

participation.140 The most recent 2021 version of the NRC’s policy on public 

participation introduces three categories of public meetings “based on the level 

of participation offered to attendees.”141 The agency defines these as: (1) 

observation meetings, (2) information meetings with a question-and-answer 

session, and (3) comment-gathering meetings.142  
Observational meetings allow the public to “sit-in” on meetings between the 

regulators and the regulated community.143 Licensees, vendors, non-

government organizations, industry groups, and public interest groups often 

 

 140  The NRC’s regulations allow closed meetings only in limited circumstances, such 

as where opening the meeting might create an unwarranted invasion of privacy, reveal 

confidential information or trade secrets, or result in the premature disclosure of information 

that would frustrate NRC purposes. See 10 C.F.R. § 9.104 (2025). 

 141  Enhancing Participation in NRC Public Meetings, 86 Fed. Reg. at 14965. 

 142  Id. at 14966. 

 143  See U.S. NUCLEAR REGUL. COMM’N, NRC PUBLIC MEETINGS 4 (rev. 1 2024), 

https://www.nrc.gov/docs/ML2405/ML24059A221.pdf [https://perma.cc/LG5U-PJAK]. 

https://perma.cc/LG5U-PJAK


2025] JUST NUCLEAR 985 

meet to “discuss regulatory issues regarding a specific facility (or facilities), 

certificates of compliance, licenses, or license applications.”144 The NRC’s 

open meeting policy is intended to ensure that regulatory and technical issues 

are discussed in an open and transparent matter, thereby allowing the public to 

“understand the applicable regulatory issues and NRC actions.”145 At 

designated points on the agenda, members of the public are invited to “discuss 

regulatory issues with, and pose questions to, the NRC representatives.”146 

While this can promote information exchange, the NRC does not solicit 

comments during observational meetings: NRC policy is clear that agency staff 

and licensees are not required to respond.147  

Information meetings invite comparatively greater levels of participation.148 

These meetings are designed to provide information to the public and “help 

them understand the applicable regulatory issues and NRC actions through NRC 

presentations and discussions with NRC staff.”149 Information meetings are 

often “held with interested parties, including representatives of non-government 

organizations, private citizens, or various businesses or industries, to engage 

them in a discussion of regulatory issues.”150 Formats for this type of meeting 

include “town hall and roundtable discussions, and open house meetings.”151 In 

its policy statement, the NRC urges staff members to “ensure sufficient time is 

allotted for . . . a Question and Answer Session,” and “emphasize ways 

members of the public can ask questions outside the meeting.”152  

Comment-gathering meetings encourage the most participation from 

members of the public and other attendees.153 During these meetings, the NRC 

solicits public feedback “to support actions such as licensing and rulemaking 

activities.”154 This type of meeting “allow[s] attendees to provide opinions, 

perspectives, and feedback.”155 Comment-gathering meetings are “held with a 

broad range of interested parties, including representatives of non-government 

organizations, private citizens, or various businesses or industries, to fully 

engage them in a discussion of a specific regulatory issue.”156 Examples of this 

 

 144  Enhancing Participation in NRC Public Meetings, 86 Fed. Reg. at 14966. 

 145  Id. 

 146  The 2021 policy regarding public participation clarifies that the public can ask 

questions during an observational meeting. The priority is to address the specific regulatory 

or technical matter that is the subject of the meeting. Id. 

 147  See id. (“NRC staff should emphasize ways members of the public can ask 

questions outside the meeting” and “licensees or other parties are not precluded from 

responding to questions during Observation Meetings.”). 

 148  Id. 

 149  Id. 

 150  Enhancing Participation in NRC Public Meetings, 86 Fed. Reg. at 14966.  

 151  Id. 

 152  Id.  

 153  See id. 

 154  Id. 

 155  Id. 

 156  Enhancing Participation in NRC Public Meetings, 86 Fed. Reg. at 14966.  
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type of meeting include “town hall and roundtable discussions, environmental 

impact statement scoping meetings, and workshops.”157 Whereas information 

meetings include a more vertical comment-and-response structure between the 

agency and members of the public, comment-gathering meetings may facilitate 

more lateral discussions among stakeholders. 

2. Advisory Committee on Reactor Safeguards (ACRS) Meetings 

The AEA158 mandates review of all licensing applications by an Advisory 

Committee on Reactor Safeguards (ACRS), an independent committee that 

reports directly to the Commission.159 Operating like a public peer review 

process, the committee advises the NRC on potential hazards and the adequacy 

of safety standards.160 It reviews all licensing requests, conducts meetings, and 

prepares a publicly available report for the NRC’s consideration.161 Its meetings 

“are not adjudicatory hearings such as those conducted by the NRC’s Atomic 

Safety and Licensing Board Panel [(ASLBP)] as part of the Commission’s 

licensing process.”162 Unlike ASLBP judges, members of the ACRS are not 

NRC employees but are appointed by the Commission and provide advice taken 

into consideration by the Commission in licensing decisions.163  

The ACRS is governed by the Federal Advisory Committee Act (FACA).164 

As a result, most meetings are open to the public and any member of the public 

may request the opportunity to make an oral statement or submit a written 

comment.165 The ACRS only reviews public statements or comments that relate 

to the topics being considered by the committee and does not have any specific 

obligation to respond to public participants.166  

 

 157  Id. 

 158  42 U.S.C. § 2039. Congress enacted the Atomic Energy Act of 1954 “to assure the 

proper management of source, special nuclear, and byproduct material. The AEA and the 

statutes that amended it delegate the control of nuclear energy primarily to DOE, the Nuclear 

Regulatory Commission (NRC) ,[sic] and the Environmental Protection Agency (EPA).” 

Atomic Energy Act and Related Legislation, U.S. DEP’T. OF ENERGY, https://www.energy.gov/

ehss/atomic-energy-act-and-related-legislation [https://perma.cc/K6BV-X6TZ]. 

 159  42 U.S.C. § 2232. 

 160  42 U.S.C. § 2039. 

 161  See id. 

 162  2025 Procedures for Meetings, 90 Fed. Reg. 17837, 17837 (Apr. 29, 2025). 

 163  See Advisory Committee on Reactor Safeguards, U.S. NUCLEAR REGUL. COMM’N 

(Jan. 9, 2026), https://www.nrc.gov/about-nrc/regulatory/advisory/acrs.html [https://perma.cc/

AMT3-S9GW]. 

 164  U.S. NUCLEAR REGUL. COMM’N, BYLAWS: ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS 3 (2025), https://www.nrc.gov/docs/ML2121/ML21217A060.pdf [https://

perma.cc/LYE5-RUBF]. 

 165  Id. at 3–5; Advisory Committee on Reactor Safeguards; Procedures for Meetings, 

84 Fed. Reg. 27662, 27662 (June 13, 2019). 

 166  Advisory Committee on Reactor Safeguards; Procedures for Meetings, 84 Fed. 

Reg. at 27662. 

https://perma.cc/K6BV-X6TZ
https://perma.cc/AMT3-S9GW
https://perma.cc/AMT3-S9GW
https://perma.cc/LYE5-RUBF
https://perma.cc/LYE5-RUBF
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ACRS meetings allow the general public to directly comment on the safety 

of licensing applications without any requirements for standing. The goal of 

public participation at this stage is to “provide  opportunities for oral or written 

statements from members of the public to be considered as part of the 

Committee’s information gathering process.”167 According to ACRS 

procedures, meeting minutes are available three months after the meeting.168 

While ACRS recommendations are non-binding and are not subject to judicial 

review beyond assuring that FACA rules are followed, the ACRS meeting 

agenda, transcript, and resulting report become part of the public record 

underlying the NRC’s decision-making process and will therefore be relevant to 

judicial review of licensing decisions under the Hobbs Act.169  

3. NRC Hearings 

In addition to NRC meetings in which members of the public have the right 

to engage and participate, the NRC holds hearings on license applications which 

provide various but generally lesser levels of opportunity for public 

engagement. Depending on the type of hearing, members of the public may have 

the opportunity to provide comment by written submission or actively 

participate in proceedings. The former is the case for certain pre-construction 

hearings, which the NRC holds as a matter of course for all facility construction 

permits (in the case of Part 50 license applications) or for combined operating 

licenses (COL) (in the case of Part 52 license applications). The NRC refers to 

these hearings as “mandatory” or “uncontested.” In contrast, the NRC also holds 

contested case hearings upon request, which provide a forum for members of 

the public or stakeholders in other capacities to seek formal adjudicatory relief 

on specific questions of fact or law. For most construction permits, the AEA 

mandates that the NRC furnish public notice via the Federal Register at least 

thirty days before the hearing.170  

a. Mandatory Hearings 

Prior to the issuance of a construction permit under Part 50 or a COL under 

Part 52 for a production or utilization facility, the AEA requires the NRC to hold 

a hearing to determine the adequacy of NRC staff review on a given application. 

Such hearings are referred to as “mandatory” or “uncontested” because the NRC 

is obligated to hold them regardless of whether anyone has asserted a challenge 

to the application. Rather, the goal is to conduct an independent audit of the 

sufficiency of NRC staff review. This requirement first originated as an early 

 

 167  Id. 

 168  Advisory Committee on Reactor Safeguards (ACRS); ACRS Procedures for 

Meetings, 90 Fed. Reg. 34522, 34522 (July 22, 2025). 

 169  See id. 

      170    42 U.S.C.A. § 2239.  
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effort toward transparency and public involvement in the formative years of 

nuclear energy, when the AEC conducted the majority of licensing activities 

behind closed doors.171 In 1957, an amendment to the AEA introduced 

mandatory hearings as a mechanism to air out the secretive nature of licensing 

proceedings and enable public education and engagement.172 Particularly at a 

time when the technology was still nascent and neither the public nor political 

appointees in the AEC understood the technology well, mandatory hearings 

were regarded as a valuable open forum for promoting transparency and public 

trust. 

Historically, mandatory hearings involved the presentation of significant 

volumes of oral and written evidence for assessment by a presiding officer 

(typically one or more administrative law judges, ASLBP members, or 

Commission members).173 On average, applicants could expect the entire 

hearing process to last approximately four months.174 Despite the magnitude of 

these proceedings, mandatory hearings provided only a limited opportunity for 

meaningful public involvement. The hearings, whether held in the locality of 

the proposed project or at NRC headquarters, were generally open for public 

observation and livestreamed for convenience,175 but members of the public 

were not permitted to actively participate in proceedings. Instead, participation 

was limited to observation and the submission of written comment.176  

In the last several years—owing to modern circumstances such as the 

maturity of reactor technology and the availability of educational resources, 

which had not been previously available to the public (i.e., the internet)—

numerous industry groups and the NRC have called on Congress to repeal the 

mandatory hearing requirement. While legislative reforms have yet to catch 

traction, in 2024 the NRC announced its decision to eliminate mandatory 

hearings for most licensing applications. The NRC determined that although the 

AEA sets forth the hearing requirement, the statutes do not define “hearing” or 

otherwise specify particular procedures for mandatory hearings under 

§ 189(a).177 Similarly, NRC regulations on the matter merely mandate for a 

 

 171  Memorandum from Christopher T. Hanson, Comm’r, Nuclear Regul. Comm’n, to 

Brooke P. Clarke, Gen. Couns., Nuclear Regul. Comm’n, 1 (Feb. 7, 2024) (citing In re 

Exelon Generation Co., 62 N.R.C. 5, 27–28 (2005)). 

 172  See Price-Anderson Nuclear Industries Indemnity Act, Pub. L. No. 85-256, 71 Stat. 

576, 579 (1957); PATRICK WHITE & BRITTANY LUTZ, NUCLEAR REACTOR LICENSING 101, 

at 12 (2024), https://nuclearinnovationalliance.org/sites/default/files/2024-10/Licensing%20

101%20-%20October%202024.pdf [https://perma.cc/8N56-JN79]. 

 173  NRC regulations provide that a presiding officer may be “one or more members of 

the Commission, an administrative law judge, an administrative judge, an Atomic Safety and 

Licensing Board, or a named officer who has been delegated final authority in the matter.” 

10 C.F.R. § 2.313 (2025). 

 174  WHITE & LUTZ, supra note 172, at 12.  

 175  See id. 

 176  Id. 

 177  Policy Issue Paper from Brook P. Clark, Gen. Couns., U.S. Nuclear Regul. 

Comm’n, to Comm’rs, U.S. Nuclear Regul. Comm’n (Apr. 12, 2024). 

https://perma.cc/8N56-JN79
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presiding officer to make certain findings without reference to specific hearing 

procedures. Thus, the Commission voted (without rulemaking) to adopt new, 

simplified procedures to satisfy the mandatory hearing requirement.178 Under 

the new procedures, mandatory hearings consist primarily of written 

submissions and no longer include an oral component.179 While these changes 

eliminate an opportunity for public observation of testimony and evidence on 

applications, something energy scholars have critiqued,180 the standard for 

public involvement remains unchanged: individual members of the public along 

with interested states, local government bodies, and federally recognized Indian 

Tribes may still submit written comment, to be considered alongside all other 

exhibits and materials.181  

b. Contested Hearings 

The NRC also holds contested hearings to resolve specific contentions of 

fact or law that interested persons may raise in challenge to an application. This 

requirement stems from the Energy Reorganization Act of 1974, as amended, 

which requires the NRC to “grant a hearing upon the request of any person 

whose interest may be affected by the proceeding.”182 According to the NRC’s 

regulations, a petitioner’s hearing request satisfies the “interest affected” 

requirement if: (1) the NRC “determines that the requestor/petitioner has 

standing” after considering the enumerated standing factors,183 and (2) the 

petitioner “has proposed at least one admissible contention.”184 Additionally, 

 

 178  Id. 

 179  Id. The new procedures also shorten the time for hearings, moving from an average 

of four months to eight weeks. Memorandum from Carrie M. Safford, Sec’y, U.S. Nuclear 

Regul. Comm’n, to Brooke P. Clarke, Gen. Couns., U.S. Nuclear Regul. Comm’n (July 18, 

2024) (approving the adoption of “Option 1” as described in Clark, supra note 177).  

 180  See Emily Hammond, Public Participation in Risk Regulation: The Flaws of 

Formality, 2016 UTAH L. REV. 169 (2016). 

 181  See Clark, supra note 177. 

 182  42 U.S.C. § 2239(a)(1)(A). 

 183  10 C.F.R. § 2.309(a) (2025). The enumerated requirements for standing are as 

follows: “(i) The name, address and telephone number of the requestor or petitioner; (ii) The 

nature of the requestor’s/petitioner’s right under the Act to be made a party to the proceeding; 

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or other interest 

in the proceeding; and (iv) The possible effect of any decision or order that may be issued in 

the proceeding on the requestor’s/petitioner’s interest.” Id. § 2.309(d)(1). 

 184  Id. § 2.309(a). The admissible contentions must be set forth with particularity and 

meet the following requirements: “(i) Provide a specific statement of the issue of law or fact 

to be raised or controverted, provided further, that the issue of law or fact to be raised in a 

request for hearing under 10 CFR 52.103(b) must be directed at demonstrating that one or 

more of the acceptance criteria in the combined license have not been, or will not be met, 

and that the specific operational consequences of nonconformance would be contrary to 

providing reasonable assurance of adequate protection of the public health and safety; 

(ii) Provide a brief explanation of the basis for the contention; (iii) Demonstrate that the issue 

raised in the contention is within the scope of the proceeding; (iv) Demonstrate that the issue 
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the petitioner “must demonstrate, inter alia, that the [contention] raised is 

material to the license and that a genuine dispute exists on a material issue of 

law or fact.”185  

The NRC’s determination of standing relies upon the same general concepts 

of standing applied in most administrative or judicial proceedings. To 

demonstrate standing, a petitioner must “(1) allege an injury in fact that is (2) 

fairly traceable to the challenged action and (3) is likely to be redressed by a 

favorable decision.”186 For an organization to have standing, it must establish 

representational standing by “demonstrat[ing] how at least one of its members 

may be affected by the challenged licensing action and would have standing in 

his or her own right.”187  

Residents of host communities or persons in proximity thereof generally 

have stronger arguments for standing. The NRC routinely applies a “50-mile 

proximity presumption” in certain reactor licensing proceedings, including 

reactor construction permit proceedings, new reactor operating license 

proceedings, and license renewal proceedings.188 Accordingly, the NRC 

“presumes that a petitioner has standing if they reside, or otherwise have 

‘frequent contacts,’ within approximately 50 miles of the facility in question” 

because the presumption “rests on [the] finding . . . that persons living within 

the roughly 50-mile radius of [a] facility face a realistic threat of harm if a 

release from the facility of radioactive material were to occur.”189 Proximity is 

also a factor for government participation. Standing is automatically granted to 

the government with jurisdiction over the site where the nuclear reactor190 at 

 

raised in the contention is material to the findings the NRC must make to support the action 

that is involved in the proceeding; (v) Provide a concise statement of the alleged facts or 

expert opinions which support the requestor’s/petitioner’s position on the issue and on which 

the petitioner intends to rely at hearing, together with references to the specific sources and 

documents on which the requestor/petitioner intends to rely to support its position on the 

issue;” and more depending on the details of the particular proceeding. Id. § 2.309(f). 

 185  Beyond Nuclear, Inc. v. U.S. Nuclear Regul. Comm’n, 113 F.4th 956, 961 (D.C. 

Cir. 2024) (citing 10 C.F.R. § 2.309(f)(1) (2024)). 

 186  In re NextEra Energy Point Beach, LLC, 94 N.R.C. 1, 18 (2021) (quoting In re Fla. 

Power & Light Co., 82 N.R.C. 389, 394 (2015)); see also Beyond Nuclear, Inc., 113 F.4th at 

961 (“A party whose interest may be affected by the proceeding and who seeks to intervene 

must establish administrative standing and submit an admissible contention.”) (emphasis 

added). 

 187  In re Entergy Nuclear Operations, Inc., 96 N.R.C. 1, 17 (2022). Additionally, 

organizations wanting representational standing must “identify that member by name and 

address, and must demonstrate, preferably by affidavit, that the organization is authorized to 

request a hearing on behalf of that member.” Id. 

 188  See generally NextEra Energy Point Beach, LLC, 94 N.R.C. at 2. 

 189  Id. at 19 (citations omitted). 

 190  Nuclear reactors, while relevant to this Article, are not the only facilities under 

these circumstances that automatically confer standing. All production or utilization facilities 

that make or use irradiated materials, as defined in 10 C.F.R. § 50.2, and located within a 

government’s boundaries confer standing as well; however, different requirements apply to 
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issue in the underlying proceeding is located.191 Other tribal, state, or other local 

government entities seeking to become a party to an NRC proceeding must 

separately demonstrate standing.192  

If the Commission determines the requestor has standing, it will grant the 

request for a hearing so long as the petitioner has proposed at least one 

admissible contention.193 NRC regulations limit the subject matter of hearings 

to specific issues of law or fact, requiring the petitioner to set forth a specific 

contention that is “material to the findings the NRC must make to support the 

action that is involved in the proceeding.”194 As part of this showing, the 

petitioner must provide specific information “which the requestor believes is 

inaccurate, incorrect, and/or incomplete.”195 A recent D.C. Circuit case 

demonstrates how specific the petitioner’s “interest affected” must be to the 

underlying NRC proceeding. In that case, the court reviewed the NRC’s 

decision to deny environmental groups’ petitions to intervene as parties in the 

licensing proceeding for a nuclear waste storage facility.196 Citing potentially 

contradictory statements in the applicant’s newsletter, one of the petitioners’ 

contentions alleged the license applicant made a materially false statement in its 

application related to how it would contract with private parties for waste.197 

The NRC disagreed198 but, regardless, emphasized the alleged false statements 

were not material to the licensing proceeding because “the material issue in this 

license proceeding is whether [the applicant] has shown that it can safely operate 

the facility, not its future political activity or business intentions.”199 The court 

held that the NRC “reasonably denied this contention” because it correctly 

 

tribal, state, and local governments if the proceeding pertains to licensing high-level 

radioactive waste management operations. See id.; 10 C.F.R. § 2.309(h)(3) (2025). 

 191  10 C.F.R. § 2.309(h)(2) (2025). 

 192  Id. § 2.309(h). 

 193  Id. § 2.309(a). 

 194  Id. § 2.309(f)(1)(iv). For hearings related to a COL, the petitioner must also make 

a prima facie showing that at least one of the criteria required for a licensing application, 

called Inspection, Tests, Analyses, and Acceptance Criteria (ITAAC), were not met and that 

the consequences of nonconformance implicate public health and safety. Id. § 52.103(b). 

 195  10 C.F.R. § 2.309(f)(1)(vii) (“If the requestor identifies a specific portion of the 

[ITAAC] report as incomplete and the requestor contends that the incomplete portion 

prevents the requestor from making the necessary prima facie showing, then the requestor 

must explain why this deficiency prevents the requestor from making the prima facie 

showing.”); see also id. § 52.99 (setting out the requirements for the ITAAC). 

 196  Beyond Nuclear, Inc. v. U.S. Nuclear Regul. Comm’n, 113 F.4th 956, 961 (D.C. 

Cir. 2024) (citing 10 C.F.R. § 2.309(f)(1)). 

 197  Id. at 965. 

 198  The reason why the NRC disagreed that the statement was materially false was 

because the applicant “accurately represented that it would contract with DOE, if such 

contracting became lawful, and Holtec acknowledged that the facility’s success might 

depend on government action.” Id. 

 199  Id. (citations omitted). 
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determined the applicant’s “intentions to contract with private parties were not 

material to the licensing proceeding.”200  

If a hearing is granted, the Atomic Safety and Licensing Board Panel 

(ASLBP)—an independent adjudicatory body housed in the NRC201—will 

assign a licensing board typically composed of three administrative judges to 

oversee the proceedings.202 Hearings are almost always open to the public and, 

when practical, take place in the vicinity of the proposed project.203 Yet, while 

the openness of contested hearings can facilitate transparency, they have limited 

utility as a mechanism for public participation since they require participants to 

establish standing and are limited to contentions material to the specific matters 

before the Commission. The contested hearing process is not a mechanism to 

facilitate general discussion on the merits of a project. Hearings provide those 

most directly impacted by a licensing decision with an opportunity to dispute 

facts and introduce new information relevant to the Commission’s technical 

decision-making. But properly raising contentions and disputing facts before the 

commission may be challenging for individuals—and even for government 

entities—without substantial technical expertise.204 

4. Participation in the Nuclear Regulatory Commission Environmental 

Review Under the National Environmental Policy Act 

NEPA generates the majority of formal opportunities for the general public 

to participate in the licensing process in a way that could facilitate judicial 

review.205 NEPA imposes procedural requirements for agencies to consider 

impacts to the environment as part of their decision-making processes.206 10 

 

 200  Id. at 966. 

 201  10 C.F.R. §§ 2.321(a), (c) (2025). 

 202  ASLBP Responsibilities, U.S. NUCLEAR REGUL. COMM’N (July 7, 2020), https://

www.nrc.gov/about-nrc/regulatory/adjudicatory/aslbp-respons.html [https://perma.cc/3KYC-

JWJC]. According to the NRC’s website: “On rare occasions the Commission itself may 

preside at a hearing. The ASLBP’s judges are employees of the NRC; however, under NRC 

rules and under the Administrative Procedure Act, they are independent from the NRC staff. 

The judges have no stake in the outcome of a proceeding, and reach objective decisions based 

on the record.” The Hearing Process, U.S. NUCLEAR REGUL. COMM’N (Sep. 25, 2024), https://

www.nrc.gov/about-nrc/regulatory/adjudicatory/hearing-pro.html [https://perma.cc/7LF2-

QFF8]. 

 203  ASLBP Responsibilities, supra note 202.  

 204  Hammond, Public Participation in Risk Regulation: The Flaws of Formality, supra 

note 180. 

 205  See generally 10 C.F.R. pt. 51 (2025). 

 206  The U.S. Supreme Court has interpreted NEPA as procedural in nature. As 

summarized by Chief Justice Roberts, “NEPA imposes only procedural requirements to 

‘ensur[e] that the agency, in reaching its decision, will have available, and will carefully 

consider, detailed information concerning significant environmental impacts.’” Winter v. 

Nat. Res. Def. Council, Inc., 555 U.S. 7, 23 (2008) (quoting Robertson v. Methow Valley 

Citizens Council, 490 U.S. 332, 349 (1989)). 

https://perma.cc/7LF2-QFF8
https://perma.cc/7LF2-QFF8
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C.F.R. Part 51 governs the implementation of “environmental protection 

regulations applicable to NRC’s domestic licensing and related regulatory 

functions.”207 Part 51 defines the criteria and identification of licensing and 

regulatory actions requiring environmental impact statements (EIS),208 

environmental assessments (EA),209 and those eligible for a categorical 

exclusion (CATEX).210 Certain regulatory actions, including the issuance of 

permits to construct or operate a new nuclear energy facility, always require an 

EIS.211  

The EIS scoping process is the first opportunity for public participation 

through NEPA. Scoping is the process by which “the federal agency and the 

public collaborate to define the range of issues and potential alternatives to be 

addressed in the EIS.”212 The NRC may begin the scoping process “as soon as 

practicable” following publication of a “notice of intent” in the Federal 

Register.213 The notice of intent provides the public with the key information 

necessary to facilitate its participation.214 During the scoping process, the NRC 

“define[s] the proposed action,” creates boundaries regarding the content and 

scope of the EIS, and identifies key issues to address in depth within the 

statement.215 In conducting the scoping process, the NRC must invite the 

participation of the following persons and entities: 

(1) The applicant or the petitioner for rulemaking; 

(2) Any person who has petitioned for leave to intervene in the proceeding or 

who has been admitted as a party to the proceeding; 

(3) Any other Federal agency which has jurisdiction by law or special expertise 

with respect to any environmental impact involved or which is authorized to 

develop and enforce relevant environmental standards; 

(4) Affected State and local agencies, including those authorized to develop 

and enforce relevant environmental standards; 

(5) Any affected Indian Tribe; and 

(6) Any person who has requested an opportunity to participate in the scoping 

process.216  

 

 207  10 C.F.R. § 51.1; see also 42 U.S.C. § 4332 (explaining NEPA and agency 

cooperation). 

 208  10 C.F.R. § 51.21 (2025). 
 209  Id. § 51.21. 

 210  Id. § 51.22. 

 211  Id. § 51.20(b). 

 212  National Environmental Policy Act Review Process, U.S. ENV’T PROT. AGENCY 

(Apr. 11, 2025), https://www.epa.gov/nepa/national-environmental-policy-act-review-process 

[https://perma.cc/DS2P-QM6A]. 

 213  10 C.F.R. § 51.29(a). 

 214  See 10 C.F.R. § 51.27(a) (2025). 

 215  Id. § 51.29(a) (other considerations include determining how to prepare the EIS, 

identifying cooperating agencies, and creating a timeline for the statement’s completion). 

 216  Id. § 51.28(a), (b). 

https://perma.cc/DS2P-QM6A
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Like all federal agencies, the NRC uses the NEPA scoping process to 

identify “affected” governments on a case-by-case basis for every proposed 

action to which NEPA applies.217 As such, the NRC first engages with anyone, 

(government representatives, individuals, or otherwise) who it determines “may 

be interested or affected” by the proposed action.218 The NRC uses the 

information it receives from the initial engagement to ultimately determine 

which parties will actually be affected.219 The NRC then has the option to grant 

cooperating agency status via agreement to the affected governments or 

agencies.220 After the NRC concludes its scoping process, the agency must 

provide each participant in the scoping process with “a concise summary of the 

determinations and conclusions reached, including the significant issues 

identified.”221  

NEPA designates opportunities for non-federal cooperating agencies to 

provide input to the NRC while it complies with NEPA processes.222 These 

include further participation in the scoping process, “developing information 

and preparing environmental analyses” within the cooperating agency’s special 

expertise, providing support staff to enhance the NRC’s interdisciplinary 

capability, consulting with the NRC to develop an efficient and expeditious 

schedule for NEPA compliance, among others.223 The NRC, just like any 

federal agency, is not required to grant cooperating agency status to state and 

local governmental entities.224 Since there are no guidelines in statute or 

regulation as to when cooperating agency status must be granted, there are no 

standards to apply when reviewing a decision to grant or deny a request.225  

A 2011 Tenth Circuit decision, Wyoming v. United States Department of 

Agriculture, reinforced that federal agencies are not obligated to grant 

cooperating agency status for qualifying state and local governments.226 In that 

case, Wyoming sued the Forest Service for not granting it cooperating agency 

status even though the proposed action would affect areas within Wyoming’s 

 

 217  40 C.F.R. § 1501.9(a), (b), (c)(1) (2024). 

 218  Id. § 1502.4(b). 

 219  Id. § 1501.9(a), (b). 

 220  40 C.F.R. § 1501.8(a) (2024); 10 C.F.R. § 51.29(a)(7) (2025). 

 221  10 C.F.R. § 51.29(b) (2025). 

 222  The specific role of the cooperating agency will depend on the terms in the 

cooperating agreement. 40 C.F.R. §§ 1501.8(a), (b), 1501.10 (2024). 

 223  Id. § 1501.8.  

 224  Jarita Mesa Livestock Grazing Ass’n v. U.S. Forest Serv., 140 F. Supp. 3d 1123, 

1208 (D.N.M. 2015) (citing Wyoming v. U.S. Dep’t of Agric., 661 F.3d 1209, 1242 (10th 

Cir. 2011)) (“The Tenth Circuit . . . [found] that Congress committed the decision whether 

to grant a State ‘cooperating agency’ status to the federal agency’s discretion and therefore 

it was not subject to judicial review.”); see also 89 Fed. Reg. 35442, 35482 (May 1, 2024) 

(“CEQ declines to make it a requirement for the lead agency to invite or grant cooperating 

agency status to a State, Tribal, or local agency.”). 

 225  See Wyoming, 661 F.3d at 1242. See generally 10 C.F.R. § 51.14(a) (2025). 

 226  See Wyoming, 661 F.3d at 1242. 
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borders.227 The court ruled that “the Forest Service’s decision to grant or deny 

a request for cooperating-agency status is committed solely to the agency’s 

discretion and not subject to judicial review under the [Administrative 

Procedure Act (APA)].”228  The court reasoned that the Forest Service had 

complete discretion over choosing its non-federal government partners because 

“nothing in the [CEQ] regulations mandates or requires that the Forest Service 

grant such a request” and  

. . . the applicable regulations provide no standard for a court to apply in 

reviewing the Forest Service’s denial of such a request, and are likewise devoid 

of any standards or directives that would guide the Forest Service in granting 

or denying such a request. In other words, there is simply no law to apply.229  

Once the EIS is complete, Part 51 requires that a draft be made available to 

interested parties and the public for comment.230 The NRC sends copies of the 

draft directly to interested parties and specified federal, state, local, and tribal 

governments.231 In addition, the NRC is required to publish “a notice of 

availability” in the Federal Register and provide local newspapers with “[n]ews 

releases stating the availability for [public] comment and place for obtaining or 

inspecting a draft environmental statement.”232 This provides the public with 

notice of the availability of draft EIS and opportunities for public comment, 

including “where comments should be submitted,” and “the date on which the 

comment period closes.”233 Public comment periods range from forty-five to 

sixty days.234 The draft EIS and all comments become part of the record for the 

 

 227  Id. at 1225, 1236. 

 228  Id. at 1242. The Administrative Procedure Act establishes how federal agencies 

establish rules, adjudicate disputes, and interact with the public. 5 U.S.C. §§ 552–54. It also 

specifies which agency actions are subject to judicial review. 5 U.S.C. § 704. While an 

agency’s actions are presumed reviewable under the APA, judicial review is precluded “if 

the statute is drawn so that a court would have no meaningful standard against which to judge 

the agency’s exercise of discretion.” Wyoming, 661 F.3d at 1242 (citations omitted). Here, 

the court ascertained there was no “meaningful standard” to judge an agency’s decision 

against because of the permissive language found in CEQ’s regulations for cooperating 

agencies in 40 C.F.R. § 1501.8. Id. Section 1501.8 states that non-federal agencies “may 

request that the lead agency designate it a cooperating agency” and “may become a 

cooperating agency by agreement with the lead agency.” 40 C.F.R. § 1501.8(a) (2024) 

(emphasis added). Accordingly, the court held that these CEQ regulations only permit a state 

to request cooperating-agency status and authorize the applicable federal agency to grant that 

status. Wyoming, 661 F.3d at 1242. However, the court found nothing in the CEQ regulations 

that requires a federal agency to grant cooperating-agency status nor provides a standard for 

a court to review a denial of a request. Id. 

 229  Wyoming, 661 F.3d at 1242. 

 230  10 C.F.R. § 51.74 (2025). 

 231  Id. § 51.74(a). 

 232  Id. § 51.74(d), (e). 

 233  Id. § 51.73. 

 234  Id. 
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adjudicatory or rulemaking proceeding at issue.235 In the final EIS, the NRC is 

required to address each comment on the draft EIS and discuss the agency’s 

response, including a decision not to modify the document.236 The final EIS, 

including the record of decision, is made available through publication on the 

NRC website, publication of a notice of availability in the federal register, and 

distribution of copies to key parties such as the EPA, applicant, state agencies, 

and each commenter.237  

C. Accountability 

The review processes for NRC decisions depend on the type of decision 

made.238 Requests for hearings and petitions to intervene are reviewed through 

an internal appeals process,239 NRC licensing decisions are judicially 

reviewable by federal appellate courts pursuant to the Hobbs Act,240 and NEPA 

decisions are judicially reviewable under the Administrative Procedures Act.241 

These processes collectively define the avenues for challenging NRC actions 

and ensuring regulatory accountability.242  

1. Internal Review of Nuclear Regulatory Commission Orders 

Requests for hearings and petitions to intervene and become a party in NRC 

licensing adjudications are internally reviewable by the Commission.243 When 

a person petitions to become a party, the NRC names a presiding officer to 

which it delegates final authority over hearing matters.244 If a presiding officer 

issues an order denying a petition to be a party, the petitioner can appeal “the 

question as to whether the . . . petition should have been granted.”245 However, 

if a presiding officer issues an order granting a petition to be a party, any party 

other than the petitioner can appeal whether the petition “should have been 

 

 235  Id. § 51.94. 

 236  10 C.F.R. § 51.91(a) (2025). 

 237  Id. § 51.93(a); see also id. §§ 51.102(a) (committee decisions and EIS will be 

“accompanied by or include a concise public record of decision”), 51.120 (environmental 

documents “will be made available at the NRC Web site”), 51.93(f) (“A notice of availability 

will be published in the Federal Register . . . .”). 

 238  See id. § 2.311; 28 U.S.C. §§ 2342, 2344; 5 U.S.C. §§ 552, 554, 557. 

 239  10 C.F.R. § 2.311 (2025). 

 240  28 U.S.C. §§ 2342, 2344. 

 241  5 U.S.C. § 702. 

 242  See 10 C.F.R. § 2.311 (2025); 28 U.S.C. §§ 2342, 2344; 5 U.S.C. §§ 551–59, 702. 

 243  10 C.F.R. § 2.311 (2025). 

 244  Id. § 2.313(a). 

 245  Id. § 2.311(c); see also 42 U.S.C. § 2239(a)(1)(A), (b)(1) (explaining that if an 

agency denies a person’s request to become a “party,” that denial of party status is itself a 

final order that can be reviewed in the courts of appeals.). 
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wholly denied.”246 The Commission’s final decision on a petition to intervene 

is then appealable to the D.C. Circuit.247  

An NRC order ruling on a request for hearing under 10 C.F.R. § 52.103 as 

to whether a facility with a combined license has met testing and acceptance 

criteria can only be appealed internally to the NRC.248 

2. Judicial Review of Nuclear Regulatory Commission Licensing 

Decisions 

Final NRC orders regarding a licensing decision on a construction permit, 

operating license, or COL are subject to judicial review pursuant to the Hobbs 

Act.249 The Hobbs Act permits “[a]ny party aggrieved by [a] final order” to 

petition an appellate court for review of the order.250 Once a petition has been 

filed,251 the reviewing court evaluates the NRC’s order on the basis of the 

administrative record.252 The reviewing court has exclusive jurisdiction over the 

resulting proceeding and the ultimate judgement determining the validity of the 

NRC’s licensing decision.253 The reviewing court’s final judgment is then 

appealable to the U.S. Supreme Court.254  

In June 2025, in NRC v. Texas, the Supreme Court issued a decision 

clarifying the “party aggrieved” requirement.255 At issue was whether a non-

party to an NRC proceeding could challenge an NRC order by claiming that the 

NRC acted ultra vires.256 Consistent with previous decisions of the Tenth and 

D.C. Circuits,257 the Court found it could not. Noting that the statutory scheme 

set forth in the AEA and the Hobbs Act provide “meaningful and adequate 

 

 246  10 C.F.R. § 2.311(d) (2025). 

 247  See Beyond Nuclear, Inc. v. U.S. Nuclear Regul. Comm’n, 113 F.4th 956, 961 

(D.C. Cir. 2024). 

 248  10 C.F.R. § 2.311(b). 

 249  28 U.S.C. § 2344. Unless otherwise authorized by law, parties must file a petition 

for internal review before seeking judicial review of NRC decisions or actions. 10 C.F.R. 

§ 2.341(b) (2025). 

 250  JASON O. HEFLIN, CONG. RSCH. SERV., LSB11199, CONSOLIDATED INTERIM 

STORAGE OF SPENT NUCLEAR FUEL: RECENT LICENSING DECISIONS 3, 5 (2024) (citing 28 

U.S.C. §§ 2342, 2344). The Hobbs Act does not only affect the NRC but rather impacts all 

federal agency actions to which the Act applies. Id. 

 251  The other petition requirements are governed by Rule 15 of the Federal Rules of 

Appellate Procedure. FED. R. APP. P. 15(a)(2); see also JONATHAN R. SIEGEL, THE ACUS 

SOURCEBOOK OF FEDERAL JUDICIAL REVIEW STATUTES 19 (2022). 

 252  28 U.S.C. § 2347(a). 

 253  Id. §§ 2342, 2349(a). 

 254  Id. § 2350(a). 

 255  Nuclear Regul. Comm’n v. Texas, 605 U.S. 665, 689 (2025). 

 256  Id. at 666, 674.  

 257  See New Mexico ex rel. Balderas v. U.S. Nuclear Regul. Comm’n, 59 F.4th 1112, 

1116, 1123 (10th Cir. 2023); Don’t Waste Mich. v. U.S. Nuclear Regul. Comm’n, No. 21-

1048, 2023 WL 395030, at *3 (D.C. Cir. 2023) (per curiam). 
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opportunity for judicial review”258 of petitions to intervene in NRC proceedings, 

the Court found that a party denied intervention could not then “bring a Hobbs 

Act suit contesting the merits of orders issued in the underlying [NRC] 

proceeding.”259 The Court clarified that “party aggrieved” is limited to parties 

before an agency under the Hobbs Act and “is not synonymous with a ‘person’ 

aggrieved” standard in the APA.260 Therefore only members of the public that 

have successfully intervened in the licensing proceeding can seek judicial 

review of an NRC licensing decision. Other actions, such as submitting 

comments on the NRC’s draft EIS, do not satisfy the Hobbs Act statutory 

standing requirement.261 In effect, this either requires a party to raise the ultra 

vires argument as a contention in its petition to intervene or limits requests for 

review under the ultra vires doctrine only to those who could otherwise establish 

standing.262  

The “party aggrieved” requirement in the Hobbs Act limits judicial review 

to parties to the proceedings and therefore does not provide the general public 

with the opportunity to request judicial review of final orders of the NRC. As a 

result, the right to request substantive review is quite limited. Although the EIS 

and records of the ACRS will be included in the administrative record, members 

of the public commenting on an EIS or at a meeting of the ACRS cannot initiate 

a challenge related to whether the NRC was reasonable in how it chose to 

incorporate or disregard that information in its final determination. 

 

 258  Nuclear Regul. Comm’n v. Texas, 605 U.S. at 666–67, 681–82 (holding that 

members of the public “are guaranteed judicial review of either the Commission’s denial of 

intervention or, if intervention has been granted, the Commission’s final order arising from 

the licensing proceeding”).  

 259  Id. at 680. 

 260  Id. at 675–76 (“In the Administrative Procedure Act of 1946, Congress created a 

general cause of action for any ‘person . . . aggrieved’ by agency action. 5 U.S.C. § 702. But 

as then-Judge Scalia explained, when Congress enacted the Hobbs Act in 1950, it ‘did not 

adopt the ‘person aggrieved’ standard used in the general judicial review provision of the 

APA, even though the features of that legislation adopted four years earlier were prominently 

in mind.’ Therefore, as Judge Scalia stated, ‘we must read ‘party’ as referring to a party 

before the agency.’” (citations omitted) (quoting Simmons v. ICC, 716 F.2d 40, 43 (D.C. Cir. 

1983)). 

 261  Nuclear Regul. Comm’n v. Texas, 605 U.S. at 675. 

 262  See Texas v. Nuclear Regul. Comm’n, 78 F.4th 827, 838–40 (5th Cir. 2023), rev’d 

605 U.S. 665 (2025). NRC regulations make clear that “[p]articipation in the scoping process 

for an environmental impact statement does not entitle the participant to become a party to 

the proceeding to which the environmental impact statement relates.” 10 C.F.R. § 51.28(c) 

(2025). 
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3. Judicial Review of the Nuclear Regulatory Commission’s National 

Environmental Policy Act Decisions 

NEPA decisions are subject to review both internally through the NRC 

hearing processes and externally through judicial review under the APA.263 

NEPA matters may be raised during the mandatory hearing process for the 

proposed action, during which parties to the proceeding are invited to “take a 

position and offer evidence on the aspects of the proposed action within the 

scope of NEPA.”264 This is the case regardless of whether the NRC has 

determined that an EIS is or is not required for the proposed action.265 During 

the hearing, the presiding officer determines all matters of controversy.266  

Final NEPA decisions are judicially reviewable pursuant to the APA 

through a process mirroring that for other agency decisions appealable under the 

APA.267 After completing the NEPA process and issuing a final decision, the 

NRC prepares and distributes a “concise . . . record of decision.”268 A record of 

decision “show[s] how its final decision-making process incorporated the 

statement’s findings.”269 NEPA is focused on assuring procedural 

accountability for environmental reviews and does not “impose substantive 

limits on agency conduct.”270 Accordingly, the “‘role of the courts in reviewing 

compliance with NEPA is simply to ensure that the agency has adequately 

considered and disclosed the environmental impact of its actions . . . .’”271  

As in other contexts to which NEPA applies, outside of the NRC, NEPA 

does not guarantee any substantive outcome, and agencies are afforded 

significant deference. The U.S. Supreme Court recently affirmed this principle 

in Seven County Infrastructure Coalition v. Eagle County, Colorado, when it 

unanimously overturned a D.C. Circuit decision vacating an EIS based on 

challenges to its content and scope of an EIS.272 The Court emphasized the 

importance of discretion to the agency’s determination of which indirect 

environmental impacts to address and found that the agency was reasonable to 

limit its analysis to those impacts it could address.273 Citing Vermont Yankee, 

 

 263  KRISTEN HITE, CONG. RSCH. SERV., NATIONAL ENVIRONMENTAL POLICY ACT: 

JUDICIAL REVIEW AND REMEDIES (2025); 5 U.S.C. § 702.  

 264  See 10 C.F.R. § 51.104(a)(2) (2025). 

 265  Id. § 51.104(a)(2), (b). 

 266  Id. § 51.104(a)(3), (b). 

 267  HITE, supra note 263, at 1. 

 268  10 C.F.R. § 51.102(a). 

 269  BioDiversity Conservation All. v. Bureau of Land Mgmt., 608 F.3d 709, 712 (10th 

Cir. 2010) (citing 23 C.F.R. § 771.127). 

 270  Utah Env’t Cong. v. Russell, 518 F.3d 817, 821 (10th Cir. 2008). 

 271  Citizens’ Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 1178 (10th Cir. 

2008) (quoting Utah Shared Access All. v. U.S. Forest Serv., 288 F.3d 1205, 1208 (10th Cir. 

2002). 

 272  Seven Cnty. Infrastructure Coal. v. Eagle Cnty., 605 U.S. 168, 180 (2025). 

 273  Id. at 1513–18. 
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the Court noted that in the process of preparing an EIS agencies are required to 

make subjective and “common sense” determinations related to which impacts 

are likely, whether they are significant, and whether alternatives are feasible, 

and that reviewing courts should grant substantial deference to these 

determinations.274 As the case emphasizes, participation in the scoping process 

and submitting comments on an EIS is meant only to inform agency decision-

making and does not guarantee any substantive outcome.275 The Seven County 

decision aligned with prior Supreme Court analysis of NRC NEPA analysis. As 

in Baltimore Gas & Electric Co. v. Natural Resource Defense Council, the Court 

found that its only task was “to determine whether the [Commission] had 

considered the relevant factors and articulated a rational connection between the 

facts found and the choice made.”276  

IV. STATE AND LOCAL SITING PROCEDURES 

While the federal Supremacy Clause operates to prohibit states from 

legislating nuclear safety, state legislatures can regulate or prohibit the 

construction of nuclear facilities for non-safety motivated reasons.277 For 

example, in 1983, the U.S. Supreme Court upheld a California moratorium on 

constructing new nuclear power plants within the state until the federal 

government provided a plan for nuclear waste disposal.278 The Court found that 

California’s concerns over the economic costs of constructing new nuclear 

facilities without a waste disposal plan was an adequate non-safety rationale 

given that Congress “had left to the states to determine whether, as a matter of 

economics, a nuclear power plant should be constructed.”279 Nuclear facilities 

receiving construction and operations licenses from the NRC are still subject to 

state land use and tax laws, including those requiring permits or establishing 

 

 274  Id. at 1511–12. 

 275  Id. 

 276  Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 88 (1983). 

 277  See Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223, 1242–43 

(10th Cir. 2004) (discussing three Supreme Court decisions that addressed the preemptive 

effect of the extensive federal regulatory scheme for nuclear power and safety concerns). 

 278  Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 

U.S. 190, 216, 222 (1983). Conversely, several Utah laws mandating that county 

governments impose additional requirements and restrictions on nuclear waste storage 

facilities were overturned because the court found their purposes were to mitigate the effects 

of such storage facilities and guarantee “health and safety.” Skull Valley Band of Goshute 

Indians, 376 F.3d at 1246. The 10th Circuit court relied on a statement in the record made 

by Utah’s governor that the laws in question “will add substantially to our ability as a state 

to protect the health and safety of our citizens against the storage of high-level nuclear 

waste.” Id. at 1252 (internal citations omitted). 

 279  Skull Valley Band of Goshute Indians, 376 F.3d at 1243 (citing Pac. Gas & Elec. 

Co., 461 U.S. at 222). 
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conditions on the construction of electricity generating or industrial facilities.280 

In Wyoming, major industrial projects above a certain cost threshold must 

obtain a state level industrial siting permit and be in conformance with local 

land use plans.281 The following subsections describe the procedural protections 

in each of these processes according to the three-part procedural justice 

framework. 

A. The Industrial Siting Council 

The Wyoming Industrial Development and Siting Act requires developers 

to apply for and obtain a permit prior to constructing any “major” industrial 

facility in Wyoming.282 Permits are issued by the Industrial Siting Council 

(ISC), a seven-person panel appointed by the governor.283 The ISC is a quasi-

judicial body that operates in coordination with the Industrial Siting Division 

(ISD) of the Wyoming Department of Environmental Quality (DEQ), which 

“assesses socio-economic and environmental impacts for companies planning 

major industrial developments” and helps developers navigate the application 

process.284 The ISC will only approve permit applications for industrial 

facilities that demonstrate that they do not pose significant social, economic, 

and environmental burdens on nearby communities.285  

Upon receiving the permit application, the director of the DEQ “conduct[s] 

a review of the application to determine if it contains all the information required 

by . . . the rules and regulations.”286 Applications must include, but are not 

 

 280  DAN SHEA, NAT’L CONF. OF STATE LEGISLATURES, OVERVIEW OF NUCLEAR 

REGULATION FOR STATE LEGISLATURES  1, 15 (2023), https://wyoleg.gov/InterimCommittee/

2023/09-2023071715-01NuclearRegulatoryOverviewforStateLegislatures-2023.pdf [https://

perma.cc/6AFE-RXAP]. 

 281  WYO. STAT. ANN. §§ 35-12-102(a)(vii)(C), -106(a) (West, Westlaw through 2025 

Gen. Sess.). In addition to an Industrial Siting Permit, the project will need to obtain other 

permits from state and federal agencies including a 404 permit from the Army Corps of 

Engineers. These may also include public participation opportunities but are outside the 

scope of this paper. See U.S. NUCLEAR REGUL. COMM’N, supra note 47, at tbl. D-1. 

 282  WYO. STAT. ANN. § 35-12-106(a) (Westlaw). Qualifying industrial facilities under 

ISC oversight are those with construction costs of at least $96,000,000.00, adjusted annually 

for inflation. Id. § 35-12-102(a)(vii). In 2022, the Wyoming Legislature reported a current 

adjusted cost threshold of $231,000,000.00. See Memorandum from Brian Fuller, Senior 

Staff Att’y, Wyo. Legis. Serv. Off., to the Joint Minerals, Bus. & Econ. Dev. Interim Comm., 

Wyo. Legis. 1, 2 (Apr. 8, 2022), https://wyoleg.gov/InterimCommittee/2022/09-202204258-

05TopicSummary-IndustrialSiting.pdf [https://perma.cc/Z8Z3-U845]. 

 283  WYO. STAT. ANN. § 35-12-104(a), (c) (Westlaw). 

 284  Industrial Siting Division, WYO. DEP’T OF ENV’T QUALITY, https://

deq.wyoming.gov/industrial-siting-2 [https://perma.cc/G8FV-VMCM]; Industrial Siting 

Council, WYO. DEP’T OF ENV’T QUALITY, https://deq.wyoming.gov/industrial-siting-2/council 

[https://perma.cc/T2HB-SHD8]. 

 285  WYO. STAT. ANN. § 35-12-113(a)(ii)–(iii) (Westlaw). 

 286  Id. § 35-12-110(d) (Westlaw). 

https://perma.cc/G8FV-VMCM
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limited to: information related to the number and type of jobs generated; the 

applicant’s financial capabilities to decommission and reclaim the facilities; 

chemical inventories and waste management plans; and an analysis and proposal 

for environmental impacts on scenic resources, recreational resources, 

archaeological and historical resources, land use patterns, economic base, 

housing, transportation, sewer and water facilities, solid waste facilities, police 

and fire facilities, educational facilities, health and hospital facilities, water 

supply, agriculture, terrestrial and aquatic wildlife, threatened and endangered 

species, and other relevant areas.287 For applications that fulfill all these 

informational requirements, the ISC may issue approval only upon finding that: 

(1) “the facility will not pose a threat of serious injury to the environment nor to 

the social and economic condition or inhabitants or expected inhabitants in the 

affected area;” (2) “[t]he facility will not substantially impair the health, safety 

or welfare of the inhabitants”; and (3) “[t]he applicant has financial resources to 

decommission and reclaim the facility.”288  

Under Wyoming law, an applicant may request a waiver of industrial siting 

application requirements if it can demonstrate certain criteria, including that the 

facility would not produce an unacceptable environmental impact and that the 

applicant has discussed the project with local governments affected by the 

project.289 After the waiver procedure is initiated, the ISC ultimately decides 

whether to waive all or some of the application requirements and can issue a 

permit if it decides to waive all requirements.290 Notably, a waiver will not be 

granted if “two (2) or more local governments which will be affected are not 

satisfied that the facility, considering the voluntary company agreements, 

represents an acceptable impact on the local governments.”291 As with the NRC 

process, the ISC process for both permits and waivers includes procedural 

requirements to assure transparency, public participation and accountability. 

1. Transparency 

Wyoming statutes include numerous requirements for transparency in state 

agency proceedings. Chapter 4 of Title 16 creates uniform requirements for 

public records, documents, and meetings—including the Wyoming Public 

Records Act and the Wyoming Open Meetings Law.292 The Wyoming Open 

Meetings Law specifies that “agencies of Wyoming exist to conduct public 

business” and, with very limited exceptions, requires deliberations and actions 

to be taken openly.293 It requires all agency meetings to be open to the public at 

 

 287  WYO. STAT. ANN. § 35-12-109(a) (Westlaw). 

 288  Id. § 35-12-113(a)(ii)–(iv) (Westlaw). 

 289  Id. § 35-12-107(a), (h) (Westlaw). 

 290  Id. § 35-12-107(m) (Westlaw). 

 291  Id. § 35-12-107(k) (Westlaw). 

 292  Id. § 16-4-201 (Westlaw). 

 293  WYO. STAT. ANN. § 16-4-401 (Westlaw). 



2025] JUST NUCLEAR 1003 

all times, excepting during executive sessions, and limits the rights of a 

governing body to have communications outside a meeting.294 The agency is 

required to provide notice of upcoming meetings to anyone who requests it and 

allow parties to make ongoing requests for notice on an annual basis.295 It 

further prohibits the governing body from conducting meetings “by electronic 

means or any other form of communication that does not permit the public to 

hear, read or otherwise discern meeting discussion contemporaneously.”296 

Finally, it requires the agency to take minutes at any meetings where an action 

is taken.297 Wyoming’s Public Records Law requires that these minutes and any 

other “information in a physical form” be available for public inspection during 

business hours and upon written request.298 Unless good cause exists to 

withhold the record or delay its release, the agency must provide it within thirty 

days.299  

The Wyoming Industrial Siting Act also includes specific provisions related 

to transparency. It requires the ISD to make information regarding the 

application available to interested parties and the public.300 Within ten days of 

receiving an application, the ISD director must share a copy with the “bodies of 

local governments which will be primarily affected by the proposed facility.”301 

The ISD director also must file the application with the county clerk where the 

proposed project would be located and publish a summary of the permit 

application in at least one newspaper “of general circulation within the area to 

be primarily affected by the proposed facility.”302 While not stated in the 

regulations, the ISD website also states that a “copy of the application is filed 

 

 294  Id. § 16-4-403(a) (Westlaw). The rights of public participation and transparency 

may be murkier, however, in meetings convened by the applicant outside of the formal ISD 

process, even if government officials are in attendance. See Marie Hamilton, Fires, Turbines 

and Soaring Costs: Platte County at a Crossroads, PLATTE CNTY. REC.-TIMES (July 30, 

2025), https://www.pcrecordtimes.com/stories/fires-turbines-and-soaring-costsplatte-county-at-

a-crossroads,96202? [https://perma.cc/2QAY-5AVN] (describing local newspaper’s exclusion 

from “‘a private, invitation-only coordination session for first responders and government 

officials.’” (quoting an email from the developer’s representative)). 

 295  WYO. STAT. ANN. § 16-4-404 (Westlaw). 

 296  Id. § 16-4-403(d) (Westlaw). 

 297  Id. § 16-4-403(c) (Westlaw). 

 298  Id. §§ 16-4-201(a)(v), (ix), -202(a) (Westlaw). 

 299  WYO. STAT. ANN. § 16-4-202(c)(iii) (Westlaw). 

 300  See id. § 35-12-110 (Westlaw). 

 301  Id. § 35-12-110(a)(i) (Westlaw). Notice to “affected landowners” is only required 

for wind and solar facility permit applications. See also id. §§ 35-12-102(a)(vii)(E)–(G), 18-

5-502 (Westlaw) (exceptions to county regulation of wind and solar energy projects); § 18-

5-509 (Westlaw). 

 302  Id. § 35-12-110(a)(ii), (iii) (Westlaw). 

https://perma.cc/2QAY-5AVN
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with the local library.”303 Individuals can also sign up to receive email 

notifications of ISD public notices.304  

ISC decisions and records are made available and accessible to the public 

online on the division’s website homepage.305 An “Applications and Permits” 

tab houses copies of all permit applications and supporting materials that have 

been or are currently under review.306 Hearings are live streamed and can be 

accessed by finding the meeting agenda posted on the same webpage linked 

above.307  

2. Public Participation 

Public participation in the industrial siting process occurs primarily through 

a public hearing. Both the permit and waiver processes include a requirement 

that a public hearing be held “at a community as close as practicable to the 

proposed facility.”308 In each case, the statute requires public notice of the 

hearing, and of any request for a waiver, to landowners, local governments, and 

through publication in a “newspaper[] of general circulation.”309 The statute 

does not set a limit for the number of days before a hearing that the ISC director 

must give notice.310  

Participation in the industrial siting process is limited by statute. Parties to 

the permitting proceeding include: (1) the applicant, (2) the governing bodies of 

local governments which will be primarily affected by the proposed facility, and 

(3) “[a]ny person residing in a local government” that qualifies as a party and 

certain nonprofit organizations.311 The third category of parties includes “any 

person holding record title to lands directly affected by construction of the 

facility,”312 a classification which affords participation opportunities to 

nonresident-landowners who otherwise might not be parties to the 

 

 303  Permitting, WYO. DEP’T OF ENV’T QUALITY, https://deq.wyoming.gov/industrial-

siting-2/permitting [https://perma.cc/95V5-EA8L].  

 304  Industrial Siting Public Notices, WYO. DEP’T OF ENV’T QUALITY, https://

deq.wyoming.gov/industrial-siting-2/isd [https://perma.cc/8PAB-974R]. 

 305  Industrial Siting Council, supra note 284. 

 306  Id. 

 307  Id. 

 308  WYO. STAT. ANN. §§ 35-12-107(d)(iv),  -110 (f)(iv) (West, Westlaw through 2025 

Gen. Sess.). 

 309  Id. §§ 35-12-107(d)(i)–(iii), -110 (f)(i)–(iii) (Westlaw). 

 310  See id. § 35-12-110(f)(i)–(iv) (Westlaw). 

 311  Id. § 35-12-111(a) (Westlaw). Nonprofit participants are limited to “any nonprofit 

organization with a Wyoming chapter, concerned in whole or in part to promote conservation 

or natural beauty, to protect the environment, personal health or other biological values, to 

preserve historical sites, to promote consumer interests, to represent commercial, agricultural 

and industrial groups, or to promote the orderly development of the areas in which the facility 

is to be located.” Id. § 35-12-111(a)(iii) (Westlaw). 

 312  Id. § 35-12-111(a)(iii) (Westlaw). 

https://perma.cc/95V5-EA8L
https://perma.cc/8PAB-974R
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proceeding.313 Thus, unless a person holds record title to land that is directly 

impacted, these limitations preclude participation by individuals outside the 

local community, other commercial entities, and national nonprofit 

organizations that do not have chapters in Wyoming.314 Consistent with the 

statute’s goal of mitigating the impacts of major industrial projects, the hearings 

remain primarily locally focused. 

The right to participate in hearings is not automatic for the second (local 

governments) and third (qualifying individuals and nonprofits) categories of 

potential parties to the permitting proceeding. To be included as a party to the 

permitting proceeding, and thus participate in a hearing, a qualifying affected 

person, organization, or body of local government must “file[] a notice of 

intent . . . [at least] twenty (20) days before the date set for the hearing.”315 An 

entity that fails to file a notice of intent within this timeframe waives its right to 

become a party to the proceeding.316 Additionally, affected local landowners 

and nonprofits with Wyoming chapters in the third category waive their right to 

be party after the hearing if they “[do] not participate orally at the hearing.”317 

By requiring advanced notice of intent, the statute assures the applicant and 

agency have prior notice of who intends to participate as parties. The oral 

comment requirement further mandates that issues are raised in the hearing and 

that those seeking to be parties have a physical presence within the community. 

Because parties have greater rights to appeal ISC decisions, these requirements 

demand more extensive participation within the process and ensure the ISC has 

an opportunity to consider feedback from parties in its permitting decision 

before allowing those parties to appeal the decision. 

State agencies outside of the ISD and individuals who otherwise do not 

qualify for party status under statute are permitted to furnish written 

comments.318 Additionally, Wyoming law requires the ISD to engage in a 

consultation process with specified state agencies for any proposed industrial 

project.319 The purpose of the consultation is for the ISD to obtain information 

 

 313  See id. 

 314  See WYO. STAT. ANN. §§ 35-12-111(a)(iii) (Westlaw). 

 315  Id. §§ 35-12-111(a)(iii), (b) (Westlaw). 

 316  Id. 

 317  Id. 

 318  Id. §§ 35-12-111(c)–(d) (Westlaw). Further, state agency members and employees 

may testify at the hearing “at the request of the [ISC], [ISD] or any party.” § 35-12-111(d) 

(Westlaw). 

 319  Id. § 35-12-110(b) (Westlaw). As of August 2025, the ISD must consult with the 

following state agencies and entities under this provision: Department of Transportation; 

Public Service Commission; Game and Fish Department; Department of Health; Department 

of Education; Office of State Engineer; Wyoming State Geologist; Department of 

Agriculture; Department of Environmental Quality; The University of Wyoming; 

Department of Revenue; The Wyoming Business Council; Department of Workforce 

Services; Office of State Lands and Investments, Department of State Parks and Cultural 

Resources; Department of Fire Prevention and Electrical Safety; Department of Family 

Services; Oil and Gas Conservation Commission. Id. 
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and recommendations from the consulted agency’s area of expertise about the 

impact of the proposed project.320 For individuals who do not qualify for party 

status, the Wyoming Industrial Siting Act specifies that “[a]ny person may make 

a limited appearance in the proceeding by filing a statement in writing with the 

council prior to adjournment of the hearing.”321 While making a limited 

appearance does not make someone a party to the proceeding,322 the filed 

statement becomes “part of the record and shall be made available to the 

public.”323 Based on a review of the dockets for several recent projects in which 

industrial siting permits were granted, it appears that individuals rarely file 

written comments.324 

After the public hearing is completed, the ISC has forty-five days in the case 

of an application or ten days in the case of a waiver to “make complete findings, 

issue an opinion and render a decision upon the record.”325 The ISC can grant 

or deny the application as it was filed or grant the application “upon terms, 

conditions or modifications of the construction, operation or maintenance of the 

facility as the council deems appropriate.”326 In its decision, the ISC must issue 

an opinion “stating in detail its reasons for the decision,” and serve a copy to 

each party.327  

3. Accountability 

The process for appealing an ISC permit decision depends on whether the 

project applicant followed the traditional application provisions under 

Wyoming law or requested a waiver of those provisions.328 In relation to 

projects that receive waivers, those who qualify as parties to the public hearing 

and who are “aggrieved by the final decision of the council” can appeal ISC 

waiver decisions.329 Petitioners in this scenario “may obtain judicial review by 

the filing of a petition in any state district court in which the major portion of 

the proposed facility is to be located within thirty (30) days after the issuance of 

a final decision.”330 Petitioners for appeal “must include an express assumption 

of the cost of preparation of the complete written transcripts and record for the 

court.”331 When the ISD receives a petition, the ISD must “deliver to the court 

a copy of the complete written transcript of the record of the proceeding before 

 

 320  WYO. STAT. ANN. § 35-12-110(b) (West, Westlaw through 2025 Gen. Sess.). 

 321  Id. § 35-12-111(c) (Westlaw). 

 322  Id. 

 323  Id. 

 324  Permitting, supra note 303. 
 325  WYO. STAT. ANN. §§ 35-12-107(j), -113(a) (Westlaw). 

 326  WYO. STAT. ANN. § 35-12-113(a) (West, Westlaw through 2025 Gen. Sess.). 

 327  Id. § 35-12-113(d) (Westlaw). 

 328  See id. §§ 35-12-112, -114 (Westlaw). 

 329  Id. § 35-12-114(a) (Westlaw). 

 330  Id. 

 331  Id. 
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it and a copy of the council’s decision and opinion entered therein which shall 

constitute the record on judicial review.”332 The petitioner must pay the ISD’s 

costs for preparing the written transcript and record for the court, and a “copy 

of the transcript, decision and opinion shall remain on file with the division and 

shall be available for public inspection.”333 The reviewing district court will not 

disturb the ISC’s decision on whether to grant a waiver so long as the ISC’s 

decision is supported by “substantial evidence.”334  

In a typical procedure, where the applicant does not request a waiver and 

follows the application provisions, the ISC issues a decision to grant or deny a 

permit after a hearing on the permit application.335 This ISC decision is 

considered final for the purposes of judicial review, and the procedure “shall be 

the same as that for contested cases under the Wyoming Administrative 

Procedure Act [(the Wyoming APA)]”.336 A contested case under the Wyoming 

APA is initiated by serving a notice on all parties to the ISC permitting hearing, 

with such notice stating all matters asserted or issues involved in the contested 

case.337 During the contested case, all parties have the opportunity “to respond 

and present evidence and argument on all issues involved.”338 At the contested 

case hearing, the parties have the right to appear at the hearing “in person or by 

or with counsel or other duly qualified representative in any agency proceeding” 

in accordance with the agency’s and Wyoming Supreme Court’s rules.339 The 

contested case hearing can be overseen by a decision-making body, a member 

of the decision-making body, or by a presiding officer.340 A presiding officer 

can be either an employee of the decision-making agency, or the decision-

making agency designates another agency’s employee to act as the presiding 

officer.341 Procedural mechanisms protect the integrity of the hearing and 

prevent conflicts of interest; a party who is serving as the presiding officer or 

part of the decision-making body cannot also represent an agency at the hearing 

in a contested case.342  

 

 332  WYO. STAT. ANN. § 35-12-114(a) (West, Westlaw through 2025 Gen. Sess.). 

 333  Id. 

 334  Laramie River Conservation Council v. Indus. Siting Council, 588P.2d 1241, 1249 

(Wyo. 1978) (defining “substantial evidence” as evidence that “may be less than the weight 

of the evidence,” but not “clearly . . . contrary to the overwhelming weight of the evidence,” 

requires “more . . . than a mere scintilla of evidence,” and would lead “a reasonable mind to 

the conclusion manifested in the questioned agency finding.”). 

 335  See WYO. STAT. ANN. § 35-12-114(b) (Westlaw). 

 336  Id. 

 337  Id. § 16-3-107(a) (Westlaw). 

 338  WYO. STAT. ANN. § 16-3-107(j) (West, Westlaw through 2025 Gen. Sess.). 

 339  Id. § 16-3-107(k) (Westlaw). 

 340  Id. § 16-3-112(a) (Westlaw). 

 341  Id. 

 342  Id. § 16-3-107(k) (Westlaw). 



1008 OHIO STATE LAW JOURNAL [Vol. 86:5 

The outcome of the contested case hearing can be further appealed to the 

relevant Wyoming state district court.343 The district court applies the 

“substantial evidence” standard of review for the ISC’s evidentiary 

determinations and reviews conclusions of law de novo.344 Aggrieved parties 

have one last opportunity to appeal and can obtain review of the district’s court 

final judgment in the Wyoming Supreme Court.345  

In addition to the claims specific to the Industrial Siting Process, the 

Wyoming Public Records Act creates a separate procedure for mediating 

disputes regarding the availability of public records.346 Disputes are mediated 

by an ombudsman, appointed by the governor.347 If the custodian of the records 

withholds them over the requesting party’s objection, defers the date of release 

for good cause beyond thirty days, or fails to produce a record altogether, the 

requestor can file complaints with the ombudsman.348 The ombudsman can 

review the documents in camera to assess the appropriateness of release, waive 

fees, and/or prescribe timelines for release.349 Notwithstanding the opportunity 

to mediate through an ombudsman, a person requesting public records can still 

file for judicial review of an unfavorable decision by the custodian.350  

B. County-Level Land Planning 

Apart from wind and solar projects,351 the industrial siting process preempts 

local governments from requiring additional permits or authorizations for large 

industrial facilities, including nuclear energy generation facilities.352 Instead, 

local governments influence siting of large industrial facilities through 

enactment of local land use plans.353 The land-use planning process provides 

counties with the authority to designate which areas are open for industrial 

use.354 For example, Lincoln County—where the TerraPower project is under 

 

 343  Id. § 16-3-114(a) (Westlaw). 

 344  N. Laramie Range Found. v. Converse Cnty. Bd. of Cnty. Comm’rs, 290 

P.3d 1063, 1072–73 (Wyo. 2012). 

 345  WYO. STAT. ANN. § 16-3-115 (West, Westlaw through 2025 Gen. Sess.). 

 346  See id. §§ 16-4-201 to 203 (Westlaw). 

 347  Id. § 16-4-201(c)(i)–(v) (Westlaw). 

 348  Id. §§ 16-4-202(c), -203(f) (Westlaw). 

 349  Id. § 16-4-202(c)(v) (Westlaw). 

 350  Id. 

 351  WYO. STAT. ANN. § 18-5-502 (West, Westlaw through 2025 Gen. Sess.). 

 352  See id. 

 353  Cities and towns may also have limited zoning authority, including the ability to 

prohibit many industrial uses within city limits. See, e.g., KEMMERER, WYO., CITY CODE 

§ 23-71 (2025), https://www.kemmerer.org/wp-content/uploads/2025/05/Chapter-23_Adopted-

4-28-25.pdf [https://perma.cc/NQ3F-QGVY]. 

 354  Counties are considered entities of the state that may not enact ordinances beyond 

the scope of power that the legislature has expressly provided and generally cannot zone for 

or against specific users. See Bd. of Cnty. Commr’s. v. Mackay Invs., LLC, 413 P.3d 1120, 

1123 (Wyo. 2018). 

https://perma.cc/NQ3F-QGVY
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construction—designates specific areas for heavy industrial use, defined to 

include “[c]oal [m]ines, coke plants, stacking of oil rigs, refining of petroleum 

and other oil products, manufacturing of poisonous, explosive or toxic material, 

railroads, haul roads, and other similar uses.”355  

The statutory land planning processes for Wyoming counties are intended 

to assure both transparency and participation.356 The public can influence and 

participate in the land planning process either by petitioning the local planning 

and zoning commission to amend an existing land use plan or through 

participation at public meetings.357 Land planning happens at two levels: first, 

through the county planning and zoning commission and, second, through the 

local board of county commissioners.358 In addition to these meetings being 

subject to the Wyoming Open Meetings Law, land planning proceedings 

typically have specific requirements for notice and public participation.359 In 

Lincoln County, the planning and zoning commission must hold at least one 

public hearing before certifying a plan or any amendments thereto.360 Notice of 

the meeting must be published in a newspaper of general circulation at least 

thirty days prior to the meeting.361 The board must also hold a public meeting 

before voting, which must be noticed through publication at least fourteen days 

prior to the meeting.362 Any meetings, records and accounts of either the county 

planning and zoning commission meetings or the board of county 

commissioners must be available to the public.363 County decisions, like those 

of other administrative bodies of the state, are subject to judicial review pursuant 

to Wyoming’s Administrative Procedure Act.364  

The industrial siting process gives significant weight to local authority with 

regard to land planning decisions. Wyoming Statute § 35-12-109(a)(xvi) 

 

 355  LINCOLN CNTY., WYO., LAND USE REGULS. ch. 7.1 (2020), https://cms5.revize.com/

revize/lincoln/Document_center/Government/Planning%20&%20Engineering/Planning%20

document%20&%20forms/Land%20Use%20Regulations/Chapter%207%20updated%203-

2025.pdf [https://perma.cc/BNE4-CHZX]. 

 356  See WYO. STAT. ANN. § 18-5-202 (Westlaw); JEFFREY D. HAMERLINCK & WILLIAM 

J. GRIBB, LOCAL GOVERNMENT LAND-USE PLANNING IN WYOMING: PURPOSE, PROCESS, AND 

BENEFITS 3, 5 (Kit Freedman & Nicole Korfanta eds., 2016), https://www.wyoextension.org/

publications/html/B1292 [https://perma.cc/4MCH-5H6T]. 

 357  WYO. STAT. ANN. § 18-5-202 (West, Westlaw through 2025 Gen. Sess.). 

 358  Id. 

 359  See id. §§ 18-5-202(b), (c) (Westlaw); LINCOLN CNTY., WYO., LAND USE 

REGULS. app. K (2016), https://cms5.revize.com/revize/lincolncountynew25/Documents/

Government/Planning%20%20And%20Development/Documents%20And%20Forms/Land

%20Use%20Regulations/LUR%20APPENDIX%20K%20-%20WY%20Statutes%2018-5-

201%20to%20318,%202016%20County%20Planning%20&%20Zoning,%20Subdivisions.

pdf?t=202512021232000&t=202512021232000 [https://perma.cc/37RK-MWQH]. 

 360  WYO. STAT. ANN. § 18-5-202(b) (Westlaw). 

 361  Id. 

 362  Id.§ 18-5-202(c) (Westlaw). 

 363  WYO. STAT. ANN. § 18-5-202(a) (West, Westlaw through 2025 Gen. Sess.). 

 364  See id. § 16-3-114 (Westlaw). 

https://perma.cc/BNE4-CHZX
https://perma.cc/4MCH-5H6T
https://perma.cc/37RK-MWQH
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requires an applicant for an Industrial Siting Permit to illustrate that the project 

conforms with local land use plans.365 While not permitting specific projects, 

the land planning process allows local governments to determine where similar 

uses would be appropriate. If a project is proposed in an area where it would not 

conform to the local land plan, the project developer can petition the relevant 

county’s planning and zoning commission to amend the plan.366 If a county 

refuses the request, however, the ISC could not approve a permit.367  

V. PROCEDURAL JUSTICE & NUCLEAR FACILITY AUTHORIZATIONS 

At their core, procedural requirements within administrative law are 

designed to assure the legitimacy of administrative systems, to facilitate 

accountability within democratic systems, and to protect the public from 

potential abuses of power.368 Transparency, public participation, and judicial 

review are not ends in themselves. Instead, they are mechanisms to facilitate the 

accountability of government both through administrative and electoral 

processes. In this respect, a review of the nuclear authorization procedures 

reveals both positive and critical elements. 

A far cry from the siting procedures for the Chicago Pile and testing at Los 

Alamos, today’s nuclear energy facility siting laws include comprehensive 

mechanisms to help assure transparency, opportunities for public engagement, 

and accountability at every level. Public records and open meetings laws assure 

that the workings of administrative agencies are visible to the public, thereby 

facilitating electoral accountability and encouraging informed participation. 

Mandatory meetings and public comment periods invite both public comment 

and deliberation, allowing individuals to put information before agencies to 

factor into their decision-making and facilitating consensus building. These 

range from highly technical interventions at the NRC on matters of radiological 

safety or environmental impacts to localized participation in local planning and 

zoning processes.369 In this aspect, the importance of technology cannot be 

 

 365  Id. § 35-12-109(a)(xvi) (Westlaw). 

 366  See id. § 18-5-202(b) (Westlaw) (“Any person may petition the planning and 

zoning commission to amend any zoning plan adopted under the provisions of W.S. 18-5-

201 through 18-5-208.”); see id. § 18-5-202(c) (Westlaw) (“The planning and zoning 

commission shall prepare recommendations to effectuate the planning and zoning purposes 

and certify its recommendations to the board of county commissioners. Before adopting the 

recommendations . . . the board shall vote upon the adoption of the planning or zoning 

recommendation. No planning or zoning recommendation shall be adopted unless a majority 

of the board votes in favor thereof.”). 

 367  See id. § 18-5-202(b) (Westlaw) (“The planning and zoning commission 

may . . . amend a comprehensive plan including zoning for promoting the public health, 

safety, morals and general welfare of the unincorporated areas of the county, and certify the 

plan to the board of county commissioners.”). 

 368  Mark S. Squillace, Meaningful Engagement in Public Lands Decision Making, 59 

ROCKY MTN. MIN. L. INST. 21-1, 21-8 to 21-9 (2013).  

 369  See supra Parts III.B.3, IV.A.2, IV.B.  
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understated. While public records and open meeting laws are not new, until 

recently, the physical barriers to accessing documents or attending meetings 

were significant. Recently enabled functions such as AI-enabled searches in the 

ADAMS database, the ability to watch YouTube videos of Commission 

meetings at any time after they occur, and virtual participation in Commission 

meetings have vastly increased access to administrative proceedings.370 

The U.S. system for nuclear authorizations also includes administrative 

accountability mechanisms. Statutory requirements that demand agencies create 

an administrative record, provide reasons for their decisions, and respond to 

comments facilitate accountability and make judicial review possible. While 

both federal and state courts defer to an agency’s determinations on matters of 

fact, judicial review assures that agency procedures are being followed and that 

the transparency, notice, and public comment requirements are not 

circumvented. Accessing judicial review requires buy-in from the party desiring 

to attack an agency decision; only those who participate in the proceeding can 

challenge the ultimate decision.371 

This requirement of buy-in serves an important purpose but also raises 

issues related to notice and the inherent capacity of individuals to meaningfully 

participate.372 Procedural justice requires attention to whether the opportunities 

to participate in formal procedures meaningfully influence decision 

outcomes.373 Members of host communities where nuclear projects are 

proposed only receive passive notice of hearings or opportunities for public 

comment. They must monitor the Federal Register and local papers for notice 

by publication or rely on non-mandatory outreach from local government 

officials, administrative agencies, or industry representatives. As the manner in 

which most people obtain information shifts away from print, notice by 

publication may be ineffective in assuring that people who might be interested 

in a project have actual knowledge of their rights to participate, raising due 

process concerns.374 Additionally, as Skinner-Thompson observes, members of 

the public may lack the technical expertise to evaluate the proposed action and 

introduce substantive comments.375 At least at the federal level, given the highly 

 

 370  See Joshua Ulan Galperin & E. Donald Elliott, Improving Regulatory Notice, 78 

SMU L. REV. 985, 1025 (2025) (noting the opportunity for emerging technologies to 

improve how agencies provide notice). 

 371  See supra Parts III.C., IV.A.3. 

     372  Galperin and Elliott, supra note 370, at 1001. 

 373  Skinner-Thompson, supra note 73, at 406; Denis J. Brion, An Essay on LULU, 

NIMBY, and the Problem of Distributive Justice, 15 B.C. ENV’T. AFFS. L. REV. 437, 444–46 

(1988); Kuehn, supra note 63, at 10689. 

 374  Galperin and Elliott, supra note 370, at 995 (discussing Mullane v. Cent. Hanover 

Bank & Tr. Co., 339 U.S. 306, 314–15 (1950)). 

 375  Skinner-Thompson, supra note 73, at 432–33. The recommendations of the White 

House Environmental Justice Advisory Council (now dissolved under President Trump) 

suggested that the NEPA process for “Large-Scale Pilots” should “provide capacity and 

funding for communities with environmental justice concerns to retain experts, including 
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technical nature of agency reports and the contention requirements, 

meaningfully participating in NRC proceedings could require access to both 

legal and technical expertise. Even though communities have equal rights of 

participation, structural inequities mean that some of the people potentially 

impacted by agency decisions have unequal ability to participate.376  

Applying a procedural justice framework to evaluate nuclear facility 

authorizations also requires a more macro view. The prior parts of this Article 

focus on procedural requirements within each agency process. The remainder 

of this Part considers how these separate authorization procedures interplay with 

each other to allocate power over facility authorizations among stakeholder 

groups. Mega-project authorizations require numerous permitting and siting 

procedures from different agencies at different levels of government. Procedural 

justice analyses should look at these public law processes holistically. 

Harkening back to social contract theory, administrative law protects 

individual interests in autonomy and self-governance by assuring that those who 

are subject to decisions with the potential to impact their property and security 

are able to meaningfully participate within those processes.377 The ability of an 

individual to meaningfully influence a procedure or hold an agency politically 

accountable for its decisions should be proportionate to the extent that the 

individual’s interests are implicated.378 This is something the nuclear facility 

authorization process does well both within the authorization proceedings of 

individual agencies and structurally through the division of authority between 

federal, state, and local actors. Social contract theory also includes a principle 

of reciprocity and mutual self-interest.379 If government represents the 

 

those with lived experience expertise.” See WHITE HOUSE ENV’T JUST. ADVISORY COUNCIL, 

RECOMMENDATION REPORT 2: WHITE HOUSE ENVIRONMENTAL JUSTICE ADVISORY COUNCIL 

RECOMMENDATIONS: CARBON MANAGEMENT 58 (2024). 

 376  Dorothy M. Daley & Tony G. Reames, Public Participation and Environmental 

Justice: Access to Federal Decision Making, in FAILED PROMISES: EVALUATING THE 

FEDERAL GOVERNMENT’S RESPONSE TO ENVIRONMENTAL JUSTICE 143, 149–50 (David M. 

Konisky ed., 2015); Wendy Wagner, The Participation-Centered Model Meets 

Administrative Process, 2013 WIS. L. REV. 671, 681–90 (2013). 

 377  Cass R. Sunstein, Standing and the Privatization of Public Law, 88 COLUM. L. REV. 

1432, 1435 (1988) (“The underlying theory was based on notions of social contract. When 

citizens entered into civil society from the state of nature, they did so with certain rights. The 

state could not interfere with those rights except on a showing of collective authorization for 

the interference—legislative action combined with proper executive implementation. The 

relevant category of interests consisted of the rights of private property and liberty that had 

existed in the state of nature. If no such interest was at stake, there was simply no predicate 

for legal intervention. Common-law interests, or traditional private rights, were thus sharply 

distinguished from statutory benefits for purposes of standing.” (footnote omitted)). 

 378  Ana Tanasoca, Proportionality in Its Place: Weighted Internal Deliberation, 31 

RES PUBLICA 229, 234 (2025). 

 379  Ann Cudd & Seena Eftekhari, Contractarianism, §§ 1, 6, STAN. ENCYCLOPEDIA 

PHIL. (Edward N. Zalta & Uri Nodelman eds., Winter 2021 ed.), https://plato.stanford.edu/

archives/win2021/entries/contractarianism [https://perma.cc/H833-LQCX]. 

https://perma.cc/H833-LQCX
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consensual agreement of rational persons to exchange individual freedom for 

mutual security and prosperity,380 it follows that self-interested individuals 

would only enter such an agreement where the average reciprocity of advantage 

was met with an average reciprocity of burden. This is where nuclear facility 

authorizations, like other industrial authorization processes, largely fail. The 

fragmented, project-by-project approach to industrial facility authorizations 

creates a structural vulnerability whereby aggregate burdens may be 

nonreciprocally allocated. 

A. Proportionality of Influence 

It is axiomatic that a member of the public may not challenge an 

administrative decision merely because they have an ideological or policy 

objection; the standing requirements of both state and federal administrative law 

dictate that the challenger must have a personal stake in the outcome.381 

Similarly, given that administrative decisions impact individuals differently, 

individuals who are most affected by administrative decisions should have 

greater rights to influence those procedures. Affording universal influence to all 

people would unjustly allow majoritarian interests to impede on individual 

interests.382 Instead, just procedures include an aspect of proportionality 

wherein the rights to be notified of proposed actions, demand participation, 

challenge decisions, and meaningfully influence the outcomes of administrative 

procedures are commensurate with the extent to which an individual’s interests 

are implicated, and equivalent to those of others who are similarly situated—

something political theorists have described as the “all-affected interests 

principle.”383 The authorization procedures for nuclear facilities reflect this 

principle by segmenting the general public from the individuals whose interests 

are implicated and through structurally dividing the decision-making power 

between federal, state, and local government bodies. 

The procedural rights of the general public in proceedings to authorize 

nuclear facilities are largely passive: notice by publication, access to non-

proprietary information, and the opportunity to observe meetings and 

hearings.384 While members of the public can introduce information for agency 

 

 380  See, e.g., THOMAS HOBBES, LEVIATHAN 141 (J.C.A. Gaskin ed., Oxford Univ. 

Press 1998) (1651). 

 381  FDA v. All. for Hippocratic Med., 602 U.S. 367, 368 (2024) (citing TransUnion 

LLC v. Ramirez, 594 U.S. 413, 423 (2021)). 

     382  Sharon Jacobs, The Challenges of Participatory Administration, 58 U.C. DAVIS L. 

REV. 323, 328 (2024). 

     383  Robert E. Goodin, Enfranchising All Affected Interests, and Its Alternatives, 35 

PHIL. & PUB. AFF. 40 (2007). 

 384  10 C.F.R. §§ 51.27(a), 51.29(a), 51.74, 51.93(a) (2025); WYO. STAT. ANN. § 35-

12-110 (f)(i)–(iv) (West, Westlaw through 2025 Gen. Sess.) (requiring notice to change 

effective 01/01/26 from 120 days to 90 days). 
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consideration through public comment processes,385 they have no right to 

demand a specific project-level outcome386 or challenge an agency’s ultimate 

decision.387 By definition, the general public also receives no individualized 

notice of proceedings. Notwithstanding that they may be keenly interested or 

opinionated about the proceedings, unless they take affirmative steps to request 

notice from an agency, members of the public without a direct financial or 

property interest in a project must either rely on government actors or media 

coverage to make them aware of the proceedings, or affirmatively monitor 

agency websites, local newspapers, and the Federal Register, public library, or 

county clerk.388 

In contrast, individuals whose property and security are implicated by a 

project—as well as local governmental entities with a relevant jurisdictional 

purview—have greater rights in siting procedures. At the federal level, the NRC 

is required by law to provide them with direct notice of their proceedings and to 

include them in formal proceedings. Other interests are principally represented 

through proxy systems—such as inclusion of state, tribal, and local government 

representatives.389 Individual participation by other parties is limited based on 

whether the NRC finds the existence of an affected interest.390 State processes 

follow similar contours. Wyoming’s industrial siting process requires that actual 

written notice of an application or request for waiver must be served to local 

governments, state agencies, and the owners of land and mineral interests in the 

property where the proposed project is located.391 Participation in hearings is 

limited to owners of real property interests on which the project is being built, 

local governments, and certain non-profits with a Wyoming chapter.392 This 

allows for the interests of the general community as well as locally focused 

conservation, recreation, and economic development interests to be represented 

in the siting process. This segmentation continues in the accountability 

processes, including internal agency and judicial review. While any member of 

the public can challenge an agency’s failure to follow its administrative 

formalities, such as providing notice or conducting hearings under federal and 

 

 385  See 10 C.F.R. § 51.73 (2025). 

 386  See Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 

557–58 (1978). 

 387  See supra Parts III.C.3, IV.A.3. 

      388  See Galperin & Elliott, supra note 370, at 1015 (“Notifying a large population of 

potentially interested parties that have not previously been regulated by an agency presents 

difficult challenges. . . .”). 

 389  See supra Part IV. 

 390  See e.g., 10 C.F.R. §§ 2.309, 51.26, 51.27, 51.28, 51.71, 60.63. 

 391  WYO. STAT. ANN. §§ 35-12-107(d)(ii), -110(f)(ii) (West, Westlaw through 2025 

Gen. Sess.); see id. § 35-12-110(b) (Westlaw). 

 392  Id. § 35-12-111(a)(ii)–(iii) (Westlaw). While the law requires the applicant to 

estimate local revenue in the application, impact fees are not intended to address 

distributional justice concerns about how benefits of projects are localized. Id. 
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state administrative procedure statutes,393 only parties can challenge the 

agency’s ultimate decision.394  

While rights of participation are mostly binary (one can participate or not), 

the division of decision-making power between federal, state, and local 

governments also facilitates proportionality of influence. Authority for nuclear 

facility permitting is divided along functional lines, with the NRC responsible 

for all aspects related to safety and radiological protection,395 and state and local 

governments governing other, more localized, aspects of projects. Multi-layer 

governance structures divided along functional lines can assure the 

consideration of national, state, and local interests before a nuclear project can 

be constructed, and that substantive impacts are being addressed at the 

appropriate scale. 

While absolute within its domain, both the scope of the NRC’s review and 

public participation in agency proceedings are limited to safety aspects of the 

project. The contention requirement restricts intervention in NRC proceedings 

to matters that are specific to evaluation of whether the projects’ design, system, 

and protocols sufficiently mitigate risk. Local communities are only slightly 

preferred in this process, through the NRC’s presumption of standing, but are 

still limited in their participation to contesting specific items of law or fact 

related to the technical matters before the commission. Rather than creating a 

public forum to debate the merits of nuclear technology, constraint of public 

participation to technical matters before the agency preserves the focus on 

rationality.396 The NRC determines whether a facility can be safely built and 

operated in a specific location. Since the potential impacts of a nuclear incident 

are of national concern, the safety review occurs at a national scale. As a federal 

regulator, the NRC ensures that the nuclear interests of one state do not pose 

unreasonable risks to the population in general. State and local governments are 

preempted from passing conflicting laws on that question.397 

 

 393  See New Mexico ex rel. Balderas v. U.S. Nuclear Regul. Comm’n, 59 F.4th 1112, 

1116–18 (10th Cir. 2023); Don’t Waste Mich. v. U.S. Nuclear Regul. Comm’n, No. 21-1048, 

2023 WL 395030, at *2–*3 (D.C. Cir. 2023) (per curiam); Utah Env’t Cong. v. Russell, 518 

F.3d 817, 821 (10th Cir. 2008); see also 5 U.S.C. §§ 551–59. 

 394  28 U.S.C. § 2344; see New Mexico ex rel. Balderas, 59 F.4th at 1116–18 

(explaining how New Mexico commented on an agency matter but lacked standing for 

judicial review because they were not a party to the proceeding); see also WYO. STAT. ANN. 

§ 35-12-111(a)–(b) (Westlaw) (defining “parties” in a proceeding). 

 395  See generally Atomic Energy Act of 1954, Pub. Law. No. 83-703, 68 Stat. 919 

(1954) (prescribing general authority to the AEC with functions to minimize danger to life 

and property); see also Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223, 

1242 (10th Cir. 2004) (discussing the AEC and NRC’s promulgated rules advancing 

radiological safety). 

 396  See Jim Rossi, Participation Run Amok: The Costs of Mass Participation for 

Deliberative Agency Decisionmaking, 92 NW. U. L. REV. 173, 247–49 (1997) (concluding 

that mass participation must be balanced with deliberative values). 

 397  See Skull Valley, 376 F.3d at 1242 (quoting Pac. Gas & Elec. Co. v. State Energy 

Res. Conservation & Dev. Comm’n, 461 U.S. 190, 204–05 (1983)). 
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While limited, the application of NEPA means that opportunities for the 

public to directly influence the NRC’s decisions are still more extensive than 

those applicable to almost any other industrial facility built in the United States. 

Most power generation facilities (with the exception of hydroelectric facilities, 

which are licensed by the Federal Energy Regulatory Commission398) do not 

require federal permits and therefore no NEPA review is required.399 However, 

since the NRC has responsibility for the safety review of every nuclear facility 

built in the United States, every licensing decision must comply with NEPA.400 

This means that all nuclear facility siting decisions include opportunities for the 

general public to comment and request judicial review within the NEPA 

context.401  

In contrast, questions about whether nuclear projects are appropriate, or 

whether local impacts can be sufficiently addressed, occur at the state level. This 

division of authority defers the politically charged question of whether nuclear 

projects may be built to locally accountable processes. Many states and, in some 

cases, cities,402 have enacted bans or moratoria403 on nuclear facility 

construction, declared nuclear-free zones, or required voter or legislative 

approval before construction.404 While in Wyoming the statewide industrial 

siting process preempts local governments from separately regulating or 

permitting projects, the waiver process encourages developers to obtain consent 

and enter into voluntary mitigation agreements at the local level.405 Land 

planning processes are also distinctly local, allowing community members to 

make spatial determinations about the appropriateness of specific types of 

uses.406 The accessibility and relative informality of these state and local 

processes mitigate the technical complexity that renders NRC proceedings 

inaccessible.407 

 

 398  16 U.S.C. § 797(e). 

 399  See Steven Ferrey, Eminent Domain and Serrated Power, 39 U. HAW. L. REV. 171, 

175 (2016). See generally Lauren Parry, Jr., Upsetting the Balance: Environmental 

Protection Agency Has Power to “Veto” State Permit Determinations Under the Clean Air 

Act, 25 J. LAND RES. & ENV’T L. 73, 74, 80 (2005). 

 400  10 C.F.R. § 51.20(b)(1) (2025). 

 401  See supra Parts III.B.3, III.C.3. 

 402  See, e.g., BERKELEY, CAL., MUN. CODE ch. 12.90 (1986) (“The Nuclear Free 

Berkeley Act”); TAKOMA PARK, MD., MUN. CODE ch. 14.04 (1983) (“The Takoma Park 

Nuclear Free Zone Act”). 

 403  States Restrictions on New Nuclear Power Facility Construction, NAT’L CONF. OF 

STATE LEGISLATURES (Sep. 28, 2023), https://www.ncsl.org/environment-and-natural-resources/

states-restrictions-on-new-nuclear-power-facility-construction [https://perma.cc/8LUT-KEJ2]. 

 404  Id. 

 405  Fuller, supra note 282, at 4, 8, 12. 

 406  See infra Part IV.B.  

     407  See Hammond, Public Participation in Risk Regulation: The Flaws of Formality, 

supra note 180. 
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The functional division of authority also assures that agencies are politically 

accountable to voters according to the scale of impacts they consider.408 With 

commissioners appointed by the president and confirmed by Congress,409 the 

NRC is accountable to voters on a national scale. The Energy Reorganization 

Act, however, dictates a structure designed to insulate the NRC from too much 

politicization. It establishes the agency as independent, requires bipartisanship, 

and staggers commissioner terms.410 This structure preserves its technocratic 

approach to rational decision-making with respect to issues of safety and 

protects the public from politically driven decisions or rapid swings in licensing 

practices with each administration. Major adjustments to the NRC’s approach 

to licensing, such as those that Congress directed with passage of the 

ADVANCE Act in 2024,411 must come from Congress and be implemented 

through rulemaking. 

State and local processes are more responsive to local voters. The Wyoming 

ISC members are partisan, appointed by the governor with consent of the 

senate,412 and are subject to termination and replacement without cause at any 

time.413 The governor is therefore accountable to voters within the state for the 

council’s decisions. At the local level, members of the public have the power to 

elect county commissioners who appoint zoning boards.414 Elected 

representatives also appoint the members of local planning commissions, which 

hold public hearings and make recommendations to councils such as the ISC.415  

Scholars have criticized the U.S. siting processes as being top-down and for 

failing to include local communities, pointing out that those communities are 

most likely to bear the impacts of any nuclear accidents or contamination.416 

While this characterization may be accurate for defense nuclear facilities built 

in the middle of the last century, it ignores the state and local aspects of 

commercial nuclear facility authorizations. By way of example, shortly before 

the NRC granted a license to Holtec for the construction of a private 

consolidated nuclear waste facility in 2023, the New Mexico Legislature 

enacted Senate Bill 53, which creates an express requirement for state consent 

 

     408  Jim Rossi, Public Choice, Energy Regulation and Deregulation, in RESEARCH 

HANDBOOK ON PUBLIC CHOICE AND PUBLIC LAW 313 (Daniel A. Farber & Anne Joseph 

O’Connell eds., Edward Elgar 2010). 

 409  42 U.S.C. § 5841(b)(1). 

 410  42 U.S.C. § 5841; U.S. NUCLEAR REGUL. COMM’N, U.S. NUCLEAR REGULATORY 

COMMISSION OVERVIEW 2 (2020), https://www.nrc.gov/docs/ML2023/ML20239A950.pdf 

[https://perma.cc/LW5P-Z6M9]. 

 411  See Accelerating Deployment of Versatile, Advanced Nuclear for Clean Energy 

(ADVANCE) Act of 2024, Pub. L. No. 118-67, 138 Stat. 1447, 1448. 

 412  WYO. STAT. ANN. § 35-12-104(c) (West, Westlaw through 2025 Gen. Sess.). 

 413  Id. § 9-1-202(a) (Westlaw). 

 414  See id. §§ 18-3-501(a), -5-202(a) (Westlaw). 

 415  HAMERLINCK & GRIBB, supra note 356, at 5. 

 416  David Kaiser, In the Shadow of Los Alamos, 95 AM. SCIENTIST 85 (2007); JOSEPH 

MASCO, THE NUCLEAR BORDERLANDS: THE MANHATTAN PROJECT IN POST-COLD WAR NEW 

MEXICO 139–41 (2006); Kyne & Bolin, supra note 41, at 707–08. 

https://perma.cc/LW5P-Z6M9
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to storage facility development and requires that a permanent repository be in 

operation.417 Similarly, before the NRC could grant a license to Waste Control 

Specialists for an Andrews County, Texas storage facility, the Texas Legislature 

passed a new law prohibiting construction of any such facility without a license 

from the state.418 The division of authorization processes for nuclear facilities 

guards against certain distributive injustices by giving states (and, at times, local 

governments) significant power to determine whether and under what 

conditions projects can be developed. This structure, combined with standing 

requirements, provides localized interest with proportionately greater influence 

over facility authorizations. 

B. Reciprocity of Burden 

While multi-scalar governance encourages equity between states and local 

communities, as scholars studying siting processes for undesirable land uses 

have long observed,419 these procedures do not necessarily guard against 

disparate impacts, particularly as a cumulative result of numerous facility siting 

decisions. State and even local siting processes can result in distributive 

injustices where they fail account for inequities within states or communities 

and risk increasing burdens on already disadvantaged segments of the 

population. In a refrain that will most likely be familiar to NEPA scholars, 

procedural protections like notice and open meeting requirements do not create 

this obligation. Instead, they aim to assure that the public and residents in 

potential host communities are aware of proposed projects and can demand 

greater protections through political systems—a remedy which may offer little 

comfort to minority groups facing systemic issues of discrimination. 

Research on regions with commercial nuclear power production indicates 

demographic differences between host communities and outlying areas, but 

whether this results in issues of distributive justice is less clear. Unlike some 

types of energy production facilities that have been historically sited in 

marginalized communities, nuclear power plant host communities tend to be 

relatively white and wealthy.420 These communities are also most likely to 

 

 417  N.M. STAT. ANN. § 74-4A-11.1(A)–(B)(2) (West, Westlaw through 2025 First 

Regular Sess.). 

 418  TEX. HEALTH & SAFETY CODE ANN. §§ 401.002–522 (West, Westlaw through 

2025 Regular Sess.). 

 419  COMM’N FOR RACIAL JUST., UNITED CHURCH OF CHRIST, TOXIC WASTES AND RACE 

IN THE UNITED STATES 23 (1987), https://ia801402.us.archive.org/21/items/toxicwastesrace/

toxicwastesrace_text.pdf [https://perma.cc/7FDC-S97C]. 

 420  Roger H. Bezdek & Robert M. Wendling, The Impacts of Nuclear Facilities on 

Property Values and Other Factors in the Surrounding Communities, 1 INT’L J. NUCLEAR 

GOVERNANCE, ECON. & ECOLOGY 122, 130 (2006). Benefits are also unevenly distributed. 

A 2022 report from Good Energy Collective observed that economic benefits from nuclear 

power production primarily inured to communities with fewer black residents and average 

higher incomes and education levels. See Cleo Schroer, Host Communities and Nuclear 

https://perma.cc/7FDC-S97C
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experience the impacts from construction, operation, and decommissioning—

including land use changes and visual impacts421—and bear the most immediate 

risks of nuclear accidents.422 The same is not always true, however, of 

surrounding communities outside of the host community. A 2015 study found 

that, based on population demographics at the time of study, overall populations 

within fifty miles of a nuclear power plant tend to be more demographically 

vulnerable.423 Therefore, while more privileged communities bear higher 

probability risks related to normal construction and operation, distribution of the 

geographically broader, low-probability but high-consequence risks of 

meltdown are unequally skewed toward vulnerable communities.424 Scholars 

have also documented that minority and especially tribal communities bear 

greater risks of fuel-cycle activities such as mining, milling, and waste 

storage.425 As these examples illustrate, applying substantive environmental 

justice requirements to decisions related to licensing individual nuclear 

generating facilities would not be simple. Even if a generating facility was not 

 

Energy: Benefits for Some, Risks for Others, GOOD ENERGY COLLECTIVE (June 29, 2022), 

https://www.goodenergycollective.org/resources/host-communities-and-nuclear-energy-benefits

-for-some-risks-for-others [https://perma.cc/HRH6-APNL]. 

 421  U.S. NUCLEAR REGUL. COMM’N, supra note 47, at 3-3 to -5 (TerraPower draft EIS 

documenting expected offsite impacts).  

 422  Emergency planning zones for conventional nuclear facilities involve 

determination of a plume exposure pathway. See generally Emergency Planning Zones, U.S. 

NUCLEAR REGUL. COMM’N (Aug. 28, 2024), https://www.nrc.gov/about-nrc/emerg-

preparedness/about-emerg-preparedness/planning-zones.html [https://perma.cc/7DYE-2H49]. 

Deterministic rules set this at a ten-mile radius around the reactor site and a food sampling 

area with a fifty-mile radius. See 10 C.F.R. § 50.47(c)(2) (2025). Guidance allows for 

companies to propose risk-informed methodology for the design of the emergency planning 

zone. See U.S. NUCLEAR REGUL. COMM’N, ML21238A072, REGULATORY GUIDE 1.242, 

PERFORMANCE-BASED EMERGENCY PREPAREDNESS FOR SMALL MODULAR REACTORS, NON-

LIGHT-WATER REACTORS, AND NON-POWER PRODUCTION OR UTILIZATION FACILITIES, A-2 

to -3 (2021), https://www.nrc.gov/docs/ML2123/ML21238A072.pdf  [https://perma.cc/2N9G-

2LG9]. Given passive safety mechanisms, some smaller or advanced reactors may have 

smaller plume exposure pathways. See id. at 18. 

 423  Dean Kyne, Public Exposure to U.S. Commercial Nuclear Power Plants Induced 

Disasters, 6 INT’L J. DISASTER RISK SCI. 238, 247 (2015). 

 424  Id. at 248. 

 425  See Noriko Ishiyama, Environmental Justice and American Indian Tribal 

Sovereignty: Case Study of a Land-Use Conflict in Skull Valley, Utah, 35 ANTIPODE 119, 

120 (2003); Mark Walker, Flooding and Nuclear Waste Eat Away at a Tribe’s Ancestral 

Home, N.Y. TIMES (Nov. 13, 2021), https://www.nytimes.com/2021/11/13/us/politics/tribal-

lands-flooding-nuclear-waste.html; Laurel Morales, For the Navajo Nation, Uranium 

Mining’s Deadly Legacy Lingers, NPR (Apr. 10, 2016), https://www.npr.org/sections/

health-shots/2016/04/10/473547227/for-the-navajo-nation-uranium-miningsdeadly-legacy-

lingers [https://perma.cc/YAZ3-UWGS]; Omid Rahimdel, Guardians of the Grand Canyon: 

The Threat That Uranium Mining Poses for the Havasupai Tribe, GEO. ENV’T L. REV. 

ONLINE (Nov. 15, 2024), https://www.law.georgetown.edu/environmental-law-review/blog/

guardians-of-the-grand-canyon-the-threat-that-uranium-mining-poses-for-the-havasupai-tribe 

[https://perma.cc/5LGE-NJ3U]. 

https://perma.cc/HRH6-APNL
https://perma.cc/7DYE-2H49
https://perma.cc/YAZ3-UWGS
https://perma.cc/5LGE-NJ3U


1020 OHIO STATE LAW JOURNAL [Vol. 86:5 

located in an area with disadvantaged communities, given the wide extent of the 

risk landscape and global nature of the supply chain, the decision could still 

result in increased burdens on outlying communities or those responsible for 

mining, fuel production, or waste storage. 

The fact that facially fair siting processes nonetheless result in distributional 

inequities has been well recognized by scholars. Professor Robert Bullard was 

among the first scholars to illustrate how political, social, and legal structures 

systematically and disproportionately burden minority and impoverished 

communities with environmentally hazardous infrastructure.426 Not only will 

lower property values potentially encourage undesirable land uses to locate in 

disadvantaged communities,427 but the individuals within those communities 

may lack the resources to relocate away from the hazard.428 Over the course of 

many processes and proceedings related to numerous, independent facilities, the 

impacts of mobility barriers and capacity constraints compound, leading to an 

aggregation of risks and impacts in certain areas.429 Whether the areas are 

disadvantaged at the time of the use, they may become disadvantaged because 

of the use when those with greater power and resources relocate.430  

This raises issues of distributive justice431 when the burdens of potentially 

hazardous infrastructure are not borne equally. Distributive justice refers to 

inequity within the socio-spatial distribution of resources, risks, and 

environmental benefits and detriments based on factors including proximity, 

race, gender, and class.432 Focusing on whether the distribution of outcomes 

following a decision is fair rather than on the processes behind the decisions 

themselves, Kuehn defines distributive justice as “the right to equal treatment, 

that is, to the same distribution of goods and opportunities as anyone else has or 

is given.”433 In Bullard’s words, distributive justice is ultimately a question of 

 

 426  Robert D. Bullard, Race and Environmental Justice in the United States, 18 YALE 

J. INT’L L. 319, 321–22 (1993); Robert D. Bullard & Beverly Hendrix Wright, The Politics 

of Pollution: Implications for the Black Community, 47 PHYLON 71, 78 (1986); Robert D. 

Bullard, Solid Waste Sites and the Black Houston Community, 53 SOCIO. INQUIRY 273, 273–

76 (1983). 

 427  Vicki Been, Locally Undesirable Land Uses in Minority Neighborhoods: 

Disproportionate Siting or Market Dynamics?, 103 YALE L.J. 1383, 1387, 1392 (1994). 

 428  Been, supra note 61, at 1019. 

 429  See Paul Mohai, David Pellow & J. Timmons Roberts, Environmental Justice, 34 

ANN. REV. ENV’T & RES. 405, 414 (2009); Ulibarri, Figueroa & Grant, supra note 77, at 8–

9. 

 430  Been, supra note 61, at 1018–19. 

 431  Some scholars use the term “distributional justice” instead of “distributive justice,” 

but for the purposes of this report, these terms are interchangeable. 

 432  See Stefan Bouzarovski & Neil Simcock, Spatializing Energy Justice, 107 ENERGY 

POL’Y 640, 642 (2017); Jenkins, McCauley, Heffron, Stephan & Rehner, Conceptual 

Review, supra note 65, at 176; Kyne & Bolin, supra note 41, at 3, 7. 

 433  Kuehn, supra note 63, at 10683 (quoting RONALD DWORKIN, TAKING RIGHTS 

SERIOUSLY 273 (1977)). 
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“who gets what, why and how much.”434 Distributive justice is concerned with 

the reciprocity of burdens.435  

The concept of reciprocity is deeply embedded in the American law of 

regulatory takings. In Monongahela Navigation Co. v. United States, the U.S. 

Supreme Court wrote that the Takings Clause of the Constitution preserved a 

“natural equity” that “prevents the public from loading upon one individual 

more than his just share of the burdens of government.”436 Two decades later in 

Pennsylvania Coal Co. v. Mahon, the Court noted that a taking would not result 

where a law created an “average reciprocity of advantage,” citing that principle 

as justification for various laws that infringe on rights of individual property.437 

To achieve this reciprocity, the Court found that the class of owners burdened 

by a regulation must also be reciprocal beneficiaries.438 The Court therefore 

found that a statute requiring a coal owner to maintain pillars to prevent 

subsidence effected a taking because the benefits were received by the owners 

of surface property, and the burdens were borne uniquely by the coal owners.439  

Whereas the principle of reciprocity is well recognized in cases involving 

government restrictions on property uses, litigants have been less successful in 

arguing that the Constitution equally extends this principle to contexts where 

government action authorizes uses of property that impose nonreciprocal 

burdens.440 For example, the U.S. Supreme Court has found that Section 601 of 

the Civil Rights Act only applies to intentional discrimination, and that a right 

to disparate impact claims must be established by Congress.441 State law claims 

have similarly faltered. While, in Louisiana, procedural consideration of 

environmental justice and civil rights issues had been mandated in prior state 

supreme court precedent, the Louisiana Supreme Court found that in the absence 

of separate substantive requirements related to preventing environmental 

injustices, the agency had discharged its procedural duties to evaluate social and 

economic benefits, environmental justice and Title VI civil rights issues.442 This 

erasure—which Ceballos, Engstrom, and Ho refer to as a paralyzing limbo and 

 

 434  Robert D. Bullard, Environmental Justice for All: It’s the Right Thing to Do, 9 J. 

ENV’T L. & LITIG. 281, 307 (1994) (emphasis added). 

 435  Scholars have recognized for decades that environmental laws overlook these 

considerations. See, e.g., Lazarus, supra note 60, at 792–93, 795. 

 436  Monongahela Navigation Co. v. United States, 148 U.S. 312, 325 (1893). 

 437  Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). 

 438  Id. 

 439  Id. at 415–16. 

 440  Alice Kaswan, Environmental Laws: Grist for the Equal Protection Mill, 70 U. 

COLO. L. REV. 387, 418, 426–32 (1999); Alexander v. Sandoval, 532 U.S. 275, 293 (2001). 

 441  Alexander, 532 U.S. at 275. 

 442  Save Ourselves, Inc. v. La. Env’t Control Comm’n, 452 So. 2d 1152, 1157 (La. 

1984). 
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structural feature of modern administrative law443—leaves marginalized 

communities in these states with little redress as a matter of public law. 

The failure of civil rights law to prevent disproportionate burdens suggests 

the need for an ex ante solution. Addressing structural inequities in the context 

of individual proceedings for facility authorizations is difficult because, with a 

few exceptions, most industrial regulators do not have authority to deny facility 

authorizations on the basis of aggregate risk accumulation.444 The NRC is not 

truly a siting agency: its responsibility is to determine whether a specific nuclear 

facility could be safely built and operated.445 Similarly, the Industrial Siting Act 

does not demand that decision makers avoid increasing burdens on vulnerable 

subsets of the proposed community.446 The possibility of distributional 

inequities is therefore structural: neither the NRC nor Wyoming’s ISC have been 

charged by their respective lawmaking bodies with the responsibility to identify, 

evaluate, or mitigate distributive justice impacts of siting nuclear power 

facilities.447  

There is an opportunity, however, to prevent the aggregation of 

environmental burdens through substantive requirements as part of industrial 

facility authorization procedures.448 The Clinton and Biden Administrations 

attempted to create this requirement for the NRC through now-rescinded449 

 

 443  Cristina Isabel Ceballos, David Freeman Engstrom & Daniel E. Ho, Disparate 

Limbo: How Administrative Law Erased Antidiscrimination, 131 YALE L.J. 370, 370 (2021). 

     444  Daniel A. Farber, Inequality and Regulation: Designing Rules to Address Race, 

Poverty, and Environmental Justice, 3 AM. J.L. & EQUAL. 1, 39 (2023). 

 445  See Silkwood v. Kerr–McGee Corp., 464 U.S. 238, 256 (1984) (acknowledging the 

tension between Congress’s mandate that the NRC have exclusive authority over safety 

regulation and a state’s ability to “nevertheless award damages based on its own law of [tort] 

liability”). 

 446  See Industrial Development Information and Siting Act, WYO. STAT. ANN §§ 35-

12-101 to -119 (West, Westlaw through 2025 Gen. Sess.). 

 447  Robert L. Glicksman, From Cooperative to Inoperative Federalism: The Perverse 

Mutation of Environmental Law and Policy, 41 WAKE FOREST L. REV. 719, 777–78 (2006). 

 448  Andrea Wortzel & Viktoriia De Las Casas, State Laws Provide New Pathways for 

Environmental Justice Claims, NAT. RES. & ENV’T, Summer 2021, at 1, 5; Kuehn, supra note 

63, at 10693 (“While environmental justice requires, at a minimum, a procedurally just 

process, the emphasis on disparate effects, rather than discriminatory intent, in the Executive 

Order, Principles of Environmental Justice, and Title VI’s implementing regulations 

indicates that a fair process alone will not negate claims of distributive injustice.”); Shalanda 

H. Baker, Anti-Resilience: A Roadmap for Transformational Justice within the Energy 

System, 54 Harv. C.R.-C.L. L. Rev. 1, 42 (2019) (“In order to be effectuated, an anti-

oppression framework would require both procedural justice and substantive justice.”). 

 449  Exec. Order No. 14,173, 90 Fed. Reg. 8633, 8634 (Jan. 21, 2025); Exec. Order 

No. 14,148, 90 Fed. Reg. 8237, 8240 (Jan. 20, 2025). It has become common practice for 

incoming presidents to categorically rescind certain executive orders of their predecessors. 

See Kenneth Lowande & Michael Poznansky, Executive Action that Lasts, 44 J. PUB. 

POL’Y 344, 356 (2024). 
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executive orders.450 These executive orders, however, had little substantive 

impact in federal nuclear siting given the NRC’s exclusive focus on safety. In 

the agency’s prior policy statement on environmental justice (published in 

2004), the NRC was clear that its evaluation of environmental justice within the 

NEPA context did not endeavor to address distributive justice issues.451 It had 

described environmental justice as “a tool, within the normal NEPA context, to 

identify communities that might otherwise be overlooked and identify impacts 

due to their uniqueness as part of the NRC’s NEPA review process.”452 The NRC 

clearly stipulated that “[r]acial motivation and fairness or equity issues are not 

cognizable under NEPA” and that “[EO 12898] itself [did] not establish new 

substantive or procedural requirements applicable to NRC regulatory or 

licensing activities.”453 The policy further provided that environmental justice 

“per se [was] not a litigable issue in [the NRC] proceedings.”454  

Within the current system, substantive environmental justice provisions 

related to nuclear siting are therefore better integrated at the state level where 

non-radiological environmental impacts are considered and mitigated. The 

decision of whether facilities should be built in the proposed locations and how 

local impacts can be mitigated is instead the function of state or tribal law.455 In 

recognition of the federal rollback of environmental justice initiatives, a 

coalition of thirteen state attorneys general issued guidance affirming that state 

environmental justice programs remain legally supported under the Tenth 

Amendment, Title VI of the Civil Rights Act, and federal environmental 

statutes, and urging public entities to continue advancing environmental justice 

at the state level.456 

There are numerous examples of state statutes that would allow decision-

makers to deny nuclear facility permits due to impacts on communities. 

Wyoming’s industrial siting process endeavors to preventatively mitigate the 

impacts of siting decisions and to prevent facilities from worsening the 

socioeconomic condition of host communities by allowing denial of a permit 

where impacts cannot be mitigated.457 In New Jersey, state law imposes 

 

 450  Exec. Order No. 12,898, 59 Fed. Reg. 7629, 7631 (Feb. 11, 1994); Exec. Order 

No 14,096, 88 Fed. Reg. 25251, 25254–56 (Apr. 21, 2023). 

 451  Policy Statement on the Treatment of Environmental Justice Matters in NRC 

Regulatory and Licensing Actions, 69 Fed. Reg. 52040, 52041 (Aug. 24, 2004). 

 452  Id. at 52047. 

 453  Id. at 52043, 52047. 

 454  Id. at 52042.  

 455  Jonathan Skinner-Thompson, Tribal Air, 55 ARIZ. STATE L.J. 1005, 1005, 1014 

(2023) (arguing for a distinct approach to environmental justice in Indian Country and 

discussing tribal lawmaking and implementation of environmental law). 

     456  Attorneys General of California, Massachusetts, New York, et al., Multi-State 

Guidance Affirming the Importance and Legality of Environmental Justice Initiatives (2025), 

https://www.mass.gov/doc/multi-state-guidance-affirming-the-importance-and-legality-of-

environmental-justice-initiatives/download. 

 457  20-0004-1 WYO. CODE R. § 8(p)-(r) (2018). 
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substantive requirements restricting the issuance of permits where facilities 

cannot avoid disproportionate impacts on disadvantaged communities. 458 

Similar legislation has been proposed in Michigan.459 While not remedying past 

inequities, given that litigants are unlikely to find adequate relief based on civil 

rights laws, substantive mandates that centralize distributive justice issues in the 

procedures authorizing nuclear facilities and other heavy industrial uses can 

mitigate the potential for new facility authorizations to exacerbate existing 

inequities. Legislation preventing siting in disadvantaged communities would 

secure not only a reciprocity of advantage but also aid incremental progress 

toward achieving reciprocity of burden.460  

VI. CONCLUSION 

The authorization process for the TerraPower facility is nearly complete. 

According to records in the ADAMS database, the NRC hosted numerous 

meetings regarding the TerraPower facility, beginning in approximately 

2019.461 A search for document titles including both the words “meeting” and 

“TerraPower” returned 158 results including open meetings, closed meetings, 

partially closed meetings, and observational and informational meetings.462 

While most meetings occurred at the NRC offices with options for virtual 

participation, notably, at least one meeting was conducted in Kemmerer, 

 

 458  N.J. ADMIN. CODE § 7:1C-9.2 (2023). Numerous state legislatures have enacted or 

proposed environmental justice legislation through, for the most part, these mandate only 

environmental justice analyses. See CAL. GOV’T CODE § 65040.12 (West, Westlaw through 

ch. 7 of 2025 Reg. Sess.); COLO. REV. STAT. ANN. § 25-1-133.5 (West, Westlaw through 

July 1, 2025 of the First Reg. Sess., 75th Gen. Assembly); MASS. GEN. LAWS ANN. ch. 30, 

§ 62K (West, Westlaw through 2024 2d Ann. Sess.); WASH. REV. CODE ANN. 

§ 70A.02.110(1), (6)(a) (West, Westlaw through 2025 Reg. Sess.); N.Y. ENV’T CONSERV. 

LAW § 48-0111(1)–(2) (McKinney, Westlaw through L.2025 chs. 1–184). 

 459 See Protecting Overburdened Communities Act, H.B. 4742, 93d Leg., Reg. Sess. 

(Mich. 2025). 

 460  This solution, however, is imperfect. Reliance on state law risks creating other 

inequities given that not all states have embraced remedying distributive inequities as a 

“worthy objective.” See Uma Outka, Federal-State Conflicts over Environmental Justice — 

Parts I and II, CTR. FOR PROGRESSIVE REFORM (Nov. 13, 2023), https://progressivereform.org/

cpr-blog/federal-state-conflicts-over-environmental-justice [https://perma.cc/TL64-AT7J]. 

 461  Public Meeting Announcement, U.S. Nuclear. Regul. Comm’n, Meeting with 

TerraPower (Sep. 12, 2019), https://www.nrc.gov/docs/ML1925/ML19255H918.pdf [https://

perma.cc/9YN4-LK2Y]. The 2019 meeting was “partially closed,” meaning it was open to 

the public, with the exception of portions of the meeting that related to design overview, 

regulatory engagement, and management. Id. 

 462  ADAMS Public Search, U.S. NUCLEAR REGUL. COMM’N, +“Meeting” 

+“TerraPower”, 158 results (July 15, 2025) (filtered by document type “Meeting 

Summary”). 

https://perma.cc/TL64-AT7J
https://perma.cc/9YN4-LK2Y
https://perma.cc/9YN4-LK2Y
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Wyoming, where the facility is proposed.463 On November 7, 2023, the NRC 

held an “Information Meeting with Question and Answer Session” at the South 

Lincoln Training and Events Center in Kemmerer to discuss regulatory and 

technical issues.464 A key topic in the meeting was “how and when the public 

[could] participate in the NRC review process” of TerraPower’s Construction 

Permit Application.465  

Thus far, the ACRS has met four times to discuss the TerraPower project. 

On June 5, 2024, it met to discuss TerraPower’s topical reports on its principal 

design criteria and fuel and control assembly qualifications for the Natrium 

reactor.466 In-person attendees included ACRS members, staff, and consultants, 

and NRC staff and virtual attendees included several representatives from 

TerraPower and numerous individuals.467 According to the meeting transcript, 

no members of the public offered comments.468 On November 7, 2024, the 

Committee met to discuss TerraPower’s topical report on Plume Exposure 

Pathway and Emergency Planning Zone.469 In-person attendees included ACRS 

members, consultants, and staff, NRC staff, and TerraPower staff.470 The 

meeting had more than 100 attendees including representatives from other 

reactor developers and members of the public.471 One attendee, representing the 

Union of Concerned Scientists, offered public comments.472 ACRS held a 

meeting with TerraPower on May 7, 2025 to discuss the company’s report on 

its radiological source term evaluation model (described as Source Term 

Methodology in the federal register notice).473 The source term methodology is 

 

 463  Public Meeting Announcement, U.S. Nuclear Regul. Comm’n, Public Outreach 

Meeting on the Forthcoming TerraPower Construction Permit Application  (Nov. 2, 2023), 

https://www.nrc.gov/docs/ML2330/ML23306A210.pdf [https://perma.cc/YER4-VRRR]. 

 464  Id. 

 465  Id. 

 466  716th Meeting of the Advisory Committee on Reactor Safeguards (ACRS), 89 Fed. 

Reg. 40513, 40514 (May 10, 2024). 

 467  Memorandum from Walter L. Kirchner, Chair, Advisory Comm. on Reactor 

Safeguards, to Scott W. Moore, Exec. Dir., Advisory Comm. on Reactor Safeguards (Aug. 

5, 2024). 

 468  Transcript, U.S. Nuclear Regul. Comm’n,  ACRS 716th Meeting 118 (June 5, 

2024), https://www.nrc.gov/docs/ML2419/ML24198A111.pdf [https://perma.cc/RRS7-

D2WE]. 

 469  720th Meeting of the Advisory Committee on Reactor Safeguards (ACRS), 89 Fed. 

Reg. 82271, 82271 (Oct. 10, 2024). 

 470  Minutes, ACRS 720th Meeting (Dec. 30, 2024), https://www.nrc.gov/docs/ML2436/

ML24365A088.pdf [https://perma.cc/9JWC-ZF4M]. 

 471  Dustin Bleizeffer, Feds Field Questions About Wyoming’s First Nuclear Power 

Plant, POST REG. (Dec. 18, 2024), https://www.postregister.com/news/inl/feds-field-

questions-about-wyoming-s-first-nuclear-power-plant/article_fb8ff2bc-7fe1-11ee-a50d-

d3fd81198029.html [https://perma.cc/88RF-DTBJ]. 

 472  Transcript, U.S. Nuclear Regul. Comm’n, ACRS 720th Meeting (Nov. 7, 2024), at 

78, https://www.nrc.gov/docs/ML2433/ML24331A156.pdf [https://perma.cc/RMT2-KPP3]. 

 473  725th Meeting of the Advisory Committee on Reactor Safeguards (ACRS), 90 Fed. 

Reg. 15483, 15483 (Apr. 11, 2025). 
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used to “evaluate the radiological consequences of quantified events.”474 The 

meeting was noticed in the Federal Register on April 11, 2025.475 In November 

of 2025, ACRS met again to review the TerraPower Construction Permit 

Application.476 

The NRC published the draft EIS for the TerraPower construction permit in 

2024.477 The NRC first published the Notice of Intent to Conduct Scoping 

Process and Prepare Environmental Impact Statement for the Kemmerer Unit 

One Power Plant (TerraPower’s Natrium Project) in the Federal Register on 

June 12, 2024.478 The NRC received thirty-five written comments on the 

scoping notice from individuals and groups including Breakthrough Institute 

and Wyoming Game and Fish.479 As set forth in the transcript, the NRC held 

the scoping meeting on July 16, 2024, at the South Lincoln Training and Events 

Center in Kemmerer, Wyoming.480 According to the transcript, in addition to 

NRC staff, seven individuals attended the scoping meeting.481 The draft EIS for 

the TerraPower Project was published on June 1, 2025, with the NRC serving 

as the lead agency and DOE serving as a cooperating agency.482  

On July 1, 2025, the NRC informed TerraPower of a schedule change in its 

staff review of its construction permit application. While the review was initially 

expected to be completed in August of 2026, the agency announced its intent to 

 

 474  TERRAPOWER, RADIOLOGICAL SOURCE TERM METHODOLOGY REPORT, REVISION 1, 

at 12 (2024), https://www.nrc.gov/docs/ML2401/ML24017A116.pdf [https://perma.cc/6SSE-

6YN5]. 

 475  725th Meeting of the Advisory Committee on Reactor Safeguards (ACRS), 90 Fed. 

Reg. at 15483. 

 476  731st Special Meeting of the Advisory Committee on Reactor Safeguards, 90 Fed. 

Reg. 47354 (Oct. 1, 2025). 

 477  Two separate environmental assessments were prepared by the Department of 

Energy to analyze the impact of its financial assistance agreements for preconstruction 

activities and the test and fill facility. See OFF. OF CLEAN ENERGY DEMONSTRATIONS, U.S. 

DEP’T OF ENERGY, DOE/EA-2264, DRAFT ENVIRONMENTAL ASSESSMENT: KEMMERER 

POWER STATION UNIT 1 PRELIMINARY ACTIVITIES: KEMMERER, LINCOLN COUNTY, 

WYOMING 1 (2024), https://www.energy.gov/sites/default/files/2024-10/draft-ea-2264-

terrapower-kemmerer-unit-1-preconstruction-2024-10_1.pdf [https://perma.cc/4ECH-GNVN]; 

OFF. OF CLEAN ENERGY DEMONSTRATIONS, U.S. DEP’T OF ENERGY, DOE/EA-2217, FINAL 

ENVIRONMENTAL ASSESSMENT: TEST AND FILL FACILITY: KEMMERER, LINCOLN COUNTY, 

WYOMING 1 (2024), https://www.energy.gov/sites/default/files/2024-05/final-ea-2217-tff-05-

16-2024.pdf [https://perma.cc/FTH6-7QSG]. 

 478  US SFR Owner, LLC.; Kemmerer Power Station Unit 1; Notice of Intent to 

Conduct Scoping Process and Prepare Environmental Impact Statement, 89 Fed. Reg. 49917, 

49918 (June 12, 2024). 

 479  ADAMS Public Search, U.S. NUCLEAR REGUL. COMM’N, +“Kemmerer” 

+“Scoping”, 35 results (Nov. 13, 2024) (filtered by “Comments”). 

 480  Transcript, U.S. Nuclear Regul. Comm’n, Scoping Meeting Related to the 

Proposed Kemmerer Unit One Power Plant, at 1 (July 16, 2024), https://www.nrc.gov/docs/

ML2421/ML24212A204.pdf [https://perma.cc/ER7A-RQKP]. 

 481  Id. at 2. 

 482  U.S. NUCLEAR REGUL. COMM’N, supra note 47, at i, iii. 
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accelerate the process on a shortened timeline. After publication of the revised 

schedule, the NRC’s licensing process for TerraPower proceeded rapidly with 

continued engagement in Kemmerer. On July 22, 2025, the NRC held a 

Comment-Gathering Meeting in Kemmerer, Wyoming, with the stated purpose 

of providing “the results of the NRC staff’s environmental review of the 

construction permit application for Kemmerer Power Station Unit 1, as 

documented in its draft environmental impact statement” and “an opportunity 

for public comment on the NRC staff’s findings.”483 The NRC notified 

Kemmerer residents of the meeting through a Public Meeting Announcement, 

which invited public participation and provided an opportunity to register upon 

arrival.484 The Wyoming Department of Environmental Quality, Wyoming 

Game and Fish, Wyoming Coalition of Local Governments, EPA, Wyoming 

Outdoor Council, Breakthrough Institute, and several private citizens submitted 

comments.485 The NRC completed the final EIS in October 2025, finding no 

adverse environmental impact—the first time a commercial advanced reactor in 

the United States had cleared that milestone.486 

The safety review concluded shortly thereafter. After receiving the ACRS 

committee report concluding that its review supported issuance of the 

construction permit,487 in November of 2025, the NRC completed its final 

 

 483   Public Meeting Announcement, U.S. Nuclear Regul. Comm’n, Draft 

Environmental Impact Statement (EIS) Public Meetings Related to the Proposed Kemmerer 

Unit One Power Plant (July 22, 2025), https://www.nrc.gov/docs/ML2520/ML25202A108.pdf 

[https://perma.cc/RPC7-43ML]. 
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Regul. Comm’n, Draft Environmental Impact Statement for the Construction Permit 

Application for Kemmerer Power Station Unit 1 (July 22, 2025), https://www.nrc.gov/docs/
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Letter from Tina Johnson to NRC TerraPower Environmental Resource (Aug. 4, 2025), 

Comment No. 3 on 90 Fed. Reg. 26,333, ADAMS Accession No. ML25216A280, and, 

Letter from Matt Gaffney, Legal & Governmental Relations Director, Wyoming Outdoor 

Council, to Patricia Vokoun, Project Manager, Environmental Project Management Branch 

3, U.S. Nuclear Regulatory Commission (Aug. 4, 2025), Comment No. 7 on Draft 

Environmental Impact Statement for Kemmerer Power Station Unit 1, 90 Fed. Reg. 26,333, 

ADAMS Accession No. ML25217A549. 

 486  U.S. Nuclear Regulatory Commission, Environmental Impact Statement for the 

Construction Permit Application for Kemmerer Power Station Unit 1, NUREG-2268, 

ADAMS Accession No. ML25287A017 (Oct. 23, 2025). 

 487  Letter from Walter L. Kirchner, Chairman, Advisory Committee on Reactor 

Safeguards, to David A. Wright, Chairman, U.S. Nuclear Regulatory Commission, Re: 
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Safety Evaluation Report for the Kemmerer Unit 1 construction permit 

application, more than a full month ahead of its already-accelerated December 

31, 2025 deadline.488 The evaluation concluded that no safety aspects would 

preclude issuing the construction permit.489 The Commission then published a 

Notice of Hearing in the Federal Register on December 23, 2025, commencing 

the mandatory uncontested hearing process.490 In January 2026, the Board of 

Lincoln County Commissioners submitted a letter of support for the project.491 

Shortly before publication of this Article, on March 4, 2026, the NRC issued a 

construction permit for the Natrium facility, marking the agency’s first 

commercial reactor approval since 2018,492 and its first-ever approval of a 

commercial non-light-water reactor.493 

In the aftermath of NRC v. Texas,494 the uncontested nature of the hearing 

process—in the absence of intervenors—lends finality to the NRC’s 

construction permit decision.495 In its 2025 decision in that case, the U.S. 

Supreme Court held that qualifying as a “party aggrieved” for purposes of 

seeking judicial review of an NRC licensing decision requires that a prospective 

appellant (other than the license applicant itself) to have successfully intervened 

in the NRC proceeding.496 Still, the absence of intervenors at the construction 

permit stage does not foreclose future participation: when TerraPower submits 

 

Report on the Safety Aspects of the Construction Permit Application for Kemmerer Power 

Station Unit 1 (Nov. 16, 2025), ADAMS Accession No. ML25311A150. 

 488  U.S. Nuclear Regulatory Commission, Safety Evaluation Related to the U.S. SFR 

Owner, LLC Construction Permit Application for the Kemmerer Power Station Unit 1, 

ADAMS Accession No. ML25329A252 (Nov. 2025). 

 489  Id. 

 490  US SFR Owner, LLC; Notice of Hearing, 90 Fed. Reg. 60132 (Dec. 23, 2025) 

(Docket No. 50-613; NRC-2024-0078). 

 491  Letter from Kent Connelly, Chairman, Lincoln County Commission, to U.S. 

Nuclear Regulatory Commission (Jan. 2, 2026), Re: US SFR Owner, LLC Construction 

Permit Application, Docket No. 50-613, NRC-2024-0078, ADAMS Accession No. 

ML26002A085. 

 492  US Issues First Commercial Construction Permit for a Nuclear Reactor in Years 

to a Wyoming Project, U.S. NEWS (Mar. 4, 2026), https://www.usnews.com/news/us/articles/

2026-03-04/us-issues-first-commercial-construction-permit-for-a-nuclear-reactor-in-years-to-a-

wyoming-project [https://perma.cc/9VNL-ANFT].  

 493  Memorandum and Order (Mar. 4, 2026), Re: US SFR Owner, LLC Construction 

Permit Application, Docket No. 50-613, NRC-2024-0078, ADAMS Accession No. 

ML26002A085. 

 494  NRC v. Texas, 605 U.S. 665 (2025).  

 495  When the NRC docketed TerraPower's application in May 2024, it published a 

notice in the Federal Register inviting any interested member of the public to petition for 

leave to intervene in a contested hearing, with an August 5, 2024 deadline. Acceptance for 

Docketing, Opportunity to Request a Hearing and Petition for Leave to Intervene; Order 

Imposing Procedures, 89 Fed. Reg. 47,997 (June 4, 2024) (Docket No. 50-613; NRC-2024-

0078); US SFR Owner, LLC; Notice of Hearing, 90 Fed. Reg. 60,132 (Dec. 23, 2025) 

(Docket No. 50-613; NRC-2024-0078). 

 496  NRC v. Texas, 605 U.S. at 669.  
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its separate operating license application, which it has indicated it plans to do 

by 2027,497 a new opportunity for intervention will arise.498 

At this time, TerraPower has also completed the state industrial siting 

process. Public notice for a hearing regarding the ISC’s review of the 

TerraPower Natrium facility was posted on October 23, 2024, with a hearing on 

January 13 and 14, 2025, at the South Lincoln Training and Events Center in 

Kemmerer, Wyoming.499 On January 13, 2025, the ISC held a public hearing 

regarding TerraPower’s permit application for Kemmerer Power Station Unit 

#1.500 TerraPower representatives testified to the project’s socioeconomic and 

environmental impacts.501 Overall capital expenditures of the project will 

generate an estimated $32.9 million in sales and use tax revenues, with no threat 

of serious injury to environmental resources.502 During the hearing, the ISC 

expressed concern for potential safety impacts, including nuclear waste storage, 

residential water rights, and adequate first responder access.503 To mitigate these 

impacts, TerraPower representatives testified plant construction and operation 

will comply with all federal and state health and safety laws throughout the 

project’s forty-year lifespan.504 Its commitments include the development of a 

Radiological Emergency Plan and an Environment, Safety, and Health 

Management Plan.505 Additionally, the NRC will continuously monitor the 

project through regular plant visitations until decommission.506 While, no 

members of the public participated (as is common in ISC hearings), local 

governing bodies representing potential affected counties were present for ISC 

 

 497  Dustin Bleizeffer, Wyoming Nuclear Power Plant Receives Federal Approval for 
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license application).  
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03:18:34, https://deq.wyoming.gov/wp-admin/admin-ajax.php?action=useyourdrive-stream&

account_id=113142237950152627372&id=1WbBnyshfYaALkt2u71rZIiacx0_T-f9h&list

token=f81b8b4e6fd48256c1fb2623165fd919 (on file with the Ohio State Law Journal) 

(Senior VP and current project manager Eric Williams testified to socioeconomic impacts, 

and Senior VP of Regulatory Affairs George Wilson testified to environmental impacts). 

 502  TETRA TECH, INC., WYOMING INDUSTRIAL DEVELOPMENT INFORMATION AND 

SITING ACT SECTION 109 PERMIT APPLICATION ES-iii (2024). 

 503  INDUSTRIAL SITING COUNCIL, supra note 501, at 01:42:46–01:45:55, 03:27:01–

03:27:40, 05:13:06–05:14:50. 

 504  Id. at 00:35:29–00:35:52. 

 505  Id. at 03:12:13–03:13:07. 

 506  Id. at 02:59:07–30:00:26. 
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questioning.507 The ISC approved TerraPower’s permit application pursuant to 

§ 113 of the Wyoming Development Information and Siting Act.508  

The licensing procedures the NRC has historically applied to the 

TerraPower facility and to licensing matters may not apply to new reactors 

going forward. While the ADVANCE Act was praised as modernization without 

deregulation,509 in May of 2025, the Trump Administration released three new 

executive orders (EO) relating to nuclear energy which implicate the topics 

raised in this Article.510 Consistent with these EOs, DOE has moved forward 

with authorizing testing of new advanced reactors through a Reactor Pilot 

Program at DOE and Department of Defense facilities, thereby limiting the 

NRC’s role.511 Further following the EO’s direction to “eliminate or expedite” 

environmental reviews, 512 the DOE has also proposed a new categorical 

exclusion for advanced reactors, which could reduce public involvement in 

those process.513  

The NRC’s licensing authority is limited to commercial nuclear facilities, 

and therefore initial deployments at DOE or DOD facilities do not involve the 

processes described in this Article.514 The renewed use of DOE’s reactor testing 

authority, however, results in blurring the structural divisions established by the 

Energy Reorganization Act.515 It is also likely to result in abbreviated processes 

when the tested designs move to commercialization. In a hearing before the U.S. 

Senate Committee on Environment and Public Works on September 3, 2025, 

NRC Commissioner David Wright confirmed that administration staff had 

pushed the NRC to “rubber stamp” reactors that had received DOE approval.516 

In October of 2025, the DOE and NRC amended their memorandum of 

 

 507  See id. 

 508  Id. at 07:50:02–07:51:04; see WYO. STAT. ANN. § 35-12-113 (West, Westlaw 
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 509  John Martin Reed, ADVANCE Act Strikes Right Balance for Nuclear Energy 
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development, see Exec. Order No. 14,302, 90 Fed. Reg. 22595, 22595 (May 23, 2025). 

 511  Exec. Order No. 14,299, 90 Fed. Reg. 22581, 22581 (May 23, 2025); Exec. Order 

No. 14,301, 90 Fed. Reg. 22591, 22592 (May 23, 2025); U.S. Dep't of Energy Reactor 

Pilot Program, U.S. Dep't of Energy, https://www.energy.gov/ne/us-department-energy-

reactor-pilot-program [https://perma.cc/6LCR-HJN9]. 

 512 Exec. Order No. 14,301, 90 Fed. Reg.  at 22591, § 6(b). 

 513  Categorical Exclusion for Advanced Nuclear Reactors, 91 Fed. Reg. 4550 (Dep't 

of Energy Feb. 2, 2026). 

 514  See Exec. Order No. 14,299, 90 Fed. Reg. at 22581–82; see Exec. Order 

No. 14,301, 90 Fed. Reg. at 22592 (May 23, 2025). 

     515 42 U.S.C. §§ 5841 (a)(1), (b)(2). 

      516  Oversight of the Nuclear Regulatory Commission: Hearing Before the S. Comm. 

on Env't & Pub. Works, 119th Cong. (Sept. 3, 2025) (exchange between Sen. Alex Padilla 

and David Wright, Chairman, Nuclear Regulatory Commission, at 1:16:00). 
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understanding with the NRC committing to establish an “expedited pathway” 

for licensing DOE authorized reactors.517 The structure proposed in the MOU 

could frontload important safety determinations in DOE processes that do not 

include NEPA or robust opportunities for public participation.518 

The third executive order issued by the Trump Administration directly 

implicates the topics evaluated in this Article. It orders the NRC to undergo 

reorganization, including to accelerate its licensing and approval processes and 

to reconsider its reliance on the linear no-threshold model for radiation safety.519 

Several of the actions specifically required—to streamline its hearing 

processes,520 revise its regulations implementing the National Environmental 

Policy Act,521 and to reduce the role of the ACRS522—directly implicate 

stakeholders’ procedural rights.523 As of January 31, 2026, the Nuclear 

Innovation Alliance reports that the NRC has indicated plans to release at least 

twenty-five proposed rules or direct final rules during this year, including rules 

amending the ACRS and NEPA regulations.524 The volume of rulemaking 

activities alone could saturate the capacity of interest groups to participate in the 

rulemaking process, generating procedural justice implications.  

As this Article describes in detail, NEPA and the meetings of the ACRS 

provide the only opportunities for members of the general public to participate 

in the licensing process for nuclear facilities on a national scale or to demand 
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  524  Miranda McGuire, Expected NRC Executive Order 14300 Rulemaking Timeline, 
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judicial review of NRC decision-making. Although statutory requirements 

create a backstop,525 the use of emergency NEPA regulations, revision of Part 

51 to reduce the scope of NEPA, or limitation of the ACRS only to “novel or 

noteworthy” issues,526 will limit transparency and public involvement in siting 

and licensing decisions. Together with efforts to undermine the independence 

of the agency,527 these changes substitute “diverse structures of participation” 

with politically influenced majoritarianism in the federal siting process.528 

Doing so raises not only justice concerns but concerns about the quality of 

decision-making, making robust state control over siting even more important. 

The tenets of procedural justice are not only about fairness and transparency but 

also good governance. Public participation should support bilateral information 

exchange which, in turn, supports informed decision-making.529 Diminishing 

the procedural rights of the public while concurrently upending long-established 

radiation safety standards530 could undermine public trust and support for the 

very technologies these policies are designed to promote. 
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