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Constitutional law is typically conceived as a set of individual rights 

and a list of powers given to and restrictions on the government. What 

typically goes unnoticed is that the Supreme Court often limits rights 

and narrows restrictions on the government by insisting that someone 

bringing a constitutional challenge demonstrate not only that they were 

harmed or that the government overstepped its bounds, but also that the 

governmental actor behaved with an improper mental state, or what 

criminal law refers to as mens rea. These mens rea requirements are 

Court creations. On closer inspection, the Court’s rationales for 

insisting on mens rea requirements often fall short of justifying them 

and amount to little more than a backdoor way to undercut a 

constitutional right or avoid a constitutional remedy. This should be 

disconcerting to anyone who cares about the robust protection of the 

constitutional right at issue. 

 

The Court’s eagerness to impose mens rea requirements on 

constitutional claims is troubling for another reason: it stands in sharp 

contrast to its unwillingness to establish constitutionally required mens 

rea requirements for substantive criminal law either as a matter of due 

process or pursuant to the Eighth Amendment when an individual faces 

incarceration. The Court has instead allowed legislatures to set mens 

rea requirements or dispose of them to further public policy as they see 

fit. For example, the Court has accepted strict liability offenses that 

impose terms of incarceration without a mens rea requirement and has 

dismissed the notion that the insanity defense is constitutionally 

required when criminal punishment is at stake. If the Court truly cared 

about the history and tradition of fault and blame, it would be just as 

vigilant in policing legislative definitions of crime as it has been in 

imposing its own mens rea thresholds for constitutional claims. 

 

This Article will argue that, if anything, the Court has mens rea 

backward. It should be insisting on mens rea before individuals are 

punished with incarceration, and it should refrain from imposing judge-

made mens rea requirements that undercut constitutional rights. 
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I. INTRODUCTION 

Constitutional law is typically conceived as a set of individual rights and a 

list of powers given to and restrictions on the government. What typically goes 

unnoticed is that the Supreme Court often limits rights and narrows restrictions 

on the government by insisting that someone bringing a constitutional challenge 

demonstrate not only that they were harmed or that the government overstepped 

its bounds, but also that the governmental actor behaved with an improper 

mental state, or what criminal law refers to as mens rea. These mens rea 

requirements are Court creations. Sometimes the Court claims they emanate 

from the Constitution’s text, though none are explicitly stated there. Other times 

the Court insists they are part of a historical tradition, though there, too, the 

Court’s evidence in support is often spotty. In still other contexts, the Court 

makes no claim on the basis of text or tradition but instead relies on a policy 
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rationale that ostensibly justifies its decision to add a mental state gloss for a 

right to be vindicated. In addition to the constitutional gloss, the Court has also 

superimposed mens rea requirements on actions under Section 1983, which is 

the key vehicle for bringing constitutional claims, even though they are not 

required by the statute’s text. On closer inspection, the Court’s rationales for 

insisting on mens rea requirements often fall short of justifying them and 

amount to little more than a backdoor way to undercut a constitutional right or 

avoid a constitutional remedy. This should be disconcerting to anyone who cares 

about the robust protection of the constitutional right at issue. 

The Court’s eagerness to impose mens rea requirements on constitutional 

claims is troubling for another reason: it stands in sharp contrast to its 

unwillingness to establish constitutionally required mens rea requirements for 

substantive criminal law either as a matter of due process or pursuant to the 

Eighth Amendment when an individual faces incarceration. The Court has 

instead allowed legislatures to set mens rea requirements to further public policy 

as they see fit. For example, the Court has accepted strict liability offenses that 

impose terms of incarceration without a mens rea requirement and has dismissed 

the notion that the insanity defense is constitutionally required as a matter of 

due process. If the Court truly cared about the history and tradition of fault and 

blame, it would be just as vigilant in policing legislative definitions of crime as 

it has been in imposing its own mens rea thresholds for constitutional claims. 

This Article will explore constitutional mens rea in three parts. Part II will 

canvass a range of Court-imposed mens rea requirements and show the flimsy 

bases on which they rest. Part III will contrast the Court’s eagerness to insist on 

mens rea in ways that benefit the government with its reluctance to insist on a 

constitutional mens rea floor when it would make the government’s job more 

difficult in bringing criminal prosecutions. Part IV argues that the inconsistency 

in the Court’s constitutional mens rea doctrine is indefensible. Why require so 

much more to identify bad actors in constitutional law? If the goal is harm 

prevention, why not use the same mens rea that states and the federal 

government have found to be more effective in reducing harm when policing 

individuals? After all, the harms being prevented go to the core of our 

constitutional government. Or, to take the argument from the other side, if the 

Court is correct in the constitutional cases discussed in Part II and you cannot 

impose sanctions on actors unless they pass a certain threshold of mens rea, how 

can criminal law imprison people on lesser mens rea standards consistent with 

due process? 

If anything, the Court has mens rea backward. It should be insisting on mens 

rea before individuals are punished with incarceration, and it should refrain from 

imposing judge-made mens rea requirements that undercut constitutional rights. 

If the goal is keeping government abuse in check, the current landscape of mens 

rea is getting it wrong. It is a doctrine sympathetic to government actors but 

unforgiving to individuals facing government misconduct or at risk of losing 

their liberty. It is an approach to mens rea that could make one question the 

Court’s own mental state—or at least its motives—in creating such a disjointed 
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regime. It is hard not to conclude that the common thread is a pro-government 

bias.1  

II. CONSTITUTIONAL MENS REA REQUIREMENTS 

The Supreme Court insists in many contexts that a claimant alleging a 

constitutional violation show that a governmental actor had a particular mental 

state in order to prevail.2 This Part will explore a range of contexts in which the 

Court has added such a gloss with the goal of setting the stage for a comparison 

with the Court’s lack of interest in insisting on similar mens requirements in 

substantive criminal law.3 The goal here is not to provide an exhaustive list of 

mens rea requirements, but rather to provide a sufficient range of contexts to 

enable a meaningful comparison that reveals the Court’s inconsistency when it 

comes to recognizing the importance of mens rea before the state imposes 

punishment on individuals. 

A. Equal Protection and Discrimination 

The Equal Protection Clause of the Fourteenth Amendment provides that 

no state shall deprive anyone the “equal protection of the laws.”4 The text is, as 

many scholars have noted, amenable to an interpretation that prohibits laws that 

are neutral on their face but have a discriminatory impact.5 Such a reading would 

be consistent with the history of the Fourteenth Amendment, which was 

designed to constitutionalize protections in the Civil Rights Act of 1866 

outlawing Black Codes that included facially neutral laws that had been applied 

in a discriminatory fashion.6 This interpretation would also follow the 

framework of another anti-discrimination regime, Title VII of the Civil Rights 

Act of 1964.7  

 

 1  Sharon Dolovich has observed the Court’s dispositional favoritism to the 

government as explaining the otherwise seeming incoherence of prison law. Sharon 

Dolovich, The Coherence of Prison Law, HARV. L. REV. F. 302, 304 (2022). 

 2  Other commentators have observed this turn to fault-based constitutional 

requirements. See Alice Ristroph, State Intentions and the Law of Punishment, 98 J. CRIM. 

L. & CRIMINOLOGY 1353, 1354 (2008) (“Inquiries into purpose, intention, and motivation 

are especially prevalent in constitutional doctrine.”); Aziz Z. Huq & Genevieve Lakier, 

Apparent Fault, 131 HARV. L. REV. 1525, 1534 (2018) (referring to a Court trend in requiring 

what they call “apparent fault,” or “a demand for a showing that a person not only violated 

the law but also violated what the Court perceives to be a social understanding of legality”). 

 3  I leave aside the First Amendment, though this is a space where mens rea and 

criminal law intersect. 

 4  U.S. CONST. amend. XIV, § 1. 

 5  Reva Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of 

Status-Enforcing State Action, 49 STAN. L. REV. 1111, 1132 (1997). 

 6  See RACHEL ELISE BARKOW, JUSTICE ABANDONED, 205−06 (2025). 

 7  See Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971) (holding that a claim 

under Title VII is established on a showing of disparate impact). 
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The Supreme Court, however, rejected this view of the Equal Protection 

Clause in its decision in Washington v. Davis in 1976.8 In that case, the Court 

declared that equal protection violations occur only when the government acts 

with a discriminatory purpose.9 The Court concluded that a law is not 

“unconstitutional solely because it has a racially disproportionate impact.”10 

Evidence of disproportionate impact could help support an inference of 

discriminatory intent,11 but the key inquiry would be one of the government’s 

purpose. A successful equal protection claim, in other words, would need to 

show both an actus reus of disparate impact and a mens rea of intentional 

discriminatory intent. 

Subsequent cases made this mens rea burden even harder to satisfy. The 

Court concluded that the Equal Protection Clause banned only purposeful 

discrimination and did not prohibit those instances when the government 

knowingly engaged in policy that would have a discriminatory outcome. As the 

Court put it in Personnel Administrator of Massachusetts v. Feeney, a showing 

of discriminatory intent requires more than “awareness of consequences.”12 A 

plaintiff must show that the relevant government actor engaged in the 

challenged course of action “at least in part ‘because of,’ not merely ‘in spite 

of,’ its adverse effects upon an identifiable group.”13 In other words, a litigant 

must show that the government was motivated in part by the prohibited factor 

and was not merely aware of it. This is a heavy burden, and one far beyond the 

typical line of culpability one sees in criminal law. Offenses that cause the most 

serious harms typically require the government to show either purposeful or 

knowing conduct.14 The Supreme Court, however, opted for the much higher 

showing of purpose and rejected knowledge as sufficient, further cabining the 

scope of the equal protection guarantee.15  

As Reva Siegel has pointed out, “[i]t was in no sense natural, inevitable, or 

necessary for the Court to interpret the Equal Protection Clause this way.”16 It 

is a framework designed to make sure that regulations and laws would not be 

too “vulnerable to equal protection challenge.”17 Daryl Levinson has likewise 

pointed out that the Court’s insistence on finding a discriminatory intent for an 

 

 8  Washington v. Davis, 426 U.S. 229, 247−48 (1976). 

 9  Id. at 239. 

 10  Id.  

 11  Id. at 242. 

 12  Pers. Admin’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). 

 13  Id. 

 14  Indeed, the Model Penal Code has a default rule that, in the absence of a specified 

mens rea, the requisite culpability is established by either purpose, knowledge, or 

recklessness. MODEL PENAL CODE § 2.02(3) (A.L.I.1962). 

 15  Even if the Court were to hold knowledge as sufficient, it could allow the 

government an affirmative defense that it lacked other alternative ways to achieve the same 

objective. See Siegel, supra note 5, at 1145. 

 16  Id. at 1132. 

 17  Id. at 1138. 
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equal protection challenge to be successful “was not determined by the text, 

structure, or history of the Equal Protection Clause, or by any singularly 

compelling theory of equality.”18 Instead, like Siegel, he notes that the Court’s 

requirement of mens rea is best understood as a way to limit the scope of 

protection offered by the Constitution because an understanding of equal 

protection that focused on impact and antisubjugation would pose enormous 

challenges when it came to devising a remedy.19 The Court seemed to 

acknowledge as much in its decision in McCleskey v. Kemp, where it rejected 

strong statistical evidence of bias in the administration of the death penalty 

because, as the Court stated, “if we accepted McCleskey’s claim that racial bias 

has impermissibly tainted the capital sentencing decision, we could soon be 

faced with similar claims as to other types of penalty,” and the Court worried 

“there is no limiting principle to the type of challenge brought by McCleskey.”20 

This worry about remedy prompted Justice Brennan to famously respond in 

dissent that the majority feared “too much justice.”21  

The Court’s framework risks the opposite of too little justice because it is 

so difficult for any plaintiff to satisfy the mens rea burden. Explicit bias is hard 

to prove because few policymakers will make openly discriminatory remarks. 

Moreover, this framework ignores entirely the way in which implicit biases 

operate.22 The mens rea requirement is thus an insurmountably high hurdle in 

most cases, as the Court itself has acknowledged. “Proving the motivation 

behind official action,” it concedes, “is often a problematic undertaking.”23 The 

result, as Siegel concludes, is that “the discriminatory purpose requirement now 

insulates many, if not most, forms of facially neutral state action from equal 

protection challenge.”24 Legislators, in turn, are effectively “invit[ed] . . . to act 

without regard to the foreseeable racial or gendered impact of their actions.”25 

The only actions that routinely get struck down are the explicit attempts to 

remedy past injustices by explicitly taking race and gender into account as part 

of an affirmative action framework.26 The forms of structural bias perpetuated 

 

 18  Daryl J. Levinson, Rights Essentialism and Remedial Equilibration, 99 COLUM. L. 

REV. 857, 897 (1999). 

 19  Id. at 898 (noting that the Court’s insistence on discriminatory intent in Washington 

v. Davis “reflects practical concerns with the remedial consequences of an effects test”). 

 20  McCleskey v. Kemp, 481 U.S. 279, 315, 318 (1987). 

 21  Id. at 339 (Brennan, J., dissenting). 

 22  See Siegel, supra note 5, at 1136−37 (“In sum, the sociological and psychological 

literature demonstrates that (1) racial bias remains the norm among white Americans; but 

that (2) they are strongly inhibited in expressing the racial attitudes they consciously hold, 

and often are wholly unaware of the extent to which their conscious judgments are 

unconsciously race based.”). 

 23  Hunter v. Underwood, 471 U.S. 222, 228 (1985). 

 24  Siegel, supra note 5, at 1136. 

 25  Id. at 1141. 

 26  “[T]oday doctrines of heightened scrutiny function primarily to constrain 

legislatures from adopting policies designed to reduce race and gender stratification, while 

doctrines of discriminatory purpose offer only weak constraints on the forms of facially 
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by laws neutral on their face but discriminatory in their effects go unresolved. 

It is unsurprising that criticism of this regime and the discriminatory purpose 

requirement is widespread.27  

B. Unconstitutional Punishment 

The Supreme Court has issued a number of decisions regulating punishment 

under the Eighth and Fourteenth Amendments that place governmental intent at 

the center of the inquiry. Alice Ristroph refers to this body of law as “the 

constitutional law of punishment,” and she catalogued both its development and 

the centrality of intent to its definition in an insightful 2008 article.28 The 

constitutional law of punishment includes the Supreme Court’s decisions 

establishing what counts as punishment in the first place, how it regulates prison 

conditions, and its policing of excessive force when individuals are confined. 

1. Constitutional Mens Rea Requirements 

Ristroph begins her analysis of the constitutional law of punishment by 

highlighting the Court’s reliance on evidence of the state’s intent to punish for 

many constitutional provisions to kick in at all.29 She uses Kansas v. Hendricks 

as an illustration of the importance of punitive intent to constitutional 

questions.30 Leroy Hendricks was convicted of sex offenses and was close to 

his release date when Kansas passed a law that allowed people convicted of sex 

offenses, who were deemed to be “sexually violent predators,” to be confined 

indefinitely.31 Hendricks argued this law was a form of punishment that violated 

the Double Jeopardy and Ex Post Facto Clauses.32 A majority of the Court in 

 

neutral state action that continue to perpetuate the racial and gender stratification of 

American society.” Id. at 1143. See, e.g., Students for Fair Admissions, Inc. v. President and 

Fellows of Harvard Coll., 600 U.S. 181, 213 (2023). 

 27  See Siegel, supra note 5, at 1144 n.157 (collecting a sample of sources). 

 28  Ristroph, supra note 2, at 1367−84. Ristroph includes constitutional inquiries that 

center on motive alongside those that focus on intent or purpose because she does not see a 

meaningful distinction between them. Id. at 1354 n.2. Because my goal is to compare mens 

rea in substantive criminal law and constitutional law, I use the standard criminal law 

approach to mens rea and leave inquiries about motive (or whether there is a valid purpose 

to pursue something) to one side. Instead, as with criminal law, my focus is on those contexts 

where constitutional rights are designed to prevent an identifiable harm (just as criminal laws 

aim to prevent particular harms) and to ask whether the Court has insisted on a showing of a 

particular mental state by the governmental actor in addition to a showing of the harm caused 

for the constitutional right to be vindicated. 
29

 Id. at 1369–70. 
30   Id. at 1370–71.  

 31  Kansas v. Hendricks, 521 U.S. 346, 350−51 (1997). 

 32  Id. 
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Hendricks concluded that the law was not punitive because the state “disavowed 

any punitive intent,” and the Court thought it relevant that the law applied to  

. . . a small segment of particularly dangerous individuals; provided strict 

procedural safeguards; directed that confined persons be segregated from the 

general prison population and afforded the same status as others who have been 

civilly committed; recommended treatment if such is possible; and permitted 

immediate release upon a showing that the individual is no longer dangerous 

or mentally impaired.33  

Under those circumstances, the Court concluded in an opinion by Justice 

Thomas, “we cannot say that it acted with punitive intent.”34 The law was thus 

deemed nonpunitive, “remov[ing] an essential prerequisite for both Hendricks’ 

double jeopardy and ex post facto claims.”35  

The dissent, in contrast, did not place such heavy reliance on Kansas’s claim 

not to have punitive intent and instead inferred intent from other factors. It 

focused on the fact that the legislature delayed providing treatment until the 

person was at the end of their prison term, therefore making additional 

incapacitation necessary.36 The dissent also cited Kennedy v. Mendoza-

Martinez, a case in which the Court pointed to seven key factors in determining 

whether a statute is primarily punitive: “whether a sanction involves an 

affirmative restraint, how history has regarded it, whether it applies to behavior 

already a crime, the need for a finding of scienter, its relationship to a traditional 

aim of punishment, the presence of a nonpunitive alternative purpose, and 

whether it is excessive in relation to that purpose.”37 These factors help establish 

whether a law is punitive even if the state denies that it is. Thus, just as a jury 

need not take a defendant’s claims about mens rea at face value but can look at 

objective factors to make inferences about the defendant’s true intent,38 so, too, 

can a court look to a variety of circumstances to determine state intent when it 

comes to punishment. The dissent applied those factors and concluded there was 

punitive intent because  

. . . the Act before us involves an affirmative restraint historically regarded as 

punishment; imposed upon behavior already a crime after a finding of scienter; 

which restraint, namely, confinement, serves a traditional aim of punishment, 

 

 33  Id. at 368−69.  

 34  Id. at 369. 

 35  Id.  

 36  See id. at 381 (Breyer, J., dissenting). 

 37  Hendricks, 521 U.S. at 394 (citing Kennedy v. Mendoza-Martinez, 372 U.S. 144, 

169 (1963)). 

 38  See, e.g., United States v. Bobadilla-Pagán, 747 F.3d 26, 35 (1st Cir. 2014) (“[T]he 

jury may infer intent from the objective circumstances.”). 
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does not primarily serve an alternative purpose (such as treatment), and is 

excessive in relation to any alternative purpose assigned.39 

Most commentators have agreed with the dissent that the Kansas regime is 

punitive and calling the law “civil” is “pretextual.”40 The law permits 

confinement inside a wing of a prison indefinitely after someone has committed 

a sex crime.41 The trigger of “mental abnormality” is meaningless, according to 

psychiatrist and legal scholar Stephen Morse, because “a person is abnormal if 

any biological or environmental variable caused the person’s emotional or 

volitional capacity to predispose the agent to engage in criminal sexual 

misconduct,” which essentially covers everything because “what else would 

predispose anyone to any conduct, sexual or otherwise, if not biological and 

environmental variables that affect emotional and volitional capacities?”42 The 

Court’s acceptance of this definition means that there is no constitutional 

impediment to a state that wants an even broader net that includes any person 

likely to engage in violent dangerous acts, not just sexual ones.43 Allowing those 

people to be incarcerated indefinitely as a civil matter makes a mockery of the 

Constitution’s protections against state punitive excess. But because the Court’s 

test is about intent—a particularly odd frame when discussing state policy, 

which is hard to pin down to any one individual actor—even the most egregious 

objective consequences of a law may not matter in deciding whether or not it is 

punitive. 

The same faulty logic makes it hard to bring successful challenges to the 

conditions of pretrial detention under the Due Process Clause.44 Even though 

people are locked up in the very same facilities where people convicted of 

crimes are serving out sentences and corrections officials “do not distinguish 

 

 39  Hendricks, 521 U.S. at 394 (Breyer, J., dissenting). 

 40  See Michael L. Perlin, “There’s No Success Like Failure/and Failure’s No Success 

at All”: Exposing the Pretextuality of Kansas v. Hendricks, 92 Nw. U. L. REV. 1247, 

1270−71 (1998). 

 41  Id. at 1263, 1266. 

 42  Stephen J. Morse, Fear of Danger, Flight from Culpability, 4 PSYCH. PUB. POL’Y 

& L. 250, 260–61 (1998) (noting that “[m]ental abnormality” – the statutory term – “is not a 

recognized diagnostic term, a point recognized by friends and foes of sexual predator laws”). 

 43  Id. at 264–65. Morse has also criticized the Court’s emphasis on a defendant’s lack 

of control to stop his offending behavior because “the control criterion is vague and not 

operationalizable.” Stephen J. Morse, Mental Disorder and Criminal Law, 101 J. CRIM. L. 

& CRIMINOLOGY 885, 953 (2011). 

 44  People in state facilities bring challenges under the Fourteenth Amendment, and 

people in federal facilities bring them under the Fifth Amendment. Compare Wolff v. 

McDonnell, 418 U.S. 539, 543 (1974) (bringing state detainees’ suit under Fourteenth 

Amendment), with Bell v. Wolfish, 441 U.S. 520, 524 (1979) (bringing federal detainee’s 

suit under Fifth Amendment). 
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between pretrial detainees and convicted prisoners,”45 the Court believes only 

the latter are experiencing punishment because the state only intends to impose 

punishment in that context. In the pretrial context, the Court has argued, 

incarceration is serving regulatory goals, not punitive ones. The case where the 

Court announced this framework was Bell v. Wolfish.46 In an opinion by then-

Justice Rehnquist, the Court held that someone challenging a condition of 

pretrial confinement must establish that “the disability is imposed for the 

purpose of punishment” as opposed to “an incident of some other legitimate 

governmental purpose.”47 If the condition being challenged “is reasonably 

related to a legitimate [nonpunitive] governmental objective, it does not, without 

more, amount to ‘punishment.’”48 Or, to put it another way, “[t]he Wolfish test 

first looks for evidence of explicitly punitive intent,” and “[f]ailing that, the test 

asks whether the conditions are reasonably related to a legitimate government 

purpose and not excessive in relation to that purpose.”49  

Not all the Justices agreed with this approach. Justice Marshall penned a 

dissent arguing that the inquiry should instead be an objective one focused on 

“the effect of conditions of confinement, not the intent behind them,” because 

“the Due Process Clause focuses on the nature of deprivations, not on the 

persons inflicting them.”50 Justice Stevens also dissented and questioned the 

focus on an intent inquiry in deciding whether something amounts to 

punishment. “While a subjective intent may provide a sufficient reason for 

finding that punishment has been inflicted,” he wrote, “such an intent is clearly 

not a necessary nor even the most common element of a punitive sanction.”51 In 

other words, while an intent to punish is relevant to the question of whether the 

state is imposing punishment, it should not be the determining factor of whether 

state actions are treated as punishment. A more holistic inquiry that considers 

the effects of state actions on individuals would do a much better job preventing 

state abuse and excess.52 The Court has shifted to an objective test when 

 

 45  Margo Schlanger, The Constitutional Law of Incarceration, Reconfigured, 103 

CORN. L. REV. 357, 425 (2018). See also id. (noting that more than a third of the people in 

jails are there post-conviction). 

 46  Bell, 441 U.S. at 538−39. 

 47  Id. at 538. 

 48  Id. at 539.  

 49  Catherine T. Struve, The Conditions of Pretrial Detention, 161 U. PA. L. REV. 1009, 

1024 (2013). 

 50  Bell, 441 U.S. at 567 (Marshall, J., dissenting). 

 51  Id. at 585–86 (Stevens, J., dissenting). As Margo Schlanger has described Justice 

Stevens’ view, conditions could fail a due process analysis “for two independently sufficient 

reasons: Conditions may have been intended as punishment, or they may have functioned as 

punishment.” Schlanger, supra note 45, at 374. 

 52  Schlanger and Ristroph, for example, advocate for reinvigoration of the test from 

Kennedy v. Mendoza-Martinez, which considers a range of factors in assessing whether state 

action amounts to criminal punishment, including whether the action “appears excessive in 

relation to the alternative purpose assigned.” Kennedy v. Mendoza-Martinez, 372 U.S. 144, 

168–69 (1963); Schlanger, supra note 45, at 387–88; Ristroph, supra note 2, at 1400. 
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individuals being detained pretrial trial raise excessive force claims,53 but it has 

not made clear that the same approach should apply to claims regarding pretrial 

conditions. Thus, the touchstone of punitive intent still typically prevails in the 

latter context. 

2. The Deliberate Indifference Standard for Challenging Prison 

Conditions 

Spend any time in America’s prisons and jails and you cannot help but see 

constitutional violations: deplorable conditions, abusive behavior by corrections 

officers, and incarcerated people desperate for medical care.54 Yet incarcerated 

people rarely succeed in bringing claims because, while it is necessary for them 

to show deficient conditions, it is not sufficient.55 The Supreme Court has 

imposed the additional requirement that a person challenging their treatment and 

conditions show that the governmental official imposing them possessed a 

sufficiently culpable mens rea.56  

The Court’s insistence on a culpable mens rea for a claim that prison 

conditions amount to cruel and unusual punishment came out of its 1976 

decision in Estelle v. Gamble.57 Before that decision, the Court did not concern 

itself with prison conditions at all.58 J.W. Gamble was incarcerated in a Texas 

prison, hurt his back during a prison work assignment, and complained that he 

received inadequate medical care after his injury.59 The Court announced in that 

case that claims for inadequate medical care are covered by the Eighth 

Amendment, but it then limited that holding by noting that individuals making 

the allegation must additionally show that the relevant officials were 

deliberately indifferent to their serious medical needs.60 The case was brought 

by a pro se petitioner,61 and no one filed an amicus brief, so the Court’s creation 

 

 53  See Kingsley v. Hendrickson, 576 U.S. 389, 396 (2015) (“In deciding whether the 

force deliberately used is, constitutionally speaking, ‘excessive’ . . . we hold that courts must 

use an objective standard.”). 

 54  See BARKOW, supra note 6, at 124. 

 55  Farmer v. Brennan, 511 U.S. 825, 834 (1994) (noting that “the deprivation alleged 

must be, objectively ‘sufficiently serious,’” and that individuals must show a culpable mens 

rea on the part of prison officials). 

 56  “In general prison conditions cases, convicted prisoners must show that the 

challenged conditions objectively failed to meet basic human needs and that prison officials 

were deliberately indifferent to such harms.” Ann Woolhandler & Michael Collins, Inmate 

Constitutional Claims and the Scienter Requirement, 98 WASH. U. L. REV. 645, 649 (2020). 

 57  Estelle v. Gamble, 429 U.S. 97, 104−05 (1976). 

 58  See Thomas K. Landry, “Punishment” and the Eighth Amendment, 57 OHIO ST. 

L.J. 1607, 1613–14 (1996) (“Estelle was the Court’s first application of the Amendment to 

prison conditions,” as “[e]arlier decisions applied the Eighth Amendment only to abstract 

sentences.”). 

 59  Estelle, 429 U.S. at 99−101. 

 60  Id. at 103–05. 
61   Id. at 106. 
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of a mens rea requirement was an off-the-cuff effort that seemed to be based on 

a loose reading of how lower courts treated claims of inadequate care. It was, as 

a later Court opinion described it, “a judicial gloss, appearing neither in the 

Constitution nor in a statute.”62 Justice Marshall’s opinion for the Court dropped 

a footnote that Circuit Court decisions were in agreement “that mere allegations 

of malpractice do not state a claim, and, while their terminology regarding what 

is sufficient varies, their results are not inconsistent with the standard of 

deliberate indifference.”63 The Court was keen to invent a limiting principle in 

order to cabin its decision to not include unforeseeable accidents or inadvertent 

failures to provide adequate care because of medical malpractice.64  

Addressing such concerns does not necessarily require a deliberate 

indifference or any other mens rea standard, however, as Justice Stevens pointed 

out in his lone dissent.65 He worried that the creation of the deliberate 

indifference standard “improperly attaches significance to the subjective 

motivation of the defendant as a criterion for determining whether cruel and 

unusual punishment has been inflicted.”66 Justice Stevens argued that conditions 

could be cruel and unusual whether by design, negligence, or lack of funds. The 

relevant issue was “the character of the punishment rather than the motivation 

of the individual who inflicted it.”67 He noted that when a state opts for 

imprisonment as a form of punishment, “it has an obligation to provide the 

persons in its custody with a health care system which meets minimal standards 

of adequacy.”68 It is “an affirmative duty to provide reasonable access to 

medical care, to provide competent, diligent medical personnel, and to ensure 

that prescribed care is in fact delivered.”69 He cautioned that “not every instance 

of improper health care violates the Eighth Amendment” and not all medical 

errors qualify.70 But when the state uses physicians who do “not meet minimum 

standards of competence or diligence or who cannot give adequate care because 

of an excessive caseload or inadequate facilities, then the prisoner may suffer 

from a breach of the State’s constitutional duty.”71 Justice Stevens’ standard 

would thus also address the concern with routine malpractice claims and 

accidents, but without using a mens rea requirement in the way the majority 

decision did. 

Justice Stevens was also right to worry about the use of that mens rea 

terminology in Estelle v. Gamble because the mens rea standard of “deliberate 

 

 62  Farmer v. Brennan, 511 U.S. 825, 840 (1994). 

 63  Estelle, 429 U.S. at 106 n.14. 

 64  See id. at 105–06 (carving out accidents and medical malpractice as beyond Eighth 

Amendment claims). 

 65  See id. at 116 (Stevens, J., dissenting). 

 66  Id. 

 67  Id. 

 68  Id. at 116 n.13. 

 69  Estelle, 429 U.S. at 116 n.13 (Stevens, J., dissenting).  

 70  Id. 

 71  Id. 
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indifference” grew more stringent and sweeping over time. In Wilson v. Seiter, 

the Court held that all prison conditions cases—not just those involving 

allegations of inferior medical treatment—require a showing of deliberate 

indifference.72 Wilson involved allegations of “overcrowding, excessive noise, 

insufficient locker storage space, inadequate heating and cooling, improper 

ventilation, unclean and inadequate restrooms, unsanitary dining facilities and 

food preparation, and housing with mentally and physically ill” people, and the 

Court concluded that an incarcerated person had to show that prison officials 

were deliberately indifferent with respect to all those conditions.73  

Moreover, Wilson was the first case where the Court claimed that this mens 

rea requirement was based on the Eighth Amendment’s language. Specifically, 

the Court, in an opinion by Justice Scalia, argued that the Eighth Amendment 

covers only “cruel and unusual punishment” and that the word “punishment” 

necessarily implies governmental intent to punish.74 Justice Scalia began by 

arguing that “[t]he source of the intent requirement is not the predilections of 

this Court, but the Eighth Amendment itself, which bans only cruel and unusual 

punishment.”75 He then went on to state that “[i]f the pain inflicted is not 

formally meted out as punishment by the statute or the sentencing judge, some 

mental element must be attributed to the inflicting officer before it can 

qualify.”76 Justice Scalia’s source of authority for this position was not an 

exhaustive analysis of the meaning of the word punishment at the time of the 

Framing, but was instead based on a citation of an opinion by Judge Posner, in 

which Judge Posner claimed that “[t]he infliction of punishment is a deliberate 

act intended to chastise or deter. This is what the word means today; it is what 

it meant in the eighteenth century.”77 The state prison officials also did not cite 

any historical sources for their argument in support of a mens rea requirement.78 

They relied only on case law.79 The petitioners, in contrast, did offer historical 

support for their claim that continuing conditions and official policies required 

no mens rea. Specifically, they cited a law review article exploring the original 

 

 72  Wilson v. Seiter, 501 U.S. 294, 303 (1991). 

 73  Id. at 296, 303. 

 74  Id. at 300 (emphasis omitted). 

 75  Id. 

 76  Id. (emphasis omitted). 

 77  Id. (quoting Duckworth v. Franzen, 780 F.2d 645, 652 (7th Cir. 1985)). In 

Duckworth, Judge Posner justified his claim by pointing to Samuel Johnson’s Dictionary of 

the English Language, which defines punishment as “[a]ny infliction or pain imposed in 

vengeance of a crime.” See Duckworth, 780 F.2d at 652; see also Punishment, A DICTIONARY 

OF THE ENGLISH LANGUAGE (Samuel Johnson ed., London 1983) (1755). 

 78  See generally Brief for Respondents, Wilson v. Seiter, 501 U.S. 294 (1991) (No. 

89-7376) (arguing in support of a mens rea requirement using case law, not historical 

sources).  

 79  Brief for Respondents at 27–39, Wilson v. Seiter, 501 U.S. 294 (1991) (No. 89-

7376). 
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meaning of the Cruel and Unusual Punishments Clause and a 1710 definition 

from the Oxford English Dictionary.80  

As it turns out, the petitioners had the better argument and Justice Scalia’s 

reliance on the Posner opinion was misplaced, as its thin analysis of the meaning 

of the word punishment is not supported by the text or history of the Eighth 

Amendment. As Justice Blackmun has pointed out, dictionary definitions of 

punishment include definitions that do not depend on the intent of the punisher 

but rather the effect of the harm on the person experiencing it.81 For example, 

Webster’s New International Dictionary of the English Language defines 

punishment as “pain, suffering, or loss inflicted on or suffered by a person 

because of a crime or evil-doing.”82 Moreover, an originalist like Justice Scalia 

should care about the original meaning,83 and that, too, comports with a meaning 

of punishment that does not require intent. John Stinneford has conducted an 

exhaustive review of the history of the Eighth Amendment and could find “no 

instance in which an eighteenth- or nineteenth-century speaker claimed that a 

showing of cruel intent was part of the minimum factual criteria necessary to 

show a violation of the Cruel and Unusual Punishments Clause.”84  

The Court’s atextual and ahistorical view of “punishment” requiring intent 

also ignores that prison conditions are part of the punishment whether or not 

they have been specifically established in a statute or ordered by a judge. It is 

often the case that legislatures provide inadequate funding with full awareness 

that it will mean inhumane conditions as a result.85 But even if individual 

legislators have no such awareness, as Justice White noted in his concurrence in 

Wilson v. Seiter, “[i]nhumane prison conditions are often the result of 

cumulative actions and inactions by numerous officials inside and outside a 

prison, sometimes over a long period of time” and it is therefore “far from clear 

whose intent should be examined.”86 As Justice Blackmun has noted, 

“regardless of what state actor or institution caused the harm and with what 

intent, the experience of the [incarcerated person] is the same.”87 The Eighth 

Amendment’s purpose is to guard against this. When an incarcerated person can 

show that reasonable measures were not taken to ensure adequate conditions 

and safety, and “as a result, he experienced severe pain or suffering without any 

 

 80  Brief for Petitioner at 12−24, Wilson v. Seiter, 501 U.S. 294 (1991) (No. 89-7376). 

 81  See Farmer v. Brennan, 511 U.S. 825, 854–55 (1994) (Blackmun, J., concurring). 

 82  Id. (citing Punishment, WEBSTER’S NEW INTERNATIONAL DICTIONARY OF THE 

ENGLISH LANGUAGE 1736 (1923)). 

 83  E.g., ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE 

LAW 38, 45 (1997). 

 84  John F. Stinneford, The Original Meaning of “Cruel”, 105 GEO. L.J. 441, 493 

(2017). 

 85  See BARKOW, supra note 6, at 124–25. 

 86  Wilson v. Seiter, 501 U.S. 294, 310 (1991) (White, J., concurring in the judgment). 

 87  Farmer v. Brennan, 511 U.S. 825, 855–56 (Blackmun, J., concurring). 
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penological justification, the Eighth Amendment is violated regardless of 

whether there is an easily identifiable wrongdoer with poor intentions.”88  

The Court, however, has continued to follow Wilson v. Seiter despite its 

shortcomings. In Farmer v. Brennan, the Court elaborated on the meaning of 

“deliberate indifference” and made clear that “the official must both be aware 

of facts from which the inference could be drawn that a substantial risk of 

serious harm exists, and he must also draw the inference.”89 This was not 

foreordained by Estelle v. Gamble. While that case ruled out liability if an 

individual was “negligent in diagnosing or treating a medical condition,” it did 

not rule out the use of an objective standard of liability like the standard of 

criminal negligence that is often used, in which an individual is liable if he knew 

or should have known of a substantial risk.90 In fact, the Solicitor General 

argued as much before the Supreme Court, urging the adoption of an objective 

standard and warning the Court that a criminal-law standard “could encourage 

triers of fact to find Eighth Amendment liability only if they concluded that 

prison officials acted like criminals.”91 Farmer v. Brennan closed the door on 

that option, however, and declined the “invitation to adopt an objective test for 

deliberate indifference” because it believed its hands were tied by Wilson v. 

Seiter’s view that the Eighth Amendment requires a “consciousness of a risk.”92  

Lower courts have followed the Supreme Court’s lead and have taken a hard 

line on the kind of mens rea that must be shown in a conditions case, often 

interpreting the deliberate indifference standard to mean an even more 

heightened mental state of subjective intent or knowledge.93 For example, lower 

courts rejected challenges to prison conditions during Covid when plaintiffs 

failed to cite evidence that the defendant prison officials “subjectively believed 

the measures they were taking were inadequate.”94 One court went so far as to 

say that as long as prison officials “subjectively believe their containment 

 

 88  Id. at 857; see also Schlanger, supra note 45, at 362 (arguing that the Court’s focus 

on subjective intent was “a wrong turn” that created “unjustified and unproductive Eighth 

Amendment doctrine” and that objective impact should instead be the touchstone). 

 89  Farmer, 511 U.S. at 837. 

 90  Estelle v. Gamble, 429 U.S. 97, 106 (1976). 

 91  Farmer, 511 U.S. at 839. 

 92  See id. at 837, 840; id. at 857 (Blackmun, J., concurring) (joining the Court’s 

opinion because the petitioner did not ask to have Wilson overruled and because “the Court’s 

opinion does not extend Wilson beyond its ill-conceived boundaries or erect any new 

obstacles”); id. at 858 (Stevens, J., concurring) (reiterating his view that subjective intent 

should not be required but joining the opinion “because it is faithful to our precedents”). The 

Court did include a footnote that suggested deliberate indifference could be satisfied by 

willful blindness. See id. at 843 n.8 (noting a prison official “would not escape liability if the 

evidence showed that he merely refused to verify underlying facts that he strongly suspected 

to be true, or declined to confirm inferences of risk that he strongly suspected to exist”). 

 93  Brandon L. Garrett & Lee Kovarsky, Viral Injustice, 110 CALIF. L. REV. 117, 163 

n.332 (2022) (citing cases). 

 94  Swain v. Junior, 958 F.3d 1081, 1089 (11th Cir. 2020); Maney v. Brown, 464 

F.Supp. 3d 1191, 1212 (D. Or. 2020) (citing Swain, 958 F.3d at 1089). 
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measures are the best they can do,” the Eighth Amendment challenge must 

fail.95 Taking stock of these cases, Brandon Garrett and Lee Kovarsky argue 

that this interpretation of what deliberate indifference requires “is unfaithful to 

Farmer and makes relief far more difficult to obtain” because information about 

a prison official’s mental state is so hard to derive and courts give the state 

beneficial “presumptions about candor and regularity.”96  

Mens rea requirements are not the only impediments that stand in the way 

of successful suits to improve prison conditions. The substantive threshold is 

high even without a mens rea requirement because litigants must show the 

conditions themselves “pos[e] a substantial risk of serious harm,” though given 

the severity of deprivations in prisons, this threshold is rarely difficult to 

satisfy.97  Moreover, Congress has made it that much harder to bring suits 

because the Prison Litigation Reform Act requires proof of a physical injury or 

the commission of a sexual act before compensatory damages for mental or 

emotional injuries can be awarded,98 imposes exhaustion requirements,99 places 

limits on attorney’s fees,100 makes certain types of injunctive relief harder to 

obtain,101 and makes it difficult for relief to last longer than two years.102 

Additionally, the reality of prison life means it is difficult for any incarcerated 

person to obtain counsel or prepare their case and engage in legal research, and 

the threat of retaliation from corrections staff always looms.103 But scienter 

thresholds are a major reason why prison suits fail separate and apart from these 

other obstacles.104  

 

 95  Wragg v. Ortiz, 464 F. Supp. 3d 476, 507 (D.N.J. 2020). 

 96  Garrett & Kovarsky, supra note 93, at 163; see also Dolovich, supra note 1, at 332–

39 (highlighting how courts “reframed Eighth Amendment deliberate indifference to 

increase the burden on incarcerated plaintiffs bringing Covid-related conditions challenges” 

by using Farmer’s “reasonable response” language to hold that “any affirmative measures 

on the part of prison officials undertaken in response to Covid was sufficient to rebut 

deliberate indifference, regardless of whether the defendants knew full well that the danger 

persisted”). 

 97  Farmer, 511 U.S. at 834. 

 98  42 U.S.C. § 1997e(e). 

 99  42 U.S.C. § 1997e(a). 

 100  42 U.S.C. § 1997e(d). 

 101  The PLRA requires that relief be narrowly drawn in the least intrusive manner 

necessary to correct the violation of a federal right. 18 U.S.C. § 3626(a)(1). Relief in the 

form of a prisoner release order is even more stringent—a district court must already have 

given defendants a reasonable amount of time to comply with less intrusive relief that has 

failed to remedy the violation, and the order can only be entered by a three-judge court upon 

clear and convincing evidence that crowding is the primary cause of the violation and a 

release order is the only possible remedy. 18 U.S.C. § 3626(a)(3). 

 102  The PLRA allows any party or intervener to file a motion to terminate relief after 

two years. 18 U.S.C. § 3626(b). 

 103  See David M. Shapiro & Charles Hogle, The Horror Chamber: Unqualified 

Impunity in Prison, 93 NOTRE DAME L. REV. 2021, 2048–57 (2018). 

 104  See id. at 2039–42 (explaining how “[t]he deliberate indifference standard limits 

the Eighth Amendment’s power as a check against suffering”). 
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3. The Mens Rea for Excessive Force When Individuals Are Confined 

When individuals challenge the level of force used during their post-

conviction period of incarceration, they face an even higher mens rea hurdle 

than when they challenge their prison conditions more generally. In addition to 

a requirement that they show excessive force, they must also demonstrate that 

the officer deploying the force used it “maliciously and sadistically for the very 

purpose of causing harm.”105 The Court first announced this standard in 1986 

in Whitley v. Albers, in which the correctional officer’s use of force took place 

during the context of a prison riot.106 The Court, by a 5–4 vote in an opinion by 

Justice O’Connor, placed a high burden on a claimant because it reasoned that 

“[i]n making and carrying out decisions involving the use of force to restore 

order in the face of a prison disturbance, prison officials undoubtedly must take 

into account the very real threats the unrest presents” to both corrections officers 

and incarcerated people.107 According to the Court, “[i]n this setting, a 

deliberate indifference standard does not adequately capture the importance of 

such competing obligations, or convey the appropriate hesitancy to critique in 

hindsight decisions necessarily made in haste, under pressure, and frequently 

without the luxury of a second chance.”108 Justice Marshall’s dissent, which was 

joined by Justices Brennan, Blackmun, and Stevens, disagreed with the Court’s 

heightened mens rea requirement and worried it would become expansive as the 

parties argued over when there was a “disturbance” that “poses significant 

risks.”109  

The dissent’s worries about the applicability of the standard becoming too 

expansive were not unfounded. Six years after Whitley, the “malicious and 

sadistic” mens rea requirement was extended to all use of force claims in prisons 

in Hudson v. McMillian.110 Justice O’Connor again wrote for the Court and 

argued that “[m]any of the concerns underlying our holding in Whitley arise 

whenever guards use force to keep order,” because corrections officers may 

need to act “quickly and decisively” and must balance threats to others.111 By 

this point, Justices Marshall and Brennan were no longer on the Court, so only 

Justices Stevens and Blackmun continued to object to the rigid mens rea 

 

 105  See Whitley v. Albers, 475 U.S. 312, 320–21 (1986) (internal citations omitted); 

Hudson v. McMillian, 503 U.S. 1, 6–7 (1992). 

 106  Landry, supra note 58, at 1614 (“Whitley v. Albers was the first application of the 

Amendment to prison officials’ use of force.”); Albers, 475 U.S. at 314–16. 

 107  Albers, 475 U.S. at 320. 

 108  Id. 

 109  See id. at 329 (Marshall, J., dissenting). 

 110  Hudson, 503 U.S. at 6–7 (“[W]e hold that whenever prison officials stand accused 

of using excessive physical force in violation of the Cruel and Unusual Punishments Clause, 

the core judicial inquiry is that set out in Whitley: whether force was applied in a good-faith 

effort to maintain or restore discipline, or maliciously and sadistically to cause harm.”). 

 111  Id. at 6. 
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requirement imposed by the Court.112 Justices Thomas and Scalia had since 

joined the Court, and they would have gone even further in favor of the 

government by requiring not only the burdensome mens rea showing, but also 

insisting that claimants establish that their injuries are “serious.”113 As Sharon 

Dolovich has pointed out, the Whitley standard is problematic because it 

“confers an extraordinary degree of autonomy and authority on precisely those 

state actors whose conduct most requires constitutional scrutiny,” a problem that 

is compounded by the fact that “the very experience of working in a prison can 

promote a blindness to the humanity and individuality of those who are 

incarcerated, thereby fostering a moral psychology likely to incline [corrections 

officers] to use force unnecessarily.”114  

The Court has shifted away from its emphasis on subjective intent in one 

carceral excessive force context, which is when it is used on individuals who 

are being held pretrial. The Court held in Kingsley v. Hendrickson that someone 

being detained pretrial who alleges excessive force need only show that the force 

was objectively unreasonable.115 Kingsley was facing drug charges and being 

held in a local Wisconsin jail.116 He had put a piece of paper over the light 

fixture above his bed, and when he refused to remove it at the request of 

corrections officers, they allegedly handcuffed him, slammed his head into a 

concrete bed, and tased him.117 Justice Breyer wrote an opinion joined by 

Justices Kennedy, Ginsburg, Sotomayor, and Kagan, in which he announced 

that when officers use intentional force, the standard for judging whether it is 

excessive is an objective one viewed “from the perspective of a reasonable 

officer on the scene, including what [he] knew at the time.”118 The majority 

believed this was a “workable” test because lower courts had already been using 

it.119 In addition, a group of former corrections officials urged the Court not to 

use a subjective standard because it would “erode staff accountability because 

 

 112  Id. at 13 (Stevens, J., concurring in part and concurring in the judgment) (“I think 

that the Court’s reliance on the malicious and sadistic standard is misplaced . . . .”); id. at 14 

(Blackmun, J., concurring in the judgment) (“I do not join the Court’s extension of Whitley’s 

malicious-and-sadistic standard to all allegations of excessive force, even outside the context 

of a prison riot.”). 

 113  See id. at 29 (Thomas, J., dissenting) (“[A] prisoner seeking to establish that he has 

been subjected to cruel and unusual punishment must always show that he has suffered a 

serious injury . . . .”). 

 114  Sharon Dolovich, Excessive Force in Prison, 114 J. CRIM. L. & CRIMINOLOGY 415, 

463 (2024). 

 115  Kingsley v. Hendrickson, 576 U.S. 389, 395 (2015). 

 116  Id. at 392. 

 117  Id. at 392–93. 

 118  Id. at 396–97. The Court did not address how to resolve claims involving 

unintentional force. 

 119  Id. at 399. 
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instances of excessive force would be more difficult to discipline.”120 They 

argued that “jail administrators have an exceedingly difficult time examining a 

staff member’s subjective intentions.”121 The Court found that Whitley’s 

standard was inapplicable because “pretrial detainees (unlike convicted 

prisoners) cannot be punished at all, much less ‘maliciously and 

sadistically.’”122 Instead, the Court referenced the Court’s Fourth Amendment 

jurisprudence regarding excessive force, which uses an objective standard.123  

Legal scholars Margo Schlanger and Catherine Struve have argued that this 

same objective standard should be used for conditions of confinement claims 

raised in pretrial settings, and some lower courts have agreed.124 In Kingsley’s 

wake, several lower courts have opted to use this same objective standard for 

other claims raised by pretrial detainees, including lack of adequate medical 

care, unconstitutional conditions of confinement, and failure to protect them 

from other incarcerated people.125 Other courts, however, have continued to 

focus on subjective intent in pretrial conditions cases, so it is not clear how far 

Kingsley’s logic will go.126 What is clear is that it will not reach post-conviction 

excessive force claims in prisons unless the Court opts to overrule Whitley and 

reconsider its analysis from Wilson v. Seiter. 

Commentators have posited a variety of theories for the Court’s insistence 

on a heightened mens rea in cases challenging life in prison. One school of 

thought has emphasized the Supreme Court’s discomfort with having courts 

involved in fashioning remedies to unconstitutional prison conditions. By 

restricting the nature of the right itself through a mens rea requirement, the Court 

 

 120  Schlanger, supra note 45, at 391 (citing Brief for Former Corrections 

Administrators and Experts as Amici Curiae in Support of Petitioner at 21, Kingsley v. 

Hendrickson, 576 U.S. 389 (2015) (No. 14-6368)). 

 121  Id. 

 122  Kingsley, 576 U.S. at 400. 

 123  Schlanger, supra note 45, at 404–05 (basing her argument on the fact that the Court 

relied on a reading of Bell v. Wolfish for its decision in Kingsley and noting that the Court 

cited Graham v. Connor “a half-dozen times”).  

 124  Id. at 410–14; Struve, supra note 49, at 1061, 1064 (arguing for the Fourth 

Amendment objective reasonableness test to be used for pretrial detainees and noting that 

such a test would provide incentives for law enforcement to do a better job addressing 

medical needs and preventing suicide attempts). 

 125  See, e.g., Darnell v. Pineiro, 849 F.3d 17, 35 (2d Cir. 2017) (using an objective 

standard to evaluate a claim that conditions of confinement were unconstitutional); Castro v. 

Cnty. of Los Angeles, 833 F.3d 1060, 1070 (9th Cir. 2016) (applying an objective standard 

to a failure to protect claim); Miranda v. County of Lake, 900 F.3d 335, 352 (7th Cir. 2018) 

(analyzing denial of medical treatment claim using an objective standard). 

 126  Sharon Dolovich points out that even if the objective standard as stated in Kingsley 

were used more broadly, it suffers from the fact that the reasonable person standard is one 

of the reasonable correctional officer, which might skew the analysis given that corrections 

officers are inclined to overstate the danger a person poses and understate the harm from 

their use of force. Dolovich, supra note 114, at 488–89. 
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effectively curtailed the courts’ remedial authority.127 Aziz Huq has pointed out 

that limiting liability through fault doctrines became particularly important in 

an era of mass incarceration, “which created metastasizing demands for criminal 

adjudication and postconviction review.”128 Huq notes that the Court imposed 

limits in order conserve judicial resources.129  

Whatever the Court’s reasons, its insistence on mens rea means the 

constitutional inquiry is “remarkably individualistic and noninstitutional.”130 It 

ignores the ways in which various people within institutions create harms as a 

collective, a particular problem with prisons and jails. As Justice White pointed 

out in his concurrence in Wilson, “[i]nhumane prison conditions often are the 

result of cumulative actions and inactions by numerous officials inside and 

outside a prison, sometimes over a long period of time,” so the Court’s 

deliberate indifference intent standard “is not very meaningful when considering 

a challenge to an institution.”131 An objective inquiry that focused instead on 

how prisons operate and whether that operation is substandard would do a far 

better job protecting the constitutional rights at stake. The focus on intent, in 

contrast, means that the state typically wins the challenges because, as Ristroph 

points out, “[i]t is very difficult for individual litigants to prove convincingly 

the subjective mental states required to establish a constitutional violation.”132  

C. Fourth Amendment 

The Fourth Amendment safeguards against unreasonable searches and 

seizures,133 and the Supreme Court held in Mapp v. Ohio that the fruits of 

unlawful searches and seizures must be excluded from evidence.134 The 

exclusionary rule is supposed to deter law enforcement officers from violating 

 

 127  See Levinson, supra note 18, at 881–82 (noting that “[e]xpansive district court 

structural reform of prisons where conditions are not chronically or severely unconscionable 

has provoked the Supreme Court to curtail the scope of the right” and listing Wilson v. Seiter 

as an example where “[a]dding a fault requirement might screen for the complete 

government failure in providing for the safety and health of prisoners that the Court takes to 

be a prerequisite for judicial involvement”); Ristroph, supra note 2, at 1389 (“The focus on 

state intentions may simply be an attempt to cabin the reach of the Constitution—that is, an 

attempt to avoid a world in which every government action comes within the Constitution’s 

purview . . . .”). 

 128  Aziz Z. Huq, Judicial Independence and the Rationing of Constitutional Remedies, 

65 DUKE L.J. 1, 8 (2015). 

 129  Id. at 21. 

 130  Gillian E. Metzger, The Constitutional Duty to Supervise, 124 YALE L.J. 1836, 

1864 (2015). 

 131  Wilson v. Seiter, 501 U.S. 294, 310 (1991) (White, J., concurring in the judgment). 

 132  Ristroph, supra note 2, at 1357. 

 133  U.S. CONST. amend. IV. 

 134  See Mapp v. Ohio, 367 U.S. 643, 655 (1961). 
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the Constitution.135 The Supreme Court, however, has watered down the 

effectiveness of the exclusionary rule. The Court has concluded that exclusion 

will not occur as a matter of course whenever the Fourth Amendment is 

violated.136 Instead, in deciding whether to exclude evidence in any given 

context, the Court does a cost-benefit analysis to see whether the benefit of 

deterrence from excluding the evidence outweighs the cost of impeding 

prosecution of the case.137  

This cost-benefit analysis has led the Court to impose a mens rea limit on 

the exclusionary rule’s scope: it allows evidence to be used when officers have 

an objective good-faith belief that their conduct complies with the law even if 

they are mistaken.138 The Court will also allow evidence to come in if “the link 

between the unconstitutional conduct and the discovery of the evidence is too 

attenuated to justify suppression.”139 In conducting this analysis, one factor the 

Court emphasizes is “the purpose and flagrancy of the official misconduct.”140 

When officers are negligent and not intentional in violating the Constitution, the 

Court is inclined to admit the evidence.141 Officer mens rea is thus a key part of 

the Fourth Amendment analysis. 

The Court’s first step on this path was in United States v. Leon, a case in 

which police officers relied on a facially valid warrant issued by a detached and 

neutral magistrate that was later found to be inadequate because it was not based 

on probable cause.142 The Court permitted the evidence to be used and 

announced its test for when evidence should be excluded.143 It would apply an 

objective test that asks “whether a reasonably well trained officer would have 

 

 135  See id. at 648 (citing Silverthorne Lumber Co. v United States, 251 U.S. 385, 392 

(1920)); see also Thomas K. Clancy, The Fourth Amendment’s Exclusionary Rule as a 

Constitutional Right, 10 OHIO ST. J. CRIM. L. 357, 357 (2013) (“Deterrence is now the rule’s 

sole purpose . . . .”); Kit Kinports, Culpability, Deterrence, and the Exclusionary Rule, 21 

WM. & MARY BILL RTS. J. 821, 822 (2013) (“[I]t is well accepted that the Court now treats 

the exclusionary remedy as exclusively deterrence-driven . . . .”); Christopher Slobogin, Why 

Liberals Should Chuck the Exclusionary Rule, 1999 U. ILL. L. REV. 363, 365 (1999) (“[T]he 

argument is that the [exclusionary] rule does a good job at deterring illegal searches and 

seizures . . . .”). 

 136  David Rudovsky, Running in Place: The Paradox of Expanding Rights and 

Restricted Remedies, 2005 U. ILL. L. REV. 1199, 1246 (2005) (“[T]he Court rejected the 

notion that exclusion was a matter of constitutional right and determined that its purpose 

(and therefore its limits) would be defined primarily by the need for deterrence, an issue that 

has become a matter of cost-benefit analysis for the Court.”). 

 137  Id. 

 138  See infra text accompanying notes 143–47.  

 139  Utah v. Strieff, 579 U.S. 232, 235 (2016). 

 140  Id. at 241. The Court also considers the “temporal proximity between the initially 

unlawful stop and the search” and “the presence of intervening circumstances.” Id. at 239. 

 141  Id. at 241–42. 

 142  United States v. Leon, 468 U.S. 897, 900 (1984). 

 143  Id. at 905, 923. 
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known that the search was illegal despite the magistrate’s authorization.”144 The 

Court did not do much to hide the fact it was looking for ways to limit the reach 

of the exclusionary rule, and the good faith exception helped to achieve that 

goal. The Court noted at the outset that the case required it to resolve a tension 

between, “on the one hand, deterring official misconduct and removing 

inducements to unreasonable invasions of privacy and, on the other, establishing 

procedures under which criminal defendants are acquitted or convicted on the 

basis of all the evidence which exposes the truth.”145 In other words, deterring 

Fourth Amendment violations was not the only goal because there were 

“substantial social costs exacted by the exclusionary rule” and its interference 

with the truth-finding function of trials that “have long been a source of 

concern” for the Court.146 Still, given that the officers relied on the warrant 

without a hint that it was invalid, the decision is not a wholly unreasonable one 

even if one is more favorable to the exclusionary rule than the Court has been. 

The Court seemed to be striking a balance between those instances when the 

police might have behaved differently if exclusion applied and the present case 

where application of the exclusionary rule seemed unlikely to have much of an 

effect on police behavior. The decision in Leon to recognize a good faith 

exception thus introduced what was the “functional[] equivalent to the qualified 

immunity clearly established law standard.”147  

The Court’s decision in Illinois v. Krull, in which it did not exclude evidence 

obtained in reliance on a statute that was later held invalid,148 was similarly 

justified on grounds that the police reasonably relied on the statute and 

application of the exclusionary rule would be unlikely to change police 

behavior.149 That said, as Justice Marshall pointed out in his dissent in Krull, 

“legislative abuse was precisely the evil the Fourth Amendment was intended 

to eliminate,” so the Court did not need to focus exclusively on police 

misconduct in protecting Fourth Amendment interests.150 Moreover, if the 

Court had decided Leon differently, perhaps police departments would do more 

to make sure that warrants were valid so that fewer magistrate errors 

occurred.151 Still, one can at least understand both cases if the focus is 

exclusively and narrowly on police misbehavior. This can also explain the 

outcome in Arizona v. Evans, in which the Court did not exclude evidence where 

the police arrested a defendant based on an outstanding warrant that was found 

in a court-managed database but that turned out had been quashed and should 

not have still been in the database.152 The Court did not apply the exclusionary 

 

 144  Id. at 922 n.23. 

 145  Id. at 900–01 (internal quotation marks and citation omitted). 

 146  See id. at 907. 

 147  Rudovsky, supra note 136, at 1247. 

 148  Illinois v. Krull, 480 U.S. 340, 342, 359–60 (1987). 

 149  Id. at 349–50 (White, J., dissenting). 

 150  See id. at 364 (Marshall, J., dissenting). 

 151  See Huq & Lakier, supra note 2, at 1593. 

 152  Arizona v. Evans, 514 U.S. 1, 3–4 (1995). 
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rule because it held that the rule was focused on deterring police misbehavior, 

not judicial mistakes, and there was no reason to conclude that the exclusionary 

rule would have any deterrent effect under facts such as those.153  

It is much harder to justify the Court’s use of its good-faith exception in 

Herring v. United States.154 In Herring, the police maintained a database of 

outstanding arrest warrants, and erroneously had one for Herring.155 Herring 

was arrested, and a search incident to that arrest uncovered drugs and a gun.156 

Herring moved to suppress the evidence because the arrest warrant was 

unlawful, but the Supreme Court refused to apply the exclusionary rule.157 It 

allowed the police to claim the good-faith exception to errors within their own 

databases.158 While the Court in Evans could reasonably conclude that the 

exclusionary rule would not do much to deter police reliance on judicially 

controlled databases,159 that same logic fails when the police negligently 

maintain the database themselves. Applying the exclusionary rule in that context 

would create an incentive for police officers to take greater care in maintaining 

the database, as Justice Ginsburg pointed out in her dissent.160 It is, she noted, 

“a foundational premise of tort law—that liability for negligence, i.e., lack of 

due care, creates an incentive to act with greater care.”161 The risk that evidence 

would be excluded would “encourage[] policymakers and systems managers to 

monitor the performance of the systems they install and the personnel employed 

to operate those systems.”162 The Court’s failure to exclude the evidence created 

the opposite incentive. Without facing any repercussions, jurisdictions have few 

incentives to take care in maintaining their databases. Herring is thus a stark 

illustration that the Court’s concerns with Fourth Amendment violations seem 

to take a backseat to its distaste for the “extreme sanction of exclusion.”163 Or, 

as the Court itself admitted in a footnote in Herring, “here exclusion is not worth 

the cost.”164  

The Court created a similarly skewed incentive structure when it ruled in 

Heien v. North Carolina that reasonable suspicion is satisfied under the Fourth 

Amendment even if it is based on an officer’s reasonable mistake of law.165 In 

that case, the officer believed it was permissible to pull someone over for having 

only one working brake light, but that was a mistaken understanding of North 

 

 153  Id. at 14–15. 

 154  Herring v. United States, 555 U.S. 135, 158–59 (2009). 

 155  Id. at 137–38. 

 156  Id. at 138. 

 157  Id. at 138–39. 

 158  Id. 

 159  See supra text accompanying note 153. 

 160  Herring, 555 U.S. at 154 (Ginsburg, J., dissenting). 

 161  Id. at 153. 

 162  Id. at 154 (internal quotations and citation omitted). 

 163  Id. at 140 (internal quotations and citation omitted). 

 164  Id. at 144 n.4. 

 165    Heien v. North Carolina, 574 U.S. 54, 59 (2014). 
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Carolina law.166 Huq and Lakier call Heien a “qualitative leap” in the Court’s 

good faith exception to the exclusionary rule because it “suggests that exclusion 

requires . . . evidence that the officer acted with something akin to a ‘vicious 

will.’”167  

Utah v. Strieff gives officers an even wider berth, admitting evidence 

obtained after a suspicionless stop if the officer discovered an outstanding 

warrant after the stop and conducted the search after the discovery.168 The Court 

refused to exclude the evidence because it did not find the stop be a purposeful 

or flagrant violation of the Constitution, but rather a negligent one.169 Justice 

Sotomayor noted in dissent that “the Fourth Amendment does not tolerate an 

officer’s unreasonable searches and seizures just because he did not know any 

better” and argued that excluding the evidence could deter officers from illegal 

conduct because “[e]ven officers prone to negligence can learn” and could 

encourage them to “err on the side of constitutional behavior.”170  

At first blush, the Court’s focus on subjective intent in the context of 

Fourteenth and Eighth Amendment claims may seem at odds with the largely 

objective inquiry it uses when assessing police officer liability under the Fourth 

Amendment.171 But the Court’s rejection of subjective inquiries in the Fourth 

Amendment context is designed to limit officer liability, not to extend it. Using 

an objective inquiry limits officer liability because a subjective inquiry could 

uncover improper motives and the reasonable officer test is more favorable to 

the police. Thus, the Fourth Amendment approach is consistent with the 

approach to Equal Protection and the Eighth Amendment insofar as each area 

uses the mens rea standard that gives the government the greatest protection. A 

negligent mens rea standard—which is what the reasonable officer standard is—

is the one that best serves the government’s needs. 

To understand why, consider, for example, what a subjective inquiry would 

mean in a case like Whren v. United States. Police officers from the vice squad 

noticed two Black men inside a truck in a “high drug area” of the District of 

Columbia.172 After the truck waited at a stop sign for a period that they believed 

was too long (roughly 20 seconds), the officers followed the truck and then 

stopped it when it allegedly turned right without signaling and proceeded at an 

“unreasonable” speed.173 After the officers ordered the truck to stop, they saw 

 

 166  Id. at 57–59. 

 167  Huq & Lakier, supra note 2, at 1551–52. 

 168  Utah v. Strieff, 579 U.S. 232, 242 (2016). 

 169  See id. 

 170  Id. at 249 (Sotomayor, J., dissenting) (internal citation omitted). 

 171  As Orin Kerr points out, there are elements of subjectivity in Fourth Amendment 

doctrine. For example, the threshold question of whether there has been a search or seizure 

at all requires a showing that the officer intended to control others with the stop or to collect 

information when conducting the search. See Orin S. Kerr, The Questionable Objectivity of 

Fourth Amendment Law, 99 TEX. L. REV. 447, 452–55 (2021). 

 172  Whren v. United States, 517 U.S. 806, 808, 810 (1996). 

 173  Id. at 808. 
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drugs inside the vehicle, and the driver and passenger were charged with drug 

possession.174 Pursuant to department policy, the vice squad officers were 

prohibited from enforcing traffic laws, and the defendants argued the stop was 

pretextual so the officers could search for drugs.175 The Court in a unanimous 

vote refused to consider the officers’ subjective motivations for stopping 

someone and permitted any vehicle stops by the police as long as objective 

criteria provided probable cause that a traffic violation was committed.176 

“Subjective intentions play no role in ordinary, probable-cause Fourth 

Amendment analysis,” according to the Court.177 The Court knew the racial 

justice implications of its decision to use a purely objective test because the 

defendants had explicitly argued that, given the ubiquity of traffic laws, the 

police could use their wide discretion “to stop based on decidedly impermissible 

factors, such as the race of the car’s occupants.”178  

A subjective inquiry would disallow pretextual stops. Of course, any 

subjective inquiry raises a difficult question of proof and officers are unlikely 

to admit that their stops were for invalid reasons.179 But in a case like Whren 

itself, where the officers were disallowed from enforcing traffic laws, the proof 

would not be hard to come by, and even in that context, the subjective inquiry 

was not permitted.180 Moreover, the subjective inquiry has that same problem 

in cases where the Court demands it of plaintiffs claiming their rights were 

violated. An individual who has to show intentional discrimination faces that 

same hurdle of difficulty in showing subjective motivation, yet in that context, 

the Court does not seem to care. 

The bigger problem with a subjective inquiry in the Fourth Amendment 

context appears to be that, from the Court’s perspective, it would make it harder 

for the government to win. Commentators have argued that a subjective inquiry 

would be too onerous for police officers and that an objective standard is 

preferable from the police perspective.181 Indeed, that is why the government 

 

 174  Id. at 808–09. 

 175  See id. at 815. 

 176  See id. at 814–15, 819. 

 177  Id. at 813. 

 178  Whren, 517 U.S. at 810. Many commentators have emphasized this negative aspect 

of Whren. For a sampling of the large literature, see Kerr, supra note 171, at 468 n.158. 

 179  Kerr, supra note 171, at 484 (“[I]t is particularly difficult to know an officer’s state 

of mind in making a traffic stop.”); id. at 486 (“An officer who suspects or knows that he is 

violating the law is unlikely to admit it.”). 

 180  For an argument that evidence of subjective intent will sometimes be possible, see 

Eric F. Citron, Right and Responsibility in Fourth Amendment Jurisprudence: The Problem 

with Pretext, 116 YALE L.J. 1072, 1081 (2007). 

 181  See LEWIS R. KATZ, OHIO ARREST, SEARCH AND SEIZURE § 8.5 (2024) (“The 

purpose of the bright-line rules is to produce certainty on Fourth Amendment issues and clear 

guidance for police officers in the field . . . .”); Thomas K. Clancy, The Purpose of the Fourth 

Amendment and Crafting Rules to Implement that Purpose, 48 U. RICH. L. REV. 479, 516 

(2014) (“[A] bright-line rule avoids, or should avoid, inconsistent decisions based on similar 

facts and gives the police a workable rule to apply in each case.”); Thomas K. Clancy, The 
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has advocated for an objective test.182 And it is the central reason the Court 

avoids subjective inquiries in this context. Because in this context, the 

government is better off with an objective standard, whereas in the other 

contexts, the government benefits from a subjective intent requirement. 

D. Section 1983 and Bivens Actions 

Individuals can seek to protect their constitutional rights in various ways. In 

some cases, they raise those rights as a defense in a criminal case against them. 

This is a typical manner in which Fourth Amendment claims arise because 

individuals seek the exclusion of improperly obtained evidence.183 Individuals 

also seek vindication of their rights by bringing affirmative suits against the 

government. They can sue for injunctive relief to remedy the constitutional 

damage, which is the most common course in prison conditions cases.184 This 

is the most direct avenue for systemic change because the systemic failing can 

be directly targeted.185 Individuals can also sue for monetary damages for 

constitutional violations by state officials or municipalities under 42 U.S.C. 

§ 1983 or by bringing what are known as Bivens actions against federal officials 

in limited contexts.186 In both contexts, the Court has added scienter glosses to 

the actions that makes winning these suits much more difficult. Thus, in addition 

to attaching mens rea requirements to the substantive constitutional rights 

themselves, the Court has also added mens rea requirements to the key avenues 

for vindicating those rights.187  

 

Fourth Amendment as a Collective Right, 43 TEX. TECH L. REV. 255, 290–91 (2010) (“[T]he 

protections of the Fourth Amendment ‘can only be realized if the police are acting under a 

set of rules which, in most instances, makes it possible to reach a correct determination 

beforehand as to whether an invasion of privacy is justified in the interest of law 

enforcement.’” (quoting New York v. Belton, 453 U.S. 454, 458 (1981))). 

 182  See, e.g., Brief for the United States as Amicus Curiae Supporting Petitioner at 19, 

Brigham City v. Stuart, 547 U.S. 398 (2006) (No. 05-502); see also Brief for the United 

States as Amicus Curiae Supporting Petitioner at 10, 19,  Florida v. Jimeno, 500 U.S. 248 

(1991) (No. 90-622); Brief for the United States as Amicus Curiae Supporting Respondents 

at 27–28, Atwater v. City of Lago Vista, 532 U.S. 318 (2001) (No. 99-1408); Brief for the 

Respondent at 10–11, Heien v. North Carolina, 574 U.S. 54 (2014) (No. 13-604). 

 183  See supra text accompanying notes 134–70. 

 184  Woolhandler & Collins, supra note 56, at 664. 

 185  Id. (“[A] better way to achieve systemic reform would likely lie in injunctive cases 

addressing systemic conditions.”). 

 186  Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 

397 (1971). The Court has made clear that it is reluctant to recognize a cause of action under 

the logic of Bivens to new factual circumstances, so the import of Bivens is vastly 

circumscribed. Egbert v. Boule, 596 U.S. 482, 494, 498 (2022) (refusing to apply Bivens to 

an excessive force claim by a border agent or to a First Amendment retaliation claim). 

 187  Matteo Godi, Section 1983: A Strict Liability Statutory Tort, 113 CALIF. L. REV. 

1993, 1963–64, 1980–81 (2025) (noting that the Court insists on mens rea in two ways in a 

Section 1983 action: by requiring plaintiffs to prove “a violation of the underlying 
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1. Qualified Immunity 

Section 1983 actions became a central constitutional enforcement tool after 

the Supreme Court concluded in 1961 in Monroe v. Pape that plaintiffs did not 

need to show that the state authorized the constitutional violation.188 This 

sparked a huge uptick in Section 1983 actions.189 The Court’s 1971 decision in 

Bivens allowing a similar action for money damages against federal officials 

also sparked an increase in constitutional lawsuits.190 The Court grew concerned 

with the strain these cases were placing on the federal courts,191 and the Court  

started imposing restrictions. While Section 1983 “contains no state-of-mind 

requirement independent of that necessary to state a violation of the underlying 

constitutional right,”192 the Court has effectively superimposed a mens rea 

requirement by its creation of a qualified immunity standard that is almost 

impossible for plaintiffs to overcome when suing individuals.193  

Qualified immunity grew out of the common sense and widely held due 

process notion that individuals, including law enforcement officers and other 

government officials, can rely on state laws and decisions even if those laws and 

decisions are later overruled.194 The Court extended that notion far beyond its 

original scope, however, to create what is in effect a mens rea requirement of 

gross negligence for Section 1983 liability to attach even though the statute says 

nothing about requiring one.195 As with the Fourth Amendment’s embrace of a 

negligence standard, the Court has opted for a test of objective instead of 

subjective intent in this context that shields bad faith actors as long as a mistake 

is objectively reasonable.196 In Harlow v. Fitzgerald, the Supreme Court held 

 

constitutional duty in order to establish a deprivation of the relevant constitutional right” and 

by creating a qualified immunity defense). 

 188  Monroe v. Pape, 365 U.S. 167, 172 (1961). 

 189  Rudovsky, supra note 136, at 1208. 

 190  Bivens, 403 U.S. at 409–10. 

 191  Patsy v. Bd. of Regents of Florida, 457 U.S. 496, 533 (1982) (Powell, J., dissenting) 

(noting that “[t]he result of this unprecedented increase in civil rights litigation is a heavy 

burden on the federal courts”). 

 192  Daniels v. Williams, 474 U.S. 327, 330 (1986). 

 193  “[I]mmunity and municipal liability doctrines have been formulated to create a 

heightened mens rea for constitutional claims.” Rudovsky, supra note 136, at 1211. 

 194  Pierson v. Ray, 386 U.S. 547, 554 (1967). 

 195  Notably, this contrasts with the criminal prohibition Congress passed at the same 

time as Section 1983, which is now codified at 18 U.S.C. § 242, and which uses a mens rea 

of “willfully.” 18 U.S.C. § 242. 

 196  William Baude, Is Qualified Immunity Unlawful?, 106 CALIF. L. REV. 45, 60–61 

(2018) (noting that the use of an objective test instead of a subjective inquiry into intent or 

motive “means that even the official who acts in bad faith is entitled to the defense if a 

different official could have reasonably made the mistake”); Huq & Lakier, supra note 2, at 

1549 (noting that the subjective good faith test “proved ineffectual” because plaintiffs could 

easily allege bad faith, leading the Court to “react[] by making it harder to defeat qualified 

immunity”). 
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that officials are “shielded from liability for civil damages insofar as their 

conduct does not violate clearly established statutory or constitutional rights of 

which a reasonable person would have known.”197 The Court in later cases has 

required the violation to be obvious or plainly covered by previous decisions.198  
 

The Court’s insistence that official conduct must violate rights that were clearly 

established at a high degree of specificity has meant that, notwithstanding its 

concern with the reasonableness of [an] official’s action, the good faith test of 

qualified immunity now shields from liability not only government officials 

who make reasonable mistakes but all officials who act in ways that are not 

obviously unconstitutional.199  
 

The Court now immunizes “all but the ‘plainly incompetent’ or those who 

intentionally violate rights.”200 In almost all cases, the Supreme Court (and 

lower courts) find that an official is immune from suit.201  

As William Baude has demonstrated, this is not required by Section 1983.202 

It is not based on a common law history of immunity because “there was no 

well-established, good-faith defense in suits about constitutional violations 

when Section 1983 was enacted, nor in Section 1983 suits early after its 

enactment.”203 If the gross negligence test of qualified immunity is to be 

justified, it has to be on policy grounds.204  

When the Supreme Court created its qualified immunity doctrine, it did so 

out of a concern that officers would otherwise be chilled in performing their 

duties out of fear of being sued. Policing scholar Joanna Schwartz has amply 

demonstrated that this claim is not backed up by real-world evidence. Her 

empirical studies show that police officers and corrections officials are 

indemnified.205 Constitutional law scholar Daryl Levinson further points out 

 

 197  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). 

 198  Huq & Lakier, supra note 2, at 1549–50. 

 199  Id.  

 200  Rudovsky, supra note 136, at 1217. 

 201  Baude, supra note 196, at 82 (“[N]early all of the Supreme Court’s qualified 

immunity cases come out the same way[—]by finding immunity for the officials.”); Joanna 

C. Schwartz, Qualified Immunity’s Boldest Lie, 88 U. CHI. L. REV. 605, 617–18 (2021) 

(noting the rigidity with which lower courts apply the Supreme Court’s test because they 

have “gotten the message” that is what they should doing). While judges have been 

compliant, many judges have also been vocal critics of the doctrines. Jared Stehle, Ending 

the Qualified Immunity Nightmare, 118 NW. U. L. REV. ONLINE 36, 42 n.44 (2023) (citing 

cases in which judges have been critical of the doctrine). 

 202  Baude, supra note 196, at 45. 

 203  Id. at 55. 

 204  Matteo Godi similarly argues that qualified immunity is incompatible with 

Section 1983’s text and legislative history. Godi, supra note 187, at 72–73; cf. Huq, supra 

note 128, at 23 (describing the Court’s qualified immunities cases as “naked policymaking”). 

 205  James E. Pfander, Alexander A. Reinert & Joanna C. Schwartz, The Myth of 

Personal Liability: Who Pays When Bivens Claims Succeed, 72 STAN. L. REV. 561, 579 

(2020); Joanna C. Schwartz, Police Indemnification, 89 N.Y.U. L. REV. 885, 960 (2014). 
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that, given the political incentives, the far greater worry is that the police will 

be undeterred because of qualified immunity.206  

This is not to say that suits against officials are meaningless to them even if 

they do not take the financial hit. The time, expense, and inconvenience of the 

lawsuit, the possible threat to a defendant’s job security and credit score, and 

potential reputational damage and stigma are all real costs that could affect 

policing behavior.207 It is, however, unlikely that the chilling effect of those 

costs comes close to outweighing the benefits from providing greater protection 

for constitutional rights if qualified immunity were abolished. 

2. Municipality Liability Under Monell 

Municipal liability is another area where the Court has insisted on a 

heightened culpability standard for holding cities and municipalities liable even 

though the lineage of Section 1983 should have led the Court to use either strict 

liability or negligence as the standard. 

The Court initially concluded in Monroe v. Pape that cities and 

municipalities could not be sued directly under Section 1983 because they were 

not “persons” under the language of the statute, but it reversed that decision in 

Monell v. Department of Social Services.208 The Court was not prepared to 

recognize the full scope of municipal liability in Monell, however, because it 

refused to recognize respondeat superior liability.209  

The Court claimed respondeat superior liability was not permitted given the 

text and legislative history of Section 1983.210 The Court believed that the 

statute’s requirement that the municipality “subject, or cause to be subjected” a 

person to an infringement of constitutional rights could not be “easily read to 

 

 206  Daryl J. Levinson, Making Government Pay: Markets, Politics, and the Allocation 

of Constitutional Costs, 67 U. CHI. L. REV. 345, 373 (2000) (“If government decisionmaking 

is determined by majority rule, then underdeterrence would seem to be the prevalent 

concern.”). 

 207  Woolhandler & Collins, supra note 56, at 663; Huq & Lakier, supra note 2, at 

1567–68; Alexander A. Reinert, Measuring the Success of Bivens Litigation and Its 

Consequences for the Individual Liability Model, 62 STAN. L. REV. 809, 848–49 (2010); 

Shapiro & Hogle, supra note 103, at 2059. 

 208  Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 700 (1978). 

 209  Id. at 691 (concluding that “the language of § 1983, read against the background of 

the same legislative history, compels the conclusion that Congress did not intend 

municipalities to be held liable unless action pursuant to official municipal policy of some 

nature caused a constitutional tort”). The Court reached that conclusion without help from 

the parties in the case, as the merit briefs focused on whether governmental entities should 

be considered “persons” under Section 1983 and did not address respondeat superior 

liability. See generally Brief for Petitioners, Monell v. Dep’t of Soc. Servs., 436 U.S. 658 

(1978) (No. 75-1914); Brief for Respondents, Monell v. Dep’t of Soc. Servs., 436 U.S. 658 

(1978) (No. 75-1914). 

 210  Monell, 436 U.S. at 691. 
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impose liability vicariously.”211 That view, however, ignores the background 

against which the law was written, which was one in which respondeat superior 

liability was the norm, even for municipal corporations.212 It is far more likely 

that Congress expected respondeat superior liability to apply to Section 1983 as 

well. 

On closer inspection, the legislative history also fails to support the Court’s 

view.213 The Court heavily relied on Congress’s rejection of the so-called 

Sherman Amendment, which would have imposed liability on municipalities for 

the actions of private actors like the KKK.214 The Court thought respondeat 

superior liability would pose all the same problems as the Sherman Amendment, 

thus Congress’s rejection of that amendment was also a rejection of respondeat 

superior.215 The Court, however, missed crucial differences between liability for 

employees and private actors. David Jacks Achtenberg exhaustively analyzed 

nineteenth century rationales for respondeat superior and concluded that all of 

them apply to municipalities being liable for employees and simultaneously 

explain why the Sherman Amendment was rejected.216 Those rationales are 

based on the idea of “the legal unity of master and servant, the belief that liability 

flowed from the power to control, the idea that masters implicitly warranted 

their employees’ fitness, and the principle that liabilities and expected benefits 

should be reciprocal.”217 Thus, far from supporting the rejection of respondeat 

superior, the vote against the Sherman Amendment was consistent with it 

because none of those factors apply to municipal liability for private individuals, 

but they all do with employees. As Achtenberg notes, “[i]t is one thing to argue 

 

 211  Id. at 691–92. 

 212  City of Okla. City v. Tuttle, 471 U.S. 808, 835–38 (1985) (Stevens, J., dissenting); 
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Liability under Monell, 35 GA. L. REV. 881, 884 (2001); David Jacks Achtenberg, Taking 
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Chicago, 639 F.3d 738, 747 (7th Cir. 2011). 

 214  See Monell, 436 U.S. at 693. 

 215  Id. at 694. 

 216  Achtenberg, supra note 212, at 2204. 

 217  Id. (“[B]elief in those rationales—belief that vicarious liability should be based on 

the defendant’s power to control the direct tortfeasor, or on the legal unity between the 
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that, because a city (like any other employer) benefits from its employees’ work, 

it should bear the costs of those employees’ misdeeds; it is quite another to argue 

that a city should pay for damage created by rioters, who were in not in any 

sense working for the municipality’s benefit.”218 The Supreme Court’s error 

was in thinking that “[r]ejection of the latter” implied “rejection of the 

former.”219  

The Court, however, went in the opposite direction and imposed a “rigorous 

standard[] of culpability” before a municipality could be found liable.220 

Plaintiffs must either show that the constitutional injury was the direct result of 

an official policy or custom or, when the claim is that a municipality caused the 

constitutional injury because of its inadequate hiring, training, or supervision, 

the plaintiff must show that the shortcoming was “so obvious, and the 

inadequacy so likely to result in the violation of constitutional rights, that the 

policymakers of the city can reasonably be said to have been deliberately 

indifferent to the need.”221 The Court has explicitly stated that this “is a stringent 

standard of fault, requiring proof that a municipal actor disregarded a known or 

obvious consequence of his action.”222  

Even if the Court were correct that respondeat superior is not permitted 

under Section 1983 and direct liability by the municipality must be shown, that 

does not justify the Court’s requirement of this heightened deliberate 

indifference standard.223 The Court could have used an objective civil 

negligence standard or a gross negligence standard in evaluating claims based 

on hiring, supervision, or training.224 Indeed, that is the standard many lower 

courts used before the Court held otherwise, which is unsurprising given the 

enormous power law enforcement officers exercise.225 Moreover, in the 

nineteenth century, cities were liable without using respondeat superior for 

failure to supervise and improper hiring claims using a negligence standard.226 

 

 218  Id. at 2207. 

 219  Id. 

 220  Bd. of Cnty. Comm’rs v. Brown, 520 U.S. 397, 405 (1997).  

 221  City of Canton v. Harris, 489 U.S. 378, 390 (1989). 

 222  Bd. of Cnty. Comm’rs v. Brown, 520 U.S. at 410. 

 223  Michael L. Wells, The Role of Fault in § 1983 Municipal Liability, 71 S.C. L. REV. 

293, 338 (2019) (“[T]he only formal step needed to avoid respondeat superior is to reject 

respondeat superior.”). 

 224  The Court has “explicitly rejected the objective negligence test, ruling that ‘a 

showing of simple or even heightened negligence will not suffice.’” Id. at 297 (quoting Bd. 

of Cnty. Comm’rs v. Brown, 520 U.S. at 407). 

 225  City of Canton, 489 U.S. at 388 n.7 (“Some courts have held that a showing of 

‘gross negligence’ in a city’s failure to train its employees is adequate to make out a claim 

under § 1983.”). 

 226  Achtenberg, supra note 212, at 2237 (noting “nineteenth-century cities were treated 

as public officers, they were not liable under respondeat superior,” but they “were liable if 

they authorized or directed the wrong, negligently supervised the wrongdoer, or negligently 

hired the wrongdoer”); Wells, supra note 223, at 339 (“[I]n the context of negligent hiring 
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The Court’s standard for municipal liability is inexplicably a higher standard 

than the one required for punitive damages against private employers and, in 

fact, “exists in no other area of the law” of entity liability.227  

The Court’s decision to use a deliberate indifference standard is not required 

by the statute but is instead a policy judgment by the Court designed to limit 

municipal liability and the potential of municipalities to be bankrupted by 

lawsuits.228 As a policy matter, however, the Court’s decision leaves much to 

be desired. As Justice Stevens pointed out in one of his dissents, the same policy 

justifications for respondeat superior liability in ordinary tort cases apply with 

even greater force to constitutional torts given the “special quality of the 

interests at stake.”229 The goal of respondeat superior strict liability is to create 

incentives so the violations do not occur in the first place.230 In contrast, the 

deliberate indifference standard makes it difficult to successfully sue 

municipalities.231 It “limits governmental liability in much the same way that 

qualified immunity limits officer liability.”232 Both doctrines dampen incentives 

to take steps to prevent constitutional violations from occurring.233 The 

requirement of a culpable policymaker means the Court disallows “liability for 

systemic injuries which result not so much from the conduct of any single 

individual, but from the interactive behavior of several government officials, 

each of who may be acting in good faith.”234 Indeed, the Court itself has 

observed in another context the “considerable conceptual difficulty [that] would 

attend any search for the subjective state of mind of a governmental entity as 

 

and supervision, common law courts routinely distinguish between vicarious liability and 

other theories of liability.”). 

 227  Achtenberg, supra note 212, at 2191. Justice Souter has noted that the Court’s 

insistence on a “plainly obvious consequence” is even “somewhat higher . . . than the 

standard for ‘reckless’ fault in the criminal law.” Bd. of Cnty. Comm’rs v. Brown, 520 U.S. at 

422 (Souter, J., dissenting). 

 228  Achtenberg, supra note 212, at 2191 (observing that the stringent requirements for 

municipal liability are “idiosyncratically protective of the municipal pocketbook”); Wells, 

supra note 223, at 314; City of Okla. City v. Tuttle, 471 U.S. 808, 844 (1985) (Stevens, J., 

dissenting) (concluding that the Court’s rejection of respondeat superior “can only be 

explained by a concern about . . . bankrupting municipal corporations”). 

 229  City of Okla. City, 471 U.S. at 843 (Stevens, J., dissenting).  

 230  RESTATEMENT (THIRD) OF AGENCY § 2.04 cmt. B (AM. L. INST. 2006) 

(“Respondeat superior creates an incentive for principals to choose employees and structure 

work within the organization so as to reduce the incidence of tortious conduct.”). 

 231  See, e.g., Connick v. Thompson, 563 U.S. 51, 57, 62–63 (2011) (rejecting a 

Section 1983 claim where a district attorney’s office offered minimal to no Brady training, 

where the training that did exist was inaccurate, and where it produced four wrongful 

convictions because, according to the majority, the other violations did not involve a failure 

to disclose “blood evidence, a crime lab report, or physical or scientific evidence of any 
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avoid this constitutional violation.”). 

 232  Wells, supra note 223, at 296. 

 233  Niles, supra note 212, at 418. 

 234  Metzger, supra note 130, at 1868 (internal quotations and citation omitted). 



2025] OF TWO MINDS 751 

distinct from that of a governmental official.”235 “The Court’s test, as Gillian 

Metzger notes, “precludes consideration of all of the ways that government 

agencies control and shape actions by their employees separate from official 

policies or customs” through “agency cultures, practices, and structures.”236 

Moreover, even when deliberate indifference is shown, the Court disallows 

punitive damages to be imposed against a municipality for constitutional 

violations, which further limits the deterrent effect of actions to enforce 

constitutional rights.237  

III. CONSTITUTIONAL LIMITS ON SUBSTANTIVE CRIMINAL LAW 

Criminal law scholars would love to have the Supreme Court be as attentive 

to the need for mens rea in substantive criminal law as it has been in 

constitutional law more generally. In a classic article from 1958, Henry Hart 

called for the Court to place constitutional parameters around legislative 

definitions of crime and criticized its failure to do so.238 He argued that “the 

Constitution means something definite and something serious when it speaks of 

‘crime,’” then disparagingly noted that the Supreme Court “has hardly got to 

first base in working out what that something is.”239 More than sixty-five years 

later and after other scholars have urged the same thing,240 the Court is still no 

 

 235  Farmer v. Brennan, 511 U.S. 825, 841 (1994). 

 236  Metzger, supra note 130, at 1868; see also Rudovsky, supra note 136, at 1232 

(“Governmental commission reports and scholarly studies have made clear that systemic 

misconduct is often the result of police training, supervision, and disciplinary practices and 

policies.”). 

 237  City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 267–72 (1981). Myriam 
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bifurcated action.” Myriam E. Gilles, In Defense of Making Government Pay: The Deterrent 

Effect of Constitutional Tort Remedies, 35 GA. L. REV. 845, 871 (2001). 

 238  Henry M. Hart, Jr., The Aims of the Criminal Law, 23 LAW & CONTEMP. PROBS. 

401, 431 (1958). 

 239  Id. He further added that “there is scarcely a single opinion by any member of the 

Court which confronts the question in a fashion which deserves intellectual respect.” Id. 

 240  See, e.g., William J. Stuntz, Substance, Process, and the Civil-Criminal Line, 7 J. 

CONTEMP. LEGAL ISSUES 1, 31–33 (1996) (calling for the Supreme Court to constitutionalize 

its decisions in Liporata v. United States, 471 U.S. 419 (1985), and Ratzlaf v. United States, 

510 U.S. 135 (1994), two “[p]urely statutory decisions” in which the Court read a mens rea, 

or “knowledge-of-illegality,” requirement into specific criminal statutes); William J. Stuntz, 

The Uneasy Relationship Between Criminal Procedure and Criminal Justice, 107 YALE L.J. 

1, 66–67 (1997) (arguing that a constitutional proportionality requirement, for instance, 

could address the criminal legal system’s tendency toward overcriminalization by requiring 

“proof of some level of culpability with respect to criminality for especially broad regulatory 

offenses”); John F. Stinneford, Punishment Without Culpability, 102 J. CRIM. L. & 

CRIMINOLOGY 653, 655–56, 666–69 (2012) (arguing that the Supreme Court’s contemporary 
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further along. Indeed, the Court has taken the opposite approach. It has imposed 

almost no limits on how legislatures can define substantive criminal law and 

rarely uses the rule of lenity when interpreting statutes.241 The Court has left 

legislatures free to abandon mens rea requirements even when a conviction 

would yield imprisonment and the defendant’s conduct was insufficiently 

wrongful to count as blameworthy.242  

A. The Supreme Court’s Acceptance of Strict Liability Crimes 

The Supreme Court rejected the idea of a constitutional floor for substantive 

mens rea without giving it much thought.243 The first case that raised the issue 

was Shevlin-Carpenter Co. v. Minnesota.244 Herbert Packer calls the case 

“constitutional adjudication at its worst” because the Court opined on the issue 

in dicta and without the benefit of adequate briefing.245 Shevlin-Carpenter was 

a lumber company that cut timber on state land without a valid permit in 

violation of a state trespass statute.246 It argued that it had a good faith belief it 

was authorized to cut the timber, and that reduced its penalty under the relevant 

state statute from treble damages to double damages because the statute under 

which it was charged provided for treble damages only if a violation was willful 

as opposed to “casual.”247 The state brought a civil action against Shevlin-

Carpenter only for damages, but a separate criminal provision of the statute 

allowed for up to one year imprisonment and applied regardless of whether a 

trespass was willful or casual.248 Although Shevlin-Carpenter was not charged 

under that provision, it nevertheless argued in the Supreme Court that the 

“criminal provision eliminated the ‘question of intent,’ and, 

consequently . . . violated the Due Process Clause of the Fourteenth 

Amendment.”249 The Court should not have passed on this issue at all because 

it was not a live controversy in the case given that Shevlin-Carpenter was 

charged under the damages provisions and the criminal provision was separable. 

Henry Hart notes that “with impatience, and corresponding lack of hard 

 

failure to speak definitively on the constitutionality of criminal statutes that authorize 

punishment without culpability can largely be attributed to the twentieth-century 

instrumentalist influences of Oliver Wendell Holmes and John Dewey, who argued that the 
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criminal). 
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 242  See infra text accompanying notes 245–72. 
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131–32 (1962). 

 244  Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57 (1910). 

 245  Packer, supra note 243, at 111. 

 246  Shevlin-Carpenter Co., 218 U.S. at 62–63. 

 247  Packer, supra note 243, at 111. 

 248  Shevlin-Carpenter Co., 218 U.S. at 65–66. 

 249  Packer, supra note 243, at 111. 



2025] OF TWO MINDS 753 

thinking,” the Court rejected “the necessity of criminal intent” and “cited no 

authority whatever.”250 Moreover, as Packer pointed out, the company did a 

poor job setting up the argument. It argued there was a universal rule of intent 

in criminal cases, but that meant it had no explanation for cases in which 

criminal negligence was the relevant standard or for public welfare statutes that 

criminalized behavior regardless of intent.251 The Supreme Court thus rejected 

the company’s argument relying on these cases to disprove the idea of a 

universal intent requirement. Packer notes that “none of those cases explicitly 

involved a sentence of imprisonment, nor did any of them deal with the issue in 

terms of a possible constitutional limitation on the use of the criminal 

sanction.”252 The Court thus never addressed the idea of imprisonment without 

mens rea, nor did it spend any time fully analyzing due process limits on state 

definitions of crime.253  

Shevlin-Carpenter’s “very weak dicta” nevertheless formed the foundation 

of the Supreme Court’s next mens rea decision, United States v. Balint.254 The 

defendants in Balint were charged under the Narcotic Act and challenged their 

indictment on the grounds that it failed to state that they “sold the inhibited drugs 

knowing them to be such.”255 The district court quashed the indictment, and the 

Supreme Court reversed.256 The Court acknowledged that “the general rule at 

common law was that the scienter was a necessary element in the indictment 

and proof of every crime, and this was followed in regard to statutory crimes 

even where the statutory definition did not in terms include it.”257 But the Court 

rejected the claim that this was required as a matter of constitutional due process, 

citing Shevlin-Carpenter as resolving the issue and referring to that case’s 

reference to state cases involving “regulatory measures in the exercise of what 

is called the police power where the emphasis of the statute is evidently upon 

achievement of some social betterment rather than the punishment of the crimes 

as in cases of mala in se.”258 The Court did not conduct an independent analysis 
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 254  United States v. Balint, 258 U.S. 250 (1922). Henry Hart described Balint’s 

reliance on Shevlin-Carpenter as “a manifestly cavalier use of dictum as controlling 

authority.” Hart, supra note 238, at 433 n.72. 
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to determine the constitutionality of this approach beyond that brief reference. 

Even more disturbing, the defendants did not appear before the Supreme Court 

in Balint, so the Court reached its conclusion “on an abstract issue and decided 

[it] on the basis of an ex parte presentation.”259 

As Packer sums up the two cases, “[i]f Shevlin-Carpenter was somewhat 

casual in its approach to the problem, the next and key decision in the sequence, 

United States v. Balint, must be regarded as egregiously so.”260 After dispensing 

with the constitutional claim in short order in Balint, the Court then turned to 

the statutory interpretation question of whether Congress intended to require 

mens rea in that statute and concluded that knowledge was omitted as a mens 

rea term in the statute because “Congress weighed the possible injustice of 

subjecting an innocent seller to a penalty against the evil of exposing innocent 

purchasers to danger from the drug, and concluded that the latter was the result 

preferably to be avoided.”261 Thus, the Court gave Congress the freedom to 

eliminate mens rea, and, in the Court’s view, Congress could have a good reason 

for doing so based on the “opportunity of the seller to find out the fact” of the 

drug’s nature and legality and “the difficulty of proof knowledge” if prosecutors 

had the burden of showing mens rea.262 The Court, as Packer notes, “showed no 

concern about the imposition of severe criminal sanctions without proof of 

blameworthiness” or even a “whisper in the opinion about the maximum penalty 

under the Act: five years’ imprisonment.”263 Without a defense presentation 

 

 259  Packer, supra note 243, at 113. 
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before the Court on the issue, that is perhaps not surprising, especially given the 

justices’ lack of experience as defense lawyers in criminal cases.264  

The two cases ended up settling the matter of whether the Constitution 

requires substantive limits on crime definition that account for blameworthiness 

before prison sentences can be imposed, even though they were decided without 

full briefing on the issue or much consideration by the Court itself. As Packer 

sums them up: 

 

264     Balint was decided by an 8–0 majority consisting of Chief Justice William Howard 

Taft and associate justices Louis D. Brandeis, William R. Day, Willis Van Devanter, Oliver 

Wendell Holmes, Joseph McKenna, James C. McReynolds, and Mahlon Pitney—Justice 

John H. Clarke took no part in the decision. Balint, 258 U.S. at 250. Of the eight participating 

justices, only Justice Day had experience as a criminal defense lawyer. See THE SUPREME 

COURT JUSTICES: ILLUSTRATED BIOGRAPHIES, 1789–2012, at 263 (Clare Cushman ed., 3d ed. 

2012). Justice Day spent 25 years practicing both criminal and corporate law—but 

specializing in criminal law—at the law firm Lynch and Day in Canton, Ohio, before serving 
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Rufus Day (Apr. 17, 1849 – July 9, 1923), THE SUPREME COURT OF OHIO AND THE OHIO 
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court-of-ohio/mjc/interest/grand-concourse/william-rufus-day/ [https://perma.cc/J65N-

APKF]; Kathleen Shurtleff, William R. Day, in THE SUPREME COURT JUSTICES: 

ILLUSTRATED BIOGRAPHIES, 1789–2012, supra, at 263, 263–66 (Clare Cushman ed., 3d ed. 

2012). Chief Justice Taft began his legal career with a short stint as a local prosecutor, then 

alternated between various judicial and political positions—including president—before 

becoming chief justice. David T. Pride, William Howard Taft, in THE SUPREME COURT 

JUSTICES: ILLUSTRATED BIOGRAPHIES, 1789–2012, supra, at 309, 310–11. Before his 

confirmation, Justice Brandeis briefly worked for a St. Louis law firm before entering private 

practice in Boston, catering to the local business class and working for a variety of public 

causes. Philippa Strum, Louis D. Brandeis, in THE SUPREME COURT JUSTICES: ILLUSTRATED 

BIOGRAPHIES, 1789–2012, supra, at 300, 301–03. Justice Devanter spent most of his early 

career handling cattle disputes and working for railroads in private practice in Wyoming, and 

he secured an acquittal for twenty-three cattleman who were arrested for raiding a rival 

group. David T. Pride, Willis Van Devanter, in THE SUPREME COURT JUSTICES: ILLUSTRATED 

BIOGRAPHIES, 1789–2012, supra, at 282, 283–84. Before starting his judicial career in 

Massachusetts, Justice Holmes worked in private practice but devoted most of his energy to 

legal scholarship. Gary J. Aichele, Oliver Wendell Holmes, Jr., in THE SUPREME COURT 

JUSTICES: ILLUSTRATED BIOGRAPHIES, 1789–2012, supra, at 258, 259–60. After two terms 

as a district attorney in California early in his career, Justice McKenna returned to private 

practice for a few years before serving as a Congressman in the California and United States 

legislatures, a judge on the Ninth Circuit, Attorney General of the United States, and 

eventually Supreme Court Justice. James O’Hara, Joseph McKenna, in THE SUPREME COURT 

JUSTICES: ILLUSTRATED BIOGRAPHIES, 1789–2012, supra, at 253, 254–55. Before President 

Wilson appointed him to the Supreme Court, Justice McReynolds worked in private practice 
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David T. Pride, James C. McReynolds, in THE SUPREME COURT JUSTICES: ILLUSTRATED 

BIOGRAPHIES, 1789–2012, supra, at 295, 296. After beginning his career in private practice 

as a trial and appellate lawyer, Justice Pitney pursued a brief political career before becoming 
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Mahlon Pitney, in THE SUPREME COURT JUSTICES: ILLUSTRATED BIOGRAPHIES, 1789–2012, 
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Upon this flimsy basis, dictum became holding, and the doctrine passed into 

our constitutional law that severe criminal punishment may be inflicted at the 

legislature’s will, regardless of whether the defendant had any opportunity to 

conform his conduct to the requirements of law.265  

Packer wondered if the constitutional outcome would have been different if 

. . . a high officer of the Shevlin-Carpenter Company had been convicted and 

sentenced to a year’s imprisonment under the criminal provision of the 

Minnesota statute, or if Balint had come before the Supreme Court after 

conviction and sentence of five years’ imprisonment, rather than in the posture 

of one protesting the omission of a word from an indictment.266  

We will never know the outcome of those counterfactuals because once the 

Court reached the conclusion, in the abstract and in dicta, that no mens rea limits 

applied, it considered that assessment binding precedent. 

By 1943, when the Court next confronted the issue in Dotterweich v. United 

States,267 the matter was viewed as settled.268 Justice Frankfurter wrote an 

opinion for the Court singing the praises of strict liability laws, noting that 

criminal penalties “serve as effective means of regulation” and that the 

dispensation of mens rea is done “[i]n the interest of the larger good.”269 The 

opinion paid lip service to the idea that “[h]ardship there doubtless may be” 

under such an approach, but it was up to Congress to balance the relative 

hardships, and it could “place it upon those who have at least the opportunity of 

informing themselves of the existence of conditions imposed for the protection 

of consumers before sharing in illicit commerce, rather than to throw the hazard 

on the innocent public who are wholly helpless.”270  

The Court has limited the sweep of this constitutional ruling somewhat 

through statutory interpretation. In Morissette v. United States, the Court 

concluded that the absence of a mens rea term in a statute should not be assumed 

to mean that Congress intentionally omitted it.271 The Court began by noting 

that “[t]he contention that an injury can amount to a crime only when inflicted 

by intention is no provincial or transient notion.”272 Instead, the Court referred 

to the importance of mens rea as required before criminal punishment is 

imposed as “universal and persistent in mature systems of law.”273 Statutes like 

the one in Balint, the Court observed, belong to a new category of so-called 
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“public welfare offenses” in which “lawmakers, whether wisely or not, have 

sought to make such regulations more effective by invoking criminal sanctions 

to be applied by the familiar technique of criminal prosecutions and 

convictions.”274 The Court noted that public welfare offenses typically have 

“relatively small” punishments and involve the regulation of things like alcohol 

sales and tenement upkeep.275 It cited opinions by Judge Cardozo for the New 

York Court of Appeals upholding such laws, which noted that these are “minor 

offenses” with “petty penalties” that “have always constituted in our law a class 

by themselves,” even “though the prosecution is criminal in form.”276 Judge 

Cardozo cautioned that the question was “open” whether such laws could use a 

sanction like imprisonment.277    

The Morissette Court thus seemed to recognize what earlier cases like Balint 

never bothered to notice, which was that state court acceptance of the public 

welfare offense category of crimes without mens rea requirements depended on 

the fact they used only minor sanctions. They were comparable to traffic tickets. 

It does not matter if you know you are driving in excess of the speed limit 

because the point of the speed limit is to use strict liability as a deterrent to stop 

accidents and keep roads safe. Because the consequence of a ticket is a fine and 

not a prison sentence, this model does not threaten the fundamental model of 

criminal punishment. The same was true of public welfare offenses that state 

courts had considered and approved. But Morissette’s recognition of this fact 

seems to have come too late, because the Court had already accepted the absence 

of mens rea in cases like Balint and Dotterweich where prison was authorized 

as a penalty for a violation. The federal statutes at issue in those cases were far 

different than the public welfare statutes that state courts had accepted, but the 

Supreme Court did not realize it because those cases gave cursory attention to 

the issue and did not even have the benefit of briefing in Balint. 

Morissette was not asked to and did not overrule those cases, but instead 

tried to cabin them by announcing a statutory interpretation rule that 

“[c]ongressional silence as to mental elements in an Act merely adopting into 

federal statutory law a concept of crime already so well defined in common 

law . . . may warrant quite contrary inferences than the same silence in creating 

an offense new to general law.”278 In the former category, silence “may be taken 

as satisfaction with widely accepted definitions, not as a departure from 

them.”279 Morissette did some damage control, but the core flaw with the 

Court’s cases remained because Balint and Dotterweich had accepted the severe 

consequence of imprisonment for public welfare violations, paving the way for 
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other statutes to do the same. All Morissette did was place a greater burden on 

legislatures to make clear when they wanted to dispense with mens rea, but their 

power to do so remained. 

B. Mistakes of Law and Due Process 

Although the Court has accepted strict liability crimes as a general matter, 

its 1958 decision in Lambert v. California offered proof that mens rea claims 

under due process could still succeed.280 The case involved a Los Angeles 

ordinance that prohibited individuals who had been convicted of any offense 

that would be a felony in California, even if it had not been committed in 

California, to remain in the city for more than five days without registering with 

the chief of police.281 Failure to register was a misdemeanor punishable by a 

fine or imprisonment,282 and each day a person failed to register after the five 

day mark was a separate offense.283 Virginia Lambert was stopped by the police 

while walking with her attorney and searched for drugs.284 After the search 

came up empty, they interrogated her for two hours and learned she had a prior 

conviction for forgery, an offense that triggered the registration requirement.285 

She was charged with violating the ordinance, and the trial judge refused to 

admit her testimony that she did not know she had a duty to register.286 Instead, 

the judge instructed the jury that “ignorance of the law is no excuse.”287 Lambert 

was convicted and sentenced to three years’ probation and a $250 fine.288 She 

lost her state appeal after the appellate court ruled that the ordinance did not 

require proof of wrongful intent nor did it permit a defense based on ignorance 

of the registration requirement.289  

The Supreme Court agreed to hear the case, and in the initial round of 

briefing and argument, neither party cited any of the Court’s previous mens rea 

decisions.290 The Court then ordered re-argument and invited Warren 
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& Benjamin Charles Wood, Lambert Revisited, 100 VA. L. REV. 1603, 1607–08 (2014). 
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Christopher to appear as amicus for Lambert.291 Christopher’s brief, according 

to Packer, “appears to be the only instance” up to that point “in which counsel 

has given the Court a basis for considering the constitutional dimensions of the 

mens rea problem.”292 The brief argued that the “ordinance makes unlawful a 

morally innocent and passive status,” so “neither [Lambert’s] status nor her 

conduct provided any ‘built-in’ notice that she was committing a crime 

punishable by imprisonment.”293 Lambert did not know her status had been 

made unlawful, so the brief argued that the law violated due process because it 

would allow imprisonment without any wrongful intent.294 It relied on 

Morissette for the idea that only a narrow category of offenses dispensed with 

mens rea and that those public welfare offenses covered circumstances that 

would put defendants on notice that their conduct might violate the law.295  

The Supreme Court picked up on this distinction in its opinion striking down 

the Los Angeles law as violating the Due Process Clause of the Fourteenth 

Amendment. It began by rejecting Blackstone’s view that a “vicious will” is a 

required element of a crime and instead provided its own take that “[t]here is 

wide latitude in the lawmakers to declare an offense and to exclude elements of 

knowledge and diligence from its definition.”296 Nevertheless, the Court held 

that the statute at issue in Lambert was outside the bounds of permissible 

legislative options because the Court stated that “we deal here with conduct that 

is wholly passive—mere failure to register.”297 This statute was thus “unlike the 

commission of acts, or the failure to act under circumstances that should alert 

the doer to the consequences of his deed,” and the Court then cited Shevlin-

Carpenter, Balint, and Dotterweich as examples of this latter category.298 Due 

process requires notice, and this law did not provide it because it involved 

“wholly passive” conduct and lacked “circumstances which might move one to 

inquire as to the necessity of registration.”299 “Where a person did not know of 

the duty to register and where there was no proof of the probability of such 

knowledge, he may not be convicted consistently with due process.”300 That 

was the sum total of the Court’s analysis, with the opinion covering less than 

five pages. Still, it has been held to stand for the idea that mens rea is sometimes 

 

 291  Katherine Shaw, Friends of the Court: Evaluating the Supreme Court’s Amicus 
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 292  Packer, supra note 243, at 129. 

 293  Id. at 130 (quoting Brief for Warren Christopher, as Amicus Curiae Supporting 

Appellant at 11–13, Lambert v. California, 355 U.S. 225 (1957) (No. 47, Oct. Term, 1957)). 

 294  See id. 

 295  Id. at 131. 

 296  Lambert, 355. U.S. at 228. 
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 298  Id. at 228.  

 299  Id. at 228–29. 
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required because its absence means there is insufficient proof of notice to satisfy 

due process.301  

There is certainly an inconsistency between the Court’s strict liability cases 

and the holding in Lambert. As the dissent by Justice Frankfurter pointed out, 

“there can hardly be a difference as a matter of fairness, of hardship, or of 

justice” between “a person wholly innocent of wrongdoing, in the sense that he 

was not remotely conscious of violating any law, who is imprisoned for five 

years for conduct relating to narcotics,” a clear reference to the statute upheld in 

Balint, “and the case of another person who is placed on probation for three 

years on [the] condition that she pay $250, for failure, as a local resident, 

convicted under local law of a felony, to register,” a reference to Lambert.302 

They should both stand or fall, according to the dissent, because the 

generalization that underlies both would be the idea of a blameworthy mens rea. 

The dissent believed that ultimately it was Lambert that would become “a 

derelict on the waters of the law,”303 and that prediction proved accurate, as it 

stands as the only constitutional limit on substantive criminal law definition 

around mens rea and has not been cited by the Court again as a basis for striking 

down another law for violating the Due Process Clause.304 Aside from the 

narrow circumstances of Lambert, the Court has not otherwise struck down a 

law on due process grounds even when defendants have argued that they did not 

know about the existence of a criminal law or the duty it created.305 As it did 

with strict liability, the Court has instituted some interpretive rules to limit some 

 

 301  See, e.g., New York v. Cooper, 249 N.E.2d 469, 471 (N.Y. 1969) (Jasen, J., 

dissenting). 

 302  Lambert, 355 U.S. at 230 (Frankfurter, J., dissenting). 

 303  Id. at 232. 

 304  Huq & Lakier, supra note 2, at 1545 (noting that “the Court did not subsequently 

rely upon Lambert to strike down any other laws on due process grounds” and “[l]ower 

courts easily distinguished it”). It has also not been cited by the Supreme Court in service of 

the idea that a statute should be interpreted to avoid the constitutional problem that Lambert 

itself raised. Low & Wood, supra note 290, at 1647. 

 305  See, e.g., United States v. Freed, 401 U.S. 601, 607–09 (1971) (permitting 

convictions where defendants possessed unregistered hand grenades although they were 

unaware that the grenades were subject to registration requirements); see also United States 

v. Talebnejad, 460 F.3d 563, 569–70 (4th Cir. 2006), cert. denied, 549 U.S. 1234 (2007) 

(denying cert. in case in which the defendants argued they had no knowledge of a state 

licensing requirement for their money transmitting business and the lower court upheld their 

conviction because their conduct was not “wholly passive” like the conduct in Lambert); 

United States v. Dimitrov, 546 F. 3d 409, 412, 414 (7th Cir. 2008), cert. denied, 555 

U.S. 1196 (2009) (finding the same and emphasizing money transmitting is a “highly 

regulated industry” that would put defendant on notice); United States v. Hutzell, 217 F.3d 

966 (8th Cir. 2000), cert. denied, 532 U.S. 944, 967–69 (2001) (denying cert. in case in 

which defendant argued he did not know he could not possess a firearm after being convicted 

of a domestic violence offense and lower court characterized Lambert as a “limited 

exception,” applying only where conduct was not “per se blameworthy,” whereas the 

unlawfulness of possessing a gun while having been convicted of domestic violence “should 

not surprise anyone”). 
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of the hardship created by its narrow take on what the Constitution requires.306 

But, and again as with strict liability, these are rules of interpretation that 

Congress can override with clear language. Moreover, this only applies to 

federal criminal law.307 Without substantive constitutional limits, states have far 

greater freedom to dispense with mens rea, and the Supreme Court cannot 

dictate how those laws should be interpreted.308 There is no constitutional 

impediment to creating laws that people are unlikely to know and the violation 

of which subjects them to harsh penalties. 

C. The Insanity Defense 

One of the more egregious examples of the Court’s lack of concern for 

blameworthiness in criminal cases came when it refused to recognize that due 

process requires the availability of an insanity defense. The common law 

tradition recognized an insanity defense, and it was the settled approach in the 

United States at the founding.309 Most states still recognize some version of an 

insanity defense, which typically absolves individuals from criminal liability if, 

as a result of mental disease or disorder, they do not know what they are doing 

or cannot appreciate right from wrong.310 Indeed, the availability of an insanity 

defense went unquestioned for hundreds of years until recent decades saw a 

handful of states abolish their insanity defense.311  

In Kahler v. Kansas, the Supreme Court gave its imprimatur to the end of 

an insanity defense.312 Specifically, the Court rejected the argument that an 

insanity defense must be available as a matter of due process for someone who 

does not recognize that his crime was morally wrong.313 The Court conceded 

that “for hundreds of years jurists and judges have recognized insanity (however 

defined) as relieving responsibility for a crime” and quoted Sir William 

 

 306  See Staples v. United States, 511 U.S. 600, 619 (1994); Rehaif v. United States, 
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Utah—as effectively abolishing the insanity defense). 

 312  Kahler v. Kansas, 589 U.S. 271, 296–97 (2020). 
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Blackstone, Sir Edward Coke, Henry de Bracton, and Justice Story as all 

agreeing that a person who was insane could not be held criminally 

responsible.314 The Court, however, inexplicably concluded that Kansas law did 

not violate “that broad principle” because it allows mental illness to be 

introduced to show that someone lacks the mens rea for the crime and that it 

could be used at sentencing.315 Because of the variation in approaches to the 

insanity test among the states and over time, the Court believed Kansas had the 

leeway to narrow its use of mental illness in this way.316 The way mental illness 

can be used in Kansas is a far cry from an insanity defense. Kansas is simply 

allowing a defendant to show he did not have the relevant mens rea with mental 

health evidence, but, as Stephen Morse notes, “the mens rea issue is entirely 

distinct from the legal insanity issue, even if precisely the same evidence would 

be relevant to . . . both claims.”317  

Justice Breyer’s dissent in Kahler pointed out that the Court’s decision 

flouted “[s]even hundred years of Anglo-American legal history, together with 

basic principles long inherent in the nature of the criminal law itself.”318 While 

the actual test that captures this idea may vary, the fundamental principle has 

been observed for hundreds of years: “A defendant who, due to mental illness, 

lacks sufficient mental capacity to be held morally responsible for his actions 

cannot be found guilty of a crime.”319 As Justice Breyer noted, “[f]ew doctrines 

are as deeply rooted in our common-law heritage as the insanity defense.”320 

Kansas departed from this principle because more than “the modern concept of 

mens rea” is required to satisfy it.321 Many mental illnesses cause delusions, 

such as believing one is hearing a command from a deity or that someone is 

threatening them, that would not remove their mens rea for the crime but would 

absolve them of moral responsibility.322  

The Court’s conclusion to the contrary was, in Morse’s estimation, “a 

practical failure that denies justice”323 because it did not recognize that “[i]n 

virtually all cases, mental disorders, even severe disorders marked by psychotic 

symptoms such as delusions and hallucinations, do not negate mens rea.”324 And 

allowing this to be a factor at sentencing is insufficient because “our tradition 

demands that an insane defendant should not be found guilty in the first 
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 321  Id. at 298. 
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place.”325 A conviction connotes blame, and mitigation at sentencing does not 

do enough to correct the error of blaming someone who deserves no blame 

because of their mental illness. 

The Court’s rejection of a constitutionally required insanity defense and its 

acceptance of a civil confinement scheme like the one in Kansas v. Hendricks 

shows that the line between civil and criminal confinement is so blurred as to 

be meaningless. Criminal confinement, as Stephen Morse has observed, has 

been “justified for responsible, culpable offenders and limited by principles of 

desert and proportionality.”326 Civil confinement, on the other hand is “justified 

for nonresponsible, nonculpable agents and limited by an attempt to balance 

principles of liberty, safety, and dignity.”327 The Court’s rejection of an insanity 

defense and its acceptance of strict liability offenses shows that culpability is no 

longer a touchstone of criminal liability. And its rubber stamp of a civil 

commitment regime that allows a responsible actor to be confined indefinitely 

means there is little to prevent civil commitment from ballooning to occupy the 

same territory as criminal law. Indeed, as Morse notes, 

[i]t is utterly paradoxical to claim that a sexually violent predator is sufficiently 

responsible to deserve the stigma and punishment of criminal incarceration, 

but that the predator is not sufficiently responsible to be permitted the usual 

freedom from involuntary civil commitment that even very predictably 

dangerous but responsible agents retain because our society wishes to 

maximize the liberty and dignity of all citizens.328  

The result is that the Court has “jettison[ed] culpability and nonresponsibility as 

predicates for confinement and declares open season on pure preventive 

detention.”329 The Court’s use of mens rea has been central to this project, for 

it has rejected its importance as a constitutional matter, yet it has made it the 

paramount question in deciding whether the state is being punitive. 

IV. CONSTITUTIONAL AND CRIMINAL LAW COMPARED 

Herbert Packer surmised that “[t]he Supreme Court regards mens rea as 

constitutionally unimportant except when it serves as a convenient peg on which 

to hang a result that it thinks desirable but is unwilling or unable to defend on 

other grounds.”330 Mens rea has thus been deemed unimportant in criminal 

cases, but has been at the core of the Court’s limited view of certain 

constitutional rights and is the “convenient peg” for limiting them. This 

becomes evident when comparing the two lines of authority. 
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A. Culpability versus Harm Prevention 

In the constitutional sphere, the Court has emphasized culpability over harm 

prevention. That is why the Court requires a discriminatory purpose to prove an 

equal protection violation. It is more concerned with targeting only what it sees 

as blameworthy government behavior than it is with devising a rule that would 

do a better job guarding against unequal outcomes. The same logic is behind the 

Court’s approach to punishment and the Eighth Amendment. It could focus on 

the effects of governmental conduct and making sure that they are not harmful, 

but instead it has chosen to emphasize governmental intent. If there is no intent 

to punish, the Court’s framework does not account for the fact that the effects 

on the citizen are just as harmful as if there were an intent to punish. An 

individual could be subject to excessive force, but unless the force is imposed 

“maliciously and sadistically for the very purpose of causing harm,” the Court 

will not find an Eighth Amendment violation.331 Medical care can be woefully 

inadequate and prison conditions deplorable, but unless an official shows 

deliberate indifference to these facts, the Court will not find an Eighth 

Amendment violation. In the context of jail and prison conditions, a subjective 

intent standard creates disincentives for officials to learn what is going on inside 

their facilities because awareness of problems creates a basis for liability.332 

This is particularly likely in highly bureaucratized institutions where knowledge 

is already fragmented.333 Some of the justices have recognized this. For 

example, Justice Blackmun in Farmer v. Brennan rejected the idea that Eighth 

Amendment claims required a showing of intent to punish by a government 

official. As he observed, “‘[p]unishment’ does not necessarily imply a culpable 

state of mind on the part of an identifiable punisher.”334 Punishment includes all 

the conditions and arrangements the state makes as part of a sentence.335 This, 

however, has been a minority view on the Court.336  

In the criminal context, in contrast, a majority of the Court has recognized 

the value of reducing or dispensing with mens rea in the name of harm 

prevention. When legislatures use negligence as the mens rea standard for 

criminal liability, it “is commonly justified not on the ground that violators can 
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be said to be individually blameworthy, but on the ground that the threat of such 

punishment will help teach people generally to be more careful.”337 Strict 

liability is similarly thought to create incentives for people to comply with the 

law.338 The Court has accepted these rationales even when the consequences of 

making honest good faith mistakes mean incarceration and alternative means of 

deterrence like civil liability would be available.339 The idea is the utilitarian 

goal of the law and the harm it seeks to prevent justifies the hit to individual 

liberty. 

It is odd that the Court does not see the value of these mens rea standards 

when the harm that is sought to be prevented is a constitutional violation—one 

of the most serious harms that exists340—and when the consequences are not as 

severe as incarceration but are instead injunctive or damages actions. The Court 

could read the Constitution to impose a negligence or strict liability framework 

in its constitutional decisions for the same reasons legislatures have used this 

model. Aziz Huq and Genevieve Lakier have noted that it is, in fact, “striking” 

that the Court’s constitutional cases show such “little concern . . . for the 

downstream effects of making evidence of fault a prerequisite.”341  

The Court could also achieve parity in the two contexts by reaching a 

different conclusion as to criminal law requirements as a matter of due process, 

as several criminal law scholars have urged. Blackstone stated that a “vicious 

will” is necessary for something to be a crime, but the Court rejected that view 

without any historical analysis in Lambert. As Henry Hart noted, “[w]hy the 

views of Blackstone should be thus cavalierly overridden in interpreting a 

Constitution written by men who accepted his pronouncements as something 

approaching gospel was left unexplained.”342 This was not a Court focused on 

original meaning or the common law basis for punishment, but in the years 

since, the Court has been populated by justices who care about original meaning. 

Given that, perhaps a rethinking of strict liability offenses and the abandonment 

of the insanity defense is in order. 

This is, in fact, the approach that Canada’s highest court has taken. While 

Justice Douglas stated that the Supreme Court of the United States “do[es] not 

go with Blackstone in saying that ‘a vicious will’ is necessary to constitute a 
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concurring). 
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crime,” given its embrace of strict liability for public welfare crimes,343 the 

Supreme Court of Canada made it a point to refer to Blackstone’s words as “still 

apt” in an opinion limiting such crimes in Canada by assuming these offenses 

used a negligence, as opposed to strict liability, framework.344 The Canadian 

high court recognized the value of public welfare offenses to “maintain, through 

effective enforcement, high standards of public health and safety,” but weighed 

that against “a generally held revulsion against punishment of the morally 

innocent.”345 It thus concluded that the right way to balance those interests was 

to interpret those laws, unless they clearly stated otherwise, to allow defendants 

charged with such crimes the opportunity to prove they were not negligent by 

showing that all due care was taken in their activities.346 The Canadian Supreme 

Court later concluded this was not just a matter of statutory interpretation but 

was required as a matter of Canadian constitutional law whenever a statute 

allowed for imprisonment. In the Court’s view, “absolute liability and 

imprisonment cannot be combined” in light of the “principles of fundamental 

justice” guaranteed by Section 7 of the Canadian Charter of Rights and 

Freedoms.347 Administrative expediency alone is not enough to permit the use 

of prison “for an offence committed unknowingly and unwittingly and after the 

exercise of due diligence” because to impose it would, in the Canadian Supreme 

Court’s view, be “grossly excessive and inhumane.”348 The United States 

Supreme Court could have done something similar and still have achieved the 

policy outcome it touted in cases like Dotterweich and Balint. Both negligence 

and strict liability standards create incentives for actors to take precautions 

against harms to avoid being liable. Negligence, however, would at least require 

greater culpability before imprisonment could be imposed. 

A negligence model would also strike a balance between culpability and 

harm prevention in contexts where state actors are charged with protecting 

citizens from harm and thus the state has a greater obligation to prevent its own 

employees from creating it. This is especially so when individuals are within its 

custodial care.349 That is why prison law scholars such as Alice Ristroph, Sharon 
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Dolovich, and Margo Schlanger have endorsed jettisoning the Court’s deliberate 

indifference test of intent in favor of negligence or strict liability.350  

The Court itself has recognized the value of a negligence standard, but it is 

telling that the context in which the Court has opted for an objective negligence 

standard and eschewed a subjective intent inquiry is the Fourth Amendment 

because that is a context in which a subjective inquiry would make it harder for 

the government to defend some searches and seizures. It exposes the fact that 

the Court is less concerned with preventing government abuses than in making 

it easier for the government to win cases. If the Court adopted a different frame, 

for example “conceiv[ing] of the Fourth Amendment as imposing a 

responsibility that constrains state actors, requiring them to discharge their 

powers of investigation in a manner that keeps with the public trust,” it might 

take a different approach to mens rea and use the subjective inquiry it favors in 

so many contexts there as well.351 That it does not strongly suggests that its main 

focus is on making things as easy as possible for the government. In criminal 

cases, that means allowing legislatures the freedom to dispense with mens rea 

so prosecutors do not have to bear that burden to win cases. In most 

constitutional contexts, it means requiring rights claimants to show government 

intent to harm, an often insurmountable burden. 

The better course would be to recognize that harm prevention in 

constitutional cases is as critical as culpability in criminal cases. There is a way 

to balance these interests, but the Court has been uninterested because of its 

focus on making life easy for the government. The result has been the worst of 

all worlds: an obsessive focus on culpability at the expense of harm prevention 

in constitutional contexts and a lack of concern for culpability in criminal cases. 

B. Mistakes of Law 

The Court’s differential treatment is also apparent in the way in which it 

treats mistakes of law by police officers versus ordinary citizens. Police officers 

are given wide berth to make legal errors, even when they lead to gross abuses 

of constitutional rights.352 Regular citizens, in contrast, can be put in prison even 

when they make reasonable mistakes of law.353  

Admittedly, there is some convergence between the treatment of mistakes 

of law whether they are made by police officers or ordinary citizens. For 

example, in Pierson v. Ray, the Court granted immunity to officers who relied 
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on a state statute that was later overruled,354 which is similar to the law that 

applies to regular citizens as well.355 But that is where the overlap ends. 

The Supreme Court has gone much further in allowing government officials 

to rely on mistakes of law. Its qualified immunity doctrine is a huge source of 

divergence because there is nothing like it for non-government actors facing 

liability. “Where Pierson intimated that immunity availed if the official could 

point to the existence of a positive source of plausible authority for a challenged 

act, later cases took as a touchstone the absence of a prohibitory source of 

law.”356 That is how the Court’s qualified immunity framework took hold, and 

it now allows officers to escape liability unless their activity is on all fours with 

a prior decision ruling it unlawful.357 Some justify qualified immunity as 

grounded in the same concerns as the rule of lenity, but it would be ironic, to 

say the least, for the Court to take a robust view of lenity in a civil context when 

it has been such a weak adherent to the rule in the criminal cases in which it 

squarely applies.358 The Court itself has stated that “[t]he standards of certainty 

in statutes punishing for offenses is higher than in those depending primarily 

upon civil sanction for enforcement.”359 But while the Court has said that, its 

own doctrine belies the principle. 

Even apart from qualified immunity, the Court has given officers greater 

leeway than ordinary citizens to act based on mistaken beliefs of law. In Heien 

v. North Carolina, as noted, the Court concluded that a reasonable mistake of 

law could form the reasonable suspicion necessary for a stop.360 This is less 

generous than qualified immunity, in that the officer’s view of the law must be 

objectively reasonable, whereas qualified immunity protects “all but the plainly 

incompetent or those who knowingly violate the law.”361  
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 355  In Raley v. Ohio, 360 U.S. 423, 437–39 (1959), the Court also recognized a due 

process right to rely on official statements of the law. This is consistent with the Model Penal 

Code approach to mistakes of law. MODEL PENAL CODE § 2.04 (A.L.I. 1985). In a break from 

this general approach, the Supreme Court has concluded that a defendant cannot rely on a 

federal court of appeals decision in his favor in his jurisdiction if there are conflicting 

decisions from other circuits. United States v. Rodgers, 466 U.S. 475, 477, 484 (1984) 

(“[T]he existence of conflicting cases from other Courts of Appeals made review of that 

issue by this Court and decision against the position of the respondent reasonably 

foreseeable.”). For a critique of Rodgers and an excellent discussion of the broader issue of 

notice and reliance, see Trevor W. Morrison, Fair Warning and the Retroactive Judicial 

Expansion of Federal Criminal Statutes, 74 S. CALIF. L. REV. 455, 459, 491 (2001). 

 356  Huq, supra note 128, at 22 (emphasis omitted). 

 357  See id. at 21–23. 

 358  Baude, supra note 196, at 74–77 (explaining how the Court allows circuit splits to 

form a basis for qualified immunity but does not apply that same standard in deciding 

whether lenity applies in criminal cases). 

 359  Winters v. New York, 333 U.S. 507, 515 (1948). 

 360  Heien v. North Carolina, 574 U.S. 54, 57 (2014). 

 361  Id. at 69 (Kagan, J., concurring) (quoting Ashcroft v. al–Kidd, 563 U.S. 731, 743 

(2011)). 
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But it is far more than regular citizens get. They are not allowed to rely on 

reasonable interpretations of the law to avoid criminal punishment. Instead, they 

are held to a higher standard. Oliver Wendell Holmes explained the logic:  

It is no doubt true that there are many cases in which the criminal could not 

have known that he was breaking the law, but to admit the excuse at all would 

be to encourage ignorance where the law-maker has determined to make men 

know and obey, and justice to the individual is rightly outweighed by the larger 

interests on the other side of the scales.362  

Even when statutes contain a requirement that someone knowingly violate 

its provisions, the Court typically rejects arguments that the language requires 

knowledge of the law itself, even though the stakes are so much higher in a 

criminal prosecution where incarceration is a possibility.363 The Court believes 

that allowing even reasonable mistakes of law would lead to too many violations 

going unpunished and therefore the effect of those laws would be diminished 

too greatly. 

Yet the Court has refused to give the same weight to the downsides of a 

mistake of law defense in the context of the Fourth Amendment. The Court has 

concluded that allowing officers to make mistakes of law will not discourage 

them from learning the law because only objectively reasonable interpretations 

will suffice.364 As Justice Kagan described it in her concurring opinion, “the test 

is satisfied when the law at issue is ‘so doubtful in construction’ that a 

reasonable judge could agree with the officer’s view.”365 But that same logic is 

not applied to individuals facing criminal liability. They are not allowed to make 

objectively reasonable mistakes.366  

This is another context where the Court’s inconsistency makes no sense. 

Why would the Court discourage officers from learning the law in an area that 

is designed to guard against humiliating and invasive encounters between the 

police and the citizenry? These are professionals who can be trained by their 

agencies and who only learn the subset of laws specific to their profession. They 

are authorized to use lethal force, so the risk and stakes of their errors could not 

be higher. Yet the Court refuses to hold them to a standard where they are held 

to the law’s standards. In contrast, ordinary people must know the entire panoply 

 

 362  OLIVER WENDELL HOLMES, THE COMMON LAW 48 (1881). 

 363  See, e.g., Bryan v. United States, 524 U.S. 184, 192 (1998) (“[T]he knowledge 

requisite to knowing violation of a statute is factual knowledge as distinguished from 

knowledge of the law.”); Ellis v. United States, 206 U.S. 246, 255, 257 (1907) (rejecting 

argument that “intentionally violate” means knowledge of the law itself). 

 364  Heien, 574 U.S. at 66–67 (“[O]ur decision does not discourage officers from 

learning the law” because “[t]he Fourth Amendment tolerates only reasonable 

mistakes . . . [t]hus, an officer can gain no Fourth Amendment advantage through a sloppy 

study of the laws he is dutybound to enforce.”). 

 365  Id. at 70 (Kagan, J., concurring) (quoting The Friendship, 9 F. Cas. 825, 826 

(C.C.D. Mass. 1812) (No. 5,125)). 

 366  See People v. Marrero, 69 N.Y.2d 382, 384, 387 (1987). 
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of criminal laws at their peril, and any mistake of law, no matter how reasonable, 

will not save them from imprisonment. Under the Court’s view, when it comes 

to non-police officers, public policy needs outweigh individual culpability, but 

the reverse calculus applies with police officers. It is a regime that can be 

explained only by a desire to favor the government. It gives governmental actors 

a defense and makes prosecutions easier. It is, however, terrible policy if the 

goal is to protect constitutional rights and reserve imprisonment for the truly 

culpable. 

C. Institutional Liability 

The Court’s treatment of municipalities is in sharp contrast to the federal 

approach to criminal liability for corporations. Whereas the Court rejected 

respondeat superior for municipalities in Monell,367 it endorsed such a model as 

a matter of federal criminal law for corporate liability. The Court has recognized 

that imposing liability on corporations for the acts of its agents helps to “guard 

substantially against the evil to be prevented.”368 That is, the Court believes this 

framework will lead the company to take steps to control its agents and invest 

in protective measures to avoid the harm in the first place.369  

The need for deterrence is just as great when speaking of municipalities 

threatening constitutional rights as it is when discussing corporations engaged 

in business crimes. If respondeat superior makes sense for corporations, it makes 

sense for municipalities. As explained above, there is no statutory reason for 

foreclosing respondeat superior liability under Section 1983. That was a 

misreading of the legislative history by the Court. Moreover, and at a minimum, 

even if respondeat superior liability were foreclosed, a negligence standard is 

available, and it is far more protective of constitutional rights than the deliberate 

indifference framework the Court has constructed. 

To be sure, it may not be the case that damages liability for municipalities 

will be a cure-all for constitutional violations because government entities are 

not as sensitive to costs as private entities.370 Still, government entities are not 

impervious to damages payouts, so an increase in liability exposure will have 

some greater deterrent effect even if it will not be as effective as it is in the 

private sphere.371 Moreover, actions for injunctions or structural reforms, which 

 

 367  Monell v. Dep’t of Soc. Servs. of N.Y., 436 U.S. 658, 688–89, 691 (1978). 

 368  Louis Pizitz Dry Goods Co. v. Yeldell, 274 U.S. 112, 116 (1927); see also Pac. 

Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 14 (1991) (O’Connor, J., concurring in part and 

dissenting in part) (“Imposing exemplary damages on the corporation when its agent 

commits intentional fraud creates a strong incentive for vigilance . . . .”). 

 369  “[I]t may impose on the business or enterprise in which such loss of life occurs the 

economic burden of the protective measure adopted.” Louis Pizitz Dry Goods Co., 274 U.S. 

at 116 (citing New York Central R. R. v. White, 243 U.S. 188 (1917)). 

 370  Levinson, supra note 206, at 357. 

 371  Myriam E. Gilles, In Defense of Making Government Pay: The Deterrent Effect of 

Constitutional Tort Remedies, 35 GA. L. REV. 845, 860–61, 863, 865 (2001). 



2025] OF TWO MINDS 771 

have been common in, for example, prison condition litigation,372 assuredly 

prevent constitutional violations by getting at root causes of rights violations. 

The standard for obtaining this form of relief should not be higher when the 

defendant is a government agency than when the defendant is a private 

company. Yet the Court provides great protection for government agencies. 

Again, the rationale is not based on a public policy that gives constitutional 

rights their due. It is a rationale that is about protecting the government fisc. 

V. CONCLUSION 

The Court’s inconsistent approach to mens rea when it comes to criminal 

punishment of individuals as compared to its approach when it comes to holding 

governmental actors accountable has no basis in sound public policy. If the 

Court were to sustain any two-tiered system of mens rea, it should be one that 

imposes greater mens rea requirements when individual liberty is at stake. That 

is the central concern of the Constitution itself and the greatest harm that the 

state can impose.373 When states punish, it is to condemn blameful actions, and 

mens rea is what imposes a check to make sure the conduct was, in fact, 

blameworthy.374 Constitutional actions against the state are not about blame. 

“[T]he Constitution is not so much a moral catechism for a personified 

government as a set of limitations on government power.”375 It is a utilitarian 

document that is aimed at preventing harms and protecting rights. A standard 

 

 372  Margo Schlanger, Civil Rights Injunctions Over Time: A Case Study of Jail and 

Prison Court Orders, 81 N.Y.U. L. Rev. 550, 554 (2006) (noting the prevalence of 

injunctions and structural reform orders in cases challenging conditions in prisons and jails). 

 373  The death penalty is, of course, the most extreme method for extinguishing liberty, 

and it is notable in that context that the Court has been rigorous in insisting on sufficient 

mens rea for it to be proportional. See, e.g., Enmund v. Florida, 458 U.S. 782, 798, 801 

(1982) (holding that capital punishment is impermissible in felony murder cases where there 

is no evidence that the defendant “had any intention of participating in or facilitating a 

murder” because of the fundamental principle that “causing harm intentionally must be 

punished more severely than causing the same harm unintentionally” (emphasis added)); 

Atkins v. Virginia, 536 U.S. 304, 321 (2002) (recognizing a constitutional limit on imposing 

the death penalty against an intellectually disabled person) (quoting Ford v. Wainwright, 477 

U.S. 399 (1986)); Roper v. Simmons, 543 U.S. 551, 572–73 (2005) (“The differences 

between juvenile and adult offenders are too marked and well understood to risk allowing a 

youthful person to receive the death penalty despite insufficient culpability.”). The Court, 

however, has focused on mens rea only in that limited context and has not extended its 

importance to cases involving imprisonment instead of capital punishment. This is on par 

with its unjustifiably inconsistent treatment of capital and noncapital cases in general. See 

Rachel E. Barkow, The Court of Life and Death, The Two Tracks of Constitutional 

Sentencing Law and the Case for Uniformity, 107 MICH. L. REV. 1145, 1146 (2009). 

 374  Packer, supra note 243, at 148 (“[T]he transfer of money from one pocket to 

another is one thing, and the judgement of community condemnation expressed in a criminal 

conviction is quite another. So long as that sanction is resorted to, moral blameworthiness 

should be the indispensable condition precedent to its application.”). 

 375  Ristroph, supra note 2, at 1387. 
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like negligence thus does a better job holding the state in check than a mens rea 

requirement of subjective culpability. When states have abandoned subjective 

mens rea in favor of negligence or strict liability, they have done so on the 

ground that preventing a particular harm was sufficiently valuable. Certainly, 

constitutional rights should be valued just as much. 

The current approach presents a puzzle because it takes the opposite tack. 

Why recognize the value of strict liability and negligence mens rea standards 

when individuals face prison for their mistakes while not using the same 

incentives for governmental actors where stigma and imprisonment are not at 

stake and the goal is to protect sacred constitutional rights? Why give mistake 

of law defenses to government agencies who are sworn to uphold and protect 

those laws but subject ordinary citizens to punishment when they make 

reasonable mistakes? Why give municipalities few incentives to comply with 

the law when private corporations are responsible for their agents? 

It is hard not to conclude that the Court has more sympathy for the state and 

state actors than for criminal defendants. It has allowed the easing of mens rea 

burdens in criminal cases to make life easier on the government in bringing 

criminal prosecutions.376 And it has added mens rea burdens to plaintiffs raising 

constitutional claims to make life easier for the government and for the judiciary 

by making it easier to dispense with these cases.377 The Court is, after all, a 

branch of the government, and this doctrinal mismatch showcases that bias. 

Moreover, the Court’s general tough-on-crime philosophy makes it sympathetic 

to the government’s efforts in criminal cases and reluctant to place greater 

restrictions on actors like police and corrections officials.378  

The Constitution, however, is not a document designed to protect the 

government. Its goal is to protect individual rights. The Court’s topsy-turvy 

approach to mens rea is an affront to constitutional values and begs for 

correction. We just need a Court mindful of the problem. 

 

 

 376  Packer, supra note 243, at 109 (noting that mens rea places “so heavy a burden on 
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