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1. INTRODUCTION

The role of money in politics poses a thorny challenge to democratic
government. In a healthy democracy, individual voters should have an equal
influence on election outcomes. But robust political discourse depends on
candidates having access to effective means of communication. In the absence
of a comprehensive public funding system, candidates must turn to private
donors to finance their campaigns. Candidates’ reliance on wealthy supporters
creates the risk that the rich will exercise disproportionate influence over public
policy. Principles of free speech and democratic equality thus sit uneasily
together in privately funded campaign finance systems. The United States is the
leading case in point. Since the 1700s, Americans have struggled to strike a
balance between access to campaign funds on one hand and democratic
accountability and responsiveness on the other.

In his groundbreaking new book, Aligning Election Law, Professor Nicholas
Stephanopoulos argues that American election law has become misaligned with
democratic values.! As he explains in his introduction, “[v]irtually everywhere
in America, people are comparatively centrist, politicians are closer to the
ideological fringes, and policy outcomes are more liberal or conservative than
most people would like.”? Campaign finance is one of the areas of misaligned
election law that he explores. For example, in his chapter on campaign finance
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law, Professor Stephanopoulos explains how the outsized role of individual
campaign contributors has misaligned our campaign finance system.’ He
contends that lax contribution limits on individual donors combined with
excessive restrictions on PACs and parties have misaligned our campaign
finance system by leading to officeholders who are more ideologically extreme
than their constituents.*

This Article argues that similar campaign finance misalignments have
occurred cyclically throughout American history. In Chapter Nine of his book,
Professor Stephanopoulos critiques the current campaign finance system, which
arose from the Watergate reforms of the 1970s.> This Article examines the
cyclical misalignments that pre-dated Watergate. The period from 1619 to 1974
saw the rise and fall of three distinct campaign finance eras characterized by
unique laws and practices: the Aristocratic Era (1619-1790s), the Patronage Era
(1790s to 1883), and the Nominally Regulated Era (1883 to 1974).6

As history demonstrates, the American campaign finance system has proven
exceptionally difficult to align with democratic values. The Aristocratic Era, the
Patronage Era, and the Nominally Regulated Era reveal the extent of the
alignment challenge. On paper at least, each era’s campaign finance system
sought to facilitate representational and policy alignment by ensuring that
elected officials reflected the will of their constituents. But in each case, the
reforms failed to achieve the long-term goals of the reformers. Technological
change, partisan manipulation, wealthy special interest groups, and evolving
popular and elite preferences inevitably led to misalignment. History thus
provides a cautionary note for modern campaign finance reformers. It suggests
that aligning campaign finance law may be the hardest alignment challenge of
all.

II. THE ARISTOCRATIC ERA, 1619—-1790s
The first campaign finance era in American history lasted from the colonial

era to the early national period.” Although the British Empire ruled over the
American colonies from 1607 to 1776, the colonists exercised control over most

3 Id. at244.

4 Id at227.

5 See generally id. at 225-64 (discussing the influence of political donations on
alignment and how the current court’s recent campaign finance decisions encourage
misalignment).

6 See infra Parts I-1II.

See generally Anthony J. Gaughan, Voting in Colonial and Revolutionary America,
in THE OXFORD HANDBOOK OF AMERICAN ELECTION LAW 177, 177-98 (Eugene D. Mazo
ed., 2024) (examining the history and practice of voting in colonial and early national
elections).
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local matters.® Accordingly, democratic elections began early in American
history.? Virginia held the first legislative elections in 1619.10 Elections
commenced in Plymouth Colony in the 1620s and in the Massachusetts Bay
Colony in the 1630s.!! By the early 1700s, each of the thirteen colonies had
established legislative chambers subject to popular election.!2

Although 18th century elections often generated intense public interest and
close contests, the range of candidates for voters to choose from was
exceptionally limited. The era could fairly be described as the Age of Aristocrats
because wealthy, self-funded candidates dominated elective office.!> The
aristocratic nature of 18th century elections did not take root by accident.!
Eighteenth century legislatures saw wealth as the best evidence of a candidate’s
fitness for office.!> Accordingly, colonial statutes typically required
officeholders to own hundreds of acres of land or property valued in the
hundreds or even thousands of pounds.!¢ As the historian Richard Beeman has
explained, the practice of limiting officeholding to the rich was intended “to
preserve the standing of the legislature as an exclusive body of men visibly
recognizable for their wealth and social prestige . .. .”17

The strict officeholding requirements contrasted sharply with colonial
suffrage requirements.!® Although a majority of white men met the property
requirements for voting in most colonies, only a small fraction met the property
requirements for officeholding.!® Consequently, the wealthiest 10% of the
colonial population held 85% of American legislative seats.2? South Carolina’s

8 See HARRY M. WARD, THE AMERICAN REVOLUTION: NATIONHOOD ACHIEVED,
1763-1788, at 10 (1995) (noting colonial control over local legislation and observing that
British authorities only disallowed “5.5 percent of colonial laws . . . 469 out of 8,563.”).

See Gaughan, supra note 7, at 179.

10 See HARRY M. WARD, COLONIAL AMERICA, 1607—1763, at 27 (1991).

11" ROBERT J. DINKIN, VOTING IN PROVINCIAL AMERICA: A STUDY OF ELECTIONS IN
THE THIRTEEN COLONIES, 1689-1776, at 7 (1977).

12 See Gaughan, supra note 7, at 179-80 (providing that only two colonies elected
members to both chambers of the legislature, whereas the other eleven only elected the lower
chamber).

13" 1d. at 188.

14 See WARD, supra note 10, at 199 (describing wealth requirements for candidates);
see also DINKIN, supra note 11, at 42-46 (describing wealth requirements for the electorate).

15" DINKIN, supra note 11, at 51.

16 WAaRD, supra note 10, at 199; DINKIN, supra note 11, at 51-52. Three colonies did
not impose property holding requirements on candidates: Massachusetts, New York, and
Pennsylvania. WARD, supra note 10, at 199.

17 RICHARD R. BEEMAN, THE VARIETIES OF POLITICAL EXPERIENCE IN EIGHTEENTH-
CENTURY AMERICA 139 (2006).

18 1d; DINKIN, supra note 11, at 51-52.

19 WARD, supra note 10, at 203-04; see PEVERILL SQUIRE, THE RISE OF THE
REPRESENTATIVE: LAWMAKERS AND CONSTITUENTS IN COLONIAL AMERICA 39-40 (2017)
(“Property and wealth standards also proved problematic because when strictly applied they
could result in too few candidates being eligible to serve.”).

20 DINKIN, supra note 11, at 60.
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property requirement was so stringent that only about twenty-five men were
eligible to serve as governor even into the 19th century.?! In addition to
reinforcing class distinctions, legislatures viewed restricting officeholding to the
wealthy as a safeguard against corruption.22 The assumption was that wealthy
officeholders could not be corrupted or manipulated by malign interests.3 Thus,
as the historian Robert Dinkin observed, colonial legislatures “believed that an
elected official should have a greater financial stake in society than a voter.”24

Candidate wealth played a central role on the campaign trail. Although 18th
century candidates generally did not hold political rallies in the modern sense,
custom demanded that they spend handsomely on behalf of their campaigns.?>
The largest single outlay was the candidates’ “treating” of the electorate to food
and drink.26 Treating may seem comical, but the expenditures could be
enormous in competitive races. For example, during a 1728 Pennsylvania
Assembly race in Philadelphia, the candidates bought 4,500 gallons of beer for
the electorate.?” Expensive campaigns were routine in some colonies. A Rhode
Island political machine led by Governor Stephen Hopkins raised over £5,000
per election cycle for treating expenses during fiercely contested campaigns in
the 1760s.28

Even in states with modest property requirements, the enormous expense of
treating made officeholding prohibitively expensive for anyone besides wealthy
or well-to-do candidates.2® As the historian Alan Taylor has observed, “[T]he
expense [of treating] ensured that only great planters (or wealthy merchants)
could run for the assembly.”30 Statutory restrictions, customary practices, and

2l James A. Gardner, Southern Character, Confederate Nationalism, and the

Interpretation of State Constitutions: A Case Study in Constitutional Argument, 76 TEX. L.
REV. 1219, 1273 n.275 (1998). Property requirements for officeholders persisted in some
states deep into the 1800s. Louisiana did not eliminate its property requirements for governor
and senator until 1845. See id. at 1273-74.

DINKIN, supra note 11, at 55-56; SQUIRE, supra note 19, at 38; BEEMAN, supra note
17, at 73.

23 See GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION 290-91,
294 (1992); DINKIN, supra note 11, at 56.

DINKIN, supra note 11, at 51.

25 SQUIRE, supra note 19, at 115, 128 (“When candidates avoided actively seeking
votes, they usually had others working on their behalf.”); see DINKIN, supra note 11, at 97—
99, 102 (noting that candidates routinely made public appearances that included handshaking
and implicit requests for support at the ballot box).

26 W.J. RORABAUGH, THE ALCOHOLIC REPUBLIC: AN AMERICAN TRADITION 152
(1979); DINKIN, supra note 11, at 102; SQUIRE, supra note 19, at 128.

27 DINKIN, supra note 11, at 102.

28 Id. at27,107.

29 CHARLES S. SYDNOR, GENTLEMEN FREEHOLDERS: POLITICAL PRACTICES IN
WASHINGTON’S VIRGINIA 70, 73 (1952) (“The practice of treating the voters excluded a poor
man from candidacy for the simple reason that he could not afford to buy meat and drink for
the voters in the large quantities that were expected.”).

30 ALAN TAYLOR, AMERICAN COLONIES 153 (Eric Foner ed., 2001).
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financial disparities thus combined to severely restrict the universe of eligible
candidates.

Although elites dominated officeholding in colonial America, the custom of
treating provided the electorate with an opportunity to remind candidates of the
necessity of seeking popular support. Treating involved a quid pro quo
agreement between voters and candidates.3! As the historian W.J. Rorabaugh
noted, “[v]oters demanded and received spirits in exchange for their ballots.”32
Amid the alcohol-soaked atmosphere of colonial elections, a tavern owner could
become a kingmaker. For example, John Adams scornfully remarked that a
candidate backed by a tavern owner could secure the votes “of the rabble that
attend these [tavern] houses, which in many towns within my observation makes
a very large, perhaps the largest number of voters.”33 With or without the
backing of tavern owners, no serious candidate could ignore the importance of
treating. Although some candidates provided treats for voters regardless of
whom the voter supported, all candidates understood that spending generously
on treating could impress persuadable voters.34

Even the most well-established politicians felt compelled to treat the
electorate on election day. For instance, Henry Beekman, a prominent colonial
assemblyman in New York, took care to buy “lavish election-day treats for his
constituents,” including, on one occasion, “a hundred loaves of bread and six
barrels of cider.”?> As Beekman’s fellow New York politician Robert
Livingston explained, voters would not travel to polling places “without being
payed [sic] for their time.”3¢ In Virginia, candidates even went so far as to open
their homes to voters who had to travel long distances to the polls.3”

Candidates who failed to treat the voters invited defeat.’® George
Washington, for example, lost his first campaign for the Virginia House of
Burgesses in 1755 because he refused to buy alcohol for the voters.3® But he

31 SQUIRE, supra note 19, at 128 (“The assumption was that treats were part of a quid
pro quo.”).

32 RORABAUGH, supra note 26, at 20.

33 SQUIRE, supra note 19, at 115.

34 DINKIN, supra note 11, at 104 (“In order not to bring any charges of bribery against
them and to prevent the creation of any animosity, some candidates made it a point to treat
all the electors present, not only those who promised them their support.”); SYDNOR, supra
note 29, at 58-59.

35 BEEMAN, supra note 17, at 116-17.

36 1d at117.

37 SYDNOR, supra note 29, at 52-53.

38 Ruys ISAAC, THE TRANSFORMATION OF VIRGINIA, 1740-1790, at 112 (1982) (“A
code controlled conduct at the polls, but (as James Madison was later to discover to his cost)
candidates could not get elected unless they paid handsomely to treat the voters.”);
RORABAUGH, supra note 26, at 152-53 (“That liquor elected incompetents and the lack of it
defeated able men was widely conceded [in eighteenth and nineteenth century American
politics].”).

39 Anthony J. Gaughan, James Madison, Citizens United, and the Constitutional
Problem of Corruption, 69 AM. U. L. REV. 1485, 1502-03 (2020).
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learned his lesson when he ran for office again three years later.*0 Washington
directed his 1758 campaign manager to purchase over 144 gallons of rum, wine,
and beer for the voters.*! On the eve of the election, he fretted to his campaign
manager that “my only fear is that you spent with too sparing a hand.”*?
Washington’s fears proved misplaced. He won election to the House of
Burgesses that year with over 300 votes, which translated to two votes for every
gallon of alcohol he bought.43 Washington took care to treat the electorate for
the rest of his career.** Twenty years later, he was still providing the voters with
a “Hogshead of Toddy” on election day, followed by coffee and chocolate.*s

James Madison had a strikingly similar experience in his first campaign.46
When Madison ran for the Virginia House of Delegates in 1777, he refused on
principle to provide alcohol to the voters.4” In his view, “the corrupting
influence of spiritous liquors, and other treats” violated “the purity of moral and
republican principles.”8 The voters disagreed.*® Madison lost to Charles Porter,
a tavern owner who had no qualms about providing his constituents with
“gpiritous liquors.”0 In reflecting on his defeat, Madison concluded that his
effort to introduce “a more chaste mode of conducting elections in Virginia” had
failed because “the old habits were too deeply rooted to be suddenly
reformed.”! But Madison was not a man to make the same mistake twice. As
the scholar Noah Feldman noted, “[n]ever again would Madison fail to liquor
up the voters when he ran for office.”? Madison’s change of heart paid
dividends. He would go on to serve four terms in Congress and win election to
the presidency in 1808 and reelection in 1812.33

Above all, treating offered aristocratic candidates an opportunity to show
respect for the electorate.> As members of the upper classes, candidates walked
a delicate line on election day. By no means could an aristocrat genuinely claim

40 Id. at 1503.

41 RORABAUGH, supra note 26, at 152; RON CHERNOW, WASHINGTON: A LIFE 88
(2010).

42 RORABAUGH, supra note 26, at 152.

B 1d

44 SYDNOR, supra note 29, at 58-59.

45 Id. at58.

46 Gaughan, supra note 39, at 1504.

47 NOAH FELDMAN, THE THREE LIVES OF JAMES MADISON: GENIUS, PARTISAN,
PRESIDENT 29 (2017).

48 SYDNOR, supra note 29, at 56.

49 Id.; FELDMAN, supra note 47, at 29-30.

50 FELDMAN, supra note 47, at 30; SYDNOR, supra note 29, at 56.

51 SYDNOR, supra note 29, at 56.

52 FELDMAN, supra note 47, at 30.

53 James Madison, WHITE HOUSE HISTORICAL ASSN,
https://www.whitehousehistory.org/bios/james-madison [https://perma.cc/J923-5EJW].

34 BEEMAN, supra note 17, at 41 (noting how Washington’s “display of his
generosity” by treating the voters “marked the beginning of a remarkably successful political
career”).
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to be a “man of the people.” However, by generously offering food and drink to
the electorate, a well-to-do candidate could show concern for the common voter.
As the historian Alan Taylor has observed, “‘[t]reating’ flattered common men
with attention from gentlemen of wealth and standing . ...”>> Treating thus
played an important social function by forging personal bonds across class
lines.>6

The American Revolution brought the aristocratic system to an abrupt
end.>” The collapse of British authority in the colonies revealed the extent to
which the aristocratic system had become gravely misaligned with popular will.
As Americans secured independence from Britain, they rejected the notion that
wealthy candidates should be trusted more than candidates from humble
backgrounds. The historian Gordon Wood has identified the 1780s as the point
at which Americans began to abandon “the age-old tradition that public office
was the responsibility of a leisured patriciate.”® Indeed, in 1787, the delegates
to the Constitutional Convention rejected Benjamin Franklin’s proposal that
members of Congress serve without salary.’® As John Adams warned, if
officeholders received no salary, “all offices would be monopolized by the rich;
the poor and the middling ranks would be excluded and an aristocratic
despotism would immediately follow.”¢0

The state legislatures led the way in democratizing officeholding.®! After
the American Revolution, most states lowered or eliminated the property-
holding requirements for service in the lower houses of the new state
legislatures.®2 Samuel Adams explained that “[i]t would be in vain for the people
to possess the right of electing representatives, were they restrained in the choice
of them to a particular class.”®3 Although six states initially maintained high
property requirements for gubernatorial and upper chamber candidates,** the

55 TAYLOR, supra note 30, at 153.

56 DINKIN, supra note 11, at 104 (“In an era of personal politics, many persons
probably felt that a treat or a handshake created a bond between them and the prospective
officeholder.”).

57 'WOOD, supra note 23, at 294.

8 1d.

9 Id. at 291.

60 /d. at 289, 291.

61 See Jackson Turner Main, Government by the People: The American Revolution
and the Democratization of the Legislatures, 23 WM. & MARY Q. 391, 404 (1966).

62 ROBERT J. DINKIN, VOTING IN REVOLUTIONARY AMERICA: A STUDY OF ELECTIONS
IN THE ORIGINAL THIRTEEN STATES, 17761789, at 44, 4647 (1982).

63 Id. at 45-46.

64 SEAN WILENTZ, THE RISE OF AMERICAN DEMOCRACY: JEFFERSON TO LINCOLN
805-06 n.37 (2005); DINKIN, supra note 62, at 46; see also Gardner, supra note 21, at 1273—
74 (noting the continued use of strict property requirements in South Carolina through 1845).
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democratization trend had irresistible momentum.®5 Pennsylvania even went so
far as to eliminate the upper house of its legislature.6¢

The result was a social revolution in officeholding.6” Across the United
States, the percentage of legislators with fortunes over £5,000 fell by half.68 A
study of New Hampshire, New York, and New Jersey’s legislatures
demonstrated the extent of the change. Prior to 1776, wealthy and well-to-do
legislators held 83% of seats in the New Hampshire, New York, and New Jersey
legislatures.®® But after the Revolutionary War, wealthy and well-to-do
legislators only accounted for 38% of the seats.”” Candidates from ordinary
backgrounds rose from 17% of seats before the Revolution to 62% after the
war.”! The occupations of legislators also changed. Farmers held 23% of
legislative seats before the war but rose to 55% after the Revolution.”?
Conversely, merchants and lawyers fell from 43% of seats before the war to
only 18% after.”> Amid the social change in officeholding, candidates
increasingly emphasized their personal characteristics on the hustings rather
than their social class.”

The democratization of officeholding alarmed the old order. In 1786, a
Boston newspaper warned that “since the war, blustering ignorant men . . . have
been attempting to push themselves into office.””> Robert Livingston of New
York described the new breed of state legislators as “unimproved by education
and unreformed by honor.””® A well-connected Virginia businessman observed
that the state’s lower house was “composed of men not quite so well dressed,
nor so politely educated, nor so highly born as some Assemblies I have formerly
seen. They are the People’s men....””7 The elimination of property
requirements even empowered immigrant communities to elect their own to the
legislature. In 1784, Benjamin Franklin complained that “the Irish migrants and
their children are now in possession of the government” of Pennsylvania.”8

65 JACKSON TURNER MAIN, THE UPPER HOUSE IN REVOLUTIONARY AMERICA, 1763~
1788, at 99 (1967) (“Even those senates that were intended to be aristocratic were indelibly
marked by the vigorous democratic movement.”); DINKIN, supra note 62, at 44, 47.

BEEMAN, supra note 17, at 274; WILENTZ, supra note 64, at 29.

67 Main, supra note 61, at 405-06.

68 DINKIN, supra note 62, at 53-54.

69 Main, supra note 61, at 405. For a breakdown of Main’s calculation of wealthy,
well-to-do, and ordinary incomes, see id. at 393.

70 1d. at 405.

T qd.

2 Id.

B Id

74 DINKIN, supra note 62, at 51.

75 Main, supra note 61, at 406.

76 GORDON S. WOoOD, EMPIRE OF LIBERTY: A HISTORY OF THE EARLY REPUBLIC,
1789-1815, at 17 (2009).

77 Main, supra note 61, at 407.

78 DINKIN, supra note 62, at 55.
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But the rise of legislators from humble backgrounds did not lighten the
financial burden on candidates. In a democratizing age, voters still expected to
receive copious amounts of food and alcohol regardless of the candidate’s social
rank.”® Treating’s continuing popularity was not for lack of efforts to end it.
Reformers had attempted to ban treating since the 1670s.89 A 1705 Virginia law,
for example, made it illegal for colonial assembly candidates to “directly or
indirectly give, present or allow to any person or persons having a voice or vote
in such election, any money, meat, drink, entertainment, or provision . .. in
order to be elected.”®! Over the years, legislatures in Rhode Island, Connecticut,
Maryland, and New Jersey enacted similar statutes.32

Nevertheless, the prohibitionary efforts failed time and again. As the
historian Charles Sydnor explained, “in one way or another nearly all the
candidates gave treats, and seldom was a voice raised in protest.”#3 Even judicial
icons flouted treating bans. When future Supreme Court Chief Justice John
Marshall ran for Congress in Virginia in 1799, he and his opponent placed a
barrel of whiskey at the courthouse polling place.’* If anything, the early
national era saw alcohol become even more prominent in elections than during
the colonial era.?> Inspired by the egalitarian ideals of the Revolution, American
voters increasingly expected candidates to mix informally with them on an equal
social footing.8¢ Consequently, many candidates felt compelled to exhibit their
egalitarian principles by getting intoxicated with the voters whose votes they
sought.87 In Pennsylvania, for example, candidates impressed voters by
demonstrating their willingness to “get drunk with any man.”88

The cost of elections increased in other ways as well. By the 1790s and early
1800s, communication costs likely surpassed treating as the largest expense for
most campaigns.?? The changing nature and scale of American elections made

79 RORABAUGH, supra note 26, at 154 (“An office seeker who furnished strong
beverages to the voters was expected to drink freely with them, and, by his drinking, to prove
the soundness of his democratic principles, that he was independent and egalitarian, indeed
truly republican.”).

80" SQUIRE, supra note 19, at 131.

81 1d at132.

82 Id at131-32.

83 SYDNOR, supra note 29, at 55.

84 R. KENT NEWMYER, JOHN MARSHALL AND THE HEROIC AGE OF THE SUPREME
COURT 124 (2001); SYDNOR, supra note 29, at 54.

85 RORABAUGH, supra note 26, at 151, 153-54 (“After 1800, drinking in groups to the
point where everyone became inebriated had ideological overtones. . .. [S]uch drinking
became a symbol of egalitarianism. All men were equal before the bottle, and no man was
allowed to refuse to drink.”).

86 Id. at 153-54.

87 Id at 154.

88 Jd.

89 For the rising dependence of campaigns on political advertising, see JEFFREY L.
PASLEY, “THE TYRANNY OF PRINTERS”: NEWSPAPER POLITICS IN THE EARLY AMERICAN
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political communication more important and more challenging than ever before.
Parties increasingly solicited votes through pamphlets, parties, parades, and
other public spectacles, all of which required campaign expenditures.®®
Sweeping demographic and political change at the turn of the century further
compounded the financial burdens on campaigns. The population of the United
States rose from 2.4 million in 1775%! to nearly 10 million by the 1810s.%2 Urban
centers experienced particularly phenomenal growth. New York City, for
example, grew from 30,000 people in 1790 to 200,000 in 1830.93 Printing and
publication costs rose in tandem with the nation’s growth.%4

The democratization of American politics created additional financial
pressures on campaigns. The Revolution engendered a process of suffrage
expansion that accelerated in the early 1800s.9> By 1825, all but three states had
adopted universal white manhood suffrage.?® The number of election races also
multiplied.’” In the 1770s and 1780s, most state legislatures doubled or even
tripled their membership.”8 New Hampshire’s lower chamber, for example,
grew from thirty-four seats in 1765 to eighty-eight seats in 1786.%° The
Constitution’s adoption in 1789 created still more elective offices by
establishing sixty-five seats in the United States House of Representatives and
twenty-six seats in the United States Senate.!%0 With far more offices up for
election, campaigns became intensely competitive.!0! By the late 1700s, it was

REPUBLIC 9 (2001) (observing that “from the 1790s on, no politician dreamed of mounting
a campaign, launching a new movement, or winning over a new geographic area without a
newspaper. . . . New political groupings founded or secured control of newspapers before
they did almost anything else, and in many cases a newspaper originated a movement nearly
on its own.”); RICHARD D. BROWN, KNOWLEDGE IS POWER: THE DIFFUSION OF INFORMATION
IN EARLY AMERICA, 1700-1865, at 287—88, 290-91 (1989).

90 MARK R. CHEATHEM, THE COMING OF DEMOCRACY: PRESIDENTIAL CAMPAIGNING
IN THE AGE OF JACKSON 2-3, 8-9 (2018); BROWN, supra note 89, at 291.

91  EVARTS B. GREENE & VIRGINIA D. HARRINGTON, AMERICAN POPULATION BEFORE
THE FEDERAL CENSUS OF 1790, at 7 (1932).

92 Woop, supra note 76, at 2.

93 RORABAUGH, supra note 26, at 129.

94 Id. at 131.

95 Woon, supra note 76, at 330; BEEMAN, supra note 17, at 281 (“In the aftermath of
independence, many, but not all states, revised their laws to make it easier for free white
adult males to vote.”).

96 Woob, supra note 76, at 330.

97 BEEMAN, supra note 17, at 282.

9% Id.

9 Id.

100 Historical ~ Perspective, U.S. CENSUS BUREAU (Nov. 22, 2021),
https://www.census.gov/topics/public-sector/congressional-apportionment/about/historical-
perspective.html  [https://perma.cc/HISX-FW6D]; Party Division, U.S. SENATE,
https://www.senate.gov/history/partydiv.htm [https://perma.cc/MM96-8N5B].

101 WooD, supra note 76, at 16.
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common for annual elections to result in legislative turnover rates of 50% or
greater.102

In such a highly competitive environment, candidates needed ever greater
funds to reach an ever-expanding electorate. A mass communication strategy
was essential.l93 The days of relying on retail politics were over. But few
candidates could afford to self-fund amid the relentless growth in the scope and
scale of campaigns. As costs skyrocketed, a solution to the funding issue would
emerge from a partisan battle between Thomas Jefferson and Alexander
Hamilton.!04

III. THE PATRONAGE ERA, 1790s—1883

The second campaign finance era arose from internal divisions in the
Washington Administration. After George Washington took office as president
in 1789, he assembled an administration of luminaries, including Vice President
John Adams, Secretary of State Thomas Jefferson, Secretary of War Henry
Knox, and Secretary of the Treasury Alexander Hamilton.!05 In addition,
Congressman James Madison served as a key adviser to the president.19¢ But a
fault line emerged within the administration over Hamilton’s ambitious
financial plans for the new nation.!97 The Treasury Secretary sought to
consolidate power in the federal government through the creation of a national
bank, the federal assumption of state wartime debts, and the promotion of
northern manufacturing.!9® Jefferson and Madison opposed Hamilton’s plans,
which they viewed as a threat to southern agriculture and a violation of the
republican principle of limited government.!09

The Hamilton-Jefferson rivalry gave rise to the first party system in
American history. The dispute went public in February 1791 when
Congressman Madison condemned Hamilton’s national bank proposal in a
speech before the House of Representatives.!10 Jefferson privately warned the
president that Hamilton had “monarchy in contemplation.”!!! When

102 74 at 16-17.
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Washington endorsed Hamilton’s financial agenda, Jefferson and Madison
organized an opposition campaign designed to thwart the administration’s
policies.!12 The split within the administration was intensely personal. Cabinet
meetings fell apart into heated arguments between Hamilton and Jefferson.!!3
Washington expressed his dismay that the Hamilton-Jefferson split meant the
administration “must inevitably be torn asunder.”!14

As a war for public opinion took shape, two rival parties emerged in the
1790s, organized roughly along sectional lines.!!5 In support of Hamilton’s
agenda of industrialization and urbanization, the Federalist Party established a
base of support in the Northeast, especially New England.!1¢ In support of
Jefferson’s agrarian agenda, the Republican Party established a base in the
South and West.!17 But the parties competed throughout the country,
particularly in the battleground Middle Atlantic states.!!® The Federalists and
Republicans viewed their partisan competition in apocalyptic terms. As the
historian Gordon Wood has explained, “Neither party accepted the legitimacy
or existence of the other. Indeed, each believed that the other was out to destroy
the country.”!19

The Federalists and Republicans transformed American campaign finance
practices. They employed three groundbreaking methods to fund political
communications with the electorate. First, the parties acquired newspapers to
promote their policy positions, raise the name recognition of their candidates,
and slander the opposing party’s candidates.!?0 Hamilton led the way by
enlisting John Fenno, owner of the Gazette of the United States, to act as a
mouthpiece for the Washington Administration.!2! The Gazette defended the
administration’s policies and savaged the administration’s critics.!22 Many of
the articles targeted Jefferson and Madison personally.!?3 Hamilton
anonymously authored some of the Gazette’s articles, which included scathing

12 See WOOD, supra note 76, at 145-46; RON CHERNOW, ALEXANDER HAMILTON
395-96 (2004).
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114 77

15 See WILENTZ, supra note 64, at 46.

116 CHEATHEM, supra note 90, at 5; WoOD, supra note 76, at 169—70.

17 CHEATHEM, supra note 90, at 5; see WOOD, supra note 76, at 163-64, 166—67.

118 CHEATHEM, supra note 90, at 5; see WOOD, supra note 76, at 169, 171.

119 woop, supra note 76, at 161.

120 pasrEY, supra note 89, at 9, 47, 6366, 72, 77-78; see Herbert E. Alexander,
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1789-1968, at 3869, 3870 (Arthur M. Schlesinger, Jr. ed., 1971).

121 WiLLIAM J. SMALL, POLITICAL POWER AND THE PRESS 48 (1972); CULVER H.
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supra note 121, at 48; SMITH, supra note 121, at 14.
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2025] CYCLICAL MISALIGNMENT 1207

attacks on Jefferson and Madison.!24 The newspaper’s ties to Hamilton and the
Federalists were so tight that Fenno added the words “By Authority” to the
Gazette’s masthead.!?> Nor did Hamilton bother to conceal his use of the
Gazette as a weapon of partisan warfare. A 1791 directory of government
officers included John Fenno.126

The Gazette of the United States required a constant influx of money. To
keep the newspaper afloat, Hamilton and the Federalist-controlled Senate
awarded Treasury Department and congressional printing contracts to the
Gazette.27 Fenno and Hamilton also solicited funds from wealthy backers of
the Federalist Party.!2® Hamilton even loaned $2,000 from his personal bank
account to keep the Gazette’s printers in operation.!2? The success of the Gazette
encouraged the Federalists to expand their newspaper network. By the early
1790s, the Federalists controlled a majority of the country’s newspapers.!3°

The Republicans did not take the threat lying down. In 1791, Jefferson
recruited the editor Philip Freneau to found the National Gazette as the
Republicans’ leading newspaper.13! Freneau understood the assignment. The
National Gazette relentlessly criticized Hamilton, accusing him of corruption
and treason.!32 Jefferson and Madison anonymously authored some of the
National Gazette’s attacks on Hamilton and the Federalists.!3? In one of
Madison’s unsigned National Gazette articles, he accused Hamilton of
advocating for “the pageantry of rank, the influence of money and emoluments,
and the terror of military force.”!34 The National Gazette transformed the terms
of the national discourse over the administration’s policies.!35 Whereas
Hamilton framed the debate as a battle between supporters and opponents of
George Washington, the National Gazette helped Jefferson and Madison define
the contest as a battle between “aristocrats on one side and republicans on the
other.”136

Following in Hamilton’s footsteps, Jefferson used government funds to
subsidize the Republican Party’s communications agenda. As Secretary of State,
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Jefferson put Freneau on the State Department’s payroll with a salary of $250
per year.137 Although Jefferson apologized to Freneau for the “very low” salary,
he assured the editor that the job “gives so little to do” that it would not
“interfere” with Freneau’s work on behalf of the National Gazette.!38 Jefferson
also directed that all State Department printing contracts be awarded to
Freneau.!39 When President Washington objected to the editor’s presence on the
State Department payroll, Jefferson refused to fire Freneau.!40 Jefferson
justified his defiance on grounds that Freneau’s “paper has saved our
constitution which was galloping fast into monarchy.”14!

Party leaders in the 1790s recognized that the wide circulation of
newspapers made them ideal for shaping public opinion.!42 As Madison
explained, the rapid growth of the United States made “a circulation of
newspapers through the entire body of the people” essential for effective
political communication.!43 Although some newspapers attempted to maintain
neutrality and objectivity, most did not. Of the roughly 500 newspapers
published in the 1790s, nearly 400 aligned with either the Federalists or the
Republicans.!44 As the editor of the Baltimore American and Daily Advertiser
explained in a 1799 editorial:

The American people have long enough been imposed upon by pretended
impartiality of printers; it is all delusion; every party will have its printer, as
well as every sect its preacher; and it is as incongruous for a publication to be
alternately breathing the spirit of Republicanism and Aristocracy as for a
clergyman to preach to his audience Christianity in the morning and Paganism
in the evening.14>

137 SMALL, supra note 121, at 48—49.

138 1q

139 SMmITH, supra note 121, at 15.
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(explaining that partisans viewed newspapers “as a most important instrument for
influencing the electorate™); see CHERNOW, supra note 112, at 396 (“[N]ewspapers [of the
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the incipient parties together.”); Jeffrey L. Pasley, /800 as a Revolution in Political Culture:
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The ferocity of the partisan attacks led President Washington to abandon his
daily habit of newspaper reading.!4¢ He explained that henceforth he would limit
his reading to newspaper advertisements because they were “the only truths we
can rely on in a newspaper.”147

In addition to acquiring newspapers, the parties turned to wealthy donors to
bankroll campaigns.!48 The last decade of the 18th century represented a turning
point in American political history. As late as 1790, most candidates still funded
their own campaigns, as had been the case since the advent of colonial elections
in the early 1600s.14° But by the end of the decade, the parties routinely solicited
donations from wealthy supporters to fund public rallies, publish campaign
pamphlets, fund partisan newspapers, and circulate party literature.!30 Elections
became expensive organizational battles. As the historian Paul Goodman
observed, “On election day, local bodies distributed printed tickets, transported
the infirm and aged, campaigned through the streets and on the approaches to
the polling places, making sure that the faithful attended and rounding up the
unreliable.”151

On paper, the Federalists should have possessed a commanding financial
advantage over the Republicans. The Federalists drew strong support from
wealthy farmers, shipbuilders, merchants, and lawyers in the Northeast.!32 As
the historian John Miller observed, the Federalist Party considered itself made
up of “upper-class Americans who had a natural-born right to rule their inferiors
in the social and economic scale.”!53 Indeed, a study of candidates in
Philadelphia in the 1790s found that Federalists had twice the wealth of
Republicans.!>* Moreover, the party’s supporters viewed Jefferson’s
Republicans as agents of chaos. Many Federalists feared that if the Republicans
prevailed, they would bring the violence and anarchy of the French Revolution
to American shores.!35

But instead, the Republicans completely outfoxed the Federalists as
campaign fundraisers. The Federalists failed to grasp the extent to which they
needed to build an organized and sustainable campaign infrastructure.!>® The
Republicans, in contrast, embraced every aspect of campaigning, with special
attention to fundraising. Thomas Jefferson led the way. Prior to the 1800
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election, he urged Madison to organize wealthy Republican contributors in
support of Jefferson’s presidential campaign.!57 As Jefferson explained,
election success depended on “systematic energies and sacrifices. The engine is
the press. Every man must lay his purse and his pen under contribution.”!58
Jefferson practiced what he preached. He personally paid for the publication of
Republican campaign pamphlets and subsidized pro-Republican newspapers.!59
After his victory, Jefferson took pride in the fact that he “contributed what [he]
could to the support of the republican papers and printers.”160

The wealthy Philadelphia merchant John Swanwick was an archetypal
example of the Republican donor class.!®! In addition to funding his own
successful campaigns for Congress in the 1790s, he donated freely to the party’s
other campaigns.!'%2 His contributions paid for partisan rallies and the
publication of Republican handbills and other campaign literature in the swing
state of Pennsylvania.l%3 He even arranged housing in Philadelphia for James
Madison and his wife, Dolley, when Congress was in session.!64

Another major figure in developing the Republican communication strategy
was John Beckley, a key ally of Madison and Jefferson.16> Although Beckley
served as the clerk of the House of Representatives as his regular job, he also
operated “behind the scenes” as a campaign manager for the Republicans.166
For instance, on behalf of Jefferson’s presidential campaigns in 1796 and 1800,
Beckley printed and distributed tens of thousands of tickets, which assisted
Republican voters in filling out their ballots.!®7 In addition, Beckley wrote,
published, and distributed a campaign biography of Jefferson.!%8 He sent 5,000
copies of the Jefferson biography to battleground states.!6 Jefferson and
Madison made sure that doors opened for Beckley in Republican circles.
Beckley traveled with a letter of introduction from Jefferson’s close friend
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Benjamin Rush, who explained that Beckley had “the confidence of our two
illustrious patriots Mr. Jefferson and Mr. Madison.”170

The amount of money the Republicans raised and spent on their campaigns
will never be known. Jefferson emphasized to Madison that their campaign
activities should always be kept “sacredly secret.”!”! Likewise, Jefferson
directed James Monroe to “not let [Jefferson’s] name be connected with the
business” of distributing Republican campaign literature.!’2 But the expenses
must have been enormous. As the historian Noble Cunningham observed, the
Republicans “exploited every available agency of mass communication” to
influence public opinion.!73

The Republicans and the Federalists introduced one other key campaign
finance innovation: they rewarded their supporters with government jobs.174
Although the patronage-based “spoils” system would become most closely
associated with Andrew Jackson’s presidency in the 1820s and 1830s,!75 it
began in the 1790s. Alexander Hamilton recognized the political advantages of
patronage appointments during the early days of the Washington
Administration. Hamilton systematically appointed Federalist supporters to
government positions across the country, including postmasters, customs
officials, judges, and marshals.!’6 As Hamilton pointedly noted, federal
appointments created a nationwide “mass of influence in favor” of the
incumbent administration.!7” John Adams’s victory over Jefferson in the 1796
presidential election solidified Federalist control of federal appointments. Of the
hundreds of federal positions he filled during his presidency, Adams appointed
only six Republicans.!”8

The Republicans responded in kind when Jefferson defeated Adams in the
1800 presidential election. The Federalists initially expected gentle
treatment.!”® To win Hamilton’s support during the 1801 contingent election in
the House between Jefferson and his running mate Aaron Burr, Jefferson
promised that he would not remove Federalists from the lower-ranking
government positions.!89 He even struck a bipartisan note in his 1801 inaugural
address, declaring that “[w]e are all Republicans, we are all Federalists.”!8! But
once safely in office, Jefferson began firing Federalist employees and replacing

170" 1d. at 45.

171 Cunningham, supra note 157, at 114.

172 17

173 CUNNINGHAM, supra note 142, at 259.

174 SHEFTER, supra note 104, at 65—-67; Gaughan, supra note 104, at 780.

175 DANIEL WALKER HOWE, WHAT HATH GOD WROUGHT: THE TRANSFORMATION OF
AMERICA, 1815-1848, at 331-32 (2007).

176 WooD, supra note 76, at 108.

177 1d at 107.

178 MARSHALL SMELSER, THE DEMOCRATIC REPUBLIC, 18011815, at 49 (1968).

179 14 at 48—49.

180 74 at 48-49.

181 MEACHAM, supra note 140, at 349.



1212 OHIO STATE LAW JOURNAL [Vol. 86:6

them with Republicans.!82 By 1803, Federalists held only 130 of the 316 federal
appointments under presidential control.183 Republicans also purged Federalist
officeholders at the state level, beginning as early as 1799.184

Campaign finance realities encouraged a partisan approach to appointments.
The patronage system gave prospective appointees a strong incentive to
contribute financially to the campaigns of their party’s candidates. Incumbent
appointees had an equally strong incentive to contribute to their party to keep
their jobs. Office-seeking thus became an entrenched part of American politics
and campaign finance. Although Jefferson played a key role in the rise of the
patronage system, he privately complained that dealing with office seekers was
the “most painful” part of the presidency.!85

The Jacksonian Democrats developed a potent new fundraising strategy in
the 1830s. Printing costs quadrupled between 1817 and 1841,186 creating further
financial pressures on campaigns.!87 More systematic means of raising money
were necessary. To increase campaign war chests, parties at the state and local
level began to impose informal taxes on the salaries of government
employees.!8 Known as “assessments,” the tax required anyone employed in
government to pay a percentage of their salary back to the party responsible for
their appointment.!89 In New York, for example, government employees had to
pay back to the party as much as 6% of their salaries.®0 The percentage
depended on the officeholder’s rank, with senior employees paying the largest
percentage.!°! If an employee refused, “he was usually asked if his fifteen
hundred dollar job was not worth fifteen dollars.”!°2 The parties collected the
assessment tax even in non-election years.!93 By 1836, all government
employees in Boston were “largely ‘doomed’ to pay a pro rata tax for the
purposes of elections.”194
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The spoils system became even more entrenched when Martin Van Buren
succeeded his fellow Democrat, Andrew Jackson, as president.!®> Van Buren
was a highly innovative party leader, nicknamed “the Little Magician” because
of his organizational genius.1% As a fellow politician explained, “Van Buren
glides along as smoothly as oil and as silently as a cat.”1°7 Under Van Buren’s
leadership, Democrats aggressively collected party assessments and pressed
government employees into campaign work.!9 As the historian Ari
Hoogenboom explained, “With the application of pressure these civil servants
would contribute both time and money to their patron’s political wars.”199

Van Buren also set new standards of fundraising innovation.2% Foremost
among them was his administration’s use of a Democratic Party newsletter to
solicit funds from rank-and-file voters.20! In May 1840, Van Buren’s postmaster
general sent a “confidential circular” to 20,000 postmasters across the country,
exhorting them to sell subscriptions to the Extra Globe, a Democratic Party
campaign periodical, to “[e]very farmer, mechanic, and workingman . . . 202
The postmaster general added that if ordinary Democrats “cannot well spare a
dollar each, two or more should unite to-gether” to buy a subscription.293 The
administration used federal funds to pay for the partisan newsletter.204 The
subscription campaign thus converted local postmasters into fundraisers for the
Democratic Party.

The influx of cash into the parties enhanced their ability to buy the
allegiance of newspaper editors across the country.295 Newspapers served as the
“linchpin” of campaign communications and as “the fortresses of party” in the
19th century.29 Accordingly, the parties paid handsomely for the support of
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newspaper owners and editors.207 For example, Illinois Congressman Elihu
Washburne, a key ally of Abraham Lincoln, paid a flat fee of $50 to any editor
who would pledge loyalty to the Republican Party.208 The most important
newspaper editors fetched even higher fees.2%° Washburne paid $200 to the
editor of the Chicago Tribune, a reflection of the Illinois city’s rapidly growing
political influence.2!0 The money paid to the newspaper industry was money
well spent. Besides toeing the party line, newspapers provided an invaluable
practical service to the parties. As election day approached, newspapers
instructed the party faithful on how to obtain a ballot, where to find the polling
places, which box to cast their ballot in, and how to spell the names of the party’s
candidates correctly on their ballots.2!!

No one understood the power of campaign money more than Abraham
Lincoln.2!2 He took a ruthless approach to raising funds. After his election in
1860, he fired roughly 90% of government employees appointed by Democratic
presidents and replaced them with Republicans.2!3 Lincoln also increased the
assessments on government employees, extending the requirement even to low-
level employees assigned menial tasks.2!4 In a further innovation, Lincoln’s
campaign staff pressured Cabinet officials to contribute their own funds to the
President’s reelection campaign in 1864 or be summarily forced from office.2!5
When Gideon Welles, Lincoln’s Secretary of the Navy, objected, Lincoln and
his campaign manager, Henry Raymond, confronted Welles at the White
House.21¢ Raymond gave Welles “a little lecture on the political facts of life,
with Lincoln silently approving each word.”217

Lincoln also took advantage of the dramatic growth in the number of federal
employees during the Civil War.2!8 More employees meant more assessments,
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which by 1864 gave the incumbent Republican Party a huge financial advantage
over the Democrats.2!® But Lincoln’s most far-reaching strategy arose from the
funding he received from business and industry.?20 For example, Lincoln’s
campaign received $3,000—an enormous sum in 1864—ifrom the Phelps Dodge
mining company.22! Lincoln’s presidency thus laid the groundwork for the
burgeoning financial ties between the Republican Party and Corporate
America.?22

In the years after the Civil War, campaign fundraising became increasingly
sophisticated. The Republicans led the way in innovation, organizing
specialized fundraising committees.?23 For example, in 1868, Republicans
established the Congressional Campaign Committee to assume primary
responsibility for collecting assessments, a task previously assigned to the
Republican National Committee (RNC).224 The reorganization permitted the
RNC to concentrate its efforts on soliciting campaign contributions from
corporations and business leaders.22> William Chandler, the RNC secretary,
directed the fundraising campaign from his Manhattan office in the Fifth
Avenue Hotel.226 The first candidate to benefit from the new fundraising
apparatus was Ulysses S. Grant, the Republican nominee in 1868.227 To ensure
close coordination between the RNC and the Grant campaign, Chandler hired
Grant’s secretary, Adam Badeau, as a liaison with a salary of $300 per month.228

Under Chandler’s leadership, the RNC emphasized increasing donations
from captains of industry. Chandler proved to be an exceptionally talented
fundraiser. During a September 1868 meeting in New York, Chandler secured
individual contributions of $5,000 each from eleven prominent financiers,
merchants, and business leaders.22° The Republican fundraising success put
pressure on the Democrats to keep pace. During the campaign, eight prominent
New Yorkers—including future Democratic nominee Samuel Tilden—
contributed $10,000 each to the Democratic Party.230 The largest single
donation of the election came from H.T. Helmbold, a manufacturer of patent
medicines, who gave $40,000 to the Democratic Party.23!
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Both parties also created thousands of government jobs, thus swelling party
coffers.232 Remarkably, federal job growth outpaced population growth fivefold
between the 1790s and 1860s.233 When Lincoln took office in 1861, there were
50,000 federal positions in the government.23* The high rate of growth
continued after the war. By 1881, the Postal Service alone employed over
55,000 people, all of whom were subject to partisan assessments of their
salaries.235

The parties’ financial success did not please everyone. By the 1870s and
1880s, elite opinion had turned strongly against the spoils system.23¢ As the
historian John Sproat explained, civil service reformers preferred government
employees “whose breeding, education and ‘natural proclivities’ set them far
above the masses and endowed them with the wisdom and restraint essential to
the proper functioning of government.”237 After the Civil War, the upper classes
called for replacing partisan appointees from working-class backgrounds with
college-educated professional civil servants from privileged backgrounds.?38
Thus, as the political scientist Theda Skocpol observed, civil service reformers
“hoped to take government out of the hands of party politicians and give it
instead to socially respectable, educated people—Tlike themselves.”239

The parties resisted change, but reform arrived in the 1880s. In 1883, a
lame-duck Republican Congress passed the Pendleton Act, which banned
coerced assessments of federal employees and laid the groundwork for a
professional civil service.240 To be sure, change did not occur overnight. When
the Democrat Grover Cleveland won the 1884 presidential election, he removed
40,000 Republican postmasters and replaced them with Democrats.24! He

232 MAYER, supra note 198, at 16; ZACHARY KARABELL, CHESTER ALAN ARTHUR 96—
97 (2004).

233 MAYER, supra note 198, at 16.

234 g
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at 53-54 (1982).

237 SPROAT, supra note 212, at 277.
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defended the removals by claiming that he removed only “incompetents.”242
Four years later, when the Republican Benjamin Harrison defeated Cleveland
in the 1888 election, the new President removed more than 50,000 Democratic
postmasters and replaced them with Republicans.243 Partisanship would
continue to shape the federal workforce until the 1930s.244 But the Pendleton
Act’s campaign finance goals were almost immediately realized. Within one
election cycle of the Act’s adoption, both parties abandoned their reliance on
assessments for fundraising.24>

For a 21st-century academic audience, the Pendleton Act may seem like a
sensible, modernizing reform that aligned the campaign finance system with
democratic values. But the Pendleton Act was the product of elite preferences
and not the popular will.24¢ Indeed, there was no populist groundswell against
the spoils system.247 The primary beneficiaries of the spoils system were
working-class people, who received the lion’s share of government jobs handed
out by political machines.?*8 As Theda Skocpol has explained, the patronage
system acted as a “distributive, discretionary welfare regime” whereby urban
political machines supported “the new industrial working class.”?*° Not
coincidentally, voter turnout rates set an all-time high during the spoils system,
with national turnout routinely reaching 80%.2° As Daniel Carpenter has
observed, “the spoils system invigorated American democracy by creating the
world’s first nationwide mass parties.”>>! But turnout rates fell sharply in the
years after the Pendleton Act, and have never returned to the levels seen during
the era of the spoils system.252

The greatest irony of the Pendleton Act lay in its ramifications for
America’s campaign finance system. By replacing a largely public system of
election funding with an entirely private system, the Act cleared the way for
corporations and plutocrats to exercise unprecedented influence on American

242 SpROAT, supra note 212, at 265.
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election campaigns.253 The political influence of concentrated wealth grew even
more pervasive in the 20th century.23* Although a series of federal laws
nominally regulated fundraising practices beginning in the early 1900s, large
donors and corporations would dominate American campaign finance until the
1970s.253

IV. THE NOMINALLY REGULATED ERA, 1883—-1974

The privately financed system that replaced the spoils system brought more
money into American politics than ever before.25¢ In the decades following the
Pendleton Act’s adoption, federal and state officeholders of both parties found
their election campaigns dependent on the backing of corporations, insurance
companies, and wealthy individuals.257 As Stephen Skowronek has observed:

With the decline of federal assessments, the reformers achieved one
of their strategic goals. But success came with the realization of one
of their most basic fears. This separation of politics and administration
did not provide a bulwark against the “money power” in government;
rather, it followed the fusion of party and big business in American
politics.258

Ironically, reformers had hoped to reduce the amount of money in
campaigns,>>? but instead election costs skyrocketed. In 1884—the first election
held under the Pendleton Act—nearly $900,000 poured into both parties from
corporations and captains of industry and finance.2%0 The fundraising amounts
grew with each new election cycle. In 1888, Philadelphia merchant John

253 See SKOWRONEK, supra note 236, at 75; Anthony Corrado, Money and Politics: A
History of Federal Campaign Finance Law, in THE NEW CAMPAIGN FINANCE SOURCEBOOK
9-10 (2005) (observing that business leaders and corporations became principal source of
campaign funds after the Pendleton Act).
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(2016).
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1970s).
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259 SUMMERS, supra note 241, at 159 (observing that reformers wanted “cheaper
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Wanamaker singlehandedly raised $400,000 from fellow business magnates on
behalf of the Republican Party.26! By the mid-1890s, a deepening Republican
Party alliance with corporations, banks, and insurance companies enabled
Republicans to raise millions of dollars and gave their candidates a decisive
advantage over the Democrats.262

The business sector increasingly viewed campaign contributions as a vital
tool for shaping public policy.263 The 1896 presidential race between the
Democratic nominee, William Jennings Bryan, and the Republican nominee,
William McKinley, served as the preeminent example of why corporations
became ever more deeply involved in campaigns.264 On the campaign trail,
Republicans condemned Bryan and his supporters as social revolutionaries
intent on promoting class warfare.265 Corporate America thus viewed political
contributions as necessary for protecting the free enterprise system.206 As the
historian Morton Keller observed, “[t]he business community widely believed
that Bryan’s victory meant far more than a change of power from one party to
another; that radicalism, repudiation, even revolution, were the likely
consequences.”?7 To defeat Bryan and his populist agenda, corporations,
banks, and insurance companies contributed at least $3.5 million to the
Republicans.26® Many observers believed the actual amounts were even
higher.26 When McKinley defeated Bryan in 1896, the Republicans’ victory
demonstrated the political power of corporate campaign contributions.27°

The soaring cost of campaigns, combined with the parties’ heavy reliance
on large donations, set off new demands for reform following the 1904
presidential election.2”! The Democratic presidential nominee that year, Alton
B. Parker, claimed that corporations saw campaign contributions as a way to

261 SKOWRONEK, supra note 236, at 74-75.
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buy influence in Theodore Roosevelt’s Administration.2’2 Indignantly denying
the allegations, Roosevelt easily won the election.2’? But in the months and
years following Roosevelt’s victory, a series of revelations showed the
allegations had merit.27# In 1905, an investigation by the New York legislature
exposed the insurance industry’s secret campaign contributions to the RNC.27>
Corporate America had poured enormous sums into Roosevelt’s 1904
campaign.2’¢ The industrialist Henry Clay Frick, for example, contributed
$100,000 to the President.2’? The railroad baron E.H. Harriman privately
claimed to have raised $250,000 for the campaign at Roosevelt’s personal
request.278

The revelations about the 1904 campaign created a national uproar over
corporate political influence.2’® Across the country, state legislatures banned
corporate political contributions.2?80 Bowing to the political winds, Theodore
Roosevelt embraced campaign finance reform during his second term in
office.28! In his annual message to Congress, he issued a vague call for the
enactment of “a law directed against bribery and corruption in Federal
elections,” although he added that “[t]he details of such a law may be safely left
to the wise discretion of the Congress.”?82 One year later, Roosevelt called for
a federal ban on corporate campaign contributions.283

Roosevelt’s change of heart infuriated his corporate donors. Frick bitterly
complained, “We bought the son of a bitch and then he didn’t stay bought!”284
But even as Roosevelt endorsed a corporate ban, he expressed reservations
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about campaign finance reform.285 He publicly declared that large contributions
would always remain a fact of life in American politics:

In political campaigns in a country as large and populous as ours it is inevitable
that there should be much expense of an entirely legitimate kind. This, of
course, means that many contributions, and some of them of large size, must
be made, and, as a matter of fact, in any big political contest such contributions
are always made to both sides. It is entirely proper both to give and receive
them, unless there is an improper motive connected with either gift or
reception.286

Notwithstanding Roosevelt’s reservations, he signed into law the Tillman
Act of 1907, which barred corporations from making contributions in federal
elections.?87 Partisan considerations played a central role in the Tillman Act’s
adoption.8® During the Gilded Age, the Democrats had solicited and received
donations from business interests just as the Republicans had.289 But Democrats
soured on corporate donations in the 1890s and early 1900s when it became
clear that Corporate America was moving firmly into the Republican camp.290
The last straw came in 1904 when corporate money enabled the Republicans to
outspend the Democrats by a three-to-one margin.?°! Democrats presumably
hoped a ban on corporate contributions would enable them to level the playing
field with the Republicans.2%2 The bill’s author, Senator Ben Tillman of South
Carolina, was a fiercely partisan Democrat who devoted his career to
disenfranchising Black Republican voters in the South.2°3 Tillman hoped the
ban on corporate contributions would weaken the Republican Party and advance
his white supremacist agenda.2%*

The House debate on the Tillman Act revealed the extent to which the
campaign finance issue had put Republicans on the defensive. After the Clerk
of the House read the bill aloud, Democratic Congressman John Sharp Williams
asked whether “any order has been given by anybody to the Republican national
executive committee to refund to the insurance companies the amount
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contributed by them to the late campaign?”2%5 The question was ruled out of
order,2% but it reflected the Democrats’ glee over the Republicans’ discomfort.
Ohio Republican Congressman Charles Grosvenor sarcastically declared that
the bill reflected “a sort of millennium of purity in the Democratic party,” a
wisecrack that elicited laughter in the House chamber.2%7 Nevertheless, a critical
mass of Republicans concluded that they had to support the bill in light of public
opinion and Roosevelt’s endorsement.2%8 As Illinois Republican Congressman
James Mann conceded, the bill reflected “the popular demand of the
country.”2%9

The Tillman Act ushered in a new era of federal campaign finance
regulation. After securing the corporate donation ban, reform advocates turned
their attention to the lack of transparency in federal campaign finance law.
Former Democratic National Committee (DNC) Treasurer Perry Belmont led a
lobbying campaign to require public reporting of federal campaign
contributions.3%0 Belmont came from a nationally prominent Democratic
family.301 His father, the financier August Belmont, Sr., served as chair of the
DNC from 1860 to 1872.392 His brother, August Belmont, Jr., was a major donor
to the DNC, contributing $250,000 in 1904 alone.3%3 The Belmonts’ prominent
public role in bankrolling the Democratic Party apparently made mandatory
disclosure untroubling to them. But Perry Belmont likely suspected that a
transparency law would chill Republican fundraising by exposing the identity
of the financiers and business leaders who secretly contributed to the RNC.304

Belmont’s advocacy campaign came to fruition in 1910, when Congress
passed the Federal Corrupt Practices Act (“FCPA”).395 The law required
national political committees and congressional campaign committees to report
receipts and expenditures in House elections.3% One year later, Congress
extended the disclosure requirement to Senate elections and mandated that
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committees report their receipts and expenditures at least ten days before each
election.307

But the most important reform—at least on paper—was still to come. On
the strength of a Democratic majority in the House, Congress amended the
FCPA in 1911 to restrict campaign expenditures.3%®® The 1911 amendments
established a $5,000 per election expenditure limit on House candidates and a
$10,000 per election expenditure limit on Senate candidates.3%® The amended
law empowered state legislatures to set even lower limits for federal
candidates.310 In 1925, Congress further amended the FCPA by raising the
Senate candidate expenditure limit to $25,000 for races in the largest states, with
correspondingly lower limits for candidates in less populated states.3!! The 1925
amendments left the $5,000 limit in place for House candidates and continued
to permit states to set lower limits for Congressional elections.312

The 1925 amendments to the FCPA defined the contours of federal
campaign finance law until the adoption of the Federal Election Campaign Act
of 1971.313 The FCPA only faced one significant legal defeat.3!4 In the 1921
case of Newberry v. United States, the Supreme Court invalidated the FCPA
provision that applied contribution limits to federal candidates involved in
primary elections.315 The Supreme Court held that under Article I’s Elections
Clause, Congress could regulate general elections, but not primaries.31¢ But
even that defeat was only temporary. Two decades later, the Supreme Court
reversed itself.317 In the 1941 case of United States v. Classic, the Court held
that the Elections Clause empowered Congress to regulate primaries “where the
primary is by law made an integral part of the election machinery . .. .”318

On paper at least, Congress further strengthened federal campaign finance
law in the 1930s and 1940s. In 1939, a bipartisan coalition enacted the Hatch
Act, which enhanced the anti-patronage provisions of the Pendleton Act by
banning federal government employees from engaging in campaign
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activities.3!? One year later, Congress established a $3 million per year limit for
political committees operating in two or more states.320 The 1940 amendments
also instituted federal contribution limits of $5,000 per year for individuals
donating to federal candidates or national political committees.32! Finally,
during World War II, Congress passed the Smith-Connally Act, which
temporarily banned campaign contributions by labor unions.322 When
Republicans took the majority in Congress in 1947, they enacted the Taft-
Hartley Act, which made the labor union ban permanent.323 In theory, therefore,
the Tillman Act, the FCPA, the Hatch Act, and the Taft-Hartley Act established
a comprehensive campaign finance regime.

But the reforms were a sham. For all practical purposes, the laws only
nominally regulated campaign finance.324 In 1941 a Justice Department official
publicly admitted that federal campaign finance law was “fatally defective” and
“unenforceable.”325 Candidates, parties, and donors easily evaded the regulatory
regime.326 The law permitted unlimited numbers of committees to support each
federal candidate, which rendered contribution and expenditure limits
toothless.327 Congress also failed to establish effective reporting mechanisms
and took pains to conceal the reports it did receive from public disclosure.328
Members of Congress accepted unreported contributions as a matter of
course.32% In 1962, for example, more than fifty House candidates did not even
bother to file campaign finance reports.33? As the historian Lewis Gould
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pointedly noted of the FCPA, “[s]o many loopholes existed in the law that it
soon became a mere formality to which few politicians paid more than
appropriate lip service.”331

The toothless regulations promoted a cynical attitude among politicians.
Candidates publicly condemned the influence of the wealthy while secretly
accepting large donations from well-heeled interest groups. The first president
elected after the 1911 amendments to the FCPA served as a striking example.
The progressive Democrat Woodrow Wilson won the 1912 election in part on
his promise to break up the power of big business.332 But he secretly accepted
huge donations from business tycoons.333 As Wilson’s biographer, John Milton
Cooper, Jr., observed, “this champion of progressivism took money from the
kind of people he was denouncing on the hustings.”334

Candidates and officeholders who brought attention to the dark side of
fundraising could face a backlash even from their own party. The 1920 election
provided a case in point. In support of California Senator Hiram Johnson’s
campaign for the Republican presidential nomination, lowa Senator William
Kenyon issued a campaign finance report on the eve of the Republican
convention.335 The Kenyon report revealed that two of Johnson’s rivals for the
nomination—General Leonard Wood and Illinois Governor Frank Lowden—
had raised and spent a combined total of more than $2 million in pursuit of the
Republican nomination.33¢ Kenyon hoped the revelations would boost
Johnson’s chances of winning the nomination, but instead, it backfired.337 The
Republican delegates recoiled at Johnson’s “willingness to smear the party for
his own benefit.”338 As Johnson’s campaign collapsed, the nomination went to
Ohio Senator Warren G. Harding.33?

Even the Tillman Act proved completely ineffective. Both parties continued
to openly solicit and receive corporate contributions.3#? The 1936 Democratic
National Convention offered an example of how easily the corporate ban could
be evaded.?4! During the presidential convention that year, Democrats published
a campaign book that generated an astounding $250,000 in advertising and
sales.342 The revenue came from corporations and deep-pocketed donors. While
corporations bought advertising space in the DNC convention book, wealthy
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donors paid up to $100 each for leather-bound copies signed by President
Franklin Roosevelt.343 The Republicans soon followed suit, and both parties
used campaign books as corporate fundraisers through the 1972 election.344
Corporations also found ways to fund presidential campaigns under-the-table.
For example, Richard Nixon’s 1972 reelection campaign received nearly $1
million in illegal, direct contributions from some of the nation’s biggest
corporations, including American Airlines and the Goodyear Tire & Rubber
Company 343

Instead of reducing money’s influence, the era of nominal regulation saw
Republicans and Democrats engaged in a fundraising arms race. Even
dinnertime became a prime opportunity for fundraising. Under Franklin
Roosevelt, the Democrats pioneered the use of $100-a-plate dinners to raise
funds from donors.34¢ Republicans soon copied the practice.34” Over time, the
$100-a-plate dinners became $1,000-a-plate dinners.34® The use of food as a
fundraising tactic expanded to cover all types of meals. As the political scientist
Herbert Alexander noted, pay-for-a-plate “dinners, luncheons, breakfasts, and
brunches became commonplace at all levels of the political system . . . 349

Thus, prior to the Watergate reforms, campaign finance regulation existed
not as an effective series of laws, but instead as a form of political theater. As
the period between the 1880s and 1970s demonstrated, the parties consistently
engaged in a predictable cycle of cosmetic campaign finance reforms. The cycle
would begin with the party out of power loudly condemning the influence of
money in politics. A diverse collection of interest groups would coalesce to
bring renewed attention to the outsized role of the wealthy in funding election
campaigns. Media interest in the subject would gradually grow, and public
pressure for new laws would build. After years of debate and discussion,
Congress would enact new campaign finance laws. Supporters would hail the
laws as ushering in a “new” era of clean politics. But nothing would actually
change. The laws would always be written in a way that both parties could easily
circumvent, and the cycle would begin anew.

However, the 1960s saw three major developments that ushered in the
demise of the nominal reform era. First, campaign costs skyrocketed, more than
doubling between 1956 and 1968.350 Television, in particular, drove the increase
in expenses.3>! The percentage of Americans with televisions grew from 34%
in 1952 to 92% in 1964.352 Consequently, candidates in the 1960s could not
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compete without raising funds to pay for television advertisements.33 In turn,
soaring campaign expenses made candidates ever more dependent on large
donors.3%*

Second, the Republicans’ traditional fundraising lead over the Democrats
grew even wider in the 1960s.355 In 1964, the Republican presidential nominee,
Barry Goldwater, outspent the incumbent Democratic president, Lyndon
Johnson, by nearly a two-to-one margin, even though Johnson won the race in
a landslide.35¢ The Republican base among corporate and wealthy donors gave
them a potent advantage. For example, a single donor—the Chicago insurance
executive W. Clement Stone—contributed nearly $2.8 million to Richard
Nixon’s presidential campaign in 1968.357 Meanwhile, the Democratic Party
labored under a $6 million debt.358 The fundraising strain on Democratic
members of Congress made them more receptive to tough new regulations than
ever before.33? As the political scientist Frank Sorauf noted, liberal enthusiasm
for campaign reform stemmed from “a gnawing fear within the Democratic
party that it had lost the money chase to the Republicans.””360

Third, the issue of campaign finance once again captured public attention.
In 1961, a Congressional Quarterly Special Report revealed massive evasion of
disclosure requirements by both parties.3¢! Although the parties only reported
about $32 million in campaign costs in 1960, the actual costs reached as high as
$175 million.362 Public concern over the failure of existing laws to rein in
campaign costs spurred calls for a new approach.363 In a 1966 letter to Congress,
President Lyndon B. Johnson declared that federal campaign finance laws were
“more loophole than law” and that they “invite evasion and circumvention.”364
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He warned that if Congress failed to act, officeholders would be controlled “by
debts of loyalty to wealthy supporters.”3%5 Accordingly, Johnson proposed an
“Election Reform Act of 1966,” with the goal of establishing effective
contribution limits and mandatory disclosure provisions.3¢¢ Although Congress
failed to implement significant reforms during Johnson’s presidency,3¢7 public
opinion was clearly building for major changes to campaign finance law.

The era of nominal regulation ended in dramatic fashion in the 1970s. In
1971, Congress repealed the FCPA and replaced it with the Federal Election
Campaign Act (“FECA”).3%8 Republican President Richard Nixon had
steadfastly opposed Democratic efforts to push through sweeping new campaign
finance laws, which resulted in a weaker bill than the Democrats had originally
proposed.¢® The new campaign finance law limited the amount that candidates
could self-fund, beefed up mandatory disclosure provisions, and restricted
media expenditures to ten cents per voting-age resident.370

But a “third-rate burglary37lat the Watergate Hotel set in motion events
that would transform federal campaign finance law. On the night of June 17,
1972, Washington police arrested five burglars in the DNC’s Watergate
headquarters.372 Police found $5,000 on the burglars and in their Watergate
hotel rooms.373 The burglars’ cash included $100 bills with serial numbers in
sequential order.374 The Federal Bureau of Investigation quickly traced the $100
bills to a bank account controlled by Nixon’s reelection campaign.3”> Within
hours of the arrests, the Nixon White House implemented a cover-up to conceal
the administration’s ties to the burglars.376

The cover-up fell apart in the spring of 1973. The first bombshell came
when White House Counsel John Dean agreed to testify before Congress that
the President had directed the Watergate cover-up.3’7 A second bombshell
rocked the administration when Senate investigators learned of secret White
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House audiotapes.3’8 Nixon knew that the recordings proved his personal
involvement in the cover-up.37? Invoking executive privilege, Nixon refused to
turn the audiotapes over to federal investigators.330 But the Supreme Court
ultimately rejected Nixon’s executive privilege defense,3®! which prompted him
to resign from the presidency in August 1974.382

The Watergate investigation revealed systematic campaign finance
violations by the Nixon campaign.3®3 Public revulsion at Nixon’s crimes
galvanized legislative momentum in favor of a complete overhaul of federal
campaign finance law. On October 15, President Ford signed into law a series
of amendments that dramatically expanded FECA’s scope.384 The amendments
included low limits on individual contributions to federal candidates; strict
expenditure limits on presidential and congressional campaigns; a cap on
independent expenditures; mandatory public disclosure of federal campaign
receipts and expenditures; a public financing system for presidential candidates;
and a new federal agency tasked with enforcing campaign finance law.38>
Senator Ted Kennedy described the amendments as “the most positive
contribution Congress can make to end the crisis over Watergate, and restore
the people’s shattered confidence in the integrity of their Government.”386

However, in a momentous ruling, the Supreme Court scaled back the 1974
FECA amendments.387 In the 1976 case of Buckley v. Valeo, the Supreme Court
invalidated the limits on independent and self-funded expenditures, as well as
FECA’s cap on overall campaign expenditures.388 The Court held that FECA’s
expenditure limits “place substantial and direct restrictions on the ability of
candidates, citizens, and associations to engage in protected political expression,
restrictions that the First Amendment cannot tolerate.”38° Importantly, however,
key parts of the law survived. Although the justices struck down the expenditure
limits, they upheld FECA’s contribution limits, presidential public funding
system, and mandatory disclosure provisions.3® As the Court explained,
FECA’s contribution limits “serve the basic governmental interest in
safeguarding the integrity of the electoral process without directly impinging
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upon the rights of individual citizens and candidates to engage in political debate
and discussion.”391

Buckley thus gave rise to a hybrid campaign finance system of partial
regulation and partial deregulation. Under Buckley, government regulators
would police campaign contributions to a far greater degree than ever before. In
addition, the new Federal Election Commission brought an unprecedented
degree of transparency to federal fundraising practices. But the Court’s
invalidation of expenditure limits ensured that campaign costs would continue
to soar.392 In 2010 and 2014, the Supreme Court further deregulated the system
by striking down restrictions on independent expenditure groups and FECA’s
aggregate contribution limits.393 The Buckley era thus paradoxically increased
fundraising demands on candidates, while limiting individual campaign
contributions.3** As a result, candidates found themselves trapped on a
fundraising treadmill that grew steeper and faster with each passing election
cycle.395 By the third decade of the 21st century, the Buckley era looked more
like Frankenstein’s monster than a sensible system of campaign finance
regulation.

V. CONCLUSION

More than fifty years have passed since Watergate gave rise to the modern
era of campaign regulation. The public remains as dissatisfied with the state of
campaign finance law in the 2020s as it was in the 1970s. Public opinion surveys
find that a large majority of Americans believe that Congress has failed to
adequately regulate money’s role in politics.3%¢ A 2023 Pew Research Center
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poll, for example, found that 85 percent of Americans believe that the “cost of
political campaigns makes it hard for good people to run for office.”397

As Professor Stephanopoulos persuasively argues, a healthy democracy
depends on the alignment of officeholders and constituents.3°8 But some areas
of election law have proven more difficult to align than others, campaign finance
foremost among them. The Aristocratic Era, the Patronage Era, and the
Nominally Regulated Era all failed to align campaign finance law with
democratic values. Time and again, the influence of partisan actors and deep-
pocketed special interest groups stymied campaign reform. Whether modern
reformers can escape history’s long shadow remains an open question.
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