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At present, American constitutional law gives short shrift to the 

democratic value of alignment (congruence between governmental 

outputs and popular preferences). But it doesn’t have to be this way. In 

this symposium contribution, I outline three ways in which 

constitutional law could incorporate alignment. First, alignment 

resembles federalism in that it’s a principle implied by the 

Constitution’s text, structure, and history. So doctrines analogous to 

those that implement federalism could be crafted to operationalize 

alignment. Second, comparative constitutional law recognizes 

democratic malfunctions that involve misalignment as well as 

innovative judicial remedies for these problems. Likewise, American 

constitutional law could appreciate the full arrays of misaligning 

threats and potential judicial responses to them. Lastly, one of the key 

concepts of modern originalism is the construction zone, in which 

disputes must be resolved on grounds other than the constitutional 

text’s original meaning. Alignment could be a factor that courts 

consider in the construction zone, pushing them to further, not to 

frustrate, this value. 
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I. INTRODUCTION 

As its name indicates, Aligning Election Law argues that alignment—

congruence between governmental outputs and popular preferences—should be 

a key tenet of the law that governs American elections. Alignment’s reach, 

however, isn’t limited to election law. In Chapter Ten of the book, I explained 

that numerous nonelectoral domains have major implications for alignment. 

These include the structure of the legislative process, media coverage of 

political developments, the regulation of labor unions, and the extent of 
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economic inequality.1 In Chapter Four, I also sketched potential doctrinal 

approaches that could be used in electoral and nonelectoral cases alike. In both 

sets of cases, the law could recognize an effect test prohibiting, or at least 

heightening scrutiny of, misaligning policies.2 Additionally, or alternatively, the 

law could treat the promotion of alignment as a compelling state interest capable 

of, if substantiated, saving measures attacked on other grounds.3 

In this symposium contribution, I focus on applying alignment theory to a 

single important field: American federal constitutional law. “Democracy is the 

Banquo’s ghost of American constitutionalism,” another symposium 

participant, Richard Pildes, once wrote.4 “[S]ustained attention to democracy 

itself has been startlingly absent from the constitutional canon.”5 Alignment, of 

course, is a vital aspect of democracy itself: “a concept at the core of what it 

means to be a democracy,” as I put it in the book.6 By exploring how 

constitutional law could incorporate alignment, I thus join the project of moving 

democracy from the outskirts to the center of this legal domain. I join the project 

of making democracy a less ethereal, more corporeal constitutional value. 

I just referred to American federal constitutional law to distinguish it from 

the constitutional law of both U.S. states and other countries. While American 

federal constitutional law is my subject here, most of my points hold for any 

constitutional system that aims to align the work of the government with the will 

of the people. I also emphasize alignment in this piece while paying little 

attention to other democratic principles: competition, participation, deliberation, 

and so on. But constitutional law is permeable to these other principles for much 

the same reasons, and in much the same ways, as it could be receptive to 

alignment. A last prefatory note is that my three claims here are largely unrelated 

to one another. I begin outlining a general theory of democratic 

constitutionalism in the pages that follow, but I hardly complete this 

monumental task. 

My first claim is that constitutional doctrine could further alignment through 

many of the same methods by which it currently advances other overarching but 

unwritten values. Specifically, federalism—the notion that states are significant, 

sovereign actors and the federal government lacks plenary power—is the 

impetus for a host of constitutional rules. Federalism justifies limits on 

Congress’s authority to legislate under the Commerce Clause7 and the 

Reconstruction Amendments.8 Federalism also precludes federal 

 

 1  See NICHOLAS O. STEPHANOPOULOS, ALIGNING ELECTION LAW 272–92 (2024). 

 2  See id. at 117–19. 

 3  See id. at 120–21. 

 4  Richard H. Pildes, Democracy, Anti-Democracy, and the Canon, 17 CONST. 

COMMENT. 295, 295 (2000). 

 5  Id. at 296. 

 6  STEPHANOPOULOS, supra note 1, at 63. 

 7  See, e.g., United States v. Lopez, 514 U.S. 549, 564–66 (1995). 

 8  See, e.g., City of Boerne v. Flores, 521 U.S. 507, 534–35 (1997). 
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commandeering of state governments9 and most federal authorizations of suits 

against states for money damages.10 Federalism drives interpretive 

presumptions, too, that federal statutes neither preempt state laws11 nor disrupt 

the usual federal-state balance.12 Analogous doctrines based on alignment rather 

than federalism are easy to imagine. Governmental power (both federal and 

state) could be constrained when its exercise risks substantial misalignment. 

Certain highly misaligning policies could be flatly prohibited. Statutes (again 

enacted by all levels of government) could be construed to avoid misalignment 

where possible. These are the tools through which constitutional law safeguards 

federalism, and they could be deployed to improve alignment, too. 

Second, I recast recent work by comparative constitutional law scholars in 

terms of alignment. Over the last few years, an exciting literature has emerged 

on “comparative political process theory”: how courts and nonjudicial actors 

across the world can protect the political process from antidemocratic threats.13 

This literature identifies a wider array of antidemocratic threats than did John 

Hart Ely when he developed this theory in the American context decades ago.14 

This literature also contemplates a wider array of judicial responses: not just 

“strong” invalidation of policies but also “weak” remedies that reason narrowly 

and/or enable iterative interactions with the elected branches.15 These defining 

features of comparative political process theory, I argue, can be seen through 

the prism of alignment and applied to American constitutional law. For example, 

most of the novel dangers to democracy operate by causing, or at least making 

likely, considerable misalignment. Similarly, most of the creative judicial 

responses to these perils are both aligning and feasible for American courts to 

undertake. 

Third, I maintain that alignment should play a role in originalist theory. I 

observed in the book that the original meaning of the “Republican Form of 

Government” guaranteed to every state is close to an aligned political order.16 I 

also noted that pivotal drafters like James Madison and John Bingham believed 

they were constitutionalizing a principle much like alignment.17 My new points 

here involve the “construction zone” that’s central to modern originalist 

thought.18 In this zone, the original meaning of the constitutional text is 

 

 9  See, e.g., New York v. United States, 505 U.S. 144, 161 (1992). 

 10  See, e.g., Alden v. Maine, 527 U.S. 706, 712 (1999). 

 11  See, e.g., Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 241 (1947). 

 12  See, e.g., Gregory v. Ashcroft, 501 U.S. 452, 460–61 (1991). 

 13  See, e.g., Stephen Gardbaum, Comparative Political Process Theory, 18 INT’L J. 

CONST. L. 1429, 1448–57 (2020). 

 14  See, e.g., id. at 1434–48. 

 15  See, e.g., ROSALIND DIXON, RESPONSIVE JUDICIAL REVIEW: DEMOCRACY AND 

DYSFUNCTION IN THE MODERN AGE 95–270 (2023). 

 16  See STEPHANOPOULOS, supra note 1, at 101. 

 17  See id. at 103–05. 

 18  See, e.g., Lawrence B. Solum, Originalism and Constitutional Construction, 82 

FORDHAM L. REV. 453, 469–72 (2013). 
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insufficient to decide a case, so other analytical methods must be used. The 

promotion of alignment, I claim, is one of these available methods. When the 

original meaning is ambiguous or vague, and one position would boost 

alignment while another would undermine it, courts could systematically opt for 

the former stance. I also acknowledge that some originalists have already 

suggested democracy as an interpretive guide in the construction zone.19 

However, they’ve wrongly equated democracy with simply deferring to policies 

enacted by the elected branches.20 Alignment sometimes calls for such 

deference. But it sometimes entails judicial intervention to strike down 

misaligning measures. 

II. ANALOGIZING TO FEDERALISM 

The Constitution lacks an explicit “Federalism Clause” or “Separation-of-

Powers Clause.” It never directly names these values, instead indirectly 

indicating their importance through numerous provisions, and an overall 

structure, that reflect their influence. Democracy—in particular, the democratic 

principle of alignment—closely resembles federalism and the separation of 

powers. Like them, alignment is never specified as an objective by the 

Constitution. Also like them, alignment is strongly implied as a goal by several 

constitutional clauses as well as the charter’s basic design. All three values, I 

wrote in the book, derive from “a reasonable reading of [the Constitution’s] 

language, its drafters’ thinking, and courts’ decisions over the years.”21  

I’m not the first scholar to analogize democracy to federalism and the 

separation of powers. Jack Balkin comments that “republicanism, or 

representative democracy” is one of “a small number of underlying principles 

that are not directly stated but that we infer from constitutional text and 

structure.”22 Jessica Bulman-Pozen and Miriam Seifter also compare “the 

democracy principle” implicit in most state constitutions “to more familiar 

constitutional concepts, such as federalism or the separation of powers.”23 

“Each of those constitutional concepts has textual, historical, and structural 

hooks, and scholars and jurists widely view them as defining features of the 

federal Constitution, even as they lack express definition.”24  

 

 19  See, e.g., Michael Stokes Paulsen, Does the Constitution Prescribe Rules for Its 

Own Interpretation, 103 NW. U. L. REV. 857, 881–82 (2009). 

 20  See, e.g., id. 

 21  STEPHANOPOULOS, supra note 1, at 99. 

 22  Jack M. Balkin, Republicanism and the Constitution of Opportunity, 94 TEX. L. 

REV. 1427, 1428 (2016). 

 23  Jessica Bulman-Pozen & Miriam Seifter, The Democracy Principle in State 

Constitutions, 119 MICH. L. REV. 859, 865 (2021). 

 24  Id.; see also, e.g., Ernest A. Young, Making Federalism Doctrine: Fidelity, 

Institutional Competence, and Compensating Adjustments, 46 WM. & MARY L. REV. 1733, 

1746 (2005) (arguing for the recognition of “fundamental structural principles, like 

‘federalism’ or ‘separation of powers’” that “do not appear in the constitutional text” yet 
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Until now, though, these academics (myself included) haven’t pushed this 

analogy very far. They’ve been content to spot the similarities between 

democracy, federalism, and the separation of powers and to advocate in general 

terms that all three values be treated comparably. They haven’t addressed, at a 

granular level, how the doctrinal techniques that currently further other 

principles could also be harnessed to advance democracy.25 I pursue this 

doctrinal analogy here, but I do so only with respect to federalism. In my 

judgment, the separation of powers is a narrower concern that has purchase 

mainly in the smaller category of cases in which the branches of the federal 

government are at odds with one another.26 Federalism, in contrast, is implicated 

whenever the powers of the federal government or of the states, or the 

relationships among these actors, are at issue. I also pursue this analogy with 

full awareness that constitutional doctrine is often epiphenomenal: a superficial 

explanation for outcomes that fails to capture their deeper causes. While this 

may be true, as Richard Fallon argues, doctrine is nevertheless “indispensable” 

because the Constitution’s “effective implementation requires [it].”27  

Federalism, then, motivates a wide range of constitutional rules.28 Some of 

these are limits on Congress’s authority to legislate under Article I and the 

Reconstruction Amendments. Under the Commerce Clause, for instance, 

Congress can regulate only economic (not noncommercial) activity,29 only 

activity (not inactivity),30 and only when it has a substantial (not any) effect on 

interstate commerce.31 The rationale for these restrictions is that a more 

deferential approach would “convert congressional authority under the 

Commerce Clause to a general police power of the sort retained by the States.”32 

Under the Fourteenth Amendment, likewise, congressional action must be 

congruent and proportional (not merely related) to preventing or remedying 

 

“have long been understood as bedrock ideas undergirding the textual provisions in the 

document and tying them together into a coherent structure”). 

 25  But see Jessica Bulman-Pozen & Miriam Seifter, State Constitutional Rights and 

Democratic Proportionality, 123 COLUM. L. REV. 1855, 1859 (2023) (proposing that the 

state constitutional democracy principle be implemented through “democratic 

proportionality review”). 

 26  See, e.g., Daryl J. Levinson, Foreword: Looking for Power in Public Law, 130 

HARV. L. REV. 31, 140 (2016) (“If the goal is equalizing the political power of disadvantaged 

groups and interests, [many areas are] likely much more [relevant] than separation of 

powers.”). 

 27  Richard H. Fallon, Jr., Foreword: Implementing the Constitution, 111 HARV. L. 

REV. 54, 57, 61 (1997). 

 28  See, e.g., Ernest A. Young, The Rehnquist Court’s Two Federalisms, 83 TEX. L. 

REV. 1, 8 (2004) (listing these “judge-made principles that mediate the relationships among 

our national and state governments”). 

 29  See United States v. Lopez, 514 U.S. 549, 565–66 (1995). 

 30  See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 555 (2012). 

 31  See, e.g., id. at 549. 

 32  Lopez, 514 U.S. at 567. 
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constitutional violations.33 This constraint stops Congress, “under the guise of 

insuring equal protection, [from] blot[ting] out all state power, leaving the 50 

States as little more than impotent figureheads.”34  

Other federalism-based doctrines are outright prohibitions of certain steps 

the federal government might wish to take. The federal government is barred 

from commandeering states: ordering their legislatures35 or executive officials36 

to do (or not do37) certain things. Commandeering is forbidden because 

“[a]ccountability is . . . diminished when, due to federal coercion, elected state 

officials cannot regulate in accordance with the views of the local electorate.”38 

Nor may Congress, under its Article I powers, authorize suits against states for 

money damages.39 States “retain a residuary and inviolable sovereignty,” and 

“a sovereign [cannot] be sued without its consent.”40  

Still other doctrines grounded in federalism take the form of interpretive 

presumptions rather than constitutional rules. Federal statutes are presumed not 

to preempt state policies unless Congress’s intent to do so is clear.41 This 

presumption helps to preserve “the historic police powers of the States,” 

allowing them to remain in “field[s] which the States have traditionally 

occupied.”42 Federal statutes are also presumed not to “upset the usual 

constitutional balance of federal and state powers.”43 In introducing this 

presumption, the Supreme Court penned a virtual paean to federalism. Its 

“numerous advantages” include “more sensitiv[ity] to the diverse needs of a 

heterogenous society,” “increase[d] opportunity for citizen involvement in 

democratic processes,” “more innovation and experimentation in government,” 

and “a check on abuses of government power.”44  

Interestingly, federalism isn’t implemented through a direct effect test of 

the sort I offered in the book for challenging misaligning measures. That is, no 

test forbids laws that subvert federalism by more than a certain extent, or adjusts 

judicial scrutiny based on the scale of the threat posed to federalism, or shifts 

the burden to defendants to show that policies that damage federalism are 

justifiable on other bases.45 This may be because federalism is much more 

 

 33  See City of Boerne v. Flores, 521 U.S. 507, 520 (1997). 

 34  Oregon v. Mitchell, 400 U.S. 112, 126 (1970) (opinion of Black, J.). 

 35  See New York v. United States, 505 U.S. 144, 176 (1992). 

 36  See Printz v. United States, 521 U.S. 898, 925 (1997). 

 37  See Murphy v. Nat’l Collegiate Athletic Ass’n, 584 U.S. 453, 474 (2018). 

 38  New York, 505 U.S. at 169. 

 39  See Alden v. Maine, 527 U.S. 706, 712 (1999); Seminole Tribe v. Florida, 517 

U.S. 44, 47 (1996). 

 40  Alden, 527 U.S. at 715 (internal quotation marks omitted). 

 41  See, e.g., Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). 

 42  Id. 

 43  Gregory v. Ashcroft, 501 U.S. 452, 460 (1991). 

 44  Id. at 458. 

 45  See STEPHANOPOULOS, supra note 1, at 117–19 (discussing these options for a test 

targeting misaligning policies). 
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difficult to quantify than alignment (or other democratic values like competition 

and participation, which also lend themselves to measurement). In fact, I’m 

unaware of any metric that purports to capture the state of American 

federalism—let alone how it might vary in response to one or another law.46  

Focusing on the methods that are used to safeguard federalism, they could 

all be repurposed to promote alignment. Begin with limits on Congress’s 

authority to legislate in areas where expansive congressional action might 

undermine federalism. By the same token, congressional power could be 

restricted in contexts where, if exercised freely, it risks causing considerable 

misalignment. Elections, the main topic of the book, are, of course, one of these 

contexts. But, in the spirit of aligning constitutional (not just election) law, I’ll 

use the nonelectoral domains I cited in Chapter Ten as my examples here.47 

When Congress addresses legislative procedure, the news media, labor law, and 

the distribution of wealth, then, it could be held to a more rigorous standard than 

the generic “appropriate means” formulation.48 Perhaps Congress should have 

to demonstrate that its chosen policy would have a “substantial effect”—in a 

positive direction—on a value relevant to the field of legislation.49 Or maybe 

Congress should be required to establish “congruence and proportionality” 

between its law and a pertinent (and salutary) objective.50  

A potential concern with this transplantation of federalism doctrine is that, 

when Congress legislates in sweeping terms, it’s more likely to erode than to 

bolster federalism.51 On the other hand, far-reaching congressional action can 

be aligning as easily as misaligning.52 A rule entailing judicial skepticism 

whenever Congress regulates the nonelectoral domains from Chapter Ten 

therefore seems too crude. Such a rule would probably result in too many false 

positives: too many instances in which aligning laws are closely scrutinized and 

even invalidated. 

A response to this worry could be shifting the unit of analysis from the area 

to the content of legislation. In Chapter Ten, I surveyed the available empirical 

evidence and concluded that the government foments misalignment when it 

empowers the majority party (as opposed to the chamber majority) in the 

 

 46  Cf. Charles Fried, Types, 14 CONST. COMMENT. 55, 57 (1997) (criticizing effect 

tests more generally because they “risk asking too much, and so introduce an indeterminacy 

that invites a kind of balancing that itself has serious disadvantages”). 

 47  See STEPHANOPOULOS, supra note 1, at 272–92. 

 48  M‘Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819). 

 49  United States v. Darby, 312 U.S. 100, 119 (1941). 

 50  City of Boerne v. Flores, 521 U.S. 507, 520 (1997). 

 51  To be sure, sweeping congressional action can further federalism, too, especially if 

the concept is understood in more cooperative terms. See, e.g., Roderick M. Hills, Jr., The 

Political Economy of Cooperative Federalism: Why State Autonomy Makes Sense and “Dual 

Sovereignty” Doesn’t, 96 MICH. L. REV. 813, 858–71 (1998). 

 52  See, e.g., Nicholas O. Stephanopoulos, The Sweep of the Electoral Power, 36 

CONST. COMMENT. 1, 29–48 (2021) (arguing that the vast majority of congressional electoral 

legislation has been pro-democratic). 
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legislature, when it inhibits media coverage of political developments, when it 

weakens labor unions, and when it exacerbates economic inequality.53 In these 

situations, federalism-style limits on congressional authority could be applied, 

making it more difficult for laws that are likely to be misaligning to run the 

gauntlet of judicial review. In contrast, courts could take a much more 

deferential stance toward congressional policies that are apt to improve, not to 

worsen, alignment. These include aspects of legislative procedure that favor the 

chamber majority, efforts to boost the quantity and quality of news coverage, 

measures that increase union density, and egalitarian economic interventions.54 

Federalism doctrine lacks this bifurcated structure in which the judicial posture 

varies based on the substance (not the field) of congressional legislation. But 

this dichotomy may be sensible when it comes to a democratic value, like 

alignment, that Congress can both further and frustrate. 

Another point is that federalism doctrine primarily binds the federal 

government. That’s the entity that, in courts’ view, poses the main danger to the 

federal-state balance.55 Conversely, the federal government and the states 

(including local governments) are equally able to enact misaligning legislation. 

If anything, historically, the federal government has been considerably less 

likely than the states to foster misalignment.56 Accordingly, federalism doctrine 

requires another adjustment to be made applicable to the pursuit of alignment. 

Not only should it toggle between skepticism and deference depending on the 

content of legislation, but it should also operate identically whether the level of 

government is federal, state, or local. Differentiating between governmental 

strata is appropriate for federalism doctrine (at least if it’s right about the federal 

menace to the federal-state balance). But no such distinction is needed for 

doctrine aimed at the advancement of alignment, which can be compromised by 

federal, state, and local governments alike. 

The second judicial technique for defending federalism is flatly banning 

certain federal policies, like commandeering the states and authorizing most 

suits against them for money damages. The analogue to this strategy in the 

context of alignment would be prohibiting specific measures that usually or 

always cause significant misalignment. These measures wouldn’t merely be 

subject to searching judicial review (the thrust of the first judicial approach to 

preserving federalism). Instead, they’d be categorically unavailable to the 

elected branches, no matter how desirable they are in other respects. Their potent 

misaligning impact would trump any advantages they might have. 

 

 53  See STEPHANOPOULOS, supra note 1, at 272–92. 

 54  See id. 

 55  Our federal structure does bind states, too, in that their policies can be preempted 

by the federal government, and, less importantly, in that they can’t burden interstate 

commerce in violation of the Dormant Commerce Clause. See, e.g., Gibbons v. Ogden, 22 

U.S. (9 Wheat.) 1, 209–11 (1824). 

 56  This is true, at least, in the electoral context. See Stephanopoulos, supra note 52, at 

29–48. 
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Note that this judicial technique would also have to be tailored to the 

alignment context. Courts forbid only the federal government from taking 

certain steps because of their commitment to federalism. But since governments 

at all levels can (and often do) imperil alignment, any outright prohibitions of 

misaligning laws should apply equally to federal, state, and local actors. Which 

policies should be withdrawn from the regular political process on this ground? 

Again considering only nonelectoral measures, I showed in Chapter Ten that 

majority party agenda control in legislative chambers, some supermajority 

legislative voting rules, restrictions on the autonomy and resources of the media, 

right-to-work laws disincentivizing union membership, and inegalitarian cuts to 

taxation and spending, all materially worsen misalignment.57 These are 

plausible places to start, then, in compiling a list of misaligning choices that 

governments simply couldn’t make. 

I say plausible starting points, not certain endpoints, because before a policy 

is removed from the menu of available options, a determination must 

presumably be made that its threat to the relevant constitutional value is 

intolerable. This kind of wholesale judgment must underlie the courts’ position 

that commandeering and most suits against states for money damages are barred 

across the board, not reviewable on a retail basis.58 Similarly, that the measures 

I just flagged are typically misaligning isn’t enough to say that courts should 

proscribe them in all circumstances. Courts should also ask how much 

misalignment they produce, how often they do so, which legitimate goals they 

serve, how necessary they are to the achievement of these aims, and so on. These 

factors would be quite cumbersome to analyze in every case that comes along. 

So, to economize on judicial decision costs, courts could evaluate the factors ex 

ante, as a general matter, and then retract a few policies from (while leaving 

most policies to) ordinary politics. 

The last judicial method for upholding federalism is presuming that federal 

statutes neither preempt state laws nor disturb the usual federal-state balance. 

Analogous interpretive presumptions promoting alignment are readily 

conceivable. More abstractly, there could be a presumption that statutory 

ambiguities should be resolved in favor of, not against, greater alignment. At a 

more granular level, some of the major drivers of alignment could generate their 

own presumptions. Statutory ambiguities could be construed to enable more 

citizen participation in the political process, to avoid non-majoritarian voting 

rules, to amplify the volume and caliber of political coverage, to boost union 

density and influence, to resist inegalitarian economic measures, and so forth. 

Federalism is furthered by more than one canon, and the same could be true of 

alignment. 

 

 57  See STEPHANOPOULOS, supra note 1, at 272–92. 

 58  The Supreme Court has not justified these prohibitions in these terms, however. 
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These alignment canons would be “substantive,” in the terminology of 

scholars of statutory interpretation.59 That is, they would advance a particular 

substantive value—alignment—not help courts to correctly identify the 

meaning of statutory language. Substantive canons are viewed with suspicion 

by some textualists because they’re motivated by factors other than statutes’ 

ordinary meaning.60 Nevertheless, substantive canons are ubiquitous in both 

historical and contemporary statutory interpretation.61 They’re also frequently 

used by many of the same judges who declare themselves (in other cases) to be 

staunch textualists.62 And more to the point here, all federalism canons are 

inherently substantive, seeking to buttress federalism whether or not this is the 

best reading of the statutory text. My argument is just that, if federalism is a 

suitable objective for substantive canons, so is alignment.63  

Moreover, this claim is considerably less novel than my earlier ideas for 

adapting federalism doctrine to the alignment context. As Richard Hasen 

observes, many state courts already employ a so-called “Democracy Canon” to 

resolve statutory ambiguities in favor of certain notions of democracy.64 The 

Democracy Canon is mainly invoked to allow registered voters to vote (and 

have their ballots counted) and to provide ballot access to minor candidates and 

parties.65 Alignment canons might be broader than the Democracy Canon in that 

they’d apply to not just voting and ballot access but also other electoral and 

nonelectoral issues. But alignment canons would otherwise operate identically 

to the Democracy Canon. Like it, they’d load the interpretive dice on behalf of 

a democratic value, pushing courts to construe ambiguities to bolster that value 

(in circumstances where alignment is factually implicated and the statutory text 

permits the aligning reading). 

In sum, I’ve discussed three strands of federalism doctrine that could be 

rewoven to serve alignment: stricter judicial review, flat prohibitions, and 

 

 59  See, e.g., James J. Brudney & Corey Ditslear, Canons of Construction and the 

Elusive Quest for Neutral Reasoning, 58 VAND. L. REV. 1, 12 n.45 (2005) (noting “the 

prevailing taxonomy that divides the canons into two basic categories: linguistic and 

substantive”). 

 60  See, e.g., ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND 

THE LAW 28 (new ed., 2018) (“To the honest textualist, all of these [substantive canons] are 

a lot of trouble.”). 

 61  See, e.g., Richard L. Hasen, The Democracy Canon, 62 STAN. L. REV. 69, 93 (2010) 

(“Anglo-American courts have accepted some substantive canons as legitimate for at least 

400 years . . . .”). 

 62  See, e.g., id. (“[E]ven Justice Scalia recognizes the validity of some traditional 

substantive canons.”). 

 63  Like other aspects of federalism doctrine, federalism canons couldn’t simply be 

transplanted to the alignment context without any further adjustment. Alignment canons 

would also need to be made applicable to statutes enacted by governments at all levels—not 

solely the federal government. 

 64  See Hasen, supra note 61, at 75–88 (describing the history and scope of the 

Democracy Canon). 

 65  See id. at 84 (discussing the “two principal purposes” of the Democracy Canon). 
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interpretive presumptions. Which of these doctrinal tools is most apt in any 

given situation? Unfortunately, this is a question that federalism doctrine hasn’t 

even asked, let alone answered. The Supreme Court has never explained why it 

toggles between, say, closer review for laws enacted under the Commerce 

Clause, a ban on commandeering, and presumptions that some statutes promote 

some aspects of federalism. Thinking about this issue from first principles, a 

reasonable approach might be to match the doctrinal method to the scale of the 

risk to the relevant constitutional value.66 An outright prohibition entirely 

prevents the elected branches from taking a given action. Such a draconian step 

might be reserved for the policies that most gravely endanger the value. On the 

other hand, more rigorous review isn’t necessarily fatal, especially if the elected 

branches proceed carefully and build a record justifying their choices. This 

could be the appropriate posture when the value is in some, but not extreme, 

peril. Lastly, interpretive presumptions are weaker than constitutional rules 

because the elected branches can override them with clear statutory language. 

These canons may be a good fit when the elected branches need only a nudge—

not a heavier judicial hand—to adequately respect the value. 

This isn’t the place to work out what this framework would mean for courts’ 

pursuit of alignment. For now, I just want to note that the law could be 

intentional in its pairing of judicial technique with subject matter. A sprawling 

edifice whose vast expanse is the product of little central planning—a fair, if 

less than charitable, description of federalism doctrine—isn’t the only option.67 

Alignment doctrine could and should aspire to be more coherent than that. 

III. BORROWING FROM ABROAD 

Federalism doctrine is an intriguing analogy for the hypothetical 

constitutional law of alignment because it comprises such a rich array of judicial 

tactics. Federalism doctrine is a suboptimal comparator, though, in that 

federalism itself is a nondemocratic value. The whole of American federal 

constitutional law (including but not limited to federalism doctrine) is also a 

nonideal comparator for much the same reason. As I remarked at the outset 

(building on Pildes’s work), constitutional law tends to pay little attention to 

democracy itself.68 It certainly emphasizes democracy less than structural 

principles like federalism and the separation of powers, or than contested 

concepts like liberty and equality. There are exceptions, to be sure. In recent 

years, some scholars have analyzed the output of the Roberts Court based on its 

 

 66  Cf. Aziz Z. Huq, Tiers of Scrutiny in Enumerated Powers: Jurisprudence, 80 U. 

CHI. L. REV. 575, 580 (2013) (“[T]he aim of judicial doctrine is to promote a bundle of 

normatively desirable constitutional ‘goods.’”). 

 67  See, e.g., Richard H. Fallon, Jr., The “Conservative” Paths of the Rehnquist 

Court’s Federalism Decisions, 69 U. CHI. L. REV. 429, 433 (2002) (noting “the variegated, 

sometimes puzzling, pattern of the Rehnquist Court’s federalism decisions”). 

 68  See supra notes 4–6 and accompanying text. 
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democratic impact.69 Other academics have examined how the law of abortion 

intersects with democratic considerations.70 Thanks to this work, democracy 

may no longer quite be “the Banquo’s ghost of American constitutionalism.”71 

But it’s still, at best, a supporting character in a drama starring other actors. 

Democracy is closer to the center of the stage in other domestic public law 

fields, such as administrative law,72 state constitutional law,73 and, of course, 

election law.74 In my opinion, however, the legal domain that has given the most 

thought lately to furthering democracy is comparative constitutional law. In 

2020, Stephen Gardbaum wrote an article, Comparative Political Process 

Theory, that self-consciously sought to update Ely’s famous theory of judicial 

review and to make it applicable internationally.75 Several scholars responded 

immediately to Gardbaum,76 and over the next half-decade, comparative 

political process theory (also known as comparative representation 

reinforcement theory) developed into a vibrant subfield. In 2021, the 

International Journal of Constitutional Law published a symposium on “Ely in 

the World: The Global Legacy of Democracy and Distrust Forty Years On.”77 

In 2023, Rosalind Dixon wrote a major book introducing “a truly comparative, 

sociologically informed account of judicial representation-reinforcement.”78 

And in 2025, Global Constitutionalism published a special issue on “the new 

comparative political process theory,” with contributions from Gardbaum, 

Dixon, and numerous other scholars.79  

This emerging literature makes two key moves, both of which can be 

reframed in terms of alignment. If American federal constitutional law 

embraced alignment, it could thus borrow diagnoses and prescriptions from 

comparative constitutional law. Likewise, comparative constitutional law could 

 

 69  See, e.g., Aziz Z. Huq, The Counterdemocratic Difficulty, 117 NW. U. L. REV. 

1099, 1132–73 (2023); Nicholas O. Stephanopoulos, The Anti-Carolene Court, 2019 SUP. 

CT. REV. 111, 147–69 (2019). 

 70  See, e.g., Melissa Murray & Katherine Shaw, Dobbs and Democracy, 137 HARV. 

L. REV. 728, 749–76 (2024); Douglas NeJaime & Reva Siegel, Answering the Lochner 

Objection: Substantive Due Process and the Role of Courts in a Democracy, 96 N.Y.U. L. 

REV. 1902, 1914–42 (2021). 

 71  Pildes, supra note 4, at 295. 

 72  See, e.g., Blake Emerson, Liberty and Democracy Through the Administrative 

State: A Critique of the Roberts Court’s Political Theory, 73 HASTINGS L.J. 371, 378-408 

(2022). 

 73  See, e.g., Bulman-Pozen & Seifter, supra note 23, at 863–94. 

 74  See, e.g., STEPHANOPOULOS, supra note 1, at 97-122. 

 75  See Gardbaum, supra note 13, at 1449–57. 

 76  See Symposium, Replies to Stephen Gardbaum, 18 INT'L J. CONST. L. 1458 (2020).  

 77   See Symposium, Ely in the Word: The Global Legacy of Democracy and Distrust 

Forty Years On, 19 INT'L J. CONST. L. 427 (2021). 

 78  DIXON, supra note 15, at 2. 

 79  See Special Issue, The New Comparative Political Press Theory, 14 GLOB. 

CONSTITUTIONALISM 206 (2025). 
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present its novel ideas through the lens of alignment, thereby orienting them 

around a single, intuitive value with theoretical appeal and empirical tractability. 

This literature’s first move is to identify democratic failures beyond those 

named by Ely almost half a century ago. Ely argued that courts should intercede 

if (and only if) incumbent officeholders are “choking off the channels of 

political change” to keep their grip on power or a cohesive majority is 

“systematically disadvantaging some minority out of simple hostility 

or . . . prejudice[].”80 To this pair of malfunctions, Gardbaum, in an illustrative 

list, adds five more.81 First, the legislature declining to hold the executive 

accountable for corruption and other abuses.82 Second, the government 

subverting or capturing institutions designed to be independent, such as courts, 

electoral commissions, and anticorruption agencies.83 Third, special interests 

(often powerful minorities) distorting the political process in their favor.84 

Fourth, the political process breaking down such that effective governance 

becomes impossible.85 And fifth, the legislature acting through rushed, irregular 

processes and without deliberation.86  

To my eye, all these democratic problems entail, or at least risk, substantial 

misalignment. They could therefore be understood as common mechanisms of 

misalignment, not discrete failures of democracy.87 Begin with the legislature’s 

refusal to hold the executive accountable for malfeasance. Executive 

malfeasance is presumably unpopular in most circumstances. Executive 

malfeasance also becomes more likely if the legislature doesn’t investigate, 

publicize, or punish it. Legislative idleness in this context therefore increases 

the probability of executive action opposed by the public—that is, 

misalignment. Next, take the government’s subversion or capture of institutions 

meant to be independent. These institutions are often aligning. Courts aim for 

compliance with laws that (hopefully) correspond to public opinion; electoral 

commissions try to run elections whose results reflect voters’ preferences; and 

 

 80  JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 103 

(1980). 

 81  I focus on Gardbaum’s list for ease of exposition. But other comparativists have 

offered somewhat different catalogs of democratic dysfunction. See, e.g., DIXON, supra note 

15, at 2 (emphasizing “[a]ntidemocratic monopoly power,” “[d]emocratic blind spots,” and 

“[d]emocratic burdens of inertia”); Manuel José Cepeda Espinosa & David Landau, A Broad 

Read of Ely: Political Process Theory for Fragile Democracies, 19 INT’L J. CONST. L. 548, 

549 (2021) (advocating a judicial role that includes “protecting fragile democracies against 

erosion, improving the performance of democratic institutions, protecting discrete and 

insular minorities, and protecting against majoritarian political failures”). 

 82  See Gardbaum, supra note 13, at 1435–38. 

 83  See id. at 1438–42. 

 84  See id. at 1442–44. 

 85  See id. at 1444–46. 

 86  See id. at 1446–48. 

 87  Cf. STEPHANOPOULOS, supra note 1, at 48–56 (arguing that several well-known 

theories of democracy overlap with alignment). 
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anticorruption agencies fight typically unpopular corruption. If these aligning 

institutions are compromised, misalignment is apt to ensue. 

Third, distortion of the political process in special interests’ favor is 

virtually synonymous with misalignment. The hallmark of special interests is 

that their policy demands are, well, special—not general, not the same as those 

of the public at large. So, if the political process is producing outcomes sought 

by special interests, those outcomes must be misaligned with most people’s 

views. Fourth, a full breakdown of the political process, obviating effective 

governance, also leads almost inevitably to misalignment. As long as most 

people want the political process to do something, want effective governance, 

the frustration of these desires is necessarily misaligning. And fifth, when the 

legislature acts quickly, irregularly, non-deliberatively, there’s less opportunity 

for aligning forces to exert influence on it. Constituents have less time to 

mobilize, the media has less to cover, and the subject of the legislation is less 

politically salient. Indeed, the inhibition of these aligning dynamics is frequently 

the point of legislative non-deliberativeness. This behavior tends to be a sign 

that the legislature is defying public opinion and straining to reduce the resulting 

political cost. 

The upshot is that, if alignment were an objective of American federal 

constitutional law, courts could and should focus on the democratic 

malfunctions specified by Gardbaum and other comparativists. By doing so, 

courts would improve alignment because all these malfunctions are usually or 

always misaligning. By the same token, comparativists could and should 

supplement their lists of particular democratic problems with a broader 

recommendation that courts intervene whenever policies threaten considerable 

misalignment. This guidance would simply be a generalization of 

comparativists’ existing advice to courts—a recognition that, just as Ely’s two 

scenarios “do not exhaust the situations in which [democratic] failure occurs,” 

neither do comparativists’ longer catalogs.88  

The second move of the new comparative literature is to lay out a wider 

range of judicial remedial options. Ely assumed that courts would exercise 

“strong” judicial review in the uncommon cases in which they found 

unconstitutional conduct.89 In contrast, comparativists stress that courts can do 

many, typically “weaker,” things than immediately nullifying unlawful 

governmental action. Here, for example, are some of Dixon’s suggestions.90 

 

 88  Gardbaum, supra note 13, at 1434. 

 89  See, e.g., id. at 1448 (discussing Ely’s thinking on judicial remedies). 

 90  I again focus on a single scholar’s (Dixon’s) work for ease of exposition. For 

similar advocacy of weaker judicial review by other comparativists in this literature, see 

Rosalind Dixon & Po Jen Yap, Responsive Judicial Remedies, 14 GLOB. 

CONSTITUTIONALISM 323, 327–34 (2025); Gardbaum, supra note 13, at 1448–49; and Bryan 

Dennis G. Tiojanco, John Hart Ely Would Disown Comparative Political Process Theory, 

Dobbs, and Most His Other Intellectual Heirs (or Maybe Not), 14 GLOB. 

CONSTITUTIONALISM 238, 244 (2025) (“CPPT scholars also prescribe a suite of ‘weak-form’, 

‘strong-weak’, and ‘weak-strong’ remedies . . . .” (footnotes omitted)). 
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Courts can reason narrowly in their rulings, thus leaving more room for the 

elected branches to maneuver.91 Similarly, courts can restrict the reach of their 

precedents, again providing more policymaking space to the elected branches.92 

Courts can also issue non-binding declarations that articulate the law without 

requiring any party to do anything.93 Courts can further delay when their 

holdings take effect or limit their applicability to future events.94 In this 

temporal vein, too, courts can instruct the elected branches to negotiate a 

solution, while promising to impose a “penalty default” if no settlement is 

reached.95 Dixon titles her book Responsive Judicial Review precisely because 

she envisions a variable judicial role—one in which courts “calibrate the scope 

and strength of their decisions” rather than habitually choosing the same 

remedy.96  

If American federal constitutional law treated alignment as a goal, all these 

judicial strategies would be available to pursue it. To demonstrate with a 

nonelectoral case study, consider right-to-work laws that bar unions and 

employers from agreeing to make union membership a condition of 

employment. As I documented in the book, right-to-work laws are misaligning 

because they curb the political power of unions, which are among the only 

entities that represent the interests of workers as a group and serve as a 

counterweight to corporations and wealthy individuals.97 For an Ely-style court 

confronted with a right-to-work law and convinced of its unconstitutionality (on 

account of its misaligning impact), the right remedy would be straightforward. 

The court should strike down the law, thereby enabling unions and employers 

to assent to a union shop at once.98  

For a court inspired by the new comparative literature, on the other hand, 

many more options would beckon. The court could rule that the specific right-

to-work law in front of it is invalid, while avoiding more categorical 

pronouncements about these policies generally. Perhaps other right-to-work 

laws, applying to certain employers or workplaces, or forbidding some but not 

all versions of a union shop, might be permissible. Or the court could declare 

the right-to-work law unconstitutional but not enjoin its enforcement. Without 

injunctive relief, no party would be obligated to take any action. In the same 

spirit, the court could decline to disturb existing collective bargaining 

agreements and/or delay the invalidity of the right-to-work law until some point 

in the future. Both these steps would also lessen the practical consequences of 

 

 91  See DIXON, supra note 15, at 204. 

 92  See id. 

 93  See id. at 176. 

 94  See Dixon & Yap, supra note 90, at 330. 

 95  See id. at 344. 

 96  DIXON, supra note 15, at 9 (internal quotation marks omitted). 

 97  See STEPHANOPOULOS, supra note 1, at 286–87. 

 98  A union shop is a workplace in which employees must join the union or at least 

pay union dues after being hired. See, e.g., Union Shop, LEGAL INFO. INST. (Sep. 2021), 

https://www.law.cornell.edu/wex/union_shop [https://perma.cc/D483-GN63].  
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the court’s decision. Still another approach would be to direct unions, 

employers, and the government to try to forge a mutually acceptable 

compromise. In the absence of a deal, the court would implement its own 

remedy (which could be something other than a complete victory for unions so 

as to induce them to negotiate). 

Some of these ideas may seem strange to American ears. But the Supreme 

Court has said (consistent with centuries of Anglo-American judicial practice) 

that the “essence of equity” is “[f]lexibility rather than rigidity”—relief 

“mould[ed] . . . to the necessities of the particular case.”99 Most or all of the 

comparativists’ remedial proposals would therefore be acceptable in the 

American context. In any event, my aim here isn’t to delve into the details of 

the law of equity. Instead, it’s to sketch in broad strokes what American federal 

constitutional law might look like if it aspired to promote alignment. As 

discussed in the last Part, federalism doctrine is one plausible model for the 

hypothetical constitutional law of alignment. Another is comparative 

constitutional law, especially its diagnoses of additional democratic 

malfunctions and its prescriptions for courts of more remedial options. The 

additional democratic malfunctions are mostly misaligning, and the novel 

remedies could be yoked to the advancement of alignment. 

IV. SUPPLEMENTING ORIGINALISM 

The two bodies of law I’ve plumbed so far—federalism doctrine and 

comparative constitutional law—are, respectively, mostly and wholly non-

originalist. Certain Framers made comments about the limited powers of the 

federal government and the residual authority of the states under the 

Constitution.100 As Ernest Young writes, however, “most of the complex web 

of relationships that constitutes our federalism can be found neither in the spare 

text of the Constitution nor in the contemplation of its Framers.”101 As for 

comparative constitutional law, it lacks even an originalist veneer. The field is 

the study of constitutions around the world, and it pays little heed to the original 

meaning or intent of the American (or any other country’s) charter. 

Yet originalism is the constitutional theory du mode, the preferred approach 

of several Supreme Court justices and innumerable scholars. So how would the 

hypothetical constitutional law of alignment intersect with originalism? I 

contended in the book that both the original meaning and the original intent 

versions of originalism lend some support to alignment as a constitutional 

 

 99  Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944). 

 100  See, e.g., THE FEDERALIST NO. 45 (James Madison) (“The powers delegated by the 

proposed Constitution to the federal government are few and defined. Those which are to 

remain in the State governments are numerous and indefinite.”). 

 101  Young, supra note 28, at 9. 
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principle.102 For instance, the “Republican Form of Government”103 guaranteed 

to every state is a system of popular sovereignty.104 In turn, popular sovereignty 

is typically operationalized through majority rule.105 And majority rule is 

synonymous with majoritarian (though not necessarily other kinds of) 

alignment. Likewise, key figures in both the Framing and Reconstruction 

expressed their hope that the Constitution would yield an aligned political order. 

Under the Constitution, wrote James Madison, “federal and State governments” 

alike would be “agents and trustees of the people,” in whom “ultimate 

authority . . . resides.”106 Concurring, the architect of the Fourteenth 

Amendment, John Bingham, argued that this provision “conform[s] exactly to 

the spirit of the Constitution” by enabling “the majority of . . . citizens in every 

State . . . to control . . . the future power of their States and the future power of 

the Republic.”107  

Rather than rehash these points here, I want to connect alignment to the 

concept of the “construction zone” that plays a pivotal role in contemporary 

originalist theory.108 Modern originalists distinguish between interpretation—

ascertaining the original meaning of the constitutional text—and construction—

determining the text’s legal effect in a specific case.109 In some situations, the 

original meaning of the text is enough to resolve a dispute. If so, the distinction 

between interpretation and construction collapses because construction follows 

ineluctably from interpretation.110 In other scenarios, however, the text’s 

original meaning doesn’t produce a unique right answer in a case. The text might 

be written at too high a level of generality, or with excessive vagueness, 

ambiguity, or self-contradiction, to address the precise constitutional issue 

posed. Here, the processes of interpretation and construction remain distinct, 

and both must be employed to settle a dispute. To declare a winner and a loser, 

 

 102  See STEPHANOPOULOS, supra note 1, at 100–05. 

 103  U.S. CONST. art. IV, § 4. 

 104  See, e.g., Akhil Reed Amar, The Central Meaning of Republican Government: 

Popular Sovereignty, Majority Rule, and the Denominator Problem, 65 U. COLO. L. REV. 

749, 749 (1994) (“The central pillar of Republican Government . . . is popular 

sovereignty.”). 

 105  See, e.g., THE FEDERALIST NO. 22 (Alexander Hamilton) (“[T]he fundamental 

maxim of republican government . . . [is] that the sense of the majority should prevail.”). 

 106  THE FEDERALIST NO. 46 (James Madison). 

 107  CONG. GLOBE, 39th Cong., 1st Sess. 430 (1866). 

 108  For important originalist works on constitutional construction, see for example, 

KEITH E. WHITTINGTON, CONSTITUTIONAL CONSTRUCTION: DIVIDED POWERS AND 

CONSTITUTIONAL MEANING 2 (1999); Randy E. Barnett, Interpretation and Construction, 34 

HARV. J.L. & PUB. POL’Y 65, 65 (2011); and Solum, supra note 18, at 455–56. 

 109  See, e.g., Solum, supra note 18, at 457 (discussing “the interpretation-construction 

distinction”). 

 110  See, e.g., id. at 469 (noting that, on certain occasions, “[t]he legal effect of the text 

seems to flow automatically from its communicative content.”). 
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that is, a court first must use the tools of constitutional interpretation—and then 

must enter the construction zone.111  

In the construction zone, crucially (and definitionally), a court can’t rely on 

the text’s original meaning to make a ruling. The court is only in the construction 

zone because the text’s original meaning has run out—proven unable to indicate 

which party should prevail.112 At this point, the court could invoke precedent to 

choose among the various possibilities that are consistent with the text’s original 

meaning. This common law method of construction may be the most widespread 

in actual judicial practice.113 Alternatively, as Lawrence Solum observes, the 

court could engage in ethical analysis. This “Moral Readings Theory” holds that 

“the resolution of constitutional issues in the construction zone should be guided 

directly by considerations of political morality.”114 Another option for the court, 

associated with Randy Barnett, is a libertarian rule of construction. “When the 

text is too vague to resolve a dispute, the text should be construed to ensure that 

the rights retained by the people are not being denied or disparaged.”115  

My claim is that, in addition to or instead of these approaches, alignment 

could be an applicable principle in the construction zone. In other words, when 

the constitutional text’s original meaning doesn’t lead to a unique conclusion, a 

court could select an outcome that respects this meaning and that also furthers 

alignment to the extent possible. Why is alignment an appropriate judicial canon 

of construction? One answer is that alignment is attractive from a democratic 

perspective,116 and this appeal suffices for alignment to influence a court when 

it construes—gives effect to—the constitutional text. “[C]onstruction is 

essentially driven by normative concerns,” acknowledges Solum.117 What a 

court does when the text’s original meaning is exhausted is shaped not by 

positive law but rather by reflection about which judicial strategy would be best. 

At this normative stage, the case for alignment is similar to those for “Moral 

Readings” (say, dignity or equality) or for libertarianism. Like those values, 

alignment has a strong theoretical and historical pedigree as well as continued 

resonance today. The judiciary makes decisions in the construction zone 

precisely by weighing such factors. 

 

 111  See, e.g., id. (“Construction becomes the focus of explicit attention when the 

meaning of the constitutional text is unclear, or the implications of that meaning are 

contested.”). 

 112  See, e.g., Thomas B. Colby, The Sacrifice of the New Originalism, 99 GEO. L.J. 

713, 734 (2011) (“When originalist interpretation produces a meaning that is not specific 

enough to resolve the issue at hand, we must go beyond originalism in order to decide the 

case.”). 

 113  See, e.g., Solum, supra note 18, at 473 (“One might apply . . . a common law 

method of construction that gives great weight to precedents and background principles 

developed by common law courts.”). 

 114  Id. 

 115  Randy E. Barnett, Is the Constitution Libertarian?, 2009 CATO SUP. CT. REV. 9, 21. 

 116  See STEPHANOPOULOS, supra note 1, at 48–56. 

 117  Solum, supra note 18, at 472. 
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Another justification for alignment as a principle of constitutional 

construction is originalist instead of normative. Recall my argument in the book 

that both the original meaning and the original intent of the Constitution support 

the judicial recognition of alignment.118 That’s an argument about (originalist) 

constitutional interpretation, but it also extends to constitutional construction. 

After all, construction need not be originalist, but it certainly can be. Nothing 

stops a court in the construction zone from picking an available position based 

on a calculus that itself incorporates originalist commitments.119 A court could 

use alignment as a method of construction, then, not (or not only) because of its 

democratic appeal, but also because alignment is derivable from the 

Constitution’s original meaning and original intent. Note that this is a 

comparatively weak originalist thesis: not that alignment is a compulsory goal 

as a matter of interpretation, but only that it’s a permissible guide as a matter of 

construction. Note also that this application of alignment avoids discarding the 

usual originalist tools as soon as a court moves into the construction zone. On 

this account, an originalist value—alignment—remains operative even after a 

court crosses this threshold. 

At least, alignment sometimes remains operative. I emphasized in the book 

that many electoral policies commonly thought to affect alignment actually have 

few implications for it.120 The same is presumably true for nonelectoral policies, 

most of which, in all likelihood, neither improve nor worsen alignment 

materially, but rather leave it largely unperturbed.121 With respect to measures 

like these, alignment has no bite as a principle of constitutional construction. It 

counsels neither in favor of, nor against, nullifying such laws. Such laws’ 

validity can be evaluated, in the construction zone, only by resort to other 

approaches: precedent, moral readings, liberty, and so on. But this is no strike 

against alignment. It simply means that alignment can’t be an exclusive theory 

of construction—that it must be supplemented by other considerations. The 

same point holds for most or all other potential theories. They also can’t occupy 

the entire field of construction because, like alignment, they generate distinct 

answers in some but not all cases. 

When alignment is in play, because a challenged policy does affect it, what 

might its judicial use in the construction zone look like? To illustrate with 

another nonelectoral example, suppose the federal government reinstituted (or 

 

 118  See STEPHANOPOULOS, supra note 1, at 100–05. 

 119  Indeed, some scholars contend that this is exactly how a court should choose a 

method of construction. See, e.g., Randy E. Barnett & Evan D. Bernick, The Letter and the 

Spirit: A Unified Theory of Originalism, 107 GEO. L.J. 1, 5 (2018) (“We now believe that 

construction not only can but must be originalist.”). 

 120  See, e.g., STEPHANOPOULOS, supra note 1, at xix (“[M]any electoral policies aren’t 

particularly misaligning—including many measures that are often thought to be 

misaligning.”). 

 121  In Chapter Ten, for example, I identified four nonelectoral domains with 

implications for alignment—but these amount to only a fraction of the entire universe of 

nonelectoral policies. See, e.g., id. at 265–92.  
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a state adopted a variant of) the Federal Communications Commission’s fairness 

doctrine. I showed in the book that the fairness doctrine—which formerly 

required broadcasters to give adequate coverage to public issues and to provide 

balanced coverage of opposing views122—was aligning. It caused voters to 

become more informed about public policy, and this greater information 

increased their ability to engage in spatial voting (for the candidate or party with 

more proximate policy stances).123 In turn, spatial voting is “an important driver 

of alignment” because it “enables voters to select more aligned officeholders” 

and “incentivizes elected officials to adapt, to shift their positions toward those 

of voters.”124  

Now imagine that broadcasters attacked the revived fairness doctrine on the 

ground that it violated the “freedom . . . of the press” protected by the First 

Amendment.125 Say the court hearing this case also concluded that the original 

meaning of this language isn’t specific enough to determine the policy’s 

constitutionality. The court would then find itself in the construction zone, at 

which point the evidence about the fairness doctrine’s aligning impact would 

become relevant. In particular, this evidence would push the court toward 

upholding the disputed measure. By doing so, the court would keep in place a 

policy that advances alignment by facilitating spatial voting. Conversely, if the 

court struck down the measure, it would exacerbate misalignment relative to the 

status quo prior to the court’s action. 

Notice I said that alignment would push the court to uphold the revived 

fairness doctrine—not compel it to do so. The reason, again, is that alignment 

isn’t an exclusive theory of construction. This is obvious when alignment isn’t 

implicated in the first place by a given policy; other factors must then be used 

to decide a case in the construction zone. But alignment’s non-exclusivity also 

applies when alignment is affected by a measure. This is because other values 

with plausible claims to be heeded in the construction zone may be affected, too. 

In this circumstance, there’s no legal (and little normative) basis to privilege 

alignment over precedent, moral readings, liberty, and the like. The more 

reasonable approach is for the court to take into account all these considerations, 

assessing them based on their salience in the case at hand. Here, this would mean 

weighing the fairness doctrine’s aligning impact against its scores on the other 

pertinent axes. After this weighing, the policy might be sustained. But it also 

might not be, despite the thumb on the scale placed by alignment in favor of 

validity. 

While the notion of alignment as a principle of constitutional construction 

is novel, the idea that democracy could play this role isn’t. For example, Michael 

Stokes Paulsen writes that “a default rule . . . where the constitutional text is 

 

 122  See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 377 (1969). 

 123  See STEPHANOPOULOS, supra note 1, at 283–84. 

 124  Id. at 280. 

 125  U.S. CONST. amend. I. 
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unspecific” could be “popular republican self-government.”126 Judge Amul 

Thapar and Joe Masterman similarly remark that “when the meaning is 

underdeterminate . . . judges [could] apply a presumption of democracy.”127 By 

democracy, these scholars have in mind courts upholding challenged laws—

permitting the outcomes of the political process to remain (or come) into effect. 

As Thapar and Masterman put it, “a judge who applies the presumption of 

democracy would more readily allow the people . . . to settle what the 

Constitution does not.”128 Or in Solum’s words, in the construction zone, “the 

value of democratic legitimacy requires judges to defer to the political 

branches.”129  

I agree with these scholars that judges could use democracy to construe the 

constitutional text, but I disagree that doing so necessarily entails judicial 

restraint. First, take a law, duly enacted by the elected branches, that’s highly 

noncongruent with public opinion. As the book explains, this situation is quite 

common in modern American politics, in which the odds aren’t much better than 

a coinflip that a given policy is supported by more than half the electorate.130 

When a court in the construction zone faces such a law, the court promotes 

alignment by invalidating the measure, not by leaving it in place. Invalidation 

eliminates an instance of misalignment: an abridgment of this democratic value. 

In contrast, deference to the elected branches when they approve a noncongruent 

policy perpetuates a democratic harm. 

Second, and more significantly, think of a law that itself may or may not 

correspond to public opinion, but that makes it more likely that other laws will 

defy people’s wishes. In the electoral context, a partisan gerrymander is an 

archetype of this sort of misaligning measure. Whether or not the gerrymander 

is popular itself, it biases subsequent policies in favor of the line-drawing 

party.131 Outside the electoral realm, as discussed above, a right-to-work law 

functions much the same way. Regardless of its own popularity, it skews future 

policies toward the preferences of corporations and the rich, and away from the 

views of the mass public.132 Again, presented with such a law, a court in the 

construction zone improves alignment by striking down the measure, not by 

sustaining it. In fact, this boost to alignment is substantially greater than in the 

first setting because, here, judicial intervention increases the probability that 

many downstream policies will accurately reflect public opinion. Here, that is, 

judicial intervention is aligning on a wholesale instead of merely a retail basis. 

 

 126  Paulsen, supra note 19, at 881–82. 

 127  Amul R. Thapar & Joe Masterman, Fidelity and Construction, 129 YALE L.J. 774, 

777 (2020). 

 128  Id. at 794. 

 129  Solum, supra note 18, at 473; see also, e.g., Paulsen, supra note 19, at 882 (“Where 

the [Constitution’s] broad or unspecific language admits of a range of possible 

actions . . . government action falling within that range is not unconstitutional.”). 

 130  See STEPHANOPOULOS, supra note 1, at 72–80. 

 131  See id. at 180–85. 

 132  See supra notes 97–98 and accompanying text. 
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To reiterate, alignment is hardly a prescription for rampant judicial 

aggression in the construction zone. Most laws are congruent with the 

preferences of most people. Only a few laws are misaligning in the second and 

more troubling sense—because they cause many subsequent policies to flout 

public opinion. My divergence from the originalist scholars who flag democracy 

as a possible principle of constitutional construction is therefore partial rather 

than total. In most cases, just as they urge, alignment would lead courts to 

exercise restraint. Only in the relatively rare cases in which laws are misaligning 

(especially in the second sense) would alignment encourage courts to intercede. 

V. CONCLUSION 

At present, American federal constitutional law gives short shrift to 

alignment (and other democratic values). But it doesn’t have to be this way. In 

this short piece—a promissory note for a more thorough treatment still to 

come—I’ve outlined three ways in which constitutional law could incorporate 

alignment. First, alignment resembles federalism in that it’s a principle implied 

by the Constitution’s text, structure, and history. Doctrines analogous to those 

that implement federalism could be crafted to operationalize alignment. Second, 

comparative constitutional law recognizes democratic malfunctions that involve 

misalignment as well as innovative judicial remedies for these problems. 

Likewise, American federal constitutional law could appreciate the full arrays 

of misaligning threats and potential judicial responses to them. Lastly, one of 

the key concepts of modern originalism is the construction zone, in which 

disputes must be resolved on grounds other than the constitutional text’s original 

meaning. Alignment could be a factor that courts consider in the construction 

zone, pushing them to further, not to frustrate, this value. 

The title of the book, Aligning Election Law, has dual connotations. The 

field of election law should shift, and it should shift toward aligning 

governmental outputs with popular preferences. This piece’s title, Aligning 

Constitutional Law, has the same two meanings. Constitutional law should 

change from its current form in which it mostly ignores democracy. And it 

should change to a new model that seeks to align the work of the government 

with the will of the people. 


