The A in DEIA

RUTH COLKER*

The Biden Administration formally added the “A” to Diversity, Equity
and Inclusion (DEI) to create the acronym DEIA in 2021, although the
concept predated that action. While the Biden Administration defined
the A as meaning “accessibility,” it also included the concepts of
accommodation and affirmative action.

Beginning in 2025, in a halting and inconsistent manner, the Trump
Administration has been trying to end the A in DEIA programs, along
with DEI itself. This Article traces the history of the A while defending
its legality and constitutionality.

Let’s be clear about the stakes if we lose the A. Buildings may no longer
have accessible entrances. States might rescind their special education
policies and close the school doors to the “uneducable.” Employers
might start firing employees who request or use accommodations. These
possibilities are real, as the Trump Administration fails to fill openings
on the Access Board, guts the Department of Education, and criticizes
disabled employees for a tragic airplane accident in D.C.

The history of the A is largely unknown. This Article tells the history of
the A while also asking, from an antisubordination perspective, whether
the U (for universal design) should replace the A. Can support for the
A or the U serve as a tool to help save DEI for disadvantaged groups in
society? How can the A or the U work with DEI to save it from oblivion?
This Article seeks to help us consider how we want to move forward
while we also remember our past.
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[. INTRODUCTION

Through the issuance of Executive Order 14035, President Biden formally
added the “A” to Diversity, Equity and Inclusion (“DEI”) in 2021 to create the
acronym DEIA,! although the concept of the “A” preceded that action.
Executive Order 14035 formally defined the “A” as meaning “accessibility” but
the definition of accessibility, in turn, referred to physical and technological
access, accommodations, independent living, and universal design.?2 This
Article argues that the A has historically included three A’s: accommodation,
affirmative action, and accessibility. The recounting of that history is a
significant contribution of this Article; it is not well known.

Currently, the Trump Administration is fitfully attacking the A as part of its
attack on DEI even though various federal statutes require its implementation.>
This Article argues that the A should be able to withstand executive, legislative
and constitutional attack. Nonetheless, this Article also invites the reader to ask
whether the A is what we want to defend as we seek to move towards disability
justice* in these challenging times. From the perspective of another A — an
antisubordination perspective® — do we instead want to defend the “U” as in

' The federal government formally added “A” to the concept of DEI in 2021 with
the issuance of President Biden’s Executive Order titled “Diversity, Equity, Inclusion, and
Accessibility in the Federal Workforce.” Exec. Order No. 14,035, 86 Fed. Reg. 34593, 34595
(June 25, 2021). But the concepts of accessibility, accommodation, and affirmative action
predate that Executive Order as discussed in this Article.

2 Id. at 34594.

3 See, e.g., Exec. Order No. 14,151, 90 Fed. Reg. 8339, 8339 (Jan 20, 2025).

4 For a definition of disability justice, see Jasmine E. Harris, Reckoning with Race
and Disability, 130 YALE L.J.F. 916, 934 (2021) (“Organically grown from the experiences
of people with multiple marginalized identities, disability justice is a powerful
antisubordination lens that ‘marks a point of departure rather than a destination.”” (quoting
SINS INVALID, SKIN, TOOTH, AND BONE: THE BASIS OF MOVEMENT IS OUR PEOPLE: A
DISABILITY JUSTICE PRIMER 10 (2d ed. 2019))).

5 For my longstanding articulation of an antisubordination perspective, see Ruth
Colker, Anti-Subordination Above All: Sex, Race, and Equal Protection, 61 N.Y.U. L. REV.
1003, 1007-08 (1986) [hereinafter Colker, Sex, Race, and Equal Protection] (“Under the
anti-subordination perspective, it is inappropriate for certain groups in society to have
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universal design? Can we use the A or the U to defend DEI in a time when DEI
is under strident attack? These are a lot of questions for one Article to consider.
Hence, this Article is an invitation for consideration of the value of the A in light
of its understudied history rather than a definitive resolution of these issues.®
Academics and activists have been pushing back against numerous
executive orders by President Donald Trump that seek to castigate DEI7 as
illegal, unconstitutional, and hateful.® They argue that these attacks on DEI are

subordinated status because of their lack of power in society as a whole . ... From an
antisubordination perspective, both facially differentiating and facially neutral policies are
invidious only if they perpetuate racial or sexual hierarchy.”); Ruth Colker, Anti-
Subordination Above All: A Disability Perspective, 82 NOTRE DAME L. REV. 1415, 1423
(2007) [hereinafter Colker, A Disability Perspective] (applying this theory to the disability
context by arguing that we should “measure progress towards equality through the principle
of antisubordination rather than integration”). Professor Jasmine Harris suggested I consider
talking about the A from an antisubordination perspective in this Article.

6 This Article is serving as an introduction to a symposium that is being sponsored
by the Ohio State Law Journal in February 2026. I look forward to responses to this Article
at the symposium.

7 The attacks on DEI from the Trump Administration have been so numerous that
they are difficult to catalogue. One of the most prominent examples was the letter to
educational institutions informing them that many different kinds of diversity initiatives
violate “Title VI of the Civil Rights Act of 1964, the Equal Protection Clause of the United
States Constitution, and other relevant authorities.” See Letter from Craig Trainor, Acting
Assistant Sec’y for C.R., U.S. Dep’t of Educ., to Educ. Colleagues (Feb. 14, 2025) (footnote
omitted), https://www.ed.gov/media/document/dear-colleague-letter-sffa-v-harvard-109506.pdf
[https://perma.cc/Z2HX-43SM]; see also Exec. Order No. 14,173, 90 Fed. Reg. 8633, 8633
(Jan. 21, 2025) (“Ending Illegal Discrimination and Restoring Merit-Based Opportunity”).

See, e.g., Complaint at 5, Nat’l Urb. League v. Trump, No. 25-CV-00471 (D.D.C.
Feb. 19, 2025), Dkt. No. 1 [hereinafter Nat’l Urb. League Complaint] (challenging “ultra
vires presidential actions, violations of the First and Fifth Amendments to the U.S.
Constitution, and violations of the Administrative Procedure Act (‘APA’)”); Complaint at
3-4, 6, Nat’l Ass’n of Diversity Officers in Higher Educ. v. Trump, No. 25-CV-00333 (D.
Md. Feb. 3, 2025), Dkt. No. 1 (arguing that these directives violate free speech principles,
exceed the President’s authority, and deprive people of their rights without due process). The
presiding judge in Nat’l Ass’n of Diversity Officers in Higher Educ. v. Trump, Judge Adam
B. Abelson, granted a preliminary injunction on February 21, 2025, blocking aspects of the
Executive Order from going into effect. See Julian Mark, Judge Temporarily Blocks Key
Parts of Executive Orders Targeting DEI, WASH. POST. (Feb. 21, 2025), https://
www.washingtonpost.com/business/2025/02/21/trump-dei-executive-order-blocked/ (blocking
portions of Trump’s orders to cancel federal contracts concerning DEI and make government
contractors certify that they do not engage in DEI practices that violate anti-discrimination
laws); Preliminary Injunction at 2, Nat’l Ass’n of Diversity Officers in Higher Educ. v.
Trump, No. 25-CV-00333 (D. Md. Feb. 21, 2025), Dkt. No. 45 (granting a preliminary
injunction against Trump Administration to enjoin the termination provision, the
certification provision, and the enforcement threat provision of the DEI executive order).
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contrary to the requirements of various civil rights statutes, the Administrative
Procedures Act, equal protection, and free speech.’

The public has paid less attention to the Trump Administration’s confusing
and halting attack on the A. In the first month of the Trump Administration,
President Trump issued an executive order that ended all “DEI programs” in the
federal government; it actually ended all “DEIA programs.”10 President Trump
blamed Biden-era disability diversity programs for lowering the safety standards
at the Federal Aviation Administration!! even though those programs existed
during the first Trump presidency.!2 The Trump Administration’s new mission
statement for the Disability Rights Section within the Civil Rights Division of
the Department of Justice never mentions any of the disability laws it is
supposed to enforce but, instead, makes vague references to executive orders
attacking transgender rights.!3

9 See, e.g., Letter from Kathryn Abrams et al., to Colleagues, Univ. Offs. of Gen.
Couns., & Univ. Leaders (Feb. 20, 2025) (“This memo explains why common DEI initiatives
remain legally defensible notwithstanding President Trump’s January 21, 2025 Executive
Order . . . and related agency communications like the Department of Education’s February
14 Dear Colleague Letter . . ..” (emphasis omitted)); Nat’l Urb. League Complaint, supra
note 8, at 5; Fact Sheet: President Donald J. Trump Ends DEI Madness and Restores
Excellence and Safety Within the Federal Aviation Administration, THE WHITE HOUSE (Jan.
22,2025) [hereinafter Fact Sheet], https://www.whitehouse.gov/fact-sheets/2025/01/fact-
sheet-president-donald-j-trump-ends-dei-madness-and-restores-excellence-and-safety-
within-the-federal-aviation-administration  [https://perma.cc/GRP7-4UMD]  (“Almost
unbelievably, as a diversity, equity, and inclusion (DEI) initiative, the Biden FAA
specifically recruited and hired individuals with ‘severe intellectual’ disabilities, psychiatric
issues, and complete paralysis over other individuals who sought to work for the FAA.”).

See Exec. Order No. 14,151, 90 Fed. Reg. at 8339 (mandating the “termination of
all discriminatory programs, including illegal DEI and ‘diversity, equity, inclusion, and
accessibility’ (DEIA) mandates, policies, programs, preferences, and activities in the Federal
Government, under whatever name they appear”).

1 See Fact Sheet, supra note 9.

12 See Sean Michael Newhouse, FAA Employees with Disabilities Targeted by
Trump’s Anti-DEI Push, GOV’T EXEC. (Jan. 23, 2025), https://www.govexec.com/workforce/
2025/01/faa-employees-disabilities-targeted-trumps-anti-dei-push/402444 [https://perma.cc/
ZJ2A-RLMR] (noting that language about recruiting individuals with targeted disabilities
“was present for all of Trump’s first term and had been published as early as 2013”).

13 See Sam Levine, Trump Ally Pushes DOJ Unit to Shift Civil Rights Focus, New
Messages Show, GUARDIAN (Feb. 18, 2025), https://www.theguardian.com/us-news/2025/apr/
18/justice-department-civil-rights-division-trump [https://perma.cc/H6JA-PEDN] (“The new
mission statement for the disability rights section appears to have nothing to do with
disability.”). According to an email from Guardian reporter Sam Levine, this is what the
Disability Rights Section mission statement says:

The mission of the Disability Rights Section is the administration and enforcement
of the Americans with Disabilities Act of 1990, found at 42 U.S.C. §§ 12101 et
seq. (“ADA”). The ADA prohibits discrimination on the basis of disability in
employment practices of employers with 15 or more employees (Title 1), in all
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The National Science Foundation states on its web page that it no longer
supports grants that treat people preferentially based on “protected”
characteristics.!4 It defines those “protected characteristics” as the ones
protected by the Equal Protection Clause and Title VII!5 (which would thereby
not include disability). Yet, in May 2025, “the National Science Foundation
eliminated all funding for The Alliance of Students with Disabilities for
Inclusion, Networking, and Transition Opportunities in STEM . . . due to the
project no longer being aligned to NSF priorities.”16

The Office of Personnel Management (“OPM”) has issued confusing
directives about whether the federal government will continue to accommodate
disabled workers. In February 2025, in two internally contradictory sentences,
OPM instructed federal agencies that they should “rescind policies and practices
that are contrary to the Civil Rights Act of 1964 [CRA 1964] and the
Rehabilitation Act of 1973. But agencies should not terminate or prohibit
accessibility or disability-related accommodations, assistance, or other
programs that are required by those or related laws.”17 “Those laws” appears to

activities of state and local government entities (Title II), and in places of public
accommodation (Title IIT) The zealous and faithful pursuit of this section’s mission
requires dedication of the section’s resources, actions, attention, and energy to the
priorities and objectives of the President. Those priorities and objectives presently
include the principles and directives described and set forth in recent Executive
Orders including, but not limited to, Executive Order 14168 “Defending Women
From Gender Ideology Extremism and Restoring Biological Truth to the Federal
Government,” Executive Order 14187 “Protecting Children from Chemical and
Surgical Mutilation,” Executive Order 14190 “Ending Radical Indoctrination in K-
12 Schooling,” and Executive Order 14201 “Keeping Men Out of Women’s
Sports,” among others. The United States, as the Department of Justice’s sole
client, expects the lawyers and professional staff of DRS to administer and enforce
these laws and lawful Executive Orders faithfully and zealously.

Email from Sam Levine, Reporter, The Guardian, to William Yeomans, Lecturer in L.,
Colum. L. Sch. (Apr. 18, 2025) (on file with author).

14 See Statement of NSF Priorities, U.S. NAT’L SCI. FOUND. (Apr. 18, 2025), https://
www.nsf.gov/updates-on-priorities#protected [https://perma.cc/UGIK-YDS8] (“These
[broadening participation] efforts should not preference some groups at the expense of
others, or directly/indirectly exclude individuals or groups. Research projects with more
narrow impact limited to subgroups of people based on protected class or characteristics do
not effectuate NSF priorities.”).

15 See Frequently Asked Questions, NAT’L Scl. FOUND. (July 30, 2025), https://
www.nsf.gov/updates-on-priorities#frequently-asked-questions-731  [https://perma.cc/SAEX-
GNLP ].

16 See The Ohio State University Nisonger Center (@theohiostateuniversity
nisongercenter), FACEBOOK (May 16, 2025), https://www.facebook.com/nisongercenter/
posts/ptbid0SSNoKhTHByR fyH60g727SxzvIN6d87EdSvcHBR W 8rSc6 At6scj 7bp Y sSBK8IvQf
Mjl [https://perma.cc/TRI8-SGAC].

17" See Memorandum from Charles Ezell, Acting Dir., U.S. Off. of Pers. Mgmt., to
Heads & Acting Heads of Dep’ts & Agencies (Feb. 5, 2025), https://www.opm.gov/policy-
data-oversight/latest-memos/further-guidance-deia.pdf [https://perma.cc/SS8F-JZFK].
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refer to both the CRA 1964 and the Rehabilitation Act even though the CRA
1964 contains no disability accessibility or accommodation requirements.
Further, it is not clear what is “contrary” to the Rehabilitation Act versus what
is “required” by it.

The Department of Education paused all complaints alleging discrimination
and then decided to lift the pause for “complaints alleging discrimination on the
basis of disability.”!8 The Department also terminated state contracts that
supported special education as part of the effort to eliminate DEI programs.!?
Education Secretary Linda McMahon offered vague answers about her support
for special education in her confirmation hearing before the Senate Committee
on Health, Education, Labor and Pensions, saying that the programs should be
moved out of the Education Department into Health and Human Services
(“HHS”) and show “accountability.”?? Moving special education oversight to
HHS is inconsistent with the disability community’s perspective that disability
is, in part, a function of societal roadblocks rather than medical conditions.?!
And it is especially alarming when the Secretary of HHS has made blatantly
ableist statements about members of the disability community, including
disabled children.22

Seventeen states filed a lawsuit in September 2024 against the federal
government, arguing that Section 504 of the Rehabilitation Act is
unconstitutional.23 With the support of the Trump Administration, they then told

18 See Jennifer Smith Richards & Jodi S. Cohen, Education Department “Lifting the
Pause” on Some Civil Rights Probes, but Not for Race or Gender Cases, PROPUBLICA (Feb.
20, 2025), https://www.propublica.org/article/department-education-civil-rights-investigations-
disability-gender-race-discrimination [https://perma.cc/H7FD-PE2L].

19" See California v. U.S. Dep’t of Educ., 769 F. Supp. 3d 72, 77, 80 (D. Mass. 2025)
(granting TRO under the Administrative Procedures Act for the termination of all grants
previously awarded to states under the Teacher Quality Partnership Program and the
Supporting Effective Educator Development Program because the grants purportedly
“support programs or organizations that promote or take part in diversity, equity, and
inclusion (‘DEI’) initiatives”).

20 See Michelle Diament, Trump s Pick for Education Secretary Proposes Offloading
Special Ed, DISABILITY SCOOP (Feb. 24, 2025), https://www.disabilityscoop.com/2025/02/24/
trumps-pick-for-education-secretary-proposes-offloading-special-ed/31314/.

See How the Education Department Helps Students with Disabilities Get an
Education, NPR (Apr. 3, 2025), https:/www.npr.org/transcripts/nx-s1-5338953 [https://
perma.cc/8G26-EMRA] (discussing concerns that students and their families have with
special education programs being moved to HHS); see also Ruth Colker,
Overmedicalization?, 46 HARV. J.L. & GENDER 205, 206—07(2023) [hereinafter Colker,
Overmedicalization] (discussing social construction of disability).

See Praveena Somasundaram, RFK Jr. Said Autistic People Don’t Work or Play
Sports. They Say He’s Wrong., WASH. POST (Apr. 18, 2025), https://www.
washingtonpost.com/nation/2025/04/17/rfk-jr-autism-children/.

23 Complaint at 1-2, Texas v. Becerra, No. 24-CV-00225-C (N.D. Tex. Sep. 26,
2024), Dkt. No. 1.
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the court in February 2025 that they had not made that argument.24 Nonetheless,
the February 2025 filing continued to make broad claims about the
unconstitutionality of Section 504,25 including a direct challenge to the most
integrated setting regulation, which was upheld in Olmstead v. L.C..2° In their
filing from April 2025, they “clarify,” again with the support of the Trump
Administration, that they are not seeking any relief on their claims of
unconstitutionality while acknowledging that the complaint sought that relief.2”
This change likely happened as a result of intensive advocacy by the disability
community.28

In March 2025, the Trump Administration began an attempt to water down
the Americans with Disabilities Act (“ADA”) by withdrawing guidance on its
webpage while also claiming to help businesses comply with the ADA.2° The
withdrawal of guidance merely makes it harder for people and businesses to
learn about their ADA obligations; it does not change those obligations

24 Compare id. at 37,40 (“Count 3: Section 504 is Unconstitutional: U.S. Const., art.
I, §8, cl. 1....Because Section 504 is coercive, untethered to the federal interest in
disability, and unfairly retroactive, the Rehabilitation Act is not constitutional under the
spending clause.”), with Joint Status Report at 2, Texas v. Kennedy, No. 24-CV-00225-H
(N.D. Tex. Feb. 19, 2025), Dkt. No. 50 (“Plaintiffs clarify that they have never moved—and
do not plan to move—the Court to declare or enjoin Section 504 of the Rehabilitation Act,
29 U.S.C. § 794, as unconstitutional on its face. Plaintiffs have not sought and do not seek
to enjoin the disbursement of funds from the Department on the basis that the statute is
unconstitutional.”).

25 See Joint Status Report, supra note 24, at 2; see also Update on the Texas v. Becerra
Lawsuit, ARC (Feb. 21, 2025), https:/thearc.org/wp-content/uploads/2025/02/2025.02.21
Texas-v-Becerra_Case-Update-1.pdf [https://perma.cc/G38Z-4WTL] (explaining the
implications of the Joint Status Report).

26 See Joint Status Report, supra note 24, at 2; Olmstead v. L.C., 527 U.S. 581, 592,
602—-07 (1999) (upholding 28 C.F.R. § 35.130(d) (1998), which requires that “a public entity
shall administer services, programs, and activities in the most integrated setting appropriate
to the needs of qualified individuals with disabilities”).

27 See Joint Status Report at 2, Texas v. Kennedy, No. 24-CV-00225-H (N.D. Tex.
Apr. 11, 2025), Dkt. No. 59.

28 See Amanda Morris, Disabled Americans Fear Losing Protections if States’
Lawsuit Succeeds, WASH. POST (Mar. 11, 2025), https://www.washingtonpost.com/wellness/
2025/03/1 1/disability-rights-section-504-rehabilitation-act/ (describing opposition to states’
lawsuit). This successful advocacy is similar to the advocacy that resulted in the joint motion
to dismiss a disability case that was initially on the Supreme Court’s docket. See Doe v. CVS
Pharmacy, Inc., 982 F.3d 1204, 1209 (9th Cir. 2020), cert. granted in part, 141 S. Ct. 2882
(2021); Joint Stipulation to Dismiss at 1, CVS Pharmacy, Inc. v. Doe, No. 20-1374 (Nov.
11,2021). For further discussion of that tactic, see Jasmine E. Harris, Karen M. Tani & Shira
Wakschlag, The Disability Docket, 72 AM. U. L. REV. 1709, 1760-62 (2023).

29 See Press Release, U.S. Dep’t of Just., Justice Department Announces Actions to
Combat Cost-of-Living Crisis, Including Rescinding 11 Pieces of Guidance (Mar. 19, 2025),
https://www justice.gov/opa/pr/justice-department-announces-actions-combat-cost-living-crisis-
including-rescinding-11 [https://perma.cc/TEL6-2P94].
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themselves.30 It does signal, however, that the federal government is less likely
to enforce guidance for retail establishments and places of lodging if they fail to
make their goods and services accessible to people with disabilities.

The attack on the A3! may lead some to ask—what does it stand for? This
Article argues that it stands for the concept of reasonable accommodation as
used in Title I of the ADA.32 It stands for the kinds of programs funded by the
Individuals with Disabilities Education Act that are for disabled children who
“need” special education and related services.33 It also stands for accessibility
and reasonable modifications as used in various regulations promulgated by the
Access Board and protected by Title III of the ADA.34 Finally, it stands for the
affirmative hiring that is required under the Rehabilitation Act for disabled

30 The explanation for the withdrawal of this guidance says it “[a]void[s] confusion
and reduc[es] the time spent understanding compliance.” Id. In fact, it makes it harder to find
guidance since it is no longer readily available on a government webpage.

For a description of the attacks on the A both before and after Trump took office,
see Sara Novi¢, The US Right Is Coming for Disabled People. Here’s Why That Threatens
Everyone, GUARDIAN (Mar. 27, 2025), https://www.theguardian.com/global/2025/mat/27/us-
disability-rights-trump.

32" See Americans with Disabilities Act of 1990, Pub. L. No. 101-336, § 101(9), 104
Stat. 327, 331 (codified as 42 U.S.C. § 12111(9)) (defining “reasonable accommodation”).
Titles II and III of the ADA use the phrase “reasonable modification,” which has a similar
meaning to “reasonable accommodation” under Title I. See, e.g., id. § 201(2), 104 Stat. at
337 (codified as 42 U.S.C. § 12131(2)) (“The term ‘qualified individual with a disability’
means an individual with a disability who, with or without reasonable modifications to rules,
policies, or practices, the removal of architectural, communication, or transportation barriers,
or the provision of auxiliary aids and services, meets the essential eligibility requirements
for the receipt of services or the participation in programs or activities provided by a public
entity.”); id. § 302(b)(2)(A)(ii), 104 Stat. at 356 (codified as 42 U.S.C. § 12182(b)(2)(A)(ii))
(defining discrimination as including “a failure to make reasonable modifications in policies,
practices, or procedures, when such modifications are necessary to afford such goods,
services, facilities, privileges, advantages, or accommodations to individuals with
disabilities, unless the entity can demonstrate that making such modifications would
fundamentally alter the nature of such goods, services, facilities, privileges, advantages, or
accommodations”).

33 See 20 U.S.C. § 1401(3)(A) (defining “child with a disability™). This Article will
not flesh out the complex set of rules that determine whether children receive special
education services. Those rules are arguably distinct from the other kinds of accommodations
and affirmative assistance discussed in this Article. For general discussion of the special
education laws, see RUTH COLKER, DISABLED EDUCATION: A CRITICAL ANALYSIS OF THE
INDIVIDUALS WITH DISABILITIES EDUCATION ACT (2013) [hereinafter COLKER, DISABLED
EDUCATION].

34 The Access Board is an independent federal agency, which is required to publish
accessibility guidelines. See 29 U.S.C. §792 (establishing the Architectural and
Transportation Barriers Compliance Board). Congress mandated that the regulations issued
to enforce Title IIT of the ADA must be consistent with the Access Board’s regulations. See
42 U.S.C. § 12186(c).
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individuals.3> Thus, it stands for accommodation, affirmative action, and
accessibility.

While the A did not become a part of official federal executive policy until
2021,3¢ its legislative roots are much older. This Article will build on previous
work to document this history. Part II will provide an overview of the range of
laws that protect the A, with II(B) focusing on accommodation, II(C) focusing
on affirmative action, and II(D) focusing on accessibility. Although this part of
the Article is primarily historical, it will briefly discuss how these statutory
provisions should be comfortably safe from legal attack under longstanding
precedent.

In light of this historical presentation, the rest of the Article will ask how
we want to proceed proactively. The A has been invaluable in making it more
possible for disabled people to live independently and be better respected as
individuals37 but has certainly not been a panacea. As Professor Elizabeth
Emens has noted, “attitudes toward disability trail behind the law.”38 Part III

35 See Rehabilitation Act of 1973, Pub. L. No. 93-112, § 503, 87 Stat. 355, 393
(codified as amended at 29 U.S.C. § 793) (“Any contract in excess of $2,500 entered into by
any Federal department or agency for the procurement of personal property and nonpersonal
services (including construction) for the United States shall contain a provision requiring
that, in employing persons to carry out such contract the party contracting with the United
States shall take affirmative action to employ and advance in employment qualified
handicapped individuals . . ..”). The Rehabilitation Act was amended in 1992 to remove
language like “handicap” and increase the minimum contract value to $10,000.
Rehabilitation Act Amendments of 1992, Pub. L. 102-569, §§ 102(p)(31), 505(a), 106 Stat.
4344, 4360, 4427-28 (codified as amended at 29 U.S.C. § 793).

36 See Exec. Order No. 14,035, 86 Fed. Reg. 34593, 34593 (June 25, 2021). The
definition of “accessibility” goes beyond what might be considered accessibility. The E.O.
states:

The term “accessibility” means the design, construction, development, and
maintenance of facilities, information and communication technology, programs,
and services so that all people, including people with disabilities, can fully and
independently use them. Accessibility includes the provision of accommodations
and modifications to ensure equal access to employment and participation in
activities for people with disabilities, the reduction or elimination of physical and
attitudinal barriers to equitable opportunities, a commitment to ensuring that people
with disabilities can independently access every outward-facing and internal
activity or electronic space, and the pursuit of best practices such as universal
design.

Id. § 2(e), at 34594.

37 See Noelani Kirschner, How to Build an Equitable, Accessible, and Inclusive
World, U.S. DEP’T OF STATE (July 2023), https://stories.state.gov/inclusive-world [https://
perma.cc/EAHS-Y2UW].

38  See Elizabeth F. Emens, Framing Disability, 2012 U. ILL. L. REV. 1383, 1385; see
also Jasmine E. Harris, Taking Disability Public, 169 U. PA. L. REV. 1681, 1688 (2021)
(observing that disability law has had “significantly less success in shifting social norms of
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will ask whether the A is what we really want to defend. Is it an outmoded
concept based on the pity model or the medical model of disability? Instead,
proceeding from an antisubordination perspective, under which we seek to
remove hierarchical structures that impair equality,3 should we be defending
the “U” for “universal design”?40 Or will we always need the A even if we
increase the availability of the U?4! Part IV will conclude by considering these
issues in the current anti-DEI environment. How can the A or the U help
preserve DEI?

The waffling nature of the attack on the A is confusing. It is less full-
throated than the attack on DEI This Article invites the reader to consider why
conservatives treat the A somewhat less harshly than DEI. Is it because they pity
disabled people?4? Is it because conservatives realize they are or may become
disabled?*? Is it because some disability rights seem more accessible to the
relatively privileged?44 Is it because the A is often an individually-based rather

disability, such as the association of disability with deficit”); Yaron Covo, Inverse
Integration and the Relational Deficit of Disability Rights Law, 124 COLUM. L. REV. 563,
582 (2024) (commenting on the persistence of mainstream attitudes toward disability still
reflecting prejudice even as exclusion and segregation are largely prohibited).

See generally Colker, A Disability Perspective, supra note 5 (advocating for
antisubordination instead of integration as the measure for the progress of disability
equality); Colker, Sex, Race, and Equal Protection, supra note 5 (arguing for
antisubordination over anti-differentiation for equal protection cases, as it better incorporates
history and societal attitudes towards discrimination).

Some federal statutes include both the concepts of accommodation and universal
design. See, e.g., Individuals with Disabilities Education Improvement Act of 2004, Pub. L.
No. 108-446, sec. 101, § 612(a)(16)(E), 118 Stat. 2647, 2688 (codified as 20 U.S.C.
§ 1412(a)(16)(E)) (requiring a state to provide guidelines for provision of appropriate
accommodations and “to the extent feasible, us[e] universal design principles in developing
and administering any assessments”). For further discussion of the concept of universal
design, see Ruth Colker, Toward Universal Design in the Classroom, 71 J. LEGAL EDUC. 57,
58 (2021) [hereinafter Colker, Universal Design in the Classroom] (defining universal
design).

41 And, of course, we may need new concepts that go beyond the A and the U. For
example, Professor Yaron Covo has argued for “inverse integration” which “requires active
engagement or participation in a disability-focused space or activity” and is distinct from
universal design. See Covo, supra note 38, at 581.

42 See JOSEPH P. SHAPIRO, NO PITY: PEOPLE WITH DISABILITIES FORGING A NEW CIVIL
RIGHTS MOVEMENT 14 (1993) (describing the disability rights movement’s criticism of the
“pity model”—*the idea that disabled people are childlike, dependent, and in need of charity
or pity”).

43 See Ruth Colker, The Americans with Disabilities Act’s Unreasonable Focus on
the Individual, 170 U. PA. L. REV. 1813, 1817-18 (2022) [hereinafter Colker, Unreasonable
Focus] (surveying data on likelihood of becoming disabled during one’s lifetime).

See COLKER, DISABLED EDUCATION, supra note 33, at 2 (discussing racial and class
disparities to accessing high quality special education services); Robert Weis & Sophie A.
Bittner, College Students’ Access to Academic Accommodations Over Time: Evidence of a
Matthew Effect in Higher Education, 15 PSYCH. INJ. & L. 236, 244 (2022) (documenting that
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than structurally-based concept that conservatives do not see as challenging the
status quo?* Or, is it because the current conservative project is primarily
seeking to bolster white supremacy,*¢ and unraveling disability rights does not
seem central to that mission? This Article invites those questions and cannot
resolve them. But they may be important questions as we consider how the A or
the U may help preserve aspects of DEI rather than further the interests of
privileged groups in society.

II. THE HISTORY OF DISABILITY PROTECTION AND ITS RELATIONSHIP TO
THE A

A. Background

1. Early History

Before discussing the specific concepts of accommodation, affirmative
action, and accessibility, it is helpful to have some sense of when the legal
concept of disability embraced considerations of the A. The legal system has
recognized the existence of disabled people for some time, but it has not always
recognized the need for the A.

It is hard to pinpoint the exact time that federal law first used the term
“disability.” Professor Beth Linker traces the first use of this concept to the
disability veterans pension system in 1792, when federal law stated that all
“wounded soldiers of the Revolutionary War ‘shall be taken care of and
provided for at the public expense.””#” She reports that various politicians
criticized this program from the outset because it would supposedly tax the poor
to create a privileged class of white veterans.*® Congress’ response was to make
the means of testing more stringent, “weed[ing] out the thousands of wealthy
applicants who submitted fraudulent claims.”*® According to Professor Theda

students who attend selective and expensive private institutions are more likely to receive
accommodations than students who attend two-year public colleges); LaToya Baldwin
Clark, Beyond Bias: Cultural Capital in Anti-Discrimination Law, 53 HARV. C.R.-C.L. L.
REV. 381, 423-31 (2018) (discussing how cultural capital determines the resources made
available to children identified as disabled under the special education laws).

45 See Colker, Unreasonable Focus, supra note 43, at 1819 (discussing limitations of
an individually-based model for relief).

46 See Ruth Colker, The White Supremacist Constitution, 2022 UTAH L. REV. 651,
652 (describing how the U.S. Constitution has supported white supremacy during every era).

47 BETH LINKER, WAR’S WASTE: REHABILITATION IN WORLD WAR I AMERICA 2
(2011) (quoting Larry M. Logue, Union Veterans and Their Government: The Effects of
Public Policies on Private Lives, 22 J. INTERDISC. HIST. 411, 412 (1992) (quoting An Act
More Effectually to Provide for the National Defence by Establishing an Uniform Militia
Throughout the United States, Pub. L. 2-33, § 9, 1 Stat. 271, 273)).

48 Id. at 14.

49 Id.
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Skocpol, disabled veterans would attain a pension only if they “could prove the
most dire poverty.”50

Outside of the disability veterans pension system, there was little public
support for assisting people with disabilities. In Colonial America, Professor
Chai Feldblum (who also was an EEOC Commissioner) found that family
members either cared for people with disabilities “who often hid them out of
shame” or the government provided them with meager support through “poor
laws.”! Starting in the 1830s, the government forcibly housed some of them in
asylums or almshouses, where conditions were deplorable.32 “[I]ndividuals with
disabilities were to be pitied, excluded, and/or cared for outside the mainstream
of society.”3

Meanwhile, the disability veterans pension system grew during the Civil
War, with Congress dropping the dire poverty requirement.’* Instead, the
revised law focused on whether the person was “totally disabled for manual
labor” with additional money going to veterans who required special attendants
or had more severe disabilities.”> Professor Peter Blanck described this
disability pension system as assigning “grades of severity to the rating of
impairments in awarding pensions to war-related conditions.”® While the
disability pension system for veterans continued to grow, it continued to be
based “on an individual’s incapacitation in the performance of labor.”7

Further, there was an elaborate system of determining who was “truly
disabled” in this early period of disability benefits. Professor Blanck
documented a pervasive “attitudinal prejudice toward individuals with certain
impairments, even within the operation of the most liberal pension system to
date.”>® Professor Linker described this disability ranking system as being
overly reliant on expert testimony.>® Because of the need to review these
extensive documentation requirements, Professor Linker reported that the

50" Theda Skocpol, America’s First Social Security System: The Expansion of Benefits
for Civil War Veterans, 108 POL. ScI. Q. 85, 92 (1993).

51 See Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination
Law: What Happened? Why? And What Can We Do About It?, 21 BERKELEY J. EMP. & LAB.
L. 91, 94 (2000) [hereinafter Feldblum, Definition of Disability]. I refer to Chai Feldblum as
“Professor” Feldblum in this Article because she wrote the pieces I cite while a Professor of
Law at Georgetown Law. But she does other important work, as well, which informs her
scholarship and activism, including serving as an EEOC Commissioner from 2010 to 2019.
See About Me, CHAT FELDBLUM, https://www.chaifeldblum.com/about-me [https:/perma.cc/
GDW6-32U6].

§§ Feldblum, Definition of Disability, supra note 51, at 95.

Id.

54 See Skocpol, supra note 50, at 92-93.

33 See id. at 93.

56 Peter Blanck, Civil War Pensions and Disability, 62 OHIO STATE L.J. 109, 119
(2001).

7 Id. at 124.
8 Id. at 188.

59 See LINKER, supra note 47, at 15.
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Pension Bureau grew to be the second-largest employer in the federal
government (second only to the U.S. Post Office).%0

Historians disagree about how society viewed these disabled veterans.
Professor Linker argues that the United States expanded the disability veterans
pension system during the Civil War to persuade more soldiers to volunteer.°!
It “was not intended to serve as a welfare-state program.”®2 But Linker also
argues that the veterans pension system along with the development of
government-funded homes for disabled soldiers reflected a movement away
from suspicion of consolidated federal power into “full-fledged” support for
these efforts on behalf of veterans.®? In other words, she suggests that the fact
that veterans were the recipient of these benefits made it easier to garner public
support for these benefits than if they were universally available to all.

Professor David Gerber agrees with this positive description of the pension
system for disabled veterans. Nonetheless, he contends that the Disability
Studies field has misdescribed disabled veterans as being unhappy with their
status in society, because it fits into their anti-normative disability narrative.®*
“As individuals who usually become disabled while well into an adult life of
conventional able-bodied functioning, or on the cusp of adulthood anticipating
such a life, disabled veterans usually aspire to little more than a return to civilian
life.”5 He also claims that the government has typically valued their service.%¢
Thus, disabled veterans

... remain special, publicly lauded projects of a paternalistic state, even in the
stingy neo-liberal fiscal order of the present. As such, they have relatively
generous assistance in attaining these goals that eludes a civilian with a

60 d.

6l Id. at 13-14.

62 Id. at 13.

63 JId at 15. Nonetheless, Linker argues that societal opinion was changing in the early
twentieth century.

While many early twentieth-century Americans revered the Civil War veteran,
celebrating his heroism through patriotic parades and continued support of federal
benefits, certain Progressive Era reformers found him to be the enemy
within. . . . He encouraged a political system based on favoritism and patronage
rather than on neutrality and fairness. He made money by filing claims with the
Pension Bureau, rather than by the sweat of his own brow.

Id. at 33-34.

64 DAVID A. GERBER, DISABLED VETERANS IN HISTORY: ENLARGED AND REVISED
EDITION xiii (2012) (arguing that “Disability Studies naturally has an affinity for decentering,
deconstructive theories that strive to bust established categories and concepts. Anti-
normativity is its guiding principle and its inspiration.”).

65 d.

66 See id.
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disability, and causes a divergence of experiences and perspectives with the
civilian disabled as well as some muted resentment about their privileges.67

Professor Rabia Belt, whose work is part of the Disabilities Studies field,
challenges Gerber’s view. Her careful historical work (which was published
after his book) cannot fit into his critique of Disability Studies as reducing the
disabled veteran’s story “to fragmentary tracings, detached or barely integrated
into central arguments and largely decontextualized from its larger historical
sources in the social and political cataclysm that is war.”®® Deploying a detailed
historical methodology, she argues that “disabled Civil War veterans often
encountered disgust and disdain. ... Though such veterans did receive
government benefits, these benefits brought with them the stigma of dependence
and the sacrifice of independence, manliness, and racial privilege.”%® With the
development of veterans’ homes, Professor Belt argues that “[c]Jommunities,
politicians, and courts came to strip the veterans of the positive power of veteran
status and reduce them to dependence in a variety of spheres, especially in
voting.”’0 Professor Belt’s scholarship is important because it reflects that
disability has historically been a castigated category, even for groups that
society might otherwise appear to value.

Professor Belt also documents how many of the veterans languishing in
government-run homes had mental health disabilities rather than physical
disabilities.”! (Professor Gerber’s examples tend to be of people with physical
disabilities.)”? This is also an important finding that helps us understand the
societal disdain for these veterans. As Professor Jasmine Harris has documented
in the modern period, people with various kinds of invisible disabilities,
including mental health disabilities, can be especially vulnerable to societal
prejudices.” This hierarchy of disability is longstanding.

When we move into the early twentieth century, the government-based
disability veterans pension system on the veteran’s age and length of military
service rather than their physical incapacity.’* In 1904, President Theodore

67 Id.

68 Jd. at xii.

69 Rabia Belt, Ballots for Bullets?: Disabled Veterans and the Right to Vote, 69 STAN.
L.REVv. 435, 439 (2017).

70 Id. at441.

71 Id. at 465 (“The actual disabilities that predominated in soldiers’ homes—mental
health problems—gave rise to appearances and conflicts that tended to make the homes look
like other charitable institutions to locals. Instead of just receiving the rewards and gratitude
they hoped for, Civil War veterans also faced disgust.”).

72 See, e.g., GERBER, supra note 64, at xiii (providing an example of a veteran who
received a prosthetic).

See Jasmine E. Harris, The Aesthetics of Disability, 119 COLUM. L. REv. 895, 913
(2019) [hereinafter Harris, Aesthetics of Disability] (“Those with mental disabilities or
mental illness in contact with those without mental disabilities or mental illness produced
the lowest average measure of success [as measured by a reduction in prejudice].”).

74 Blanck, supra note 56, at 126.
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Roosevelt issued Executive Order 78 that “broadened the scope of the 1890
Act . .. provid[ing] that old-age itself was a ‘disability’ covered by the 1890
Act, even if no medically disabling cause was claimed and regardless of the
claimant’s level of income.””> No longer did the veteran have to establish a
disability to obtain a pension even though it was still ostensibly labeled a
disability pension system. The federal government was transitioning the
disability pension system into a veterans social security system.’® By 1910, the
proportion of veterans receiving pensions was 93%, probably because nearly
any veteran who had served in the Civil War would have been considered to be
of old age.”” The cumulative price tag (since 1890) was over $1 billion.”8
Ironically, Roosevelt supported this step to rid the pension system of its
expensive means-testing, but it actually led to a significant cost expansion
because “a vast majority of Civil War veterans were (or were very nearly) aged
65 and over by 1905.”7°

Nonetheless, the public saw those pensions as being disability-based (even
as the government was eliminating the disability criteria). Professor Blanck
documents that many members of the public criticized the recipients of this
pension for receiving benefits because they perceived the recipients as abusing
the system for financial gain and faking disability.80 In other words, even as the
pension system moved to a universal design framework in which proof of
disability was technically unnecessary, the public considered some of these
recipients as unworthy of assistance or fraudsters.

Similarly, by exploring the historical period from the late nineteenth to early
twentieth centuries, Professor Sarah Rose documents how public policy came
to label disabled people, in general, as morally questionable dependents rather
than useful contributors to society by the 1920s.8! They were often “pushed out
of household economies and the paid labor market” and then were equated with
“unproductivity, poor citizenship, and dependency on public or charitable

S d

76 Id. at 199-200 (“The present findings support the contention that after 1890 the
pension system was transformed into a service-based subsidy, and in 1907 the pension
system became a service and age-based program, unrelated to the workings of governmental
welfare support programs for the poor and non-veterans with serious disabilities.”).

77 Id. at 126-27.

8 Id at127.

79 LINKER, supra note 47, at 21.
Blanck, supra note 56, at 113 (quoting a New York Times editorial, published in
1894 after the definition of disability had been liberalized, which said: “[T]he door of fraud
was thrown wide open to let in those who were not incapacitated for self-support, and to
make this virtually a service pension for all who would testify that they had some kind of a
disease in their system. . . . It is safe to say that only a fraction of these ‘disabilities’ were
such as were intended by the law, loose and liberal as it was, to give title to a pension.”
(omissions in original)).

81 See SARAH F. ROSE, NO RIGHT TO BE IDLE: THE INVENTION OF DISABILITY, 1840s—
1930s, at 13 (2017).
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assistance.”®2 Thus, the negative attitudes towards those receiving assistance
persisted from the nineteenth century into the early twentieth century even as
the disability veterans benefits system changed dramatically.

What do we learn from this early history? We can take at least three lessons
that arguably apply to the contemporary situation.

First, we learn that a system of attaching benefits to people who are
considered “disabled” will inevitably lead to prejudicial and burdensome
documentation requirements to qualify for that kind of assistance. While
Professor Blanck documented the difficulty of establishing that an individual
belonged to the “truly disabled” in the nineteenth century, Professor Katherine
Macfarlane has documented the contemporary onerous nature of documentation
requirements.83

Second, we learn that the receipt of disability benefits causes society to
castigate veterans. Professor Rabia Belt argues that veterans’ receipt of benefits
brought “the stigma of dependence and the sacrifice of independence,
manliness, and racial privilege” and eventual disenfranchisement when they
entered government-run “disabled soldiers” homes.”84 During this period, there
was no concept of rehabilitation. There was no concept of accommodation. It
was arguably what disability theorists today would call the “pity” model of
societal treatment of disability—Iet them languish in their homes or state-run
homes, out of public view, with some modicum of financial support until they
died.?5 Perpetuation of the pity model continues today as reflected by HHS
Secretary Robert F. Kennedy Jr.’s comments about children with autism that
presupposed that they could never experience a meaningful life in community
with others.86

But third, it is also possible to understand this story in a very different way—
as the first time that the government established a universal design system.
Rather than make each veteran prove, on a case-by-case basis, that they were
deserving of public financial support, all veterans over a particular age received
financial support.8”7 From a universal design perspective, society was arguably
moving to the position that all adults over a certain age were entitled to financial
support from the government to help them be comfortable in the last years of

82 Id.

83 See Blanck, supra note 56, at 204; Katherine A. Macfarlane, Disability Without
Documentation, 90 FORDHAM L. REV. 59, 61 (2021).

84 Belt, supra note 69, at 439, 442, 468.

85 See SHAPIRO, supra note 42, at 14 (describing the disability rights movement’s
criticism of the “pity model”).

See Bethany Braun-Silva, RFK Jr.’s Comments on Autism Draw Reactions from

Parents and Experts, ABC NEWS (Apr. 17, 2025), https://abcnews.go.com/GMA/Wellness/
parents-experts-react-rfk-jrs-autism-claims/story?id=120911306 [https://perma.cc/MPN8
-VNMY] (reporting that Secretary Kennedy said that children with autism will “never pay
taxes, they’ll never hold a job, they’ll never play baseball, they’ll never write a poem, they’l1l
never go out on a date” and “[m]any of them will never use a toilet unassisted”).

87 Blanck, supra note 56, at 126.
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their lives irrespective whether they could demonstrate they met the criteria of
being “disabled.”

That universal design conception of a government pension, however, does
not appear to fit the social mindset of the time. Professor Belt offers
documentation from newspapers from the 1860s that described veterans as the
“deserving poor” but only as part of an effort to create government-funded
soldiers” homes.38 Despite initial enthusiasm and lobbying for these homes, they
faced ‘“‘challenges similar to other charitable institutions: political
gamesmanship from political parties, investigations and charges of corruption,
and the clear implication that the homes were beneficiaries of the same
patronage system that benefited other charitable institutions.”8® The veterans
described the public reaction to them as one of “disgust.” In other words, a
broadening of benefits did not accompany a positive attitude towards those
receiving the benefits.

As Professor Doron Dorfman’s 2020 article demonstrates, those negative
attitudes persist today even as we have broadened protections for individuals
with disabilities through concepts like accommodation and accessibility.?! In
other words, the broadening of the availability of disability benefits or rights has
done little to tamp down the criticism that recipients are unworthy of these
benefits.

Thus, whether we view the veterans benefits of that time period as limited
by prejudice against disability categories or as part of a movement towards
universal design, the overwhelming public response to the individuals who
received benefits was negative.92 These pervasive negative attitudes towards
disabled veterans, irrespective of whether benefits were accorded through a
universal design scheme, should remind us to be careful about drawing
conclusions about whether the availability of disability benefits reflects an
improvement in public attitudes towards disabled people. When we see an
invocation of disability as a basis for a benefit or a reward, we should look
deeply, as Professor Jasmine Harris has suggested, to find how that term may
be used to justify “private claims to property in the name of care and
protection.”®3 Or, as Professor Karen Tani has documented, we should look for
a public backlash that associates disability with “medicalization, suspicion, and

88 Bel, supra note 69, at 447.

89 1d at467.

90 d.

91 See Doron Dorfman, [Un]Usual Suspects: Deservingness, Scarcity, and Disability
Rights, 10 U.C. IRVINE L. REV. 557, 560-61 (2020).

92 Professor Belt quotes one visitor to a soldiers’ home as saying that the grounds
were “‘too, too lovely. If they would only take those disgusting soldiers away, it would be
too heavenly.’” Belt, supra note 69, at 468 (quoting JAMES MARTEN, SING NOT WAR: THE
LIVES OF UNION & CONFEDERATE VETERANS IN GILDED AGE AMERICA 166 (2011)).

93 Jasmine E. Harris, The Political Economy of Conservatorship, 71 UCLA L. REV.
1364, 1369 (2024).
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surveillance”* whenever an apparent expansion of benefits seems to occur. The
association of benefits with supposedly venerated disabled veterans had little
positive impact on the existing negative attitudes towards people with
disabilities.

2. Contemporary History

As we move into the twentieth century, the conceptualization of disability
begins to change, moving somewhat away from the pity model. Disability
activists begin to seek support to live independently in public although they
must resist an overly medicalized rehabilitation model to so do. Further, the
disability movement becomes more racially intersectional, working with
various civil rights communities. Finally, the disability movement becomes a
bit less siloed with efforts emerging on behalf of all people with disabilities
rather than certain subsets of disabled people.

But those changes do not occur until the mid-twentieth century. In the
meantime, disabled people continued to be the product of the political and social
mindset of the time. The disability veterans pension system had many detractors
in the early twentieth century”> and Congress voted unanimously to replace it
with the War Risk Insurance Act in 1917.9¢ It “replaced the veteran pension
system with government life insurance and a provision for the ‘rehabilitation
and re-education of all disabled soldiers.””’ Federal law mentions
“rehabilitation” for the first time but, as we will see below, it takes decades for
that term to be used in a way that is respectful to the aspirations of disabled
people.

President Woodrow Wilson appointed two Progressive reformers to draft
the new legislation.” Professor Linker argues that Progressives pushed
rehabilitation during that era as “a way to restore social order after the chaos of
war by (re)making men into producers of capital. . .. Or, as the World War [
‘Creed of the Disabled Man’ put it, the point of rehabilitation was for each
disabled veteran to become ‘a MAN among MEN in spite of his physical
handicap.”?

In 1918, Congress began to fund “vocational rehabilitation”!90 through the
passage of the Smith-Sears Veterans Rehabilitation Act.!01 It offered

94 Karen M. Tani, Disability Benefits as Poverty Law: Revisiting the “Disabled
State,” 170 U. PA. L. REV. 1687, 1694 (2022).
95 See LINKER, supra note 47, at 21-27 (discussing “antipension progressives”).
% 14 at5.
o7 Id.
9% Id.
9 Id. at4.
100 This brief historical summary is only a sketch of the passage of certain statutes. For
a more in depth understanding of the development of the rehabilitation movement, see id. at
1-9.
101 Feldblum, Definition of Disability, supra note 51, at 95.
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rehabilitation services for free as part of a broad mandate to “do all things
necessary to insure vocational rehabilitation” including “to provide for the
placement of rehabilitated persons in suitable or gainful occupations.”102
Congress appropriated $2 million for this program.!03 Congress extended
vocational rehabilitation benefits to civilians with physical disabilities in
1920.104

Disabled veterans played some role in the development of this rehabilitation
system. For example, in 1920, World War I veterans formed the Disabled
American Veterans (“DAV™),105 which continues to exist today to help veterans
“access the healthcare, disability, employment, education and financial benefits
they have earned.”!%¢ Professor Linker reports that disabled veterans played a
significant role in the rehabilitation movement, often demanding more medical
care so that they could recover and adapt, in some cases, to the use of prosthetic
devices.107

While Professor Linker credits disabled veterans as playing some role in
their care, others are more critical of this movement as not being grounded in
the perspective of disabled people. Professor Aimi Hamraie has documented
how nondisabled “experts,” in the original rehabilitation model, focused on
people’s limitations rather than their capacities.!8 The Independent Living
Movement of the 1960s and 1970s, by contrast, tried to put “disabled people in
the role of service providers in order to infuse the system with user
perspectives.”19® It “did not eschew rehabilitative or medical science
altogether”!10 but tried “to transform access-knowledge from within”!!! so that
disabled people could lead their own lives, even before the disability movement
adopted the mantra “Nothing About Us Without Us.”112

The development of rehabilitation services for people with disabilities is
thought to reflect a change in public mindset from an exclusionary pity model
to a medical model.!’3 As described by Professor Feldblum, “[t]he model

102 §ee Vocational Rehabilitation Act of 1918, Pub. L. No. 65-178, § 4, 40 Stat. 617,
618.

103 14, § 8, 40 Stat. at 619 (appropriating approximately $2 million to secure facilities,
pay instructors, disburse payments to program participants, and provide “for the
placement . . . of vocationally rehabilitated persons”).

104 See Feldblum, Definition of Disability, supra note 51, at 95-96.

105 gee RICHARD K. SCOTCH, FROM GOOD WILL TO CIVIL RIGHTS: TRANSFORMING
FEDERAL DISABILITY POLICY 33 (2d ed. 2001).

106 See Transforming Veteran Lives, DISABLED AM. VETERANS, https:/help.dav.org/
page/52572/donate/1 [https:/perma.cc/YM99-E5AH].

LINKER, supra note 47, at 7-8.

108 Amm1 HAMRAIE, BUILDING ACCESS: UNIVERSAL DESIGN AND THE POLITICS OF
DISABILITY 114 (2017).

109 g

10 7d. at 115.

1t g

1214 at 113.

113 See Feldblum, Definition of Disability, supra note 51, at 96.
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presumed . . . that integration required changing the person with the disability,
not changing any aspect of the surrounding society that might have made it
difficult for the person to function in that society.”!14 In other words, the concept
of structural accessibility did not yet exist; there was no conception of universal
design principles to make public spaces accessible.

Nonetheless, public support for disability financial assistance outside the
veteran’s context also began to emerge during this time period. Congress
established the Social Security Disability Insurance program (“SSDI”) in 1956
and the Supplemental Security Income program (“SSI”) in 1972.115 These were
two different kinds of cash support programs for people with disabilities.! 16 But
neither of these programs stressed the need for society to change to become
more accessible to people with disabilities.

The modern disability rights movement did not begin until at least the
1940s.117 Professor Audra Jennings traces the national prominence of disability
activism to the creation of the American Federation of the Physically
Handicapped “[a]s a national, cross-disability social movement” that brought
individuals with disabilities and veterans “into the national political arena,
demanding equal access to economic security and its corollary, economic
citizenship.”1!® While an important example of national disability political
activism, this organization also had its limitations. It focused exclusively on
physical disabilities. Its members often emphasized their mental acuity which,
in turn, “reified the notion that at least some kinds of disability justified
exclusion.”!1® This tension among disability categories exists today!20 and, not
surprisingly, emerged as part of the first national disability organizations that
took afoot in the 1940s.

114

15 1d. at 97.

116 SSDI “provided long term financial support to individuals who had paid into the
Social Security system during employment but were no longer able to work.” Id. SSI was
for low-income disabled individuals irrespective of whether they had paid into the Social
Security System. /d.

17" Activism likely took place on the local level. For example, the Museum of the City
of New York has a display which states, “[i]n 1935, a small group of activists calling
themselves the League for the Physically Handicapped staged a ‘death watch’ at the Works
Progress Administration offices in Manhattan. Their demand was New Deal jobs for New
Yorker with disabilities—which they won.” Disability Rights: Disability Rights in New York
1968-2017: Ongoing, MUSEUM OF THE CITY OF N.Y., https:/ www.mcny.org/exhibition/
disability-activism [https://perma.cc/44PW-FUMR] (photo of the physical display available
from author from a visit to the museum on May 29, 2025).

118  See AUDRA JENNINGS, OUT OF THE HORRORS OF WAR: DISABILITY POLITICS IN
WORLD WAR II AMERICA 3 (2016).

19 14, at 4.

120 See Harris, Aesthetics of Disability, supra note 73, at 917.



2025] THE A IN DEIA 675

Professor Jennings suggests that disability rights activism was siloed into
different disabilities categories until the 1940s;!2! Professor Richard Scotch
argues that the siloing into different disability categories continued until the
1960s.122 Professor Scotch contends that, influenced by the racial civil rights
movement and the feminist movement, people with disabilities began to form
organizations in the 1960s, such as the Center for Independent Living, Disabled
in Action, and the World Association to Remove Prejudice Against the
Handicapped, that were more activist and not centered on one disability
category.!23 They used slogans like “You’ve Given Us Your Dimes, Now Give
Us Our Rights!”124

Reporter Joseph Shapiro has documented that the modern disability rights
movement, since the 1970s, has been “demanding rights, not medical cures,” in
seeking to pass disability rights laws.!25 Rather than using disabled children as
a poster child to raise money for a cure, the disability movement wanted society
to change so that disabled people could function more effectively. As disability
rights advocate Judith Heumann said, “[d]isability only becomes a tragedy for
me when society fails to provide the things we need to lead our lives—job
opportunities or barrier-free buildings, for example. It is not a tragedy to me that
I’m living in a wheelchair.”126

Before disabled activists launched the disability rights movement on a
national scale, some “quietly activist congressional staffers” added language to
the Rehabilitation Act of 1973 to prohibit entities that received federal funding
from discriminating against any ‘“otherwise qualified handicapped
individual 127

[S]taff members of the Senate Labor and Public Welfare Committee simply
borrowed the language for Section 504 from that of Title VI and Title IX (the
latter being a provision that several of the staff people had worked on the
previous year), without giving much thought to what anti-discrimination
protection based on handicap would mean in practice.!28

121 JENNINGS, supra note 118, at 3 (“[O]lder organizations had grown around a single

disability, a local community, or military service.”).

122 See SCOTCH, supra note 105, at 33-34.

123 Id. at 35-36.

124" 14. at 36.

125 SHAPIRO, supra note 42, at 11, 14.

126 14. at 20 (quoting Heumann). Robert Burgdorf is also considered to have influenced
this early legal protection through his creation of the National Center for Law and the
Handicapped in 1972. See About the Author, BURGDORF ON DISABILITY RTS., https://
adachronicles.org/about-the-author [https://perma.cc/Z2HX-GBH6].

127" Susan Schweik, Lomax’s Matrix: Disability, Solidarity, and the Black Power of
504, in FOUNDATIONS OF DISABILITY STUDIES 105, 106 (Matthew Wappett & Katrina Arndt
eds., 2013).

128 Feldblum, Definition of Disability, supra note 51, at 99.
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But, practically, it meant that disability rights would start to look somewhat
similar to the rights available in the race and gender areas under other civil rights
statutes. As Professor Feldblum has said, a new model was emerging “that stood
in stark contrast to the beliefs that historically underlay either the exclusionary
model, the charity model, or the rehabilitation/support model of disability.”129
This was the beginning of a civil rights model.

Although Section 504 of the Rehabilitation Act of 1973 stated that entities
receiving federal financial assistance could not discriminate on the basis of
disability, those words were meaningless without the federal government
issuing regulations to enforce them, because the primary enforcement vehicle
was for the government to withhold financial assistance. When the federal
government failed to implement timely regulations to enforce these new rights,
the disability community became nationally active, organizing sit-ins.!30

One key to this new and ultimately successful activism was the
collaboration between the white-led disability advocates in the San Francisco
Bay Area and the Black Panthers in 1977.13! Brad Lomax, who had multiple
sclerosis and used a wheelchair, played a key role in both the Black Panthers
and the emerging disability rights movement.!32 Lomax encouraged the Black
Panthers to offer both food and other assistance to allow the demonstrators to
occupy the San Francisco HEW building for 28 days, which soon led to
Secretary of HEW Joseph Califano signing the Section 504 regulations.!33

The Black Panthers played a pivotal role during the 1977 Berkeley sit-in.
Their support of the disability rights struggle stemmed, in part, from their
emerging advocacy for “completely free health care for all Black and oppressed
people”134 as well as the work of disabled activists within the Black Panthers.!35
“Without the presence of [Black Panthers] Brad Lomax and Chuck Jackson, the
Black Panthers would not have fed the 504 participants occupying the HEW
building. Without that food, the sit-in would have collapsed.”!36

Nonetheless, as Professor Aimi Hamraie has noted, “disabled activists of
color did more than serve food at the occupation”; they also provided

129 11

130 See Alyssa Eveland, 504 Protest: Disability, Community, and Civil Rights, U.S.
NAT’L PARK SERV., https://www.nps.gov/articles/000/504-protest-disability-community-and-
civil-rights.htm#:~:text=In%20April%2001%201977%2C%20a,they%20were%20legally%20e
ntitlel(31‘;A>20to [https://perma.cc/TOEZ-5L78].

1d.

132" See Eileen AJ Connelly, Overlooked No More: Brad Lomax, a Bridge Between
Civil Rights Movements, N.Y. TIMES (July 20, 2020), https:/www.nytimes.com/2020/07/08/
obituaries/brad-lomax-overlooked.html.

133 See Maddie Crowley, Disability History: The 1977 504 Sit-In, DISABILITY RTS.
FLA., https://disabilityrightsflorida.org/blog/entry/504-sit-in-history#:~:text=After%2028%20da
y5%2001%20the,disabilities%20to%20federally%20funded%20buildings [https://perma.cc/T5K
J-C7THZ].

134 See Schweik, supra note 127, at 113 (emphasis omitted).

135 1d at 115.

136 14 at111.


https://disabilityrightsflorida.org/blog/entry/504-sit-in-history#:~:text=After%2028%20days%20of%20the,disabilities%20to%20federally%20funded%20buildings
https://disabilityrightsflorida.org/blog/entry/504-sit-in-history#:~:text=After%2028%20days%20of%20the,disabilities%20to%20federally%20funded%20buildings
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“leadership and presence.”137 Although author Joseph Shapiro has suggested
that Black people “won” civil rights protections before disabled Americans
attained civil rights protections,!3® Hamraie argues that “black activists
appeared to believe that the ongoing, tense, and difficult work of racial justice
was being enacted through disability activism, contra the post-racial
understanding of racial justice as a thing of the past and disability rights as the
struggle for the future.”!39

A leading white activist in the Bay Area sit-in effort was Ed Roberts, who
helped transform the rehabilitation model into an independent living center
model. “The medical model of disability measured independence by how far
one could walk after an illness or how far one could bend his legs after an
accident. But Roberts redefined independence as the control a disabled person
had over his life.”140

Ironically, Ed Roberts, who was a white student at Berkeley, began his
pathbreaking disability advocacy in the same year (1962) that James Meredith,
a Black student, enrolled at the historically all-white University of
Mississippi.!4! It is worthwhile to pause at this moment of the story to compare
Roberts and Meredith. We have added the “A” to DEI in recent years to
acknowledge Roberts’ need for an accessible path of travel. But we did not think
we needed an “A” to describe Meredith’s need for safety to enroll in classes at
a university. When Meredith first tried to attend class in September 1962, white
students led a riot that resulted in the death of two bystanders, the injury of 206
law enforcement personnel, and the arrest of 200 people.!42 Meredith required
24-hour protection to successfully complete his degree.!43 As Heumann might
say, Meredith’s tragedy wasn’t his race; his tragedy was the social attitudes that
made it impossible for him to be a student without law enforcement assistance.
While Meredith needed United States Marshals to be able to attend class,
Roberts needed an accessible path of travel. In other words, civil rights activists
sometimes needed the A, but government policy did not formally add the A to
DEI until there was more recognition of the need for disability rights.

137 HAMRAIE, supra note 108, at 129.

138 4. at 127 (quoting Joseph P. Shapiro, Disability Rights as Civil Rights: The
Struggle for Recognition, in THE DISABLED, THE MEDIA, AND THE INFORMATION AGE 59, 62
(Jack A. Nelson ed., 1994)).

139 1d. at 129. A lesser-known story of disability activism by minority groups in the
Bay Area is the work of Asian American immigrants to “establish community healthcare
centers staffed with multi-lingual physicians, as well as social agencies that specifically
catered to immigrant users.” Naoko Wake, Asian American Disability: A History and Its
Archives, J. AM. ETHNIC HIST., Spring 2024, at 5, 11.

140 gHAPIRO, supra note 42, at 51.

14114, at 41.

142" See About James Meredith, U. Miss., https:/50years.olemiss.edu/james-meredith
[https://perma.cc/VV2Z-ARUT].

143" See id.
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As society began to slowly move away from the pity model, Congress
enacted laws that sought to make education more available to disabled students
in a regular public-school classroom,!44 tried to help the full range of people
with disabilities enter the workforce,!45 and granted greater accessibility to
disabled people in public spaces.!4¢ These developments used the “A” to make
it easier for disabled people to participate in all aspects of life, long before the
Biden Administration added the A to DEI.

We are now at a curious time in history where some governmental entities
are seeking to splinter the “A” away from “DEI” to end all race-based
considerations of civil rights for historically disadvantaged groups in society
while maintaining some support for the “A.” For example, Ohio has required
the elimination of all diversity, equity, and inclusion programs but provided that
it is still permissible to provide disability services.!47 Similarly, Florida broadly
prohibits DEI programming yet recently enacted legislation that mandates
teaching K-12 students about disabilities.!#8 The Trump Administration
mandated the elimination of DEI programs but also said that “agencies should
not terminate or prohibit accessibility or disability-related accommodations,
assistance, or other programs that are required by those or related laws.”14?

In thinking about this current moment, it is helpful to remember the role of
Black Panther “Brad Lomax wheeling his chair out of the HEW building at the
end of the 504 occupation—or better yet of the interdependent team of Lomax
and Chuck Jackson, whose activism consisted in part of assisting people in the
building with intimate personal care.”!30 We need to think more about how the
A is intrinsically connected to DEI and resist attempts to save one without the
other. Brad Lomax founded the Washington, D.C. chapter of the Black Panther
Party in 1969, worked with Ed Roberts to open a Center for Independent Living
(“CIL”) in East Oakland, California in 1975, and then led the Black Panther
support for the 1977 sit-ins.!5! A commitment to the A was rooted in his Black
activism.

144 See Education for All Handicapped Children Act of 1975, Pub. L. 94-142, 89 Stat.
773.

145 See Americans with Disabilities Act of 1990, Pub. L. 101-336, §§ 101-108, 104
Stat. 327, 330-37.

146 See id. §§ 101246, 104 Stat. at 330—53 (Titles I and II of the ADA).

147 See S.B. 1, 136th Gen. Assemb. (Ohio 2025) (requiring the elimination of all
diversity, equity, and inclusion programs while providing that the statute does not prohibit
“a state institution of higher education complying with any state or federal law to provide
disability services”).

148 See Drew Dixon, Legislature OKs Plan to Teach K-12 Students About Disabilities,
FLA. POL. (Apr. 28, 2025), https://floridapolitics.com/archives/734931-legislature-oks-plan-to-
teach-k-12-students-about-disabilities [https://perma.cc/SCWK-FSNL].

149 See Memorandum from Charles Ezell, supra note 17, at 2.

150 e Schweik, supra note 127, at 117.

151 See id.; Connelly, supra note 132.
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The contemporary conservative moves to retain the A while eliminating
DEI may reflect ignorance of the collaborative role that the race-based civil
rights movement played in the disability rights movement. Marian Wright
Edelman, who was the first Black woman admitted to the Mississippi Bar and
an important lawyer in the civil rights movement, was also an important
advocate for the Education for All Handicapped Children Act (today’s
Individuals with Disabilities Education Act).!32 In the 1970s, the “‘power of
504’ was enacted as and through a very particular seventies locus of Black
power.”133 The civil rights community and the disability community worked
cooperatively to add “disability” as a covered category under the Fair Housing
Act in 1988.13% When the ADA became law in 1990, the Leadership Conference
on Civil Rights played an important role in its passage.!?> The disability rights
community had come to see itself as part of DEI; it did not need the Biden
Administration to add the A.

So how do we respond to this splintering of the A from DEI? One option,
which this Article will explore in Part II1, is to lean into the concept of universal
design.!5¢ Lomax likely chose east Oakland for a CIL because of its large Latino
and Black population in the 1970s.137 The Black Panthers likely supported
universal health care because of its benefits to both Black and disabled
communities. Race and disability are intertwined, making it impossible to
segregate the A or the U from DEIL The disability community has long
considered the A to be a part of DEIL

But before considering how to leverage the A or the U to preserve some
aspects of DEIL, let us trace some of the legislative history of accommodation,
affirmative action, and accessibility. By better understanding the history of the
A, we can better chart what we want for its future. One important feature of this

152 See Marian Wright Edelman: Disability Rights in Black 2020, NAT’L DISABILITY
RTS. NETWORK (Feb. 24, 2020), https:/www.ndrn.org/resource/drib2020-marian-wright-
edelman [https:/perma.cc/8X7Z-N39W].

See Schweik, supra note 127, at 105.

154" See Arlene Mayerson, A Movement Perspective, DISABILITY RTS. EDUC. & DEF.
FUND (1992), https://dredf.org/the-history-of-the-americans-with-disabilities-act [https://perma.cc/
F479-VGAN].

155 11

156 For further discussion of the concept of universal design, see Colker, Universal
Design in the Classroom, supra note 40, at 58 (defining universal design).

157 See Alameda County (West)--Oakland City (Elmhurst/Central/East Oakland)
Puma, CA, DATA USA, https://datausa.io/profile/geo/alameda-county-west-oakland-city-
elmhurstcentraleast-oakland-puma-ca#:~:text=The%205%20largest%20ethnic%20groups,%2D
Hispanic)%20(6.19%25) [https://perma.cc/S47D-4QGC] (reporting 2023 census data, showing
that the Oakland area is majority Hispanic); Brenda Amboy, Rasheed El Shabazz & Vini
Pathak, Mapping Racial Segregation (May 7, 2021), https://storymaps.arcgis.com/stories/
bc2fb40ce9e14587aff3a7cc65¢9e3c7 [https://perma.cc/VU7S-TMCD] (providing historical
data showing decline in Black population in Oakland since 1970s).
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history is that the A developed nearly exclusively!3® through statutory and
regulatory developments, not through constitutional argumentation. The current
Supreme Court decisions changing the constitutional landscape for race-based
protections!5? have little or no application to disability law. At this time, there
is no groundswell to repeal the statutes providing disability rights, although
regulatory changes are certainly possible. Given this Court’s emphasis on the
importance of text in interpreting rights,160 this fact may prove important to the
durability of disability rights in a politically conservative climate. In other
words, the A is likely to persist even as DEI comes under attack; thus, we need
to fully understand its possibilities as well as its limitations.

B. Disability “Accommodation”

The first federal legislative consideration of the concept of
“accommodation” arose in the context of religious discrimination. Title VII of
the Civil Rights Act of 1964 prohibits discrimination on the basis of “religion”
as well as race, color, national origin, and sex.1¢! Professor Feldblum conducted
a careful historical analysis of that term in 2002;162 this Article seeks to update
her research.

As drafted in 1964, Title VII banned religious discrimination but made no
mention of reasonable accommodation.103 A 1966 EEOC regulation provided
that:

[A]bsent an intent on the part of the employer to discriminate on religious
grounds, a job applicant or employee who accepted the job knowing or having
reason to believe that such requirements would conflict with his religious

158 The one exception is the special education laws (which I discuss at length
elsewhere). See COLKER, DISABLED EDUCATION, supra note 33, at 17-44 (discussing district
court constitutional law cases that led to the development of the Education for All
Handicapped Children Act).

159 See Students for Fair Admissions v. President & Fellows of Harvard Coll., 600
U.S. 181, 213 (2023) (holding that race-based affirmative action in college admissions is
unconstitutional).

160 See Evelyn Johns, Justice Kagan and Textualism, DISCOURSE (Aug. 26, 2022),
https://www.discoursemagazine.com/p/justice-kagan-and-textualism [https://perma.cc/B7PX-
H9WC] (quoting Justice Elena Kagan, who said “[w]e’re all textualists now” at an event at
Harvard Law School although Kagan later criticized the Court’s commitment to textualism
in a dissent).

161 See 42 U.S.C. § 2000e-2(b) (employment discrimination); see also 42 U.S.C.
§ 2000a (banning religious discrimination in access to hotels, restaurants, and recreational
facilities).

162 See Chai R. Feldblum, Rectifying the Tilt: Equality Lessons from Religion,
Disability, Sexual Orientation, and Transgender, 54 ME. L. REvV. 159, 172-81 (2002)
[hereinafter Feldblum, Rectifying the Tilt] (exploring the history of the concept of reasonable
accommodation).

163 See 42 U.S.C. § 2000e-2 (1964).
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obligations is not entitled to demand any alterations in such requirements to
accommodate his religious needs.!04

In other words, an employer had no duty to accommodate Sabbath observers
as part of its obligation to engage in religious nondiscrimination. But then, in
1967, the EEOC changed course on an accommodation requirement. It issued
guidance stating that Sabbath observers could request work assignments that did
not conflict with their religious beliefs, so long as the request did not cause
“serious inconvenience to the conduct of the business.”!65 In other words, the
EEOC crafted a reasonable accommodation rule in 1967 in the religion context,
but the scope of the requirement was ambiguous. What constituted a “serious
inconvenience”?

Robert Dewey, a Jehovah’s Witness, brought the first litigated case
involving accommodation for Sabbath observers.!66 The EEOC issued its 1967
Sabbath observer regulation ten months after his employer fired him for refusing
to work on his Sabbath.167 While the district court ruled for Dewey, relying on
the 1967 regulation, the Sixth Circuit reversed the district court and found that
Dewey had been treated lawfully under Title VII, in part because the 1967
regulation was not in effect at the time of his discharge.!%® Further, even if the
1967 regulation were in effect, the Court of Appeals found the company
complied with the regulation by permitting Dewey, through a replacement
system, to observe his Sabbath.!® In 1971, an equally divided Supreme Court
affirmed that decision in a per curiam opinion.!”? The per curiam affirmance
provided no precedential weight, and the rationale for the Court of Appeals’

164 Dewey v. Reynolds Metals Co., 429 F.2d 324, 330 (6th Cir. 1970) (quoting 29
C.F.R. § 1605.1(b)).

165 Feldblum, Rectifying the Tilt, supra note 162, at 173 (describing a requirement that
an employer reasonably accommodate an employee’s desire not to work on their Sabbath so
long as the accommodation does not cause “serious inconvenience to the conduct of the
business”).

166 See Dewey, 429 F.2d at 324; Marcia Swigert Hoyt, Case Comment, Religious
Discrimination and Title VII's Reasonable Accommodations Rule: Trans World Airlines,
Inc. v. Hardison, 39 OHIO STATE L.J. 639, 640 (1978).

167 He was discharged on September 11, 1966, when he refused to work on the Sabbath
and did not obtain a replacement. Dewey, 429 F.2d at 329. The EEOC adopted its Sabbath
regulation on July 10, 1967. Id.

168 14 at 330 (“The obligations contained in the collective bargaining contract, which
were lawful under the regulations of EEOC then in effect, ought not to be impaired by the
application of a subsequently passed inconsistent regulation.”).

169 J4. at 331. Further, the Court of Appeals found that the arbitration decision pursuant
to the collective bargaining agreement should have precluded litigation in the federal courts.
Dewey lost before the arbitrator, therefore providing another ground to rule in favor of the
company. /d. at 337.

170" See Dewey v. Reynolds Metals Co., 402 U.S. 689, 689 (1971) (“The judgment is
affirmed by an equally divided Court.”) (Harlan, J., not participating).
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decision was murky, leaving much uncertainty about whether employers needed
to accommodate Sabbath observers.

Congress amended Title VII in 1972 by adding an explicit reasonable
accommodation requirement for religion.!7! Senator Jennings Randolph was the
proponent of that amendment.!”2 While not mentioning the Dewey decision
specifically, he told Congress that “court decisions have clouded the matter [of
defining religious discrimination] with some uncertainty.”!73 He sought to have
Title VII amended so that employers could not require members of the Seventh-
Day Baptist religion, like himself, to work on their Saturday-Sabbath.!74 The
amendment passed with no opposition.175

Randolph’s amendment became part of the final adopted bill. It requires an
employer to “reasonably accommodate” an employee’s religious practices
“unless an employer demonstrates that he is unable to reasonably accommodate
to an employee’s or prospective employee’s religious observance or practice
without undue hardship on the conduct of the employer’s business.”!7¢ The
amendment sought to make it possible for employees to request
accommodations so they could avoid working on their Sabbath unless such an
accommodation posed an undue hardship.!”7 Senator Randolph offered no
accommodation examples other than Sabbath observance and did not seek to
define the term “undue hardship.”!78

Meanwhile, Congress and the federal agencies were grappling with the
concepts of reasonable accommodation and undue hardship in the disability
context. A year after Congress amended Title VII to include a reasonable
accommodation requirement, it enacted Section 504 of the Rehabilitation Act
of 1973.179 In 1977, following significant disability protests (discussed above),

171 See Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103.

172 See 118 CONG. REC. 705 (1972) (introducing the Equal Employment Opportunities
Enforcement Act of 1971).

173 1d. at 706.

174 Id_at 705 (“Mr. President, I am a member of a denomination which is a relatively
small one, the Seventh-Day Baptists. . . . I do think it is important for me to say that within
the groups that I have mentioned, we think in terms of our observance of the Sabbath
beginning at sundown Friday evening and ending at sundown Saturday evening, following
the Biblical words, ‘From eve unto eve shall you celebrate your Sabbath.””).

175" 1d. at 706.

176 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, sec. 2(7), § 701,
86 Stat. 103, 103 (codified as 42 U.S.C. § 2000e(j)).

177" In a colloquy with Senator Williams, Senator Randolph conceded that employers
would be protected under the undue hardship rule if they needed all employees to work on
Satulr%iy and Sunday, such as at a resort. See 118 CONG. REC. 706 (1972).

1d.
179 29 U.S.C. § 794.
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the Department of Health, Education, and Welfare adopted strong regulations
implementing Section 504.180

The 1977 HEW disability regulations went further than the 1967 Title VII
religion regulations in requiring employers to provide accommodations. The
1977 disability regulations also arguably went further than the 1972 religion
amendment to Title VII in that they specified numerous ways in which the
accommodation language required employers to accommodate disabled
employees.

Rather than limit itself to an accommodation similar to a Sabbath
observance shift change, the regulations broadly stated that reasonable
accommodation may include:

(1) Making facilities used by employees readily accessible to and usable by
handicapped persons, and

(2) job restructuring, part-time or modified work schedules, acquisition or
modification of equipment or devices, the provision of readers or interpreters,
and other similar actions.!8!

Like the Title VII amendment, the Section 504 regulations mentioned the
concept of undue hardship as a defense.!82 But they defined “undue hardship”
more narrowly than the 1967 EEOC “serious inconvenience” religion
regulation!83 (that preceded the 1972 Title VII religion statutory amendment).
The disability regulations stated that the following factors should be considered
in determining whether an accommodation constituted an undue hardship:

(1) The overall size of the recipient’s program with respect to number of
employees, number and type of facilities, and size of budget;

(2) The type of the recipient’s operation, including the composition and
structure of the recipient’s workforce; and

(3) The nature and cost of the accommodation needed.!84

180 See Peter Coppelman, 4 Layperson’s Guide to Section 504, DISABILITY RTS. EDUC.
& DEF. FUND (Apr. 4, 2013), https://dredf.org/a-laypersons-guide-to-section-504 [https:/
perma.cc/6LXU-K9KG] (originally published in The Independent’s Summer 1977 issue).

181 45 C.F.R. § 84.12(b) (1984).

182 See id. § 84.12(a) (“A recipient shall make reasonable accommodation to the
known physical or mental limitations of an otherwise qualified handicapped applicant or
employee unless the recipient can demonstrate that the accommodation would impose an
undue hardship on the operation of its program.”). The current version of that language has
been moved to 29 C.F.R. § 1630.2(0) (2024).

183 Feldblum, Rectifying the Tilt, supra note 162, at 173 (describing a requirement that
an employer reasonably accommodate an employee’s desire not to work on their Sabbath so
long as the accommodation did not cause “serious inconvenience to the conduct of the
business”).

184 45 C.F.R. § 84.12(c) (1984).
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Appendix A to the final disability regulations summarized HEW’s response
to the comments that it received. HEW stated that they received a “substantial
number of comments” but that the provision nonetheless “remains basically
unchanged from the proposed regulation.”!85 The only clarification was about
the list of possible reasonable accommodations: “The list is neither all-inclusive
nor meant to suggest that employers must follow all of the actions listed.”186
HEW offered no clarifications about the definition of undue hardship.!87 Again,
one might speculate that the prominence of disability activism put pressure on
HEW not to weaken its proposed regulations during the notice and comment
period.

While the language of the 1972 Title VII religion statutory amendment
looks similar to the 1977 Rehabilitation Act regulations, the federal government
has long taken the position that the two provisions do not have the same
meaning. For example, Title VII’s regulation interpreting the religious
accommodation rule says: “This section is not . . . intended to provide guidance
for statutes which require accommodation on bases other than religion such as
section 503 of the Rehabilitation Act of 1973.”188 As will be discussed below,
the EEOC likely based that conclusion on Supreme Court decisions that have
interpreted Title VII’s religious accommodation language more narrowly than
Section 504’s disability accommodation language.

A month after HEW adopted its 1977 regulations providing broad
accommodation principles under Section 504, the Supreme Court narrowly
interpreted Title VII’s religious accommodation requirements in Trans World
Airlines, Inc. v. Hardison.'8° The Court ruled that the “undue hardship” defense
in the reasonable accommodation requirement meant that employers did not
have to provide any accommodations that created more than a “de minimis” cost
for the employer.!90

Because the Supreme Court would later reinterpret the de minimis language
from Hardison, it is helpful to understand that language in the context of the
case. Larry Hardison was a member of the Worldwide Church of God and
worked as a stores clerk at his unionized workplace.!®! His union contract
provided that a seniority system determined which employees were eligible for
which shift.!2 Hardison’s religion dictated that he not work from sundown

185 Nondiscrimination on Basis of Handicap, 42 Fed. Reg. 22675, 22688 (May 4,
1977).

186 14

187 See id.

188 29 C.F.R. § 1605.2(a) (2024).

189 Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 81 (1977). The HEW
disability regulations were promulgated on May 4, 1977, and Hardison was decided on June
16, 1977. See id. at 63; Nondiscrimination on Basis of Handicap, 42 Fed. Reg. 22675, 22680
(May 4, 1977) (HEW disability regulations).

190 Hardison, 432 U.S. at 84.

191 14 at 66-67.

192" 1d. at 67.
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Friday to sundown Saturday.!93 His employer needed to staff his position 24/7,
so it expected employees to work during that time period unless they had the
seniority to bid on a shift that did not include those hours.!%* When Hardison
transferred to a new position within the company, he no longer had the seniority
to avoid Sabbath work. He sought to use Title VII’s religion reasonable
accommodation rule to avoid Sabbath work.!95

The union argued that granting Hardison his proposed relief would require
it to ignore its seniority system.!%¢ The employer argued that requiring it to
accommodate the religious needs of an employee would constitute an
unconstitutional establishment of religion.!®7 Further, it argued it would have to
pay premium wages to employ someone not regularly assigned to work
Saturdays to cover Hardison’s shift.!19%

Overturning the lower courts, the Supreme Court concluded that the
employer had met its reasonable accommodation obligation under Title VII.199
Because of language in Title VII giving what the Court called “special
treatment” to seniority systems, the Court ruled that Title VII did not require the
employer to “carve out a special exception to its seniority system in order to
help Hardison to meet his religious obligations.”200 The Court then considered
other possible accommodations, such as a four-day work week for Hardison or
replacements for Hardison when he was scheduled to work on Saturdays, but
concluded that these “alternatives would involve costs to [the employer], either
in the form of lost efficiency in other jobs or higher wages.”?0! The Court
rejected those alternatives, saying that “[t]o require [the employer] to bear more
than a de minimis cost in order to give Hardison Saturdays off is an undue
hardship.”202

If the employer permitted Sabbath observers to avoid working on the
Sabbath, the Court also seemed concerned that the employer might be
impermissibly discriminating against non-Sabbath observers. The Court ended
its opinion by saying: “In the absence of clear statutory language or legislative
history to the contrary, we will not readily construe the statute to require an
employer to discriminate against some employees in order to enable others to
observe their Sabbath.”203 But the Court made that statement without invoking

193 Id.

194 J4 at 66-67.

195 j4 at 67.

196 Hardison, 432 U.S. at 69.
197 14 at 70.

198 14 at 69.

199 J4. at 82-83.

200 77 at 81-83.

201 74 at 84.

202 Hardison, 432 U.S. at 84.
203 jq4. at 85.
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the Anti-Establishment Clause,2%4 raising some ambiguity as to the rationale for
that statement. Was it merely implying that a non-Sabbath observer could bring
a statutory claim for discrimination if the employer accommodated a Sabbath
observer? Or was it making a constitutional argument relying on the Anti-
Establishment Clause?205

In response to Hardison, the EEOC amended its reasonable accommodation
religion regulations in 1980.206 Nonetheless, the EEOC arguably offered a more
expansive view of the employer’s obligation than a literal reading of the “de
minimis”’ language from Hardison might require. The EEOC said that they
would consider “the identifiable cost in relation to the size and operating cost of
the employer, and the number of individuals who will in fact need a particular
accommodation.”07 That language suggested that an employer might be
expected to bear some cost rather than only de minimis expenses.

While Hardison approved a narrow concept of religious accommodation,
the disability concept of reasonable accommodation continued to expand. In
1990, Congress enacted the ADA.208 The ADA statutory language largely
tracked the 1977 HEW Section 504 regulations. It added some further examples
to the list of reasonable accommodations, clarified the undue hardship defense
as requiring “significant difficulty or expense,” and included consideration of
the “overall financial resources” of the facility and covered entity to the undue
hardship determination.2%° The longer list of examples and more narrow undue
hardship language than found in the 1977 Section 504 regulations resulted in a
broader conception of reasonable accommodation than what already existed
under Section 504.

204 §ee U.S. CONST. amend. I (“Congress shall make no law respecting an establishment
of religion . .. .”).

205 The petition for certiorari by the employer and union “contended that adequate
steps had been taken to accommodate Hardison’s religious observances and that to construe
the statute to require further efforts at accommodation would create an establishment of
religion contrary to the First Amendment of the Constitution.” Hardison, 432 U.S. at 70. The
Court was therefore aware of the establishment of religion argument but left the resolution
of that issue ambiguous.

206 See 29 C.F.R. § 1605.2(e)(1) (2024) (“Cost. An employer may assert undue
hardship to justify a refusal to accommodate an employee’s need to be absent from his or her
scheduled duty hours if the employer can demonstrate that the accommodation would require
‘more than a de minimis cost.””).

207 g

208 Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327.

209 See 42 U.S.C. § 12111(9)—(10). The reasonable accommodation rule, for example,
added the example of “reassignment to a vacant position,” id. § 12111(9)(B), and the undue
hardship factors focused more on the “overall financial resources of the facility or facilities”
and the “overall financial resources of the covered entity,” id. § 12111(10)(B)(ii)—(iii).
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Following the decision in Hardison and the passage of the ADA, religious
communities?!9 backed the Workplace Religious Freedom Act in the 1990s to
align the definition of “undue hardship” under Title VII with the newly enacted
ADA 211 But that bill never became law.2!2 The American Civil Liberties Union
opposed the bill, arguing that it would permit “employees to claim that they do
not have to comply with state or local civil rights laws.”2!3 The ACLU voiced
concern that the law would permit employees, for example, to “abandon patients
because their care conflicts with the worker’s religious beliefs” or refuse to
provide “contraceptive care or HIV prevention counseling.”?!4 They argued that
the bill should only require employers to “accommodate workplace scheduling
changes so employees can observe religious holidays, or permit them to wear
religious clothing, beards or hairstyles.”?!5 Thus, we can begin to see evidence
in the 1990s that religious communities were using the ADA as a comparator to
achieve more preferential treatment even if the achievement of those rights
might disadvantage the civil rights of other groups.216

Let’s stop for a second and look at the swinging pendulum. Title VII did not
initially recognize the concept of religious accommodation.2!” The EEOC, and
then Congress, crafted a narrow religious accommodation rule focused on the

210 1t appears that conservative religious communities were likely to support this bill
even though that is a somewhat difficult label to apply. See The Workplace Religious
Freedom Act — Backgrounder, ORTHODOX UNION ADVOC. CTR. (Sep. 30, 1999), https://
advocacy.ou.org/the-workplace-religious-freedom-act-backgrounder [https://perma.cc/WM85-
E3FP] (describing the coalition as including the American Jewish Committee, Baptist Joint
Committee, Christian Legal Society, Family Research Council, General Conference of
Seventh Day Adventists, National Association of Evangelicals, National Council of
Churches, and Union of Orthodox Jewish Congregations of America).

211 Feldblum, Rectifying the Tilt, supra note 162, at 175.

212 Id. The bill continued to be introduced in the 2000s but never became law. See,
e.g., S.3686, 112th Cong. (2012) (Sen. John Kerry, sponsor).

213 See Press Release, ACLU, ACLU Urges House Committee to Fix Flawed
Workplace Religious Freedom Act (Feb. 12, 2008), https://www.aclu.org/press-releases/aclu-
urges-house-committee-fix-flawed-workplace-religious-freedom-act  [https://perma.cc/MV3E-
GD96].

214 J4. And, in fact, the Supreme Court’s evolving First Amendment religious liberty
jurisprudence has protected religious communities at the expense of the civil rights of other
groups. For a careful assessment of the Supreme Court’s current religious equality
jurisprudence, see Zalman Rothschild, The Impossibility of Religious Equality, 125 COLUM.
L. REv. 453, 459 (2025) (arguing that the current doctrine “translates into religious
superiority—the very opposite of equality”). See generally Ruth Colker, Christian
Domination, 73 AM. U. L. REV. 1717 (2024) [hereinafter Colker, Christian Domination)
(discussing emergence of Christian preferential treatment in Supreme Court’s First
Amendment jurisprudence).

215 See Press Release, ACLU, supra note 213.

216 professor Rothschild argues that religious groups are seeking vastly preferential
treatment in comparison with other groups. See Rothschild, supra note 214, at 459.

217 See Dewey v. Reynolds Metals Co., 429 F.2d 324, 329-30 (6th Cir. 1970).
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need for workplace shift flexibility for Sabbath observers.2!® Soon thereafter,
Congress enacted Section 504 of the Rehabilitation Act which made no explicit
mention of the concept of accommodation.2!® But, in 1977, HEW regulations
crafted a broad definition of reasonable accommodation and a narrow definition
of undue hardship as part of its definition of disability nondiscrimination.220
“[M]odified work schedules” were on the list of accommodations along with
other kinds of workplace modifications.22! One might imagine that the drafters
of the HEW regulations were aware of the evolving concept of accommodation
in the religion arena. Then, when the disability concept became broader than the
religious concept, some religious organizations began to push for the passage of
the Workplace Religious Freedom Act so that religious communities could have
accommodations similar to those available to individuals with disabilities.222 At
that time, religious communities did not have the necessary support to attain that
political victory.223

While religious communities never attained a political victory in Congress,
they did attain a legal victory in the United States Supreme Court for a broader
understanding of required religious accommodations. In a unanimous opinion
in 2023, the Supreme Court reconsidered the Title VII religious accommodation
de minimis comment from Hardison in Groff v. DeJoy.?2* Rather than
overturning Hardison, the Court concluded that lower courts had placed too
much emphasis on the “de minimis” language from Hardison.??> Read in
context, they concluded that “it is enough to say that an employer must show
that the burden of granting an accommodation would result in substantial
increased costs in relation to the conduct of its particular business.”22¢ The Court
held that Gerald Groft, an evangelical Christian, should have an opportunity, on
remand, to argue that granting him permission not to work on his Sunday
Sabbath would not constitute an undue hardship for his employer under the
“clarified context-specific standard” adopted by the Court.227

With respect to the religious preferential treatment argument (that was the
final concern raised in the Hardison opinion), the Groff Court rejected the
importance of the Hardison Court’s consideration of that issue. It claimed:
“Despite the prominence of the Establishment Clause in the briefs submitted by

218 See Feldblum, Rectifying the Tilt, supra note 162, at 173-74.

219 See29 U.S.C. § 794.

220 See Nondiscrimination on Basis of Handicap, 42 Fed. Reg. 22675, 22680 (May 4,
1977).

221 14

222 Feldblum, Rectifying the Tilt, supra note 162, at 175.

223 Seeid.

224 Groffv. Deloy, 143 S. Ct. 2279, 2286 (2023).

225 See id. at 2294-95.

226 Id. at 2295.

227 Id. at 2286, 2297. On remand, the district court denied summary judgment to both
parties on January 30, 2025. See Order at 1, Groff v. DeJoy, No. 19-1879 (E.D. Pa. Jan. 30,
2025), Dkt. No. 111.
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the parties and their amici, constitutional concerns played no on-stage role in
the Court’s opinion, which focused instead on seniority rights.”228

Although the Hardison opinion ended with its expression of concern about
a preferential religious requirement, the Groff Court re-wrote Hardison not to
make the religious discrimination argument at all. Nonetheless, the Groff Court
did not go so far as to mimic the Workplace Religious Freedom Act that was
most recently proposed in 2012.22% Tt did not cite to, or seek to equate, the
reasonable accommodation rules under Title VII and the disability
accommodation rules under Section 504 and the ADA.230 It also crafted an
undue hardship rule that was different than the requirements found under
Section 504 or the ADA.23! Finally, it did not disapprove the EEOC guidance
on the undue hardship rule under Title VII, which states that “reasonable
accommodation” under Title VII does not necessarily have the same meaning
as reasonable accommodation under Section 504 or the ADA.232

Groff cited the EEOC Title VII language on religious accommodation and
called it “sensible” but did not “ratify in toto a body of EEOC interpretation that
has not had the benefit of the clarification [that the Court] adopt[s] today.”233
The “sensible” EEOC regulations largely concern the issue of Sabbath
observance and suggest accommodations such as swaps, flexible scheduling,
transfers, and change of job assignments, while recognizing that
accommodations can require “a variance from a bona fide seniority system.”234
Presumably, those kinds of accommodations are still permissible. But one can
also expect the case law in this area to continue to evolve as the Court obtains
what it calls additional “clarification.”233

In case the reader is getting lost in the weeds, let me be clear. Before the
Supreme Court decided Groff, the Title VII reasonable accommodation
provision was extremely narrow.23¢ Few employees could benefit from it. By
contrast, the disability community had been able to push successfully for broad

228 Groff, 143 S. Ct. at 2290.

229 See Workplace Religious Freedom Act of 2013, S. 3686, 112th Cong. (2012) (Sen.
John Kerry, sponsor) (“[A]ln accommodation of...a religious practice...shall be
considered to impose an undue hardship on the conduct of the employer’s business only if
the accommodation imposes a significant difficulty or expense on the conduct of the
employer’s business when considered in light of relevant factors set forth in section
101(10)(B) of the Americans with Disabilities Act of 1990 (42 U.S.C. 12111(10)(B))
(including accompanying regulations) . . . .”).

230 See Groff, 143 S. Ct. 2279.

231 Contrast id. at 2295-96, with Americans with Disabilities Act of 1990, Pub. L. No.
101 336 § 101(10), 104 Stat. 327, 331, and 29 U.S.C. § 794.

See Groff, 143 S. Ct. at 2295-96; 29 C.F.R. § 1605.2(a) (2024).

233 Groff, 143 S. Ct. at 2296.

234 29 C.F.R. § 1605.2 (d)—(e) (2024).

235 Groff, 143 S. Ct. at 2296.

236 See supra notes 189-90, 22427 and accompanying text.
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accommodation language under Section 504 regulations and the ADA.237 After
Groff, the Title VII reasonable accommodation rule became more employee-
friendly, but it still appears to be less generous than the 1977 Section 504
regulations or the ADA. Although further litigation will refine the meaning of
Groff, the Court did not invalidate the existing Title VII regulation on reasonable
accommodations. The ADA specifically states that the following kinds of
accommodations are reasonable: “job restructuring, part-time or modified work
schedules, reassignment to a vacant position, acquisition or modification of
equipment or devices, appropriate adjustment or modifications of examinations,
training materials or policies, the provision of qualified readers or interpreters,
and other similar accommodations.”?38 No such broad list exists under the Title
VII regulations, and the Groff Court did not try to provide such a list.23° The
Groff Court did not even explicitly approve the modest Title VII list provided
by the EEOC while calling it “sensible.””240

It is hard to predict where the Supreme Court will land in the religious
accommodation space. One arguable limitation on the Court’s religious
accommodation jurisprudence has been the Anti-Establishment Clause in the
First Amendment. As the Court noted in Groff, the Establishment Clause
jurisprudence has changed considerably since the Court decided Hardison.?*!
Hardison was decided when Lemon v. Kurtzman®*? was the governing anti-
establishment doctrine. Under the Lemon test, which asked whether a rule had
the purpose or effect to advance religion,?*? a religious accommodation could
arguably run afoul of the First Amendment.244

But, in Kennedy v. Bremerton School District,**> the Supreme Court
recognized that it had “abandoned Lemon and its endorsement test offshoot” and
had replaced it with a test that required “reference to historical practices and
understandings.”24¢ The Kennedy decision does not offer much guidance that

237 Because the ADA was patterned after the Section 504 regulations, the work behind
the 1977 Section 504 regulations became very important in the drafting of the ADA. See
Feldblum, Definition of Disability, supra note 51, at 127 (“Hence, the bill drafted by [Robert]
Silverstein used the Section 504 regulations as its guide, and diverged from those regulations
in only a few, select circumstances.”).

238 42 U.S.C.§ 12111(9).

239 See 29 C.F.R. § 1605.2 (2024); Groff, 143 S. Ct. 2279.

240 Groff, 143 S. Ct. at 2296.

241 See Groff, 143 S. Ct. at 2289-90.

242 Lemon v. Kurtzman, 403 U.S. 602 (1971).

243 Id at 612-13.

244 For example, a decision to permit Orthodox Jews at a workplace not to work on
Saturday while requiring all other employees to work on a Saturday would arguably have
the effect of advancing one religious belief at the workplace. See Estate of Thornton v.
Caldor, Inc., 472 U.S. 703, 710-11 (1985) (holding that a statute which provides Sabbath
observers with an unqualified right not to work on their Sabbath violates the Establishment
Clause).

245 Kennedy v. Bremerton Sch. Dist., 142 S. Ct. 2407 (2022).

246 14, at 2427-28.
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would be relevant to the religious accommodation arena. The majority opinion
never refers to the concept of accommodation at all in concluding that the
football coach had a free speech and free exercise right to pray on the football
field at the end of a game 247 It is the dissent that raises the concept of reasonable
accommodation, suggesting that there could have been other ways to
accommodate Kennedy’s desire to pray while not making students feel coerced
to participate.24® The majority considered this a straightforward case where
someone, who was a public employee, was not permitted to make a private
statement during the postgame period when “coaches were free to attend briefly
to personal matters.”24° The Court held that it violated the First Amendment for
him to be treated differently than other school employees because of the content
of his speech.25% But, in doing so, the Court abrogated the Lemon test (which
had asked whether a rule had the purpose or effect to advance religion),23!
paving the way for that test not to play any significant role in the Groff case.
Thus, the Groff Court did not ask whether permitting the employee to observe
his Sabbath raised any Establishment Clause problems due to the preferential
treatment of one religion.

Thus, it is possible, that the Court, without the backstop of the Lemon test,
will eventually expand the religious accommodation doctrine to be comparable
to disability accommodation doctrine. Or, the Court might stop short of the
disability rule, out of some concern about crossing the anti-establishment
threshold. It has been a long time since the Court found an Establishment Clause
violation,252 so it is likely that the Court will continue to expand the religious
accommodation rule in the future. And, maybe, the Court will even follow the
direction of the never-enacted Workplace Religious Freedom Act and
synchronize religious and disability accommodation law.

Further, it is worth noting that the Court appears willing to ignore cost
concerns in the service of religious liberty in other recent religion cases. The
siphoning of public funds for religious schools takes money out of the public
education coffers, yet the Court narrowly avoided concluding that states must
fund religious charter schools on the same basis as sectarian schools.233 The

247 See id. at 2432-33.

248 [4. at 2439-40 (Sotomayor, Breyer & Kagan, JJ., dissenting).

249 Id. at 2425 (majority opinion).

230" 14, at 2433.

251 Lemon v. Kurtzman, 403 U.S. 602, 612—13 (1971).

252 Before abandoning the Lemon test, the Court typically rejected Establishment
Clause arguments. See, e.g., Van Orden v. Perry, 545 U.S. 677, 681 (2005) (upholding the
display of a monument inscribed with the Ten Commandments on the Texas State Capitol
grounds); Am. Legion v. Am. Humanist Ass’n., 588 U.S. 29, 36-38 (2019) (upholding the
display of a 32-foot tall Latin cross on public land in Maryland). For criticism of the Court’s
religion doctrine, see generally Colker, Christian Domination, supra note 214.

253 See Drummond ex rel. State v. Okla. Statewide Virtual Charter Sch. Bd., 558 P.3d
1, 8-9 (Okla. 2024) (finding that the expenditure of state funds to a church-related school
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Court expanded parents’ ability to complain about school curriculum on
religious grounds even though those complaints may cause all sorts of additional
work for school officials as they navigate competing parent complaints on a
daily basis.2** “Undue hardship” has always been the cost defense in the
accommodation area. But it seems to play little or no role in recent religion anti-
establishment or religious liberty cases that do not involve the issue of
accommodation. Does that mean that the Court is likely to soften its stance
towards costs in the accommodation area? (It has retained the cost defense in
Groff, although it’s not clear what it means because it did not endorse the EEOC
regulations.) While that possibility seems unlikely, it is something to watch in
the religion area. There may be an opportunity to cross-pollinate by arguing that
disability requests should be treated with the same lack of concern for cost as
we may see emerge in the religion area. Of course, we also have to realize that,
as Professors Tani and Harris have argued, “when faced with competing
interests, decisionmakers and the broader public have tended to treat disability
rights as negotiable, frail, or expendable.”253

In sum, this discussion of religious accommodation case law is important
because it presents another safety valve. While the Trump Administration has
been vacillating about whether it wants to support the A in disability
“accommodation,” it has no qualms about whether it wants to support religious
“accommodation.”?%¢ If the A disappears for disability law, how can it continue
to exist for religion? Arguably, this isn’t the time to think that arguments for

“constitutes the use of state funds for the benefit and support of the Catholic church”), aff’d
by an equally divided court sub nom., Okla. Statewide Charter Sch. Bd. v. Drummond ex rel.
Okla., 145 S. Ct. 1381 (2025) (per curiam) (mem.).

254 See Mahmoud v. McKnight, 102 F.4th 191, 200 (4th Cir. 2024) (school district
citing “concerns from principals and teachers regarding the feasibility of ‘accommodat[ing]
the growing number of opt out requests without causing significant disruptions to the
classroom environment and undermining [the school system’s] educational mission’”
(alterations in original)), rev’d & remanded sub nom., Mahmoud v. Taylor, 145 S. Ct. 2332
(2025).

255 Jasmine E. Harris & Karen M. Tani, The Disability Frame, 170 U. PA. L. REV.
1663, 1673 (2022).

256 For example, President Trump has made false claims that white Christian
Afrikaners are victims of persecution in order to grant them preferential immigration
treatment. See Russell Pollitt, Trump Claims White Afrikaners Are Victims of Persecution.
Christian Leaders in South Africa Say No., AM.: THE JESUIT REV. (Feb. 26, 2025), https://
www.americamagazine.org/politics-society/2025/02/26/afrikaners-persecution-christian-south-
africa-aid-pepfar-trump-order [https:/perma.cc/27H8-NN44]. The Trump Administration
supported the parents in Mahmoud v. Taylor. See Docket, Mahmoud v. Taylor, 145 S. Ct.
2332 (2025) (No. 23-1890), https://www.supremecourt.gov/Search.aspx?FileName=/docket/
docketfiles/html/public%5C24-297.html [https://perma.cc/PSMJ-HDLR] (granting the United
States’ motion for leave for the Solicitor General to participate in oral argument). Mahmoud
involves a dispute over whether parents can opt their children out of reading certain books
in class because of the parents’ religious objections to material. See Mahmoud v. Taylor,
ACLU (July 21, 2025), https://www.aclu.org/cases/mahmoud-v-mcknight [https://perma.cc/
K57R-EJI8Q].
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consistency are likely to prevail. The Trump Administration is challenging all
diversity efforts that would benefit racial minorities while arguing for the hiring
of a “critical mass” of people who would reflect diverse viewpoints.257 By
diverse viewpoints, we know that they do not mean that the Harvard Business
School should hire more Marxists or that the Divinity School should hire more
atheists. Yet, claims of inconsistency might receive some weight. Concerns
about inconsistency may even partially explain why the Trump Administration
has waffled on disability accommodations; it wants the concept of
accommodations to be as broad as possible for its potential cross-pollination in
the religion area, even as it attacks any semblance of racial preferential
treatment.

Nonetheless, the collapse of the differences between religious and disability
accommodation doctrine is not necessarily good news for the disability justice
community. Conservatives are deploying religious arguments, for example, to
avoid employee access to contraceptives,?38 and to limit health care access for
transgender individuals.25 These kinds of policies disparately impact disabled
people.260 The expansion of religious accommodations may come at a cost to
disability justice as the Establishment Clause becomes a constitutional
nullity.26! Nonetheless, the expansion of religious accommodation may help
safeguard the continuing existence of disability accommodation.

257 For example, in the Trump Administration’s letter to Harvard University, it singled
out what it considered to be “programs with egregious records of antisemitism” for selective
audits of whether they “fuel antisemitic harassment or reflect ideological capture.” See Letter
from Josh Gruenbaum, Sean R. Keveney & Thomas E. Wheeler, to Dr. Alan M. Garber &
Penny Pritzker (Apr. 11, 2025) (emphasis omitted), https:/staticO1.nyt.com/newsgraphics/
documenttools/0928701fdf305fd/4d7d152d-full.pdf [https://perma.cc/9SKB-U2J4]. It also was
required to “end support and recognition” for various student groups that had the name
“Palestine” in their titles. /d. The letter opposed all affirmative hiring measures on the basis
of race, national origin, religion, sex, or national origin but then required the hiring of a
“critical mass of new faculty” who would provide “viewpoint diversity.” Id. In other words,
the letter required neutrality on some grounds while requiring non-neutrality on other
grounds.

258 The Supreme Court had given weight to these arguments before it overturned Roe
v. Wade. See, e.g., Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 688-90 (2014)
(holding that the Religious Freedom Restoration Act permits a closely held for-profit
corporation to deny its employees coverage of certain contraceptives under the Affordable
Care Act, based on the religious objections of the corporation’s owners).

259 See Press Release, U.S. Dep’t Health & Hum. Servs., HHS Investigates a Major
Health System in Michigan to Safeguard Health Care Workers’ Conscience Rights (June 20,
2025), https://www.hhs.gov/press-room/ocr-investigates-health-system-in-michigan.html
[https://perma.cc/2AEC-64HW]; Complaint, supra note 23, at 2, 7.

260 See Ruth Colker, Disability Misappropriation, 72 AM. U. L. REV. 1619, 1663-70
(2023) (tracing impact of abortion restrictions on the lives of disabled people).

261 See Colker, Christian Domination, supra note 214, at 1782-87 (tracing the Court’s
increased receptivity to arguments made by Christians); Colker, Overmedicalization, supra
note 21, at 223-37 (discussing various views on whether transgender rights arguments
should be cast as disability rights arguments).
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Disability law should also not need a religion analogy to survive scrutiny,
because reverse disability claims are not cognizable under various statutes or
the Constitution.262 Unlike the religion arena, disability law does not need to
worry about some kind of backstop (such as an Anti-Establishment Clause) that
could allow, for example, non-disabled people to contest the favorable treatment
provided to disabled people.263 Further, plaintiffs do not receive heightened
constitutional scrutiny when they allege discrimination on the basis of
disability.264 Thus, there is no statutory or constitutional route for a nondisabled
person to challenge an accommodation provided to a disabled person. (This is
the odd silver lining of rational basis scrutiny for disabled people.) The only
way to attack a requested accommodation is for an entity, like an employer or a
union, to say that a request is unreasonable or produces an undue hardship.265
But if'an employer decides to grant a reasonable accommodation request, it need
not worry that nondisabled employees will contest that accommodation as
violating their statutory or constitutional rights. The bottom line is that the A in
disability “accommodation” should be safe. Statutes and regulations provide for
it textually, and those rules are safe from constitutional challenge.

Thus, the areas of disability and religious accommodation have worked
closely together. The concept of accommodation first arose in the religion
context and then was soon added to the disability context. Over time, the concept
of accommodation has expanded in both arenas, with the concept of
accommodation arguably being broader at this time in the disability context than
in the religion context. As the political winds move to expand the concept of
religious accommodation, it may become more difficult to contract the concept

262 See infira Part ILD for further discussion of this issue.

263 A prerequisite to suing under the ADA is being an individual with a disability. See,
e.g., 42 US.C. § 12112(a) (employment discrimination claims). The only exceptions are
cases in which an individual alleges that they faced discrimination “because of the known
disability of an individual with whom the qualified individual is known to have a relationship
or association.” Id. § 12112(b)(4). In 2008, Congress reinforced that the ADA does not
permit reverse discrimination claims by adopting Section 12201(g), which provides the
following: “Nothing in this chapter shall provide the basis for a claim by an individual
without a disability that the individual was subject to discrimination because of the
individual’s lack of disability.” 42 U.S.C. § 12201(g); see also H.R. REP. No. 110-730, pt.
2, at 17 (2008) (reinforcing that the bill “prohibits reverse discrimination claims”).

See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 442 (1985) (holding
that intellectual disabilities do not constitute “a quasi-suspect classification calling for a more
exacting standard of judicial review than is normally accorded economic and social
legislation™); Bd. of Trs. v. Garrett, 531 U.S. 356, 366 (2001).

265 See42U.S.C.§ 121 12(b)(5)(A). There are lots of cases in which disabled plaintiffs
fail to prevail in cases in which their request for accommodation was denied. See US
Airways, Inc. v. Barnett, 535 U.S. 391, 394, 406 (2002) (employee cannot typically obtain
an accommodation if it conflicts with seniority rules); Wood v. Green, 323 F.3d 1309, 1312
(11th Cir. 2003) (employee’s request for indefinite leave did not constitute a reasonable
accommodation); Menoken v. Burrows, 656 F. Supp. 3d 98, 105 (D.D.C. 2023) (request for
indefinite paid leave was not a reasonable accommodation).
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of disability accommodation.26¢ Nonetheless, the expansion of religious liberty
arguments may undercut rights claims by civil rights groups, including people
with disabilities.

In closing this historical discussion, it is also useful to ruminate on its
implication for a movement towards universal design. 267 In many instances, a
request for accommodation arises because the employer has not deployed
universal design principles. For example, an employee with ADHD may need
to request a quiet workstation in an office configuration in which employees
work close to each other with flimsy barriers between workstations.268 It is
unlikely that workplace configuration works well for any employee,2%° yet only
the disabled employee has legal recourse to challenge it.2’0 The ADA
regulations require the public entrance to a building to meet accessibility
standards?”! but do not require private workspaces to also meet accessibility
standards.272 Private work stations can therefore be built with an inaccessible
design (rather than under principles of universal design). Employers are
expected to retrofit each workstation as employees make accommodation
requests subject to an undue hardship defense.2’3 The fact that it would have
been less expensive to design the workplace accessibly in the first instance
rather than later retrofit it is not an argument that a disabled employee can offer
to lessen the employer’s ability to make an undue hardship defense.274 Because
retrofitting is usually more expensive than universal design,?’> one might

266 Tt is interesting that the federal government’s letter to Harvard University
threatening adverse action if Harvard did not “uphold[] federal civil rights laws” made no
mention of disability civil rights laws. See Letter from Josh Gruenbaum, Sean R. Keveney
& Thomas E. Wheeler, to Dr. Alan M. Garber & Penny Pritzker, supra note 257. It required
that Harvard “cease all preferences based on race, color, religion, sex, or national origin” but
did not mention disability. /d.

267 See infira Part 111 for further discussion of this issue.

268 See ADHD and Working in an Office, INSPIRED ERGONOMICS (Sep. 10, 2024),
https://www.inspiredergonomics.com/blog/adhd-and-working-in-an-office [https://perma.cc/89
3N-WKCJ].

269 See Daniel Fink, Office Noise Is a Major Deterrent for Employees, QUIET CMTYS.
(May 7, 2025), https://quietcoalition.org/office-noise-is-a-major-deterrent-for-employees
[https://perma.cc/DHT9-6E65].

270" A prerequisite to suing under the ADA is being an individual with a disability. See,
e.g.,42 U.S.C. § 12112(a) (employment discrimination claims).

271 See 36 C.F.R. § 1191 app. D(402).

272" The only reference to workstations is for built-in units which have to be high
enough for wheelchair use. See id. § 1191 app. D(901)—(904).

273 See 42 U.S.C. § 12112(b)(5)(A).

274 See Reyazuddin v. Montgomery Cnty., 754 F. App’x 186, 188, 193 (4th Cir. 2018)
(holding that the district court did not abuse its discretion in denying employee injunctive
relief in case involving blind employee whose employer chose inaccessible software for her
job).

275 See ROOT POL’Y RSCH., STATE OF IDAHO: ANALYSIS OF IMPEDIMENTS TO FAIR
HOUSING CHOICE, Executive Summary 11 (2022), https://commerce.idaho.gov/content/



696 OHIO STATE LAW JOURNAL [Vol. 86:4

imagine that employers have an incentive to build accessible workstations under
universal design principles. But, in the absence of any statutory or regulatory
requirement, that seems like a naive expectation. Employers can always argue
that retrofitting is too expensive. So long as disability remains relatively
invisible in design deliberations, it is easy to imagine the employer choosing the
design option that is cheapest in the short term even if it is ineffective for both
disabled and nondisabled employees. The existence of accommodation rules has
not put much pressure on employers to consider issues of universal design. So
long as employers continue to design workplaces without consideration for
universal design principles, the accommodation framework will remain an
important tool for many disabled employees.

We also might want to consider whether the disability/religion analogy
helps or hinders movement towards a universal design framework. This is a very
thorny question. The political right has been trying to have religious schools
treated like all other schools in terms of their access to state funding.2’¢ They
have also been trying to give parents veto power over the curriculum their
children can be exposed to.2’7 They arguably are pursuing a universal design
argument in terms of the same access to public funding as all other schools.278
And they are arguably seeking the same opportunities to complain about
curriculum as other parents currently have (although that’s less clear; maybe
they want more rights).27? In the religion area, there is, in theory, a backstop to
that universal design argument—the Anti-Establishment Clause — when the
scope of a religion request is to seemingly transform the state into a Christian
nation. But, as discussed above,280 this Court appears willing to ignore the anti-
establishment implications in the service of its support for religion (often
Christianity).28!1

uploads/2022/03/2022-Idaho-Analysis-of-Impediments-to-Fair-Housing-choice.pdf [http
s://perma.cc/WX9G-7VKB].

276 See Drummond ex rel. State v. Okla. Statewide Virtual Charter Sch. Bd., 558 P.3d
1, 89 (Okla. 2024), aff’d by an equally divided court sub nom., Okla. Statewide Charter
Sch. Bd. v. Drummond ex rel. Okla., 145 S. Ct. 1381 (2025) (per curiam) (mem.). Because
the Court was equally divided and issued its decision without an opinion, the decision carries
no precedential value. See Okla. Statewide Charter Sch. Bd. v. Drummond ex rel. Okla., 145
S. Ct. 1381, 1382 (2025).

277 See Mahmoud v. Taylor, 145 S. Ct. 2332, 2395 (2025).

278 See Drummond, 558 P.3d at 9 (Okla. 2024), aff’d by an equally divided court sub
nom., Okla. Statewide Charter Sch. Bd. v. Drummond ex rel. Okla., 145 S. Ct. 1381 (2025)
(per curiam) (mem.).

For example, the Maryland opt-out of curriculum option was part of its guideline
for respecting religious diversity. Mahmoud v. McKnight, 102 F.4th 191, 199-200 (4th Cir.
2024). It does not appear to apply to nonreligious requests for opting out of certain
curriculum. See id.

280 See supra Part ILB.

281 See Zalman Rothschild, Free Exercise Partisanship, 107 CORN. L. REV. 1067,
1108-24 (2022) (documenting the increasingly politically polarized nature of the Supreme
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Thus, this tracing of the history of “accommodation” reveals both
opportunities for further expansion of the concept, a possible path to making
more arguments for universal design, along with some serious road mines.
Religious expansion may come at the cost of various civil rights issues while
offering no cross-pollination to disability rights. But we should be aware of this
historical cross-pollination so we can exploit it as much as possible.

C. Disability “Affirmative Action”

Most people would probably be surprised to learn that federal legislation
requires affirmative action in the disability context. When Biden’s Executive
Order added A to DEI and broadly defined the A to include accessibility,
accommodation, independent living, and universal design, it did not mention
“affirmative action.”?82 Professor Richard Scotch’s comprehensive history of
the Rehabilitation Act makes a brief textual statement that the Rehabilitation
Act contained a title that “concerned employment by federal contractors.””283
Scotch is correct that Section 503 of the Rehabilitation Act requires federal
contractors to “take affirmative action to employ and advance in employment
qualified individuals with disabilities.”?84 But affirmative action extends
beyond federal contractors. As Scotch notes in his footnote that accompanies
the federal contractor language, Section 501 of the Rehabilitation Act “created
the Interagency Committee on Handicapped Federal Employees and required
each federal agency to develop and implement affirmative action programs for
the hiring, placement, and advancement of handicapped employees.”28>

Section 501 of the Rehabilitation Act requires federal agencies and the
United States Postal Service to prepare “an affirmative action program plan for
the hiring, placement, and advancement of individuals with disabilities in such
department, agency, instrumentality, or [i]nstitution.”28¢ Other than cases that
have concluded that the Air Traffic Safety Assessment, put in place after the
terrorist attacks of September 11, 2001, preempted the Rehabilitation Act with
regard to aviation security employees,?87 this provision has also largely gone
unchallenged. Further, presidents have issued numerous executive orders to
implement Section 501. In 2010, President Barack Obama issued an executive
order requiring federal agencies to have “specific goals for hiring individuals

Court’s free exercise doctrine); Rothschild, supra note 214, at 459 (arguing that Court’s
current doctrine fosters religion superiority, not religious equality between religions).

282 See Exec. Order No. 14,035, 86 Fed. Reg. 34593, 34593-94 (June 30, 2021).

283 SCOTCH, supra note 105, at 52.

284 Rehabilitation Act of 1973, Pub. L. No. 93-112, § 503, 87 Stat. 355, 393 (codified
as amended at 29 U.S.C. § 793(a)). The original language stated that these entities “shall take
affirmative action to employ and advance in employment qualified handicapped
individuals.” /d.

285 SCOTCH, supra note 105, at 201 n.8.

286 29 U.S.C. § 791(b).

287 See Joren v. Napolitano, 633 F.3d 1144, 1146 (7th Cir. 2011).
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with targeted disabilities.”288 No cases have challenged the ability of the federal
government to engage in these explicit affirmative efforts on behalf of people
with disabilities.28?

This language paralleled Executive Order No. 11246, which required
affirmative action with regard to race, creed, color, or national origin, and which
President Lyndon Johnson issued on September 28, 1965.290 Although Congress
did not include disability rights in the Civil Rights Acts of 1964 or 1968,2°! and
President Johnson did not include it in his affirmative action executive order,2%2
Congress took an important step in 1973 to provide affirmative action protection
to disabled people in the Rehabilitation Act.2%3 That language stands today, even
as the Trump Administration has repealed EO 11246.294

Regulations enforce these affirmative obligations. The Office of Federal
Contract Compliance Programs (“OFCCP”) has issued affirmative action
regulations for federal contractors under Section 503 of the Rehabilitation
Act.295 Although President Trump repealed Executive Order 11246 (which had
mandated affirmative action by government contractors),2%¢ that action did not
affect the “requirements under Section 503 of the Rehabilitation Act, 29 U.S.C.
793, and the Vietnam FEra Veterans’ Readjustment Assistance Act

288 See Exec. Order No. 13,548, § 1, 75 Fed. Reg. 45039, 45039 (July 30, 2010). In
2000, President William Clinton had sought to have the federal government hire 100,000
disabled people. See Exec. Order No. 13,163, § 1, 65 Fed. Reg. 46563, 46563 (July 26,
2000).

289 Given the vociferous attack against race-based affirmative action by conservatives,
it is hard to speculate as to why disability-based affirmative action has been largely ignored.
Are these actions under the radar? Do conservatives think that they, too, may have friends
or family members who would benefit from these measures? Does the prevalence of the pity
model lend continuing support to these programs? Do white people disproportionately
benefit from these measures so they do not fit into the anti-racial affirmative action trope?

290 Executive Order 11,246 required “[t]he head of each executive department and
agency [to] establish and maintain a positive program of equal employment opportunity for
all civilian employees and applicants for employment.” Exec. Order No. 11,246, § 102, 30
Fed. Reg. 12319, 12319 (Sep. 28, 1965). Further, it required all federal contractors to take
“affirmative action to ensure that applicants are employed, and that employees are treated
during employment, without regard to their race creed, color, or national origin.” Id. § 202,
30 Fed. Reg. at 12320.

291 See Feldblum, Definition of Disability, supra note 51, at 98.

292 See Exec. Order No. 11,246, § 202, 30 Fed. Reg. 12319, 12320 (Sep. 28, 1965).

293 See29 U.S.C. § 794.

294 See Exec. Order No. 14,173, § 3(b)(i), 90 Fed. Reg. 8633, 8634 (Jan. 21, 2025).

295 41 C.F.R. § 60-741 (2025).

296 See Executive Order 11,246, § 202, 30 Fed. Reg. at 12320 (“The contractor will
not discriminate against any employee or applicant for employment because of race, creed,
color, or national origin. The contractor will take affirmative action to ensure that applicants
are employed, and that employees are treated during employment, without regard to their
race, creed, color, or national origin.”).
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(‘VEVRAA”), 38 U.S.C. 4212,” both enforced by OFCCP, which are statutory
and remain in effect.2%7

OFCCP regulations require contractors to have an affirmative action
program that they define as:

[A] management tool designed to ensure equal employment opportunity and
foster employment opportunities for individuals with disabilities. ... An
affirmative action program is dynamic in nature and includes measurable
objectives, quantitative analyses, and internal auditing and reporting systems
that measure the contractor’s progress toward achieving equal employment
opportunity for individuals with disabilities.28

Each covered contractor must “prepare and maintain an affirmative action
program at each establishment” that “set[s] forth the contractor’s policies and
procedures in accordance with this part.”2%° Further, contractors must take
“affirmative action to employ and advance in employment qualified individuals
with disabilities at all levels of employment, including the executive level.”300
These required efforts go beyond mere nondiscrimination. For example,
contractors “should incorporate special efforts to reach students who are
individuals with disabilities.”3%1 The regulations even have a “utilization goal”
of seven percent “for employment of qualified individuals with disabilities for
each job group in the contractor’s workforce.”392 As educational institutions
have cleansed their websites of permissible affirmative outreach efforts, they
have arguably violated the mandates of Section 503 as federal contractors.

Westlaw reports more than seventy-two decisions interpreting
Section 503.393 None of those cases question the constitutionality of this
affirmative action language, although some cases conclude that disabled people
do not have a private right of action to enforce this section.3%4 Their only form
of relief is to file a complaint with the Department of Labor.395 Under the Trump

297 Laura A. Mitchell, OFCCP Makes First Public Statement Following Revocation of
Executive Order 11246, JACKSONLEWIS (Jan. 23, 2025), https:/www.affirmativeactionlaw
advisor.com/2025/01/ofccp-makes-first-public-statement-following-revocation-of-executive-ord
er-11246 [https://perma.cc/J3PK-86FB].

298 41 C.F.R. § 60-741.40(a) (2024).

299 Id. § 60-741.40(b)(2).

300 14§ 60-741.43.

301 74, § 60-741.44(H)(2)(ii)(B).

302 74§ 60-741.45(a).

303 29 US.C.A. §793 (West, Westlaw through Pub. L. No. 119-36) (notes of
decisions).

304 See, e.g., Rogers v. Frito-Lay, Inc., 611 F.2d 1074, 1078 (5th Cir. 1980), cert.
denied 449 U.S. 889 (1980); Davis v. United Air Lines, Inc., 662 F.2d 120, 127 (2d Cir.
1981).

305 See Davis, 662 F.2d at 12223 (finding that Section 503 contains “duty-creating”
language rather than “right-creating” language, so that no private right action of exists to
enforce its duties).
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Administration, those complaints are being “held in abeyance” while the
President has rescinded Executive Order 11246.39 Ironically, the President
rescinded the civil rights foundation of disability affirmative action (Executive
Order 11246) while federal statutory language still requires disability
affirmative action.397 Unlike racial affirmative action, disability affirmative
action is codified by statute,398 which may make it more difficult to rescind.

There has not been a lot of scholarship devoted to an analysis of the
enforcement of these affirmative action requirements. Professor Kathryn Tate
wrote a careful assessment of these provisions in 1989.3%9 She concluded that
“many courts define the federal employer’s affirmative action duty as merely
the provision of reasonable accommodation,”3!0 even though the Supreme
Court in an early rehabilitation case observed that the federal government’s
affirmative obligations under Section 501(b) are greater than those of an entity
merely covered by Section 504.311

The Section 501 practices are what President Trump was likely attacking
when he blamed disabled people for the airline accident on January 29, 2025, in
Washington, D.C.312 As software engineer and blogger Erik VanderWerf has
explained, Section 501 “requires larger federal agencies to set a workforce
target of 12% persons with disabilities (PWD) and 2% persons with targeted
disabilities (PWTD).”313 Despite those requirements, the FAA reported in 2018
as having 2.85% PWD’s and 0.11% PWTDs in the position of air traffic
controllers.314 In 2018, during the first Trump Administration, the FAA hired a
Persons with Disabilities Program Manager to increase the hiring of PWD’s and
PWTD’s across the entire agency through a two-year probationary Schedule A
hiring process.313 In 2023, during the Biden Administration, the FAA reported

306 See Guy Bremner & Olympia Karageorgiou, DOL Ceases All Contractor
Enforcement Activity Under EO 11246, PROSKAUER ROSE LLP (Jan. 27, 2025), https://
www.governmentcontractorcomplianceupdate.com/2025/01/27/dol-ceases-all-contractor-enforc
ement-activity-under-eo-11246 [https://perma.cc/AMNN-7W4P].

307 See Exec. Order No. 14,173, § 3(b)(i), 90 Fed. Reg. 8633, 8634 (Jan. 21, 2025); 29
U.S.C. § 793.

308 See29 U.S.C. § 793.

309 Kathryn W. Tate, The Federal Employer’s Duties Under the Rehabilitation Act:
Does Reasonable Accommodation or Affirmative Action Include Reassignment?, 67 TEX. L.
REV. 781 (1989); see also Michael J. Album, Affirmative Action and the Handicapped, 15
EMP. RELS. TODAY 99, 104 (1988) (assessing affirmative obligations under Rehabilitation
Act).

310 Tate, supra note 309, at 789 n.34.

311 See Alexander v. Choate, 469 U.S. 287, 300 n.20 (1985) (contrasting obligations
under Sections 504 and 501).

312 See Erik VanderWerf, DEI Hiring Practices at the FAA, MEDIUM (Feb. 26, 2025),
https://medium.com/@erik-vanderwerf/dei-hiring-practices-at-the-faa-8c7cebe51f11 [https://
perma.cc/NVS8-RJCT].

313 14

314 11

315 1
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that the overall statistics for air traffic controllers was 3.47% PWD’s and 0.41%
PWTD?’s, a slight improvement from 2018.316

With respect to the claim by President Trump that the “FAA’s diversity
hiring push includes focus on hiring people with severe intellectual and
psychiatric disabilities . . . and they want them to be air traffic controllers,”3!7
VanderWerf found such affirmative steps are required at all federal agencies,
not just the FAA.3!8 But he also found that the use of Schedule A to
affirmatively hire PWD’s or PWTD’s has occurred “only if they are capable and
pass the same rigorous qualification standards as other hires. Nobody
unqualified for the job is managing air traffic independently, and there is no
evidence that qualifications or certification standards have been reduced for
PWD or PWTD.”31? Similarly, VanderWerf concluded that there is no evidence
that DEI hiring preferences have contributed to declining safety standards at the
FAA.320 He blames the FAA and Congress for failing to fill empty seats at the
air traffic control academy, not DEI or DEIA 32!

Notice how President Trump lumped DEI and A efforts together,
disregarding the statutory basis for affirmative hiring of disabled people,
including people with targeted disabilities. It is all part of the anti-affirmative
action regime with no apparent understanding of the different statutory and
constitutional case law that governs these kinds of affirmative measures.

The Supreme Court has never questioned the validity of these kinds of
affirmative hiring measures for people with disabilities. In City of Cleburne v.
Cleburne Living Center,3?? the Supreme Court noted with approval that the
Government has “facilitated the hiring of [people with intellectual disabilities]
into the federal civil service by exempting them from the requirement of
competitive examination.”323 Although that particular regulation has been
subsequently rescinded, the current regulation provides for affirmative
consideration of “person[s] with . . . intellectual disabilit[ies], severe physical
disabilit[ies], or . . . psychiatric disabilit[ies].”324

Similarly, the Cleburne Court approvingly cited what was then called the
Education of the Handicapped Act for conditioning federal education funds on
the integrated education of children with intellectual disabilities.32> It also spoke
approvingly of the Texas special education statute, which it described as

316 g

317 14

318 VanderWerf, supra note 312.

319 14

320 g

321 g

322 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450 (1985) (overturning a
zoning ordinance that discriminated against people with intellectual disabilities).

323 Id. at 443-44.

324 5 CF.R. §213.3102(u) (2024) (concerning appointments into executive civil
service).

325 Cleburne Living Ctr., 473 U.S. at 443.
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“conferring certain rights” upon students with intellectual disabilities.32¢
Affirmative treatment of people with disabilities has unhesitantly received the
Court’s approval.

The Supreme Court’s 1985 decision in City of Cleburne not to extend
heightened scrutiny to people with intellectual disabilities was based, in part, on
its concern that heightened scrutiny would undermine the ability of government
to extend what the Court called “special treatment™327 for such people. The
Court explicitly endorsed such special treatment: “That a civilized and decent
society expects and approves such [special treatment] legislation indicates that
governmental consideration of those differences in the vast majority of
situations is not only legitimate but also desirable.”328 While recognizing that
such special treatment legislation might withstand heightened judicial scrutiny,
the Court then said: “merely requiring the legislature to justify its efforts in these
terms may lead it to refrain from acting at all.”32° The majority opinion left no
doubt that the Court thought that special treatment for people with intellectual
disabilities was constitutionally valid and desirable.330

City of Cleburne was from 1985 and only involved people with intellectual
disabilities.33! In its more recent consideration of the legal status of people with
disabilities, the Court reiterated much of its analysis from City of Cleburne. In
Board of Trustees v. Garrett,332 the Court reiterated that heightened scrutiny did
not attach generally to claims brought by people with disabilities, nor merely
people with intellectual disabilities.333 Although that particular case did not
involve the constitutionality of what the City of Cleburne Court called special
treatment, its insistence on rational basis scrutiny leaves those programs
protected from constitutional attack. Under the rational basis scrutiny test,
affirmative measures would be considered legitimate policy choices by the
governmental entity.334

Thus, affirmative action on the basis of disability should be alive and well.
It is required by federal law and regulations and does not run afoul of the
Constitution. Rather than deny the existence of these programs, we should note

326 1d. at 444.

327 14

328 g

329 14

330" T do not mean to overstate the scope of that protection. As Professor Jasmine Harris
has noted, “disability rights laws, despite enumerated principles of equal opportunity and
civil rights, have always been viewed as ‘nice to do’ and not ‘must do.”” Jasmine E. Harris,
The Frailty of Disability Rights, 169 U. PA. L. REV. ONLINE 29, 30 (2020). Because disability
rights are statutory, rather than constitutional, they have an inherent fragility.

See generally Cleburne Living Ctr., 473 U.S. 432.

332 Bd. of Trs. v. Garrett, 531 U.S. 356 (2001).

333 See id. at 366.

334 As the Garrett Court noted, the governing test would be “if there is a rational
relationship between the disparity of treatment and some legitimate governmental purpose.’”
Id. at 367 (quoting Heller v. Doe, 509 U.S. 312, 320 (1993)). While that test would not
require preferential treatment, it would permit it.
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their required existence under federal law, and their value in promoting
employment of qualified individuals. The pendulum has obviously swung very
far away from affirmative action for other disadvantaged groups in society. And
there will be attempts to impugn disability preferential treatment along with
other forms of preferential treatment. It is crucial that we keep supporting the
value of preferential treatment rather than pretend it does not exist. Yes, the
FAA has affirmatively hired some disabled people in the last couple of decades.
No, those employees had nothing to do with the tragic accident in Washington,
D.C.

D. Disability “Accessibility”

Disability access is also under attack. As attorney and former Deputy
Assistant Attorney General for Civil Rights at DOJ Eve Hill has documented:

On his first day in office, President Trump sent a loud message with the
disappearance of the White House Accessibility Statement from the White
House website . . . On the same day, two critical Office of Management and
Budget (OMB) memoranda were removed from the White House website and
archived. This deliberate erasure of accessibility bears significant implications
for both government transparency and accessibility for people with
disabilities.333

An important entity that helps protect disability access is “The Access
Board,” which was created by the Architectural Barriers Act.33¢ The Access
Board is a coordinating body among federal agencies and the general public.337
It is supposed to have twelve members from the federal government.33% Its
webpage, as of August 5, 2025, shows it having five federal members.339 The
link to the “White House website” where people should be able to get further
information is nonfunctional.34? Its disappearance is part of the “erasure” that
Hill was describing.

This erasure also applies to the elimination of sign language interpreters for
the Deaf community. Amid the deadly Los Angeles wildfires in January 2025,
right wing pundits started to attack the need for American Sign Language

335 Eve Hill, Federal Digital Accessibility Disappearance on Trump Day One,
BROWN, GOLDSTEIN & LEVY LLP (Jan. 31, 2025), https://browngold.com/blog/federal-digital-
accessibility-disappearance-on-trump-day-one [https://perma.cc/HTE9-RZ6W].

336 See About the U.S. Access Board: Board History, U.S. ACCESS BD., https://
www.access-board.gov/about/history.html  [https://perma.cc/C876-M9YQ]; 42 U.S.C. §§
4151-4156.

337 See Access Board Members, U.S. ACCESS BD., https://www.access-board.gov/about/
board-members [https://perma.cc/U79J-K39K].

338 See id.

339 See id.

340 THe WHITE HOUSE, https://www.whitehouse.gov/get-involved/join-us [https:/
perma.cc/Q4DY-3VQU].
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(“ASL”) interpreters at emergency briefings.?4! This criticism does not
appreciate that ASL is sometimes the first language for Deaf people. John
Maucere, a Certified Deaf Interpreter, explains: “As Deaf people reading
captions, we feel like we’re figuring out Morse Code . ... It’s our second
language we’re trying to decipher.””342

In response to a legal complaint, the White House had begun using ASL
interpreters when the Covid-19 pandemic necessitated emergency public health
briefings.343 In 2022, the Biden Administration hired the first full-team of ASL
interpreters to interpret at all White House briefings.34* The Trump
Administration abandoned that policy.34 In February 2025, the National
Association of the Deaf asked the White House to reinstate ASL interpreters for
their press briefings.3#¢ When no action was taken on this request, the National
Association of the Deaf filed a lawsuit against President Trump and the White
House seeking ASL interpreters for all press briefings.347

This backsliding can have a tragic impact on the ability of disabled people
to access the world independently. Accessibility to the outside world became a
political concern of the disability rights movement in the 1960s, although its
origins stem to an earlier period in which disability rights advocates pushed for
guide dog and white cane laws. A review of the historical development of
accessibility principles can be helpful in understanding the implications of the
current retrenchment.

In the 1920s, people with visual impairments began to use a white cane to
help them travel independently.3#8 About ten years later, Illinois passed the first
white cane law, giving people the right of way when using a white cane.34° In
1964, at the urging of the National Federation of the Blind, Congress designated
October 15th as White Cane Safety Day,33? which was subsequently established

341 See Avery Lotz, Right-Wing Pundits Place Sign Language Interpreters in the
Crosshairs, AXIOS (Jan. 14, 2025), https://www.axios.com/2025/01/14/la-fires-sign-
langgg;e-attacks (reporting on comments made by Charlie Kirk and others).

1d.

343 See White House Hires Full-Time ASL Interpreters for First Time: “I'm Here for
the Deaf Community,” CBS NEWS (Mar. 29, 2022), https://www.cbsnews.com/news/white-
hous;-‘l‘lires-asl-sign-interpreters—deaf-community [https://perma.cc/Q4LL-XAYL].

Id.

345 See NAD Asks Trump White House to Bring Back ASL Interpreters, DAILY MOTH
(Feb. 4, 2025), https://www.dailymoth.com/blog/nad-asks-trump-white-house-to-bring-back-
asl-interpreters [https://perma.cc/NF7S-W85Q] (publishing their open letter).

346 See id.

347 See Complaint at 3, National Ass’n of the Deaf v. Trump, No. 25-CV-1683 (D.D.C.
May 28, 2025), Dkt. No. 1.

348 See Marc Wilkerson, White Canes: A History, INDEP. NOW (Oct. 15, 2021), https:/
wwv}v‘.‘ignnow.org/ZOZ 1/10/15/white-canes-a-history [https:/perma.cc/734X-7APV].

1d.

350 See White Cane Awareness Day, NAT'L FED. OF THE BLIND, https:/nfb.org/
programs-services/blind-equality-achievement-month/white-cane-awareness-day [https://perma
.cc/2S6T-UNTK].



2025] THE A IN DEIA 705

by President Lyndon Johnson.33! Over time, this day has shifted its emphasis
“away from safety, and toward independence and equality.”352

Parallel to the use of white canes, the disability community was also
working to gain acceptance for the use of service animals to facilitate
independence for people who have various disabilities, including blindness. The
Les Quinze-Vingts Hospital for the Blind in Paris started training guide dogs for
blind people in 1780.353 German Shepherds were first trained in large numbers
as service dogs for German soldiers who became blind during World War I from
the use of mustard gas in combat.334 Dorothy Harrison Eustis is given credit for
launching an international guide dog movement, which resulted in Morris Frank
acquiring the first guide dog in the United States in 1929.355 The first guide dog
foundation was created in the United States in 1945 and dogs began to be trained
to assist people with other disabilities as well.356

Although Morris Frank was able to travel by air with his guide dog, neither
federal nor local law required guide dog access to railroad cars, buses, and
planes.337 Transportation carriers had to voluntarily allow him to travel with his
guide dog.358 In 1921, the American Foundation for the Blind (“AFB”) was
founded, in part, to facilitate blind people being able to use public transportation
by, for example, establishing a “one-fare privilege for interstate transportation
that allowed blind persons to pay a single fare for themselves and a guide.””3°
In 1937, Congress enacted HR 222, which required interstate common carriers
to allow passengers to have their “seeing eye” dog with them for the standard
regular fare of a passenger.360

Many states passed similar laws permitting the use of guide dogs, although
one disability activist said in 1971 that “[t]he laws are virtually unenforceable

351 Wilkerson, supra note 348.

352 White Cane Awareness Day, supra note 350.

353 See History of Guide Dogs, INT’L GUIDE DOG FED., https:/www.igdf.org.uk/guide-
dogs/history-of-guide-dogs [https:/perma.cc/RBX7-RSZG].

354 See History of Service Dogs and Current Laws, GUARDIAN ANGELS MED. SERV.
DogGs, https://www.medicalservicedogs.org/history-of-service-dogs-and-current-laws/#:~:text=
[https://perma.cc/REHW-GF6H].

355 See History of Guide Dogs, supra note 353.

356 See History of Service Dogs and Current Laws, supra note 354.

357 See Aparna Nair, “His Dog Is His ‘Eye’”: The Guide Dog in Public Spaces and
Transit, 1930-1970, ALL OF Us (Nov. 4, 2019), https://allofusdha.org/research/his-dog-is-his-
eye-‘g};%-guide-dog-in-public-spaces—and—in-transit-1 930-1970 [https://perma.cc/FFC3-MUAUJ.

1d.

359 ScorcH, supra note 105, at 33.

360 HR.222, 75th Cong. (1937) (requiring that any “sightless person . . . shall be
entitled to have with him while such passenger thereon as his ‘seeing eye’ his dog specially
trained for that purpose, without such passenger being required to pay an additional charge
or fare and the transportation for such ‘seeing-eye’ dog shall be included in the regular
standard charge or fare paid by said owner-passenger”).
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because district attorneys are too busy to push them.”36! Further, those laws only
permitted entry of service dogs for people who were visually impaired; they
were not helpful to people with other disabilities who benefitted from the use of
service animals.392 It was not until the 1990s that the regulations interpreting
the Americans with Disabilities Act codified the right of people with disabilities
to bring a service animal into a public accommodation, not limiting that term to
service dogs for people with visual impairments.363

Of course, people who have visual impairments are not the only group of
disabled people who can have difficulty accessing buildings and other entities.
People who have mobility impairments often find steps, curbs or heavy doors to
be an impediment to their ability to navigate public spaces independently. In
1961, the American National Standards Institute (“ANSI”) developed standards
for accessible design as the result of a conference sponsored by the President’s
Committee on Employment of the Handicapped and the National Easter Seal
Society.3%4 But these standards did not yet have legal authority.

In 1965, Congress created the National Commission on Architectural
Barriers to the Rehabilitation of Handicapped People.363 Its charge was to craft
the first architectural barriers law.3%¢ It issued its first report in December 1967,
which became the basis for the Architectural Barriers Act of 1968 (“ABA™).367
The statute required “[e]very [federal] building designed, constructed or altered
after the effective date [to be] designed, constructed, or altered in accordance
with such standard.”368 It did not require existing buildings to be modified to
become accessible. Further, it contained no enforcement mechanism. But it was
an important step in the recognition that disabled people should be able to
navigate public spaces independently using accessible design.

Today, the Access Board enforces the ABA.3% It can initiate formal
proceedings before an administrative law judge to obtain an order of

361 Nair, supra note 357; see also “Seeing-Eye Dogs”: Hearing Before the H.R.
Subcomm. of the Comm. on Interstate and Foreign Com., 75th Cong. 3-5 (1937) (describing
experiences of people with visual impairments who used guide dogs in various states).

See Nair, supra note 357.

363 See 28 C.F.R. § 36.302(c)(1) (2024) (requiring places of public accommodation to
“modify policies, practices, or procedures to permit the use of a service animal by an
individual with a disability”).

364 ScoTcH, supra note 105, at 29-30.

365 14, at 30.

366 See id.

367 Jd at 30-31; see 51 U.S.C. §§ 4151-4156 (“Design and Construction of Public
Buildings to Accommodate Physically Handicapped”).

368 51 U.S.C. § 4155.

369 Section 502 of the Rehabilitation Act established the Architectural and
Transportation Barriers Compliance Board, which is now called the Access Board. They are
the entity, as mentioned above, that developed the Uniform Federal Accessibility Standards.
See 29 U.S.C. § 792; see also About the U.S. Access Board: Board History, supra note 336.
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compliance.37% The federal government can withhold funds if a building is not
compliant.37! The compliance standards are set forth in the Minimum
Guidelines and Requirements for Accessible Design, which became effective in
1982372

President Trump filled none of the federal member positions of the Access
Board during his first Administration.373 A webpage that displays the public
board members appointed by previous Presidents has no entries for President
Trump.374 Following the pattern of his first term, President Trump is not filling
vacancies to the Access Board in his second Administration.375 Thus, one would
expect that there will not be a mechanism to enforce the ABA requirements for
federal buildings. Structures covered by the Americans with Disabilities Act are
still subject to lawsuits for injunctive relief.37¢ But no effective means exists to
attain accessibility at a federal facility.

The lack of enforcement of accessibility standards is not something that
generates a lot of publicity. No one has suggested that the federal accessibility
rules are unconstitutional. They are merely inconvenient. But it is hard to
challenge this type of underenforcement when the President has seeming
discretion to fill Access Board positions and got away with failing to do so in
his first term. With respect to nonfederal buildings and accessibility, one still
has the option of suing under the ADA. But, as I have written previously,37 the
ADA is a weak mechanism for gaining accessibility due to its limited
enforcement mechanism—injunctive relief. The Disability Rights Section of the
U.S. Department of Justice also has enforcement authority, but they have listed
only a few new cases since Trump took office.3”8 With the White House taking
leadership in not providing accessibility, businesses may feel further
emboldened to ignore Title III’s requirements.

Lawyers and plaintiffs who bring accessibility complaints under Title III of
the ADA have long been maligned. I wrote a book, The Public Insult

370 See About the U.S. Access Board: Rehabilitation Act of 1973, U.S. ACCESS BD.,
https://www.access-board.gov/about/law/ra.html [https://perma.cc/492M-PJ3F].

371 See Accessible Facility Design, U.S. GEN. SERVS. ADMIN. (Apr. 28, 2025), https:/
www.gsa.gov/real-estate/design-and-construction/accessible-facility-design [https:/perma
.cc/76SM-47PH].

372 See Minimum Guidelines and Requirements for Accessible Design, 47 Fed. Reg.
33862, 33862 (Aug. 4, 1982) (codified at 36 C.F.R. pt. 1190).

373 See Access Board Members, supra note 337 (showing no federal agency members).

374 See About the U.S. Access Board: Former Public Board Members, U.S. ACCESS
BD.,3 l;gtps://Www.access-board.gov/about/members-past.html [https://perma.cc/A6SR-X7AR].

1d.

376 42 U.S.C. § 12188(a)(2).

377 See Ruth Colker, ADA Title III: A Fragile Compromise, 21 BERKELEY J. EMP. &
LAB. L. 377,378 (2000).

378 See Disability Rights Cases, U.S. DEP’T OF JUST., https:/www justice.gov/crt/
disability-rights-cases [https://perma.cc/VKQ2-VYDF].
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Playbook,37° about the tactics used by the political right to attack civil rights
enforcement. I described the public insult strategy as a “dead weight” to ADA
accessibility enforcement.330 A 2018 blog post by disability rights attorney Amy
Robertson38! inspired the book when she detailed how defense lawyers used
pernicious stalling tactics to prolong litigation in one case by two and a half
years. Rather than penalize the defendants for their grossly recalcitrant behavior,
a court merely ordered them to “survey its stores and bring the parking lots into
compliance.”382 With the defendant only having to be concerned with that kind
of teethless remedy, it is no wonder that it did not bother to create an accessible
parking lot. Nonetheless, plaintiffs and their lawyers are frequently accused of
being serial or vexatious litigants even though, as Robertson reported, “[i]f
people who use wheelchairs filed a lawsuit challenging every illegal barrier they
encountered each day, most would file—I’m guessing—five to ten lawsuits each
day. ... A brave and energetic few take the time to bring the lawsuits that
remain necessary.”383 The public insults documented in that book preceded
Trump’s election for a second term when he and his surrogates resumed their
insult strategy.’84 They continue to serve as a dead weight to effective
enforcement.

So, there is lots of clear and mandatory guidance on accessibility at federal
buildings, state and local government entities, and the private sector. There have
never been any cases successfully challenging these rules. Yet, enforcement is
quite difficult. The Access Board is essentially inoperative, and only injunctive
relief is available to enforce these requirements under the ADA. Other than the
threat of attorney fees, entities have little incentive under federal law to engage
in proactive compliance.

379 See generally RUTH COLKER, THE PUBLIC INSULT PLAYBOOK: HOW ABUSERS IN
POWER UNDERMINE CIVIL RIGHTS REFORM (2021).

380 14, at42.

381 See Amy Robertson, ADA Defense Lawyers Prolong Litigation and Postpone
Access: A Case Study of Litigation Abuse, FOX & ROBERTSON LLP (Aug. 14, 2023), https://
foxrob.com/2023/08/14/ada-defense-lawyers-prolong-litigation-and-postpone-access-a-case-stu
dy-of-litigation-abuse [https://perma.cc/ZDL8-TL7B] (republishing blog post from Feb. 27,
2018).

382 14

383 COLKER, supra note 379, at 43 (quoting Robertson).

384 See Michelle Diament, Kennedy’s Comments About ASD Draw Backlash,
DISABILITY SCOOP (Apr. 21, 2025), https://www.disabilityscoop.com/2025/04/21/kennedys-
comments-about-asd-draw-backlash/31414  [https://perma.cc/NQ7L-99LS]. For example,
Health and Human Services Secretary Robert F. Kennedy Jr. said the following about people
with autism:

These are kids who will never pay taxes. They will never hold a job. They’ll never
play baseball. They’ll never write a poem. They’ll never go outon adate . . . . Many
of them will never use a toilet unassisted and we have to recognize we are doing
this to our children and we need to put an end to it.

Id.
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But the story of accessibility can be thought of as a success for universal
design. Despite frustration with the effectiveness of enforcement against
recalcitrant entities, buildings and sidewalks have become more accessible since
the ADA was enacted in 1990. The current expectation is arguably that all
buildings are built to be accessible rather than retrofitted after a disabled
individual seeks access. New buildings largely meet accessibility requirements
so that retrofitting is not needed to enter the front door (although automatic door
openers do not always function properly).38% Curb cuts have become standard
(even though they are often in a state of disrepair or not at every intersection).386
Public transportation is often built with an accessible design.337 One might argue
that the default rule has changed.388 There is now an expectation of accessibility
even if that expectation is not always met. Maybe the story of accessibility can
give us some hope that nudging the default standards towards more accessibility
can be possible even if progress often seems frustratingly slow.

III. MOVING TO THE U?

In these difficult times, it is easy to give up hope and merely try to defend
the civil rights that have existed in recent years. With the A under such vitriolic
attack, we can feel overwhelmed in those defensive efforts.

But I hope that we move beyond a defensive posture and continue to
imagine the world as we want it to be. And I would say, from my long-held
antisubordination perspective, that we need to seek to move more towards
principles of universal design. The benefits of such an approach are many, but
one is that it is a tool that can help advance the interests of many groups of
disadvantaged people and thereby help us restore some DEI along the way.

For example, I have written extensively about the problems with speeded
exams for many students, not merely those who are disabled. I have argued that
a “universal design solution, under which all test takers are allowed to take an
exam under non-speeded conditions, would benefit applicants with diagnosed
and undiagnosed disabilities, as well as minority applicants, applicants with low

385 See Marsha Mazz, The ADA Does Not Apply Equally to New and Older Buildings,
UNITED SPINAL ASS’N (Jan. 19, 2024), https://unitedspinal.org/the-ada-does-not-apply-equally-
to-new-and-older-buildings [https:/perma.cc/8WU7-N4XK].

386 See Curb Cuts, 99% INVISIBLE (Apr. 27, 2021), https://99percentinvisible.org/
episode/curb-cuts [https://perma.cc/W43L-CFFD].

387 See The ADA & Accessible Ground Transportation, ADA NAT’L NETWORK (2018),
https://adata.org/factsheet/ ADA-accessible-transportation [https:/perma.cc/3S9V-E8CS].

388 As this Article is being written, the Trump Administration has taken steps to
eliminate some of the accessibility requirements for new construction, possibly putting this
default assumption at risk. See Rescinding New Construction Requirements Related to
Nondiscrimination in Federally Assisted Programs or Activities, 90 Fed. Reg. 20783
(proposed May 16, 2025) (to be codified at 10 C.F.R. pt. 1040).
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socio-economic status, older applicants, and women.”38 T have argued that the
reactive model of reasonable accommodation makes it difficult to attain class-
wide relief.3%0

A reactive reasonable accommodation model is unlikely to achieve
structural reform and “may exacerbate existing structural inequities by allowing
the comparatively privileged to become more privileged without attaining
structural reform.”3%! From an antisubordination perspective, I have always
sought structural, intersectional remedies that can help disadvantaged groups in
society.392 The current application of the A rarely advances structural reforms
because of its highly individualistic nature. The one exception might be
accessibility rules but, as discussed above, the enforcement tools for
accessibility are fairly toothless. Nonetheless, in the current political climate in
which all forms of advantageous treatment are contested, it is important to insist
that statutes require implementation of the A, and it is constitutionally
defensible.

Our defense of the A should not stop us from also pursuing universal design
(“the U”) as part of a challenge to default assumptions about policies and
structures. The U is not a panacea. There will still be people who need
accommodations despite the provision of universal design principles;3°3 and
some universal design structures, like curb cuts, reflect a compromise between
the needs of different categories of people with disabilities.3** But the U can
help us develop policies that assist a broad swath of society without having to
challenge the current anti-DEI craze. We can win while also picking our fights
carefully. We can challenge standardized testing for all applicants. We can
challenge speeded exams for all students. We can give everyone frequent breaks
during long meetings. We can make entrances accessible for all visitors. [ invite

389 Ruth Colker, Test Validity: Faster Is Not Necessarily Better, 49 SETON HALL L.
REV. 679, 689 (2019) [hereinafter Colker, Test Validity] (footnote omitted); see also Ruth
Colker, Extra Time as an Accommodation, 69 U. PITT. L. REV. 413, 419, 473 (2008)
[hereinafter Colker, Extra Time] (arguing for less emphasis on timed instruments in ranking
students).

390 See Ruth Colker, The Reactive Model of Reasonable Accommodation, LPE
PROJECT (Oct. 11, 2022), https://Ipeproject.org/blog/the-reactive-model-of-reasonable-acc
ommodation [https://perma.cc/EKQ3-DSGF].

391 Colker, Unreasonable Focus, supra note 43, at 1819.

392 See Colker, Sex, Race, and Equal Protection, supra note 5, at 1059.

393 For example, it is not a principle of universal design for every classroom to use a
sign language interpreter although it is a principle of universal design for the White House
to use a sign language interpreter during its public briefings.

394 Someone who is blind needs curb cuts to have a raised surface to signal to them
that they are close to entering a street. Someone with a mobility impairment may find a raised
surface to pose increased mobility challenges. Thus, curb cut design is a compromise
between the needs of these two groups of individuals with disabilities. See HAMRAIE, supra
note 108, at 118.
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the reader to add to this list.39> How can the U help a swath of disadvantaged
groups in society?

Although I understand the U to be a progressive tool, rooted in an
antisubordination perspective because it tries to lift up many disadvantaged
groups in society, not everyone agrees with my characterization of the U.
Professor Aimi Hamraie, for example, criticizes the “liberal curb cut
narrative.”3%¢ They argue that this narrative masks the “sledgehammer-wielding
activists” who smashed “sidewalks with sledgehammers and pour[ed] new curb
cuts with bags of cement or asphalt” as part of the disability direction action era
in the 1960s in Berkeley, California.397 Hamraie saw this direct action work as
a way for “disabled people [to] reject[] their status as objects of knowledge for
rehabilitation professionals and architects.”39® They argue that reinforcing the
attitude that “everyone” benefits from curb cuts “obscures the diverse physical,
sensory, and mental access needs of different disabled users.”3%° Rather than
think of curb cuts as something the rehabilitation model created for everyone’s
benefit, the CIL activists were inventing, for themselves, the tools that would
enhance their lives. Hamraie described this as “crip technoscience [that]
centered disabled students’ authority.”400

While it is commonly understood that the curb cut movement (along with
many other aspects of disability activism) began in Berkeley, California in the
late 1960s and early 1970s, Hamraie tells that story as one in which the CIL
movement put “disabled people in the role of service providers in order to infuse
the system with user perspectives.”#01 Disabled students at Berkeley “amassed
user-generated access-knowledge and advocated for the university to build
ramps in new buildings and retrofit older entrances to their specifications.”#02
Hamraie is concerned that the liberal mantra that ““everyone’ benefits from curb
cuts” hides the activist disability community that used self-help to create curb
cuts in the late 1960s as an extension of their attempt to define and control their
own lives.403

395 See Tema A. Cohen, Sullivan D. Ray, Cassidy Audette & Robert Weis, College
Students’ Access to Academic Accommodations Varies as a Function of School Type,
Selectivity, and Cost, 4 J. EDUC. & CULTURE STUD. 130, 142 (2020) (“The universal
provision of accommodations like these can effectively mitigate the limitations experienced
by students with disabilities, improve the learning experiences of students without
disabilities, and allow colleges to avoid rendering decisions regarding who should and should
not be provided this important type of academic support.”).

396 HAMRAIE, supra note 108, at 97.

397 1d. at 95.

398 14

399" Id. at 97.

400 14 at 113.

401 14 at 114,

402 HAMRAIE, supra note 108, at 113.

403 714, at 97.
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But Hamraie also acknowledges that a leading CIL activist, Ed Roberts,
used the liberal language of curb cuts benefiting “everyone” even as he was a
part of the radical disability user-generated movement.*%4 For example, Roberts
said:

We secured the first curb cut in the country; it was at the corner of Bancroft
and Telegraph Avenue. When we first talked to legislators about the issue, they
told us, “Curb cuts, why do you need curb cuts? We never see people with
disabilities out on the streets. Who is going to use them?” They didn’t
understand that their reasoning was circular. When curb cuts were put in, they
discovered that access for disabled people benefit[s] many others as
well. . . . This is what the concept of universal design is all about.#05

The quote from Ed Roberts complicates our understanding of the early
disability movement. Their work flowed from a disability-centric perspective in
which they insisted that disabled people be at the forefront of organizations that
sought to serve the disabled community. “Although the disability rights motto
‘Nothing About Us Without Us’ would not circulate until the 1990s, the
independent living movement adopted an epistemology of self-determination
that presaged this motto.”#% But they also could translate that work into a
mantra that appealed to people outside the disability community—those who
used strollers or bicycles and might benefit from curb cuts.

Hamraie’s work also reminds us of the limitations of the concept of
universality, even within the disability community. Blind people, for example,
“pointed out that when a curb cut smoothly intercepted the street and the
sidewalk, it disoriented their learned sense of the city’s layout.”407 Structural
features, like fire hydrants, sometimes required curb cuts to be placed in the
middle of a block rather than at a corner.4%® That, in turn, created other
challenges for users. Do they try to cross a street far from the corner or try to
navigate from the street to the corner? Disability is not experienced universally
by those who identify as being disabled. The disability community, itself, did
not experience disability in a uniform way and activists needed to adjust their
suggestions in light of that broader understanding of who was in the disability
community.

Despite Hamraie’s critique of the concept of universal design, I think it
includes benefits that Hamraie does not acknowledge. Hamraie ends with a
recognition that a description of the early days of the disability rights movement
often neglects to tell the story of how Black disabled activists were central to
the Section 504 movement and not merely a group of people who served food

404 See id. at 99.

405 Jd. at 97-98 (quoting Ed Roberts).
406 J4. at 113 (footnote omitted).

407 14 at 118.

408 HAMRAIE, supra note 108, at 118.
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to protestors.*9? But that piece of the story is also crucial to understanding some
of the benefits of a concept of universal design. For example, “CIL began
consulting on accessibility with organizations such as the Oakland Housing
Authority, . . . the Urban Land Institute, and local museums and hospitals.”410
Those organizations, it turns out, often served Black, Latino and low-income
communities. As I have argued in previous work, principles of universal design
in the classroom serve a wide range of students, many of whom come from
disadvantaged backgrounds.4!!

It should not surprise us that Ed Roberts may have found a friendly audience
when he translated the argument for curb cuts into benefits for parents of young
children. But that translation on his part should not detract us from
understanding how the principle of universal design can be powerful in helping
people from many disadvantaged communities, not just the white disabled
activists who are often credited with advancing the cause of disability rights in
the 1960s and 1970s.

IV. CONCLUSION

This Article has argued that the “A” is legally and constitutionally
defensible and reflects longstanding norms, even if the political right has not
always understood what the A even stands for. Further, this Article has argued
that the “U” is an important addition to the A and should guide many of our
efforts in these difficult times. The U may even have the potential to help us
restore some DEI programs because of its broad-ranging scope.

But no solutions to thorny political problems are ever perfect. And we
should recognize that the political right’s seeming support for the A may reflect
its desire to further entrench middle-class white privilege. For example, even
without the A, a student’s score on standardized exams correlates perfectly with
their socio-economic status.*!2 Yet, we also know that students with greater
access to financial resources are sometimes able to obtain fraudulent
documentation to obtain extended time on such tests, to raise their scores
further.4!3  From its inception, the special education system has
disproportionately benefited white, middle-class children despite neutral-
sounding statutory language.*!4 Thus, it should not surprise us when some
conservative lawmakers want to retain concepts like ‘“reasonable
accommodation” because of their perceived benefits to middle-class white
families. These lawmakers are likely unaware that the special education laws
were crafted to prevent schools from re-attaining racial segregation by labeling

409 1d. at 129.

410 74 at 130.

411 See Colker, Extra Time, supra note 389, at 422.

412 Colker, Test Validity, supra note 389, at 683 n.13.

413 Id at 681-82, 681-82 n.5.

414 See COLKER, DISABLED EDUCATION, supra note 33, at 8.
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Black children as “disabled.”*!5 Despite that history, though, we do need to
work hard to ensure that various disability statutes, like the special education
laws, do not become the domain of middle-class white privilege. Conservatives’
support for these laws may provide us with a cautionary tale of subversion.

Let me end with a local example. Ohio’s anti-DEI statute (called SB1 or
“Advance Higher Education Act”) explicitly treats disability differently than
other demographic characteristics. For example, it provides that no university
program or activity shall provide an “advantage or disadvantage to faculty, staff,
or students on the basis of race, ethnicity, religion, sex, sexual orientation,
gender identity, or gender expression in admissions, hiring, promotion, tenuring,
or workplace conditions.”#16 The only reference to disability states: “Nothing in
this section prohibits a state institution of higher education from complying with
any state or federal law to provide disability services or to permit student
organizations, including fraternities and sororities.”!7 This language was added
to the last version of the bill before passage with little explanation.4!8 The bill
never included language listing disability as a demographic characteristic for
which there could not be “advantage or disadvantage.”

Is it good news that, apparently, state educational institutions can provide
advantages on the basis of disability status but not on the basis of race, ethnicity,
religion, sex, sexual orientation, gender identity, or gender expression? Of
course not.

It is somewhat ironic that this state policy would allow a disability affinity
group, like a sorority or fraternity, to exclusively use a university housing unit.
Fraternities and sororities are usually sex-segregated, but it appears that the
fraternity/sorority exemption overrides the sex nondiscrimination policy. Some
courts have ruled that gender dysphoria is a covered disability under the
ADA 419 Does that mean that trans students could choose to live in housing
together and be exempted from the nondiscrimination policy for gender
identity? Given Ohio’s bathroom bill, 420 it is unlikely that the state is seeking to
provide any kind of advantageous treatment to trans students.

415 1d. at 20-22.

416 g B. 1, 136th Gen. Assemb., sec. 1, § 3345.88(B)(2) (Ohio 2025).

M7 Id. atsec. 1, § 3345.0217(D)(2) (p. 14 of enrolled bill).

418 The Synopsis of House Committee Amendments merely states that this provision
was added. It offers no explanation for why. See OHIO LEGIS. SERV. COMM’N, OFF. OF RSCH.
& DRAFTING, SYNOPSIS OF HOUSE COMMITTEE AMENDMENTS, S.B. 1 OF THE 136TH GENERAL
ASSEMBLY (Mar. 19, 2025), https://www.legislature.ohio.gov/download?key=24849 [https://
perma.cc/3NWS8-C68A].

419 See Williams v. Kincaid, 45 F.4th 759, 773—74 (4th Cir. 2022) (finding transgender
woman covered by ADA as a disabled person).

420 See H.B. No. 183, 135th Gen. Assemb., sec. 1, § 3345.90(B)(3) (2024) (requiring
individuals to use single-sex bathrooms based on their biological sex and further providing
that “[n]o institution of higher education shall construct, establish, or maintain a multi-
occupancy facility that is designated as nongendered, multigendered, or open to all
genders”).
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More seriously, this statute would seemingly permit a program or activity
to be populated exclusively by students who are disabled but would not permit
similar programming exclusively for students who are female or Black. It
considers disability to be a monolithic category rather than intersectional.

Are there ways to creatively get around these demographic bans by broadly
using a disability label? Professor Craig Konnoth has argued, for example, that
the term “medical civil rights” should be used broadly to expand benefits for
vulnerable populations.*2! T have criticized Konnoth’s approach because it
places too much emphasis on medical categories as “defined by medical
professionals rather than people’s lived experiences.”#22 T suggested that we
need less reliance on a medical model in thinking about the meaning of
disability, affirming the contributions made by the social model of disability.
Konnoth may be correct that we should be seeking to expand the understanding
of who is covered by the concept of “disability,” but we need a social rather than
medical model to achieve that goal.

I understand that some people may oppose this approach. For example,
Professors Rabia Belt and Doron Dorfman criticize Konnoth’s approach
because “increased medical claiming causes gatekeeping, surveillance, and
parsimoniousness.”#23 While they acknowledge that his approach “might get the
individual plaintiff the relief they are after,” they argue that the “price of
winning the case, however, might be quite high.”#24 They are concerned that
only the “medically worthy”42> would attain benefits, leaving many disabled
people behind.

At this moment, however, we should revisit this concern about the problems
with expanding the scope of who receives disability protection. I have long
written about how the various disability laws often operate in a way that
privileged white, middle-class people while leaving others behind.42¢ But we
can fight rather than concede that bias.

So, what can the disability community do to genuinely expand access? We
can talk about the A and the U as vehicles for expanding access for all. We can
try to reframe support programs to achieve these goals. We can insist that
broadening access does not merely mean broadening access for the most
privileged members of society but, instead, is a vehicle to allow everyone to
enter the door.

421 See Craig Konnoth, Medicalization and the New Civil Rights, 72 STAN. L. REV.
1165, 1172 (2020).

Colker, Overmedicalization, supra note 21, at 222.

423 Rabia Belt & Doron Dorfman, Reweighing Medical Civil Rights, 72 STAN. L. REV.
ONLINE 179 (2020), https://www.stanfordlawreview.org/online/reweighing-medical-civil-rights
[https://perma.cc/3TSE-YXVR].

424 1d at178.

425 11

426 See, e.g., COLKER, DISABLED EDUCATION, supra note 33, at 2-3.
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For example, it may no longer be permissible to have STEM programming
exclusively for racial minorities or women.*?” But we can seek to offer this
program to people who have math or science anxiety and want to receive
support. For example, it may no longer be permissible to consider a person’s
lived experience in growing up Black, but we can consider how their lived
experience has included examples of trauma.*?® Or, as Professor Jamelia
Morgan has noted, “[s]tructural racism produces disabilities, and these harms
produce, in some cases, legal injuries.”#2° Professor Morgan published those
words shortly after the Supreme Court decided Students for Fair Admissions

427 Unfortunately, it may no longer be permissible to have STEM programs that focus
on students with disabilities. On May 16, 2025, The Ohio State University Nisonger Center
posted the following on Facebook:

Unfortunately, we got the unexpected news this month that the National Science
Foundation eliminated all funding for The Alliance of Students with Disabilities
for Inclusion, Networking, and Transition Opportunities in STEM (Science,
Technology, Engineering, and Mathematics; TAPDINTO-STEM), due to the
project no longer being aligned to NSF priorities.

TAPDINTO-STEM had the goal to increase graduation rates of STEM
undergraduates with disabilities across the nation. The Ohio State University
Nisonger Center led the Northeast Hub, which also included campus teams at
Gallaudet University, Landmark College, Purdue University, University of
Cincinnati, and University of Connecticut.

TAPDINTO-STEM students at Ohio State started an organization, built an online
community, developed and delivered a faculty training initiative, and co-presented
at fourteen conferences across three years of this 5-year grant, which still had two
years of funding left to advance the work.

The Ohio State University Nisonger Center, supra note 16.

While it is impossible to exactly determine people’s race and gender from photographs, the
accompanying photograph shows a racially diverse, predominantly female group of students
and faculty. Thus, it is not clear that the Trump Administration will allow the “A” to permit
affirmative measures for people with disabilities which, in turn, may help other
disadvantaged groups in society.

Professor Kimani Paul-Emile develops this point when she asks whether “the
doctrinal framework and normative commitments of disability law” might help “attend to
race discrimination and structural inequality.” Kimani Paul-Emile, Blackness as Disability?,
106 GEo. L.J. 293, 293 (2018); see also Rabia Belt, Disability, Debility, and Justice, HARV.
L. REV. BLOG (Mar. 4, 2021), https://harvardlawreview.org/blog/2021/03/disability-debility-
and-justice [https:/perma.cc/LD6V-H7PB] (arguing that “social inequality produces debility
and impairment”); Yael Zakai Cannon & Vida Johnson, Advancing Racial Justice Through
Civil and Criminal Academic Medical-Legal Partnerships, 30 CLINICAL L. REv. 29, 31
(2023) (discussing approaches to help resolve grave racial health inequalities); Background:
Learning to Recognize Disability and Developing a Cross-Disability Consciousness, ACCESS
LIVING, https://www.accessliving.org/access-to-justice-a-cross-disability-perspective-on-red
ucing-jail-incarceration/background-access-to-justice  [https:/perma.cc/DQ2N-AH59]  (disc-
ussing importance of recognizing disability in the prison context).

429 Jamelia Morgan, On the Relationship Between Race and Disability, 58 HARV. C.R..-
C.L.L.REV. 663, 716 (2023).
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and thereby required admissions officers to reconceptualize how they could
consider applicants’ experiences of disadvantage in society.*30 But her point is
more important than ever; a discussion of disability can be racially
intersectional.

Because of the stigma associated with disability, these examples are far
from perfect, and I look forward to others doing a better job than me in
expanding on this concept. But the A and U are still permissible for now. How
can they become even stronger tools for achieving justice? How can we use
them to preserve some aspects of DEI? The A and U have always been a part of
DEI; we now need to bring them to the fore as the political right tries to
eviscerate DEI.

430 See id.; Students for Fair Admissions v. Presidents & Fellows of Harvard Coll.,
143 S. Ct. 2141, 2176 (2023).



