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I. Introduction  
 

Copyright law is a sect of intellectual property law that focuses on protecting “original 
works of authorship as soon as an author fixes the work in a tangible form of expression.”1 The 
Copyright Act of 1976, Title 17 of the U.S. Code, includes in its protected subject matter pictorial, 
graphic, and sculptural works.2 These include both two and three dimensional works of fine, 
graphic, and applied art as well as photographs, technical drawings, and prints.3 As Artificial 
Intelligence (AI) has become more sophisticated, it has become able to generate works of art 
through algorithms that have learned from data inputs of previously created works.4 AI-generated 
art takes a variety of forms including digital images, paintings and even sculptures.5 The evolution 
of AI-generated art has formed a collaboration between humans and technology that has 
challenged the traditional notion of art and creativity as an entirely human endeavor.6 

 
As the artistic process has become one of collaboration and no longer stems from the 

human mind alone, questions have been raised as to how copyright law should apply to artwork 
with AI-generated components. The U.S. Copyright Office has maintained that purely AI-
generated content does not have copyright protections under Title 17.7 Only human beings can 
receive protections as authors because a fundamental requirement for copyright eligibility is 
human creativity.8 However, due to the collaboration between artists and AI when it comes to AI-
generated art, if an individual provides significant creative input to the process, a piece of art may 
still be eligible for copyright protection.9 The question then becomes the extent to which human 
involvement necessary to achieve copyright protection for these works. A question that has proven 
to be quite challenging to answer.  
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II. Backlash From Artists Over AI-Generated Art  
 

In early 2025, Christie’s New York, a major auction house, held an auction dedicated solely 
to works of artificial intelligence, the first auction of its kind.10 While there was, involvement from 
a variety of digital artists, there were also many artists extremely upset by this development.11 
Over 6,500 artists, designers, and academics demanded the cancellation of the auction, arguing 
that AI companies have participated in a mass theft because AI models have been trained using 
copyrighted material without consent from the artists or compensation to them.12 Those who make 
their living from creating pieces of art have grown increasingly concerned that the use of AI to 
generate works of art is exploiting human artists.13 

 
 While the Christie’s auction brought a new wave of outrage over AI-generated art, it was 
certainly not the first-time artists have spoken out against the use of AI in art. In January 2023, a 
group of artists brought suit against three AI art generators claiming that they were participating 
in violations of copyright.14 The complaint in Andersen v. Stability AI alleged that the AI 
generators used the artists’ works to train their systems to create works of art.15 This class action 
suit, filed in 2023, has yet to reach a final verdict. When it does, it will be an important precedent 
in setting the stage for the future of copyright law for AI-generated artwork.16  
 
III. The Regulatory Framework in Place  
 

The U.S. Copyright Office has released a report entitled Copyright and Artificial 
Intelligence: Copyrightability, which provides a detailed analysis of the applicability of copyright 
laws to AI-generated content.17 This report distinguishes between three levels of human 
involvement: minimal human input, substantial human creativity, and collaborative creation.18 The 
lowest level, minimal human input, involves an artist entering a prompt into an AI system to create 
an image and accepting the product without making significant modification.19 This is insufficient 
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to meet the requirement for copyright protection under Title 17.20 The intermediate level of 
involvement, substantial human creativity, involves the selection, editing, and arrangement of AI-
generated content in a manner that exemplifies creative judgment.21 In these cases, copyright 
protection can be claimed by the artists over the resulting work but not over any of the AI-
generated components themselves.22 The highest level of involvement, collaborative creation, 
involves AI tools being used in a broader creative process that mirrors traditional digital art 
techniques. This tends to involve artists generating sketches before painting over them or digitally 
composting the elements. The human-authored parts of the artwork in these circumstances may be 
eligible for copyright protections.23 

 
While this regulatory framework provides the clearest guidance to date as to what 

constitutes copyrightable AI-generated artwork, it is still far from a bright-line rule. There remain 
outstanding questions of the application of these principles, as there are very blurry lines as to what 
components of the art stemmed from human creativity versus what emerged from AI-generation.24 
The copyrightability report was the second part of the Copyright and Artificial Intelligence Report 
by the U.S. Copyright Office and was followed by a part three in May 2025, focused on Generative 
AI Training.25 This part of the report provides more guidance surrounding copyright infringements 
involved in training AI-models to produce artwork, as the training can often involve uploading 
copyrighted works.26 The U.S. Copyright Office concluded that the development of generative AI 
does implicate the exclusive rights of the authors, but notes that the use may be excused under the 
Fair Use Doctrine, depending on a variety of factors.27 Therefore, while artists do have a claim for 
copyright infringement in the use of their artwork in AI-training, it remains to be determined 
whether this infringement will be excused.  
 
 
 
IV. Conclusion 
 

As copyright law continues to develop to regulate the emergence of generative AI, there is 
likely to be continued debate between the artistic community and AI companies surrounding the 
extent of copyrightable work that should be allowed in AI-training. While many artists view 
generative AI as a threat to their livelihoods, others view it an emergence of a new era in art.28 The 
artists against the use of generative AI in art, particularly because of the copyright issues 
surrounding its training, will likely continue to advocate against its use. The decision rendered in 
Andersen v. Stability AI, whichever way it goes, will be significant in determining the future of 
copyright law for generative AI in art.29 However, one thing seems clear: AI will not be going 
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away, and it will continue to play a part in the next generation of artistry. The question remains 
what that future will look like, and to what extent artists will have a claim over work that was 
developed using AI tools that were trained based using their copyrightable artwork.  


