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I. INTRODUCTION 

In Dobbs v. Jackson Women’s Health Organization, the U.S. Supreme 

Court overturned the constitutional right to abortion that Roe v. Wade 
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protected.1 The Court claimed that it was returning the issue of abortion to its 

proper forum: the democratic system.2 As a result, a fifty-year-old 

constitutional right suddenly became subject to the will of state-level 

democratic majorities. The decision thrust many in the United States—

including women, others with the capacity for pregnancy, and those who 

respect basic autonomy—into advocating for one’s freedom to make intimate 

and life-changing health care choices without state interference. 

The good news is that most of these post-Dobbs advocacy efforts have 

been successful. By the end of 2024, fourteen states had voted on 

constitutional amendments related to reproductive rights.3 Voters from all but 

three of these states protected reproductive health care choices.4 Furthermore, 

eleven state supreme courts interpreted their state constitutions to protect the 

right to abortion independent of the federal Constitution.5 The bad news is that 

thirteen states with abortion bans or “early gestational limits” do not have a 

pathway to put constitutional amendments on the ballot through citizen 

initiatives.6 While some people are celebrating hard-fought victories for 

reproductive rights, democratic processes in other states continue to force 

citizens to carry unwanted or high-risk pregnancies to term. 

When democratic processes fail to protect reproductive freedom, those 

who want to receive or provide reproductive health care will turn to the courts 

for redress. But without state constitutional amendments to support them, 

litigants must work within a paradigm of judicial reasoning about pregnant 

persons that, this Note argues, developed poorly during Roe’s fifty years. Roe 

itself seems to be based in a constitutionally convenient argument—the 

burgeoning privacy doctrine—rather than the more compelling arguments 

 

 1 Roe v. Wade, 410 U.S. 113, 153–54 (1973), modified by Planned Parenthood of Se. 

Pennsylvania v. Casey, 505 U.S. 833 (1992), and overruled by Dobbs v. Jackson Women’s 

Health Org., 597 U.S. 215 (2022). 

 2 Dobbs, 597 U.S. at 289 (“Our decision returns the issue of abortion to those 

legislative bodies, and it allows women on both sides of the abortion issue to seek to affect 

the legislative process by influencing public opinion, lobbying legislators, voting, and 

running for office.”). 

 3 Mabel Felix, Laurie Sobel & Alina Salganicoff, What’s Next for State Abortion 

Ballot Initiatives?, KAISER FAM. FOUND. (Dec. 18, 2024), https://www.kff.org/policy-watch/

whats-next-for-state-abortion-ballot-initiatives [https://perma.cc/AZ2S-32PJ]; see also Geoff 

Mulvihill & Kimberlee Kruesi, Which States Could Have Abortion on the Ballot in 2024?, 

AP, https://apnews.com/article/abortion-ballot-amendment-ban-protection-states-2024-052ff98

46f8416efb725240af22b92ec [https://perma.cc/L8MF-Q8U7] (Apr. 10, 2024) (listing states 

that would have reproductive-rights measures on the ballot in 2024). 

 4 Felix, Sobel & Salganicoff, supra note 3. In one of the three states, Nebraska, 

voters failed to protect reproductive freedom and instead voted to ban abortion after the 

first trimester. Id. 

 5 State Constitutions and Abortion Rights, CTR. FOR REPROD. RTS., https://reproductive

rights.org/maps/state-constitutions-and-abortion-rights [https://perma.cc/YW47-79QS]. 

 6 Felix, Sobel & Salganicoff, supra note 3. 
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based on autonomy or minimizing harms to pregnant people.7 Housing the 

right to abortion in the right to privacy functionally protected an individual’s 

reproductive health care choices, but Roe did little to assert pregnant people’s 

right to autonomy or self-determination.8 Now that Roe has been overruled, 

the decision becomes a fifty-year-old missed opportunity to judicially 

recognize the true burdens and constitutional implications of state-compelled 

birth. 

Advocates looking for a new constitutional foothold for a right to abortion 

are working within a judicial framework that tends to disregard or minimize 

the harms that pregnant people endure.9 These advocates face two main risks: 

First, the risk of failure, which will mean that states will continue to force 

people to carry unwanted or dangerous pregnancies to term, creating life-

changing and life-threatening consequences. Second, the risk of repeating 

Roe’s mistakes, which will mean laying the foundation for a right to abortion 

in a convenient constitutional foothold that ultimately fails to address the heart 

of the issue. The first risk must be avoided at all costs, and the second should 

be avoided if at all possible. 

This Note attempts to bridge the disconnect between advocacy to protect 

abortion access and advocacy to honor the full personhood of pregnant people. 

It argues that a Thirteenth Amendment challenge to abortion restrictions can 

succeed in the current paradigm of judicial reasoning about pregnant persons 

while challenging the harmful reasoning within that paradigm. Part II reviews 

the judiciary’s history of dehumanizing pregnant people. This Part catalogues 

how the judiciary tends to overlook the harm that pregnant people suffer, 

disregard their choices to keep or terminate their pregnancies, and either 

conflate the pregnant person’s interests with the interests of the fetus or ignore 

the pregnant person’s interests by abstracting the fetus from the pregnant 

person. This Part also discusses how abortion-rights advocates are working 

within this fraught judicial framework. It warns that innovative legal strategies 

may create a dangerous feedback loop if they are designed to work within this 

framework rather than challenge it. Part III advocates for using the Thirteenth 

Amendment to challenge abortion bans as well as challenge the judiciary’s 

 

 7 Abortion-rights advocates in Roe advanced a privacy argument to protect abortion 

because the Court had been sympathetic to privacy arguments. See DAVID J. GARROW, 

LIBERTY AND SEXUALITY: THE RIGHT TO PRIVACY AND THE MAKING OF ROE V. WADE 360 

(1994); id. at 358 (discussing how the success of cases like Griswold v. Connecticut, 381 

U.S. 479 (1965), convinced members of the Association for the Study of Abortion to 

consider pushing for a right to abortion in courts rather than legislatures); see also Victoria 

Baranetsky, Aborting Dignity: The Abortion Doctrine after Gonzalez v. Carhart, 36 HARV. 

J.L. & GENDER 123, 170 (2013) (“Feminists have focused on constitutional compatibility 

rather than the initial impetus driving the right: women’s power to terminate a 

pregnancy.”). 

 8 See infra Part II.A.2. 

 9 See infra Part II. 
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unfortunate tendency to dehumanize pregnant people.10 This Note is not the 

first to advocate for a constitutional right to abortion through the Thirteenth 

Amendment,11 but it is the first to clarify how this option challenges common 

jurisprudential fallacies about pregnant people and centers pregnant people’s 

autonomy and personhood. 

II. PREGNANCY JURISPRUDENCE: A PROBLEMATIC PARADIGM 

A. Roe v. Wade 

Roe v. Wade recognized a constitutional right to abortion,12 but decisions 

that protect the rights of pregnant people can still fail to recognize their full 

personhood and autonomy. Among Roe’s shortcomings are the way it largely 

trivialized practical reasons why a pregnant person would want an abortion, 

gave physicians rather than pregnant people the ultimate say in whether to 

 

 10 This Note strives to use gender-neutral language for two reasons. First, people who 

identify as women are not the only people who have the capacity for pregnancy. Some 

transgender men and some people whose gender identity lies outside the gender binary can 

become pregnant, and scholarship about pregnancy should acknowledge their existence and 

consider their interests. See Irin Carmon, You Can Still Say ‘Woman’ but You Shouldn’t 

Stop There., N.Y. MAG. (Oct. 28, 2021), https://nymag.com/intelligencer/2021/10/abortion-

law-trans-inclusive-advocacy.html [https://perma.cc/2LVJ-DKPP] (explaining the need for 

trans-inclusive language in the abortion-rights movement). Second, in the judicial system, 

there is little practical value in emphasizing how pregnancy has historically contributed to 

women’s subordination because the Supreme Court has prioritized antidifferentiation over 

antisubordination. See Ruth Colker, Anti-Subordination Above All: Sex, Race, and Equal 

Protection, 61 N.Y.U. L. REV. 1003, 1014 (1986) (explaining how the antidifferentiation 

principle diverged from the antisubordination principle and how equal protection doctrine 

can recover). However, the laws that disparately affect people with the capacity for 

pregnancy often develop out of society’s views of women specifically: “Prominent among 

the means historically used to control women’s sexuality and maternity has been the law. 

The range of controls can be called to mind just by reciting a list of legal topics: marriage, 

marital property, divorce, control over and responsibility for children, illegitimacy, 

abortion, contraception, prostitution, and rape.” Kenneth L. Karst, Woman’s Constitution, 

1984 DUKE L.J. 447, 457 (1984). For these reasons, this Note refers to “pregnant people” 

unless it discusses assumptions about “women” specifically. This Note does not use the 

terms interchangeably. 

 11 See Laurence H. Tribe, Commentary, The Abortion Funding Conundrum: 

Inalienable Rights, Affirmative Duties, and the Dilemma of Dependence, 99 HARV. L. REV. 

330, 335 (1985); Dov Fox, Thirteenth Amendment Reflections on Abortion, Surrogacy, and 

Race Selection, 104 CORNELL L. REV. ONLINE 114, 115 (2019); Andrew Koppelman, 

Forced Labor: A Thirteenth Amendment Defense of Abortion, 84 NW. U. L. REV. 480, 483–

84 (1990). 

 12 Roe v. Wade, 410 U.S. 113, 153–54 (1973), modified by Planned Parenthood of Se. 

Pennsylvania v. Casey, 505 U.S. 833 (1992), and overruled by Dobbs v. Jackson Women’s 

Health Org., 597 U.S. 215 (2022). 
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continue a pregnancy, and described the state’s interest in protecting fetal life 

as if a fetus exists independent from a pregnant person. 

1. Roe Trivialized the Harms of Unwanted Pregnancies 

The Roe decision glosses over many harms that pregnant people suffer 

from unwanted pregnancies and instead focuses primarily on physical harm 

from pregnancy and abortion. The Court acknowledged that people with 

unwanted pregnancies may suffer psychological and stigmatic harms, but the 

Court lumped these harms into abstract categories and relegated them to a 

single, briskly covered paragraph.13 The majority of the opinion reasons within 

a medical framework.14 Within this framework, Roe apportioned state control 

over abortion based on physical risks to pregnant individuals and the 

gestational stages of the fetus.15 The Court ultimately balanced these interests 

using a trimester framework,16 which used gestational markers unrelated to 

any nonphysical harms a pregnant person might suffer. Professor Reva Siegel 

notes that, “[a]nalyzed within a medical framework, exclusion from 

employment, denial of unemployment and health insurance benefits, the 

stigma of unwed motherhood, and other of pregnancy’s ‘natural sanctions’ 

appear as consequences of a woman’s body” rather than a product of state-

 

 13 Id. at 153. Even this paragraph focuses only in part on harm to pregnant people. 

The rest discusses harms to the unwanted child, and it concludes that all of these harms 

weigh in favor of allowing abortion only in consultation with a physician. 

The detriment that the State would impose upon the pregnant woman by denying 

this choice altogether is apparent. Specific and direct harm medically diagnosable 

even in early pregnancy may be involved. Maternity, or additional offspring, may 

force upon the woman a distressful life and future. Psychological harm may be 

imminent. Mental and physical health may be taxed by child care. There is also 

the distress, for all concerned, associated with the unwanted child, and there is the 

problem of bringing a child into a family already unable, psychologically and 

otherwise, to care for it. In other cases, as in this one, the additional difficulties 

and continuing stigma of unwed motherhood may be involved. All these are 

factors the woman and her responsible physician necessarily will consider in 

consultation. 

Id. 

 14 See Reva Siegel, Reasoning from the Body: A Historical Perspective on Abortion 

Regulation and Questions of Equal Protection, 44 STAN. L. REV. 261, 273 (1992) (“Roe 

describes a woman’s interest in terminating a pregnancy in terms consonant with the logic 

of the therapeutic exception, which was expanding at the time of the Court’s decision.”). 

 15 See, e.g., Roe, 410 U.S. at 159 (“[I]t is reasonable and appropriate for a State to 

decide that at some point in time another interest, that of health of the mother or that of 

potential human life, becomes significantly involved. The woman’s privacy is no longer 

sole and any right of privacy she possesses must be measured accordingly.”). 

 16 Id. at 163–64. 
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compelled motherhood.17 The Court in Roe dedicated precious few words to 

the harms of unwanted pregnancy despite being well briefed on this point.18 

Roe’s holding ultimately helped pregnant people avoid these unnamed harms, 

but its reasoning overlooked or trivialized the various harms caused by 

compelled pregnancies. Now that this holding has been overruled,19 the 

decision becomes a fifty-year-old missed opportunity to judicially recognize 

the burdens of compelled pregnancy and birth. 

2. Roe Gave Physicians the Right to Terminate Pregnancies 

Roe’s holding effectively gave pregnant people a limited right to choose 

whether to continue their pregnancies, but its reasoning suggests that the Court 

intended for physicians to make the ultimate decision. In articulating its 

trimester framework, for example, the Court explained that “[f]or the stage 

prior to approximately the end of the first trimester, the abortion decision and 

its effectuation must be left to the medical judgment of the pregnant woman’s 

attending physician.”20 The Court clarified that before the end of the first 

trimester “the attending physician, in consultation with his patient, is free to 

determine, without regulation by the State, that, in his medical judgment, the 

patient’s pregnancy should be terminated.”21 The Court explicitly rejected the 

idea “that the woman’s right is absolute and that she is entitled to terminate her 

pregnancy at whatever time, in whatever way, and for whatever reason she 

alone chooses.”22 Some scholars reason that the Court intended physicians to 

serve as medical counselors who would ultimately weigh the pregnant 

person’s medical and other interests in receiving an abortion.23 Although 

 

 17 Siegel, supra note 14, at 274 (footnotes and citation omitted); see also id. at 350 

(“A pregnant woman seeking an abortion has the practical capacity to terminate a 

pregnancy, which she would exercise but for the community’s decision to prevent or deter 

her. If the community successfully effectuates its will, it is the state, and not nature, which 

is responsible for causing her to continue the pregnancy.”). 

 18 See, e.g., Motion for Leave to File Brief Amici Curiae on Behalf of Organizations 

and Named Women in Support of Appellants in Each Case, and Brief Amici Curiae, Roe v. 

Wade, 410 U.S. 113 (1973) (Nos. 70-18, 70-40), 1972 WL 126045, at *9–12 (describing 

the physical processes through which “[t]he pregnant woman’s body is in a state of 

constant service, providing warmth, nutrients, oxygen and waste disposal for the support of 

the conceptus”). 

 19 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 231 (2022). 

 20 Roe, 410 U.S. at 164. 

 21 Id. at 163. 

 22 Id. at 153 (emphasis added). 

 23 See, e.g., Susan Frelich Appleton, Doctors, Patients and the Constitution: A 

Theoretical Analysis of the Physician’s Role in “Private” Reproductive Decisions, 63 

WASH. U. L.Q. 183, 197–200 (1985); Marie Ashe, Law-Language of Maternity: Discourse 

Holding Nature in Contempt, 22 NEW ENG. L. REV. 521, 541–42 (1988). But see Laurence 

H. Tribe, The Supreme Court, 1972 Term — Foreword: Toward a Model of Roles in the 
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physicians in practice chose not to act as gatekeepers to abortion access,24 we 

should remember that Roe created a limited right for physicians to perform 

abortions without state interference, and it rejected the possibility of pregnant 

people making the choice to terminate a pregnancy alone.25 The cornerstone 

case on abortion rights thus avoided important issues of autonomy through its 

medical framework. 

3. Roe Abstracted Fetuses from Wombs 

The Roe Court also abstracted fetuses from pregnant people by discussing 

fetal life as it if existed independent from pregnant people. Professor Reva 

Siegel has dedicated significant scholarship to this subject.26 She points out 

that “Roe analyzes the state’s interest in potential life as a benign exercise of 

state power for the protection of the unborn, and not as a coercive exercise of 

state power against pregnant women.”27 The Roe Court illogically reasons “as 

if the state’s interest in protecting potential life scarcely pertained to the 

pregnant woman herself.”28 

 

Due Process of Life and Law, 87 HARV. L. REV. 1, 38 n.168 (1973) (suggesting that the 

Court may have framed its decision in medical terms just to improve “public acceptability 

of its result”). 

 24 For an overview of the physician’s function in the abortion process following Roe, 

see Appleton, supra note 23, at 201–02. 

 25 See id. at 197. As Susan Frelich Appleton notes, 

[T]he Court’s language in Roe, as distinguished from its result, portrays the 

doctor and not the patient as the primary decision-maker in the abortion context: 

“[F]or the period of pregnancy prior to this compelling point [at the end of the 

first trimester], the attending physician, in consultation with his patient, is free to 

determine, without regulation by the State, that, in his medical judgment, the 

patient’s pregnancy should be terminated.” 

Id. (alterations in original) (citing Roe, 410 U.S. at 163). 

 26 See generally Siegel, supra note 14 (criticizing the Court’s use of “physiological 

naturalism,” which subordinates pregnant people by disguising social assumptions as 

objective biological reasoning). 

 27 Siegel, supra note 14, at 276. 

 28 Id.; see also id. at 276 n.55 (“The Court discusses the state’s interest in protecting a 

viable fetus as if the fetus were located in some hypothetical space outside the body of the 

woman in which it subsists. When the fetus is characterized as ‘presumably’ capable of 

‘meaningful life outside the mother’s womb,’ even as it remains within it, it appears as an 

autonomous object of public concern, justifying the Court’s insistence that a state’s 

regulatory interests in the pregnant woman and in potential life are ‘separate and distinct.’” 

(citations omitted)); CYNTHIA R. DANIELS, AT WOMEN’S EXPENSE: STATE POWER AND THE 

POLITICS OF FETAL RIGHTS 29 (2d prtg. 1996) (1993) (“As the fetus gained ideological, 

legal, and political independence from the woman, it came also to be seen as public 

property, to be treated independently by doctors, protected in utero by the courts, and 

retrieved by the state, if necessary, after birth. The alienation of the woman’s body from 
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For example, the Court in Roe reasoned that the state’s interest in 

protecting the potentiality of human life becomes compelling at the point of 

viability “because the fetus then presumably has the capability of meaningful 

life outside of the mother’s womb,” even though the fetus is not yet outside the 

womb.29 The Court also articulated two “important and legitimate [state] 

interest[s]” in “protecting the health of the pregnant woman” as well as 

“protecting the potentiality of human life,” but it strangely emphasized that 

“[t]hese interests are separate and distinct.”30 The Court’s choice to 

characterize these two independently sufficient reasons for state regulation of 

abortion as separate and distinct—rather than obviously interconnected—is 

curious. Professor Siegel argues that “Roe’s physiological reasoning obscures 

[the] simple social fact” that, “[w]hen a state invokes an interest in potential 

life to justify fetal-protective regulation, the proposed use of public power 

concerns not merely the unborn, but women as well.”31 In this way, even cases 

that ultimately promote reproductive freedom may mistakenly abstract the 

interests of the fetus from the interests of the person whose womb the fetus 

occupies. 

B. Dobbs Conflates the Interests of the Pregnant Person with the 

Interests of the Fetus 

Dobbs has many flaws. This Note will not discuss its disregard for stare 

decisis,32 its misunderstanding of pregnant people’s reliance interests on 

reproductive health care,33 or its willful ignorance of the history of abortion in 

 

the fetus thus provided the grounds for the subordination of women’s legal rights and the 

control of women’s behavior during pregnancy by a whole range of social actors . . . .”). 

 29 Roe v. Wade, 410 U.S. 113, 163 (1973). 

 30 Id. at 162. 

 31 Siegel, supra note 14, at 277. Professor Siegel argues that “[a]bortion-restrictive 

regulation is sex-based regulation” that should be subject to heightened scrutiny, id. at 265, 

277, in contrast to the Court’s holding in Geduldig v. Aiello that pregnancy-based 

classifications are not sex-based, Geduldig v. Aiello, 417 U.S. 484, 497 (1974) (“The 

program divides potential recipients into two groups—pregnant women and nonpregnant 

persons. While the first group is exclusively female, the second includes members of both 

sexes.”). 

 32 See Nina Varsava, Precedent, Reliance, and Dobbs, 136 HARV. L. REV. 1845, 1879 

(2023) (“[The Court’s] characterization of Casey’s approach to stare decisis as ‘novel’ and 

‘exceptional’ in Dobbs not only is descriptively incorrect but even seems disingenuous.” 

(footnotes omitted)). 

 33 See, e.g., id. at 1872 (“Even if we accept the narrow conception of reliance that the 

Dobbs majority favors, according to which cognizable reliance is necessarily ‘concrete,’ 

the opinion is far too quick to dismiss the possibility that there were such reliance interests 

at stake here.”); see also Yvonne Lindgren, Dobbs v. Jackson Women’s Health and the 

Post-Roe Landscape, 35 J. AM. ACAD. MATRIM. LAWS. 235, 241–43 (2022) (discussing the 

calculable reliance interest on abortions recognized by the Court in Casey and extensively 
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the United States.34 Instead, this Note focuses on flaws that the Dobbs decision 

shares with Roe, which reflect common judicial fallacies when reasoning 

about pregnant persons. First, the Court allows the fetus’s interests to eclipse 

the pregnant person’s interests rather than weighing those respective interests. 

Second, the Court allows pregnant people to have an abortion only with 

permission from others. 

The Dobbs decision echoes Roe’s inability to determine the proper 

relationship between the interests of a pregnant person and a state’s interest in 

preserving fetal life. The Dobbs Court held that the right to abortion is not 

fundamental because it is not “deeply rooted” in our nation’s history and 

tradition35 and because “[t]he abortion right is also critically different from 

any other right that this Court has held to fall within the Fourteenth 

Amendment’s protection of ‘liberty,’” like the rights to “intimate sexual 

relations, contraception, and marriage.”36 The Court attempted to distinguish 

the right to abortion as “critically different” from other substantive due process 

rights because it destroys a fetus.37 The existence of “fetal life” seems to 

override any legitimate liberty interest that the right to abortion shares with 

other substantive due process rights. In other words, any liberty interest that 

pregnant people have in reproductive freedom is not only weighed against 

competing interests in protecting fetal life—it is extinguished by it. The Dobbs 

Court attempted to argue that the judiciary could not properly “weigh the 

relative importance of the interests of the fetus and the mother,”38 but the 

 

discussed in amicus briefs to the Dobbs Court); Kate Shaw & Steven Mazie, There’s a 

Glaring Weakness in Justice Alito’s Case Against Roe v. Wade, TIME (May 27, 2022), 

https://time.com/6182093/roe-v-wade-alito-abortion-reliance-interests [https://perma.cc/FFT5-

ZMZG]. 

 34 See Pat Tucker, Comment, The Long History and Tradition of a Right to Pre-

Quickening Abortion in the United States, 59 IDAHO L. REV. 333, 342–43 (2023) (arguing 

that Justice Alito ignores the common law consensus on abortions in favor of citing 

seventeenth-century English jurist Matthew Hale, who was “particularly misogynistic” 

even by the standards of that time) (citation omitted); Lindgren, supra note 33, at 238, 

n.20–21 (gathering sources supporting the historical right to abortions in the United States, 

some of which were cited by the Court in Roe). 

 35 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 231 (2022) (quoting 

Washington v. Glucksberg, 521 U.S. 702, 721 (1997)). 

 36 Note that the Dobbs majority uses careful language to avoid affirming that the 

breadth of rights the Court has found protected by the Fourteenth Amendment were 

correctly decided. Id. at 231. 

 37 Id. 

 38 Id. at 221, 259. Interestingly, the Court did acknowledge policy arguments directly 

before concluding that the judiciary does not have “the authority to weigh these 

arguments.” Id. at 259. The Court acknowledged, without citations, just two policy reasons 

for recognizing a constitutional right to obtain an abortion: “[P]eople will be inhibited from 

exercising their freedom to choose the types of relationships they desire, and women will 

be unable to compete with men in the workplace and in other endeavors.” Id. at 258. In 

contrast, the Court cited multiple sources to support no less than seven pro-life arguments 
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Court did identify legitimate state interests that justify abortion regulations.39 

The Court did not identify any possible liberty interests that pregnant people 

could assert on their own behalf. In this way, the Dobbs Court continues the 

Roe Court’s confusion about the interests at stake for pregnant people seeking 

an abortion. 

The Court suggested that people with the capacity for pregnancy could 

adequately represent their interests through the democratic process.40 In 

essence, the Court instructed pregnant people who want reproductive 

autonomy to convince legislators or fellow voters to grant them this autonomy. 

The Roe Court issued a similar holding when it recognized a constitutional 

right to abortion for pregnant people in conjunction with their physicians.41 

But whereas physicians largely deferred to their patients’ decisions after 

Roe,42 state legislatures after Dobbs began immediately enforcing so-called 

trigger bans as well as passing new restrictions on abortion.43 Both decisions 

communicate judicial skepticism toward allowing pregnant people to make 

decisions about their own reproductive futures. 

C. Disability Law: “Normal Pregnancy” 

Judicial decisions outside the abortion context also rely on persistently 

flawed reasoning about pregnant persons. Consider courts’ reticence to 

acknowledge pregnancy—healthy or otherwise—as a “disability” under the 

Americans with Disabilities Act (ADA). Courts were initially hesitant to 

extend the ADA’s protections to many disabilities, limiting its application to 

only long-term, severe disabilities.44 Congress amended the ADA in 2008 to 

 

that “modern developments” make it easier for pregnant people to carry their pregnancies 

to term. Id. 

 39 Id. at 301. 

These legitimate interests include respect for and preservation of prenatal life at 

all stages of development; the protection of maternal health and safety; the 

elimination of particularly gruesome or barbaric medical procedures; the 

preservation of the integrity of the medical profession; the mitigation of fetal 

pain; and the prevention of discrimination on the basis of race, sex, or disability. 

Id. (citations omitted). 

 40 Id. at 289 (“Women are not without electoral or political power. It is noteworthy 

that the percentage of women who register to vote and cast ballots is consistently higher 

than the percentage of men who do so.”). 

 41 See supra Part II.A.2. 

 42 See Appleton, supra note 23, at 201–02. 

 43 See Larissa Jimenez, 60 Days After Dobbs: State Legal Developments on Abortion, 

BRENNAN CTR. FOR JUST. (Aug. 24, 2022), https://www.brennancenter.org/our-work/research-

reports/60-days-after-dobbs-state-legal-developments-abortion [https://perma.cc/Q4EA-N47M]. 

 44 See, e.g., Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 197 (2002) 

(noting that the ADA’s terms should be “interpreted strictly to create a demanding standard 
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emphasize its broad coverage, ensuring the ADA would be interpreted to 

protect people with temporary conditions and even people regarded as having 

a disability.45 Following the 2008 amendments, some scholars reasoned that 

the ADA guaranteed reasonable accommodations for pregnant people who 

experience limitations similar to those of qualified individuals under the 

ADA.46 Some, however, argued that associating pregnancy with disability 

would cause more harm than good for pregnant people by subjecting them to 

further stigmatic and economic harms.47 Without universal opposition from 

the women’s rights movement,48 the courts generally applied the ADA only to 

abnormal medical conditions resulting from pregnancies.49 

Courts are not alone to blame for concluding that the impairments people 

suffer from “normal pregnancies” cannot possibly rise to the level of disability 

under the ADA. When presented with this question, courts have generally 

relied on contemporary guidance issued by the Equal Employment 

Opportunity Commission (EEOC).50 For example, EEOC guidance on 

pregnancy discrimination from 2015 explained that “pregnancy itself is not an 

impairment within the meaning of the ADA, and thus is never on its own a 

 

for qualifying as disabled”), superseded by statute, ADA Amendments Act of 2008, Pub. 

L. No. 110-325, § 4(A), 122 Stat. 3553, 3555–56. 

 45 See ADA Amendments Act of 2008, Pub. L. 110-325, § 4(a), 122 Stat. at 3553 

(mandating that “[t]he definition of disability . . . shall be construed in favor of broad 

coverage” and that “disability” includes “being regarded as having” an impairment that “is 

perceived to limit a major life activity” (emphasis added)). 

 46 See generally, e.g., Sheerine Alemzadeh, Claiming Disability, Reclaiming 

Pregnancy: A Critical Analysis of the ADA’s Pregnancy Exclusion, 27 WIS. J.L. GENDER & 

SOC’Y 1 (2012). For an exploration of advocacy before the ADA Amendments Act, see 

generally Deborah A. Calloway, Accommodating Pregnancy in the Workplace, 25 

STETSON L. REV. 1 (1995). 

 47 See, e.g., Bradley A. Areheart, Accommodating Pregnancy, 67 ALA. L. REV. 1125, 

1130 (2016) (“Equating pregnancy with disability or campaigning for a special right to 

accommodation may signal that pregnancy is a deficiency or send the message that 

pregnant women are innately less capable of productive work.”). 

 48 See Alemzadeh, supra note 46, at 16 (“Feminist reluctance to designate pregnancy 

a qualifying disability under the ADA helps explain how the pregnancy exclusion [to ADA 

coverage] became so quickly entrenched in common law jurisprudence with minimal 

opposition from the women’s rights community.”). 

 49 See, e.g., Spees v. James Marine, Inc., 617 F.3d 380, 396–97 (6th Cir. 2010) 

(explaining that “pregnancy, by itself, does not constitute a disability under the ADA” and 

that this conclusion “comports with the unanimous holdings of the federal courts that have 

addressed the issue” because “[p]regnancy-related conditions have typically been found to 

be impairments where they are not part of a ‘normal’ pregnancy” (citation omitted)). 

 50 See, e.g., Martinez v. Labelmaster, No. 96 C 4189, 1998 WL 786391, at *8 (N.D. 

Ill. Nov. 6, 1998) (“If pregnancy itself is not an impairment for purposes of the ADA, it is 

counterintuitive to hold that a general condition of pregnancy, which is not a medical 

complication with regard to plaintiff’s particular pregnancy, is an impairment.” (citing 

EEOC Guidance § 902.2(c)(3) (Mar. 14, 1995)). 
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disability.”51 In explaining what disability means in the context of the ADA, 

however, the same guidance recognized “a functional rather than a medical 

definition of disability.”52 It explained that “whether an individual has a 

disability is not necessarily based on the name or diagnosis of the impairment 

the person has, but rather on the effect of that impairment on the life of the 

individual.”53 The EEOC’s guidance did not explain why limitations typically 

associated with pregnancy cannot be functional impairments that rise to the 

level of disability under the ADA. In fact, some of the examples of ADA 

disabilities, like lifting limitations, are common in pregnancy.54 The EEOC’s 

functional definition of disability is hard to reconcile with its long-standing 

choice to exclude general impairments caused by pregnancy from qualifying 

as disabilities under the ADA.55 

It is one thing, however, for courts to follow this guidance by holding that 

impairments caused by “normal pregnancies” are not disabilities within the 

meaning of the ADA; it is another to find that pregnancy itself is not disabling. 

Courts have excluded pregnancy from ADA coverage on the theory that 

“normal” pregnancy impairments do not rise to the level of disability covered 

by the ADA,56 which are those that “substantially limit[]” a “major life 

activit[y].”57 However, many courts have gone further, finding that pregnancy 

 

 51 U.S. EQUAL EMP. OPPORTUNITY COMM’N, EEOC-CVG-2015-1, ENFORCEMENT 

GUIDANCE ON PREGNANCY DISCRIMINATION AND RELATED ISSUES (2015) (footnote 

omitted). 

 52 Id. (citing 136 CONG. REC. H9072–73 (daily ed. May 1, 1990) (statement of Rep. 

Steve Bartlett). In 1999, the Supreme Court also reasoned that the drafters of the ADA 

contemplated a “work disability approach” rather than a “health conditions approach” 

based on the number of Americans with disabilities that Congress identified in the ADA’s 

enacted findings. Sutton v. United Air Lines, Inc., 527 U.S. 471, 485 (1999). 

 53 U.S. EQUAL EMP. OPPORTUNITY COMM’N, supra note 51 (citing 29 C.F.R. pt. 1630 

app. § 1630.2(j)). 

 54 See U.S. EQUAL EMP. OPPORTUNITY COMM’N, EEOC-NVTA-0000-11, FACT 

SHEET: PREGNANCY DISCRIMINATION (1997), https://www.eeoc.gov/laws/guidance/fact-sheet-

pregnancy-discrimination [https://perma.cc/97HB-F6DL] (“[A]n employer may be required to 

provide modified duties for an employee with a 20-pound lifting restriction stemming from 

pregnancy related sciatica, absent undue hardship.”). 

 55 After years of courts refusing to apply the ADA to pregnancy-related impairments, 

Congress passed the Pregnant Workers Fairness Act in 2022. 42 U.S.C. § 2000gg. This law 

provides substantially similar protections to people with impairments from pregnancy as 

the ADA provides to people with impairments from disability. See What You Should Know 

About the Pregnant Workers Fairness Act, U.S. EQUAL EMP. OPPORTUNITY COMM’N, 

https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act 

[https://perma.cc/K24E-WLBA]. 

 56 See, e.g., Brennan v. Nat’l Tel. Directory Corp., 850 F. Supp. 331, 343 (E.D. Pa. 

1994) (“[T]he pregnancy does not substantially impair plaintiff’s major life activities. Most 

women are not rendered incapable of walking, performing manual tasks, taking care of 

themselves, etc., because they are pregnant.”). 

 57 42 U.S.C. § 12102(1)(A); 29 C.F.R § 1630.2(g)–(j). 
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cannot be an impairment because pregnancy is a natural process rather than a 

biological defect.58 This biological—rather than functional—reasoning has no 

basis in statutory or regulatory language. Rather, these courts overlooked harm 

in pregnant people’s lived experiences by unnecessarily and fallaciously 

focusing on biological disability. 

For example, consider how one court switched from discussing how 

disabilities harm people to how pregnancies do not harm reproductive 

systems: 

[Past ADA] cases indicate that the body system must be affected in a negative 

manner, such that there are problems suffered as a result of the condition. 

While a person with a loss of eyesight obviously cannot see, there is no 

negative effect when a woman becomes pregnant. She is still able to 

reproduce, in fact she is reproducing when she is pregnant, thus it cannot be 

said that her reproductive system is negatively affected in the same manner as 

a loss of eyesight.59 

This court appropriately reasoned that “problems” must be “suffered” for a 

condition to be considered a disability, like when a person suddenly loses the 

ability to see. The court seemed to acknowledge that this loss of vision is a 

problem that the “person” suffers; indeed, it would be odd to say that the eye 

itself suffers from vision loss. But the court did not mind this oddity when 

speaking about pregnant persons. It dismissed the pregnant person’s claim in 

part because “it cannot be said that her reproductive system,” rather than the 

pregnant person, “is negatively affected.” The court also did not consider any 

individualized harms the plaintiff was suffering when it later generalized that 

“the pregnancy does not substantially impair plaintiff’s major life activities” 

because “[m]ost [pregnant] women are not rendered incapable of walking, 

performing manual tasks, taking care of themselves, etc.”60 In these ways, the 

court avoided considering any potentially disabling harms that the plaintiff 

experienced from a biologically “normal” pregnancy. 

Part of this court’s confusion is that it refers to the pregnant person and her 

reproductive system interchangeably. The court reasons that “the body system 

must be affected in a negative manner” for a condition to qualify as a 

disability, and it dismisses the plaintiff’s claim because, in the court’s view, 

 

 58 See, e.g., Gudenkauf v. Stauffer Commc’ns, Inc., 922 F. Supp. 465, 473 (D. Kan. 

1996) (“Being the natural consequence of a properly functioning reproductive system, 

pregnancy cannot be called an impairment.”); Lacount v. S. Lewis SH OPCO, LLC, 

No. 16–CV–0545, 2017 WL 319217, at *3 (N.D. Okla. Jan. 20, 2017); Brennan, 850 F. 

Supp. at 343. 

 59 Brennan, 850 F. Supp. at 343 (emphasis added). This case involved a claim under 

the Pennsylvania Human Relations Act, which has a definition of disability identical to the 

ADA’s definition. Id. at 344. 

 60 Id. at 343. 
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“there is no negative effect when a woman becomes pregnant.”61 The word 

“woman” is interchangeable with the word “body system” in this application 

of the legal rule to facts. Further, when the court notes that “[s]he is still able 

to reproduce,”62 the court means to say that the plaintiff’s reproductive system 

is not biologically impaired—not that the person is unimpaired. The court not 

only overlooks the pregnant person’s impairments by focusing on biological 

harm but also dehumanizes the female plaintiff, speaking about her as if she is 

merely a womb rather than a sentient person. 

The reticence of courts to interpret the ADA to cover disabilities caused by 

pregnancies is an example of how courts reason about pregnancy outside of 

the abortion context. In both disability law and abortion litigation, courts have 

overlooked or minimized harms caused by pregnancies, and they have 

followed biological reasoning that obscures the lived experiences of pregnant 

people. These disability law cases show that Roe’s defects are not unique; they 

are entrenched fallacies that courts will repeat if left unchallenged. 

D. Post-Dobbs Strategies Echoing the Judicial Paradigm 

Although compelled pregnancy is an attack on autonomy and personhood, 

some well-intentioned abortion-rights advocates have suggested challenging 

these restrictions through property law. Professor Julie Suk encourages U.S. 

abortion-rights advocates to frame pregnancy as a public good by arguing that 

compelled pregnancy is an unconstitutional taking under the Fifth 

Amendment.63 Under this theory, litigants can claim that the state is unjustly 

enriched when it compels pregnancy because it extracts public benefits from 

pregnant people.64 

Professor Suk explains that the remedy for unjust enrichment claims is just 

compensation.65 In other words, if the Fifth Amendment theory is viable, it 

would not prevent the state from compelling the pregnancy. Professor Suk 

argues that compensating people who are forced to carry a pregnancy to term 

may make abortion bans cost-prohibitive, and she rightly celebrates that it 

would at least challenge the assumption that pregnant people should bear all 

reproductive costs for a service that benefits the public.66 

However, there is another problem in this takings theory—not one that 

might prevent it from working, but one developing out of the chance that it 

 

 61 Id. 

 62 Id. 

 63 Julie C. Suk, A World Without Roe: The Constitutional Future of Unwanted 

Pregnancy, 64 WM. & MARY L. REV. 443, 504–13 (2022). 

 64 Id. at 507. 

 65 Id. at 514 

 66 Id. The Court is unlikely to mandate compensation for compelled pregnancy 

because it creates a perverse incentive to claim that a wanted child is unwanted. 
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does work. This theory trades one form of dehumanization for another. A 

successful takings challenge comes with a check, true, but it does little to 

correct the injured autonomy of pregnant people forced to carry an unwanted 

pregnancy to term. 

Discussing pregnancy in terms of property rights arguably feeds into the 

judicial system’s worst tendencies of dehumanizing pregnant people. It speaks 

in physical terms and dollar amounts, and it does not force courts to confront 

the fact that unwanted pregnancy causes real and diverse harms—physical, 

emotional, and social—not just unauthorized use or possession. Although 

Professor Suk is right in pointing out that property rights in body parts and 

tissue have expanded since Roe,67 discussing property rights in pregnancy 

inevitably ends in comparing people with objects.68 Worse yet is that the 

alleged harm is not that someone is being treated like an object but that a 

person should be treated as an object and compensated appropriately for the 

government’s appropriation of their body. 

This Note does not argue that abortion advocates should avoid bring 

takings challenges in the pregnancy context; indeed, advocates should take 

every chance to make life easier for people struggling with state abortion 

restrictions in a post-Dobbs landscape. However, the takings challenge is one 

example of how litigation strategies are built to work in legal frameworks, and 

when this framework has a history of consistently dehumanizing pregnant 

people, litigation itself can parrot back dehumanizing language and theories 

rather than asserting plaintiffs’ personhood and preserving their dignity.69 This 

Note encourages reproductive rights advocates to anticipate and challenge the 

 

 67 See id. at 508–09 (discussing state court decisions that suggest the existence of 

property rights in the biological materials of one’s own body while inside one’s body, 

along with cases suggesting property rights for reproductive materials even after they have 

left the body). 

 68 Professor Suk herself advocates for characterizing “legally compelled pregnancy as 

the State’s rent-free tenancy in the pregnant person’s womb.” Suk, supra note 63 at 508. 

Regardless of the merits of this argument as a legal theory, this lasting intrusion on a 

person’s body ought to strike the reader as perverse. This perversion may be rhetorically 

effective in challenging the state’s goal of intruding on a person’s body, but the end goal of 

the takings challenge is not to stop the dehumanizing “tenancy” of a womb—only to award 

just compensation for it. 

 69 For a note that weighs the practical advantages of finding property rights in the 

female body against the risk of offending personhood, see generally Bella Miller, Note, My 

Uterus, My Choice: Abortion Bans and Property Interests in the Female Body, 64 B.C. L. 

REV. 2131 (2023). Miller’s note and this Note share essentially the same concerns: how 

can pregnant people get access to safe abortions without sacrificing their humanity in the 

eyes of the law? See id. at 2171. Miller’s note and this Note disagree about the means to 

reach this goal. Miller argues that pregnant people should receive “constitutional 

protections that accompany legally recognized property” because “[w]omen’s bodies are 

treated as commercial objects.” Id. This Note proposes a way to challenge the 

objectification of bodies capable of pregnancy. 
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judiciary’s missteps when reasoning about pregnant people instead of 

participating in this dangerous feedback loop. 

III. SOLUTION: THE THIRTEENTH AMENDMENT CHALLENGE 

This Part explains how advocates can avoid the problems discussed above 

in Part II by challenging compelled pregnancy as involuntary servitude under 

the Thirteenth Amendment. First, a Thirteenth Amendment challenge asserts 

the harms compelled pregnancy causes to autonomy and personhood. Second, 

it establishes the correct relationship between the pregnant person and the 

fetus. Third, it avoids biological-based reasoning by emphasizing the agency 

of pregnant people. Finally, a Thirteenth Amendment challenge creates an 

opportunity to discuss the racially disparate harms of abortion restrictions. 

Even while Roe protected a right to abortion, Professor Andrew 

Koppelman proposed that situating the right in the Thirteenth Amendment 

would grant reproductive rights more protection than the right to privacy or 

equality would.70 This Note expands on Professor Koppelman’s work by 

clarifying how the Thirteenth Amendment challenge avoids jurisprudential 

pitfalls surrounding pregnancy. This Note benefits from Professor 

Koppelman’s research because he convincingly argues that compelled 

pregnancy is “involuntary servitude” prohibited by the Thirteenth 

Amendment.71 His research is briefly summarized below. 

A. The Workability of the Thirteenth Amendment Challenge 

Thirteenth Amendment jurisprudence prohibits all forms of slavery,72 

clarifying that the amendment’s reach is not confined to race-based slavery. 

 

 70 See Koppelman, supra note 11, at 480–84. Professor Koppelman’s main criticism 

of privacy and equality defenses of abortion rights is that they are vulnerable to fetal 

personhood arguments. Id. at 480–83. He also notes that these defenses fail to emphasize 

the individual and social harms of abortion prohibitions, id. at 483, and that the privacy 

defense is subject to ongoing attack because the Court failed to ground the fundamental 

right of abortion in the Constitution’s text, id. at 480. Professor Koppelman argues the 

Thirteenth Amendment defense of abortion is comparatively less vulnerable to these 

practical attacks. Id. at 480–84. 

 71 Id. (citation omitted); see also Joyce E. McConnell, Beyond Metaphor: Battered 

Women, Involuntary Servitude and the Thirteenth Amendment, 4 YALE J.L. & FEMINISM 

207, 214 (1992) (arguing that the Thirteenth Amendment is properly understood as 

prohibiting all public and private vestiges of slavery and should not be limited to purely 

economic involuntary service). 

 72 The Thirteenth Amendment prohibits slavery and indentured servitude in the U.S. 

“except as a punishment for crime whereof the party shall have been duly convicted.” U.S. 

CONST. amend. XIII. 
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The Court reached this conclusion in the Slaughter-House Cases.73 The Court 

also emphasized that “[t]he word servitude is of larger meaning than 

slavery,”74 and it later reemphasized in another case that the Thirteenth 

Amendment’s prohibition on slavery included a prohibition on servitude.75 

The Court defined this servitude as “that control by which the personal service 

of one man is disposed of or coerced for another’s benefit.”76 Based on the 

Court’s Thirteenth Amendment jurisprudence, Professor Koppelman 

concluded that compelled pregnancy fits within this definition of involuntary 

servitude: 

Thus defined, it should be apparent that “involuntary servitude” includes 

coerced pregnancy. The pregnant woman may not serve at the fetus’ 

command—it is the state that, by outlawing abortion, supplies the element of 

coercion—but she is serving involuntarily for the fetus’ benefit, and this is 

what the Court has said that the amendment forbids. If citizens may not be 

forced to surrender control of their persons and services, then women’s 

persons may not be invaded and their services may not be coerced for the 

benefit of fetuses. It is as simple as that.77 

To demonstrate the workability of a Thirteenth Amendment defense of the 

right to abortion, Professor Koppelman analogized coerced pregnancy to 

 

 73 Slaughter-House Cases, 83 U.S. 36, 72 (1872) (“Undoubtedly while negro slavery 

alone was in the mind of the Congress which proposed the thirteenth article, it forbids any 

other kind of slavery, now or hereafter. If Mexican peonage or the Chinese coolie labor 

system shall develop slavery of the Mexican or Chinese race within our territory, this 

amendment may safely be trusted to make it void.”). 

 74 Id. at 69. 

 75 Bailey v. Alabama, 219 U.S. 219, 241 (1911). 

 76 Id. The Court similarly defined involuntary servitude as “the control of the labor 

and services of one man for the benefit of another, and the absence of a legal right to the 

disposal of his own person, property, and services,” Plessy v. Ferguson, 163 U.S. 537, 542 

(1896), overruled on other grounds by Brown v. Bd. of Educ., 347 U.S. 483 (1954), along 

with “a condition of enforced compulsory service of one to another,” Hodges v. United 

States, 203 U.S. 1, 16 (1906), overruled on other grounds by Jones v. Alfred H. Mayer Co., 

392 U.S. 409 (1968). See also Servitude, BLACK’S LAW DICTIONARY (11th ed. 2019) 

(defining “involuntary servitude” as “[t]he condition of one forced to labor—for pay or 

not—for another by coercion or imprisonment”). But see Butler v. Perry, 240 U.S. 328, 332 

(1916) (“[T]he term ‘involuntary servitude’ was intended to cover those forms of 

compulsory labor akin to African slavery which, in practical operation, would tend to 

produce like undesirable results.”). Professor Koppelman convincingly argues that Butler’s 

statement is “conclusory,” meaning that it does not limit the “more meaningful definitions” 

of involuntary servitude that the Court provides in previous cases. Koppelman, supra note 

11, at 487 n.33. 

 77 Koppelman, supra note 11, at 487 (footnote omitted). 
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Bailey v. Alabama.78 Alonzo Bailey had contracted to work on a farm for one 

year in return for $12 per month and a $15 advance.79 He quit after a month 

and did not return his advance, violating Alabama law.80 Bailey was sentenced 

to 136 days of hard labor,81 which the Supreme Court overruled as a violation 

of the Thirteenth Amendment’s prohibition of involuntary servitude.82 The 

Court ruled that “[t]he contract exposes the debtor to liability for the loss due 

to the breach, but not to enforced labor” that would otherwise violate the 

Thirteenth Amendment.83 

The Court’s application of the Thirteenth Amendment to Bailey’s situation 

supports the application of the amendment to compelled pregnancy.84 

Professor Koppelman noted that “the servitude to which Bailey was subjected 

was considerably less—less taxing, less intrusive, and less total in its probable 

impact on the course of his whole life—than that which forced pregnancy 

imposes on [pregnant people].”85 He reasoned that the physical effort of 

pregnancy and manual labor is similar,86 and he reminded the reader that 

“mandatory motherhood and loss of control over one’s reproductive capacities 

were partially constitutive of slavery for most [B]lack women of childbearing 

age, whose principal utility to the slaveholding class lay in their ability to 

reproduce the labor force.”87 

The Thirteenth Amendment prevented Bailey from being forced to labor 

as punishment for refusing to perform the contract into which he voluntarily 

entered. This suggests that the amendment’s protections should apply equally 

to people who become pregnant from consensual sex as well as nonconsensual 

sex. Bailey voluntarily entered into the original labor contract, but the 

voluntary nature of this contract did not justify the resulting peonage.88 

 

 78 See generally Koppelman, supra note 11. Professor Koppelman’s article speaks of 

“defenses” because he was writing before Dobbs overturned Roe. This Note uses the word 

“challenges” because Dobbs shifted abortion-rights advocates from a defensive to an 

offensive posture. 

 79 Bailey, 219 U.S. at 229. 

 80 Id. at 230. The Alabama law at issue made refusing contractual service without just 

cause “prima facie evidence of the intent to injure [one’s] employer, or to defraud him.” Id. 

 81 Id. at 236. 

 82 Id. at 245. 

 83 Id. at 242. The Court noted that “[t]he full intent of the [Thirteenth Amendment] 

could be defeated with obvious facility if, through the guise of contracts under which 

advances had been made, debtors could be held to compulsory service.” Id. 

 84 See Koppelman, supra note 11, at 491. 

 85 Id. 

 86 Koppelman, supra note 11, at 490 (“But what would we call any activity that 

demanded that a man, in order to produce a tangible result, endure constant exhaustion, 

loss of appetite, vomiting, sleeplessness, bloatedness, soreness, swelling, uncontrollable 

mood swings, and, ultimately, hours of agony, often followed by deep depression?”). 

 87 Koppelman, supra note 11, at 508. 

 88 Bailey, 219 U.S. at 242. 
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Professor Koppelman explains that “Bailey holds that the right to personal 

liberty guaranteed by the Thirteenth Amendment is inalienable.”89 Consent to 

sexual activities does not invalidate a person’s right to be free from coerced 

service of another.90 

B. The Superiority of the Thirteenth Amendment Challenge 

Professor Koppelman’s research suggests that the Thirteenth Amendment 

challenge to abortion restrictions is workable. The rest of this Subpart explains 

why the Thirteenth Amendment challenge avoids many of the pitfalls of 

judicial reasoning about pregnancy described in Part II. 

1. Asserting the Right Harm: Involuntary Labor 

The Thirteenth Amendment allows litigants to assert injuries to autonomy 

caused by state-compelled pregnancy. As a result of the biological-based 

reasoning that courts tend to adopt when discussing pregnancy,91 some judges 

struggle to differentiate between wanted and unwanted pregnancies. For 

example, a Fifth Circuit judge reasoned in 2023 that doctors could challenge 

the FDA’s approval of mifepristone because he saw “no basis for allowing 

Article III standing based on aesthetic injury when it comes to animals and 

plants—but not unborn human life.”92 In other words, the judge thought that 

the FDA’s interference with doctors’ aesthetic pleasure in delivering babies 

was judicially cognizable. The judge completely failed to recognize the agency 

of pregnant people in the abortion decision, instead analogizing aborted 

fetuses to agency-initiated environmental destruction.93 Only dissenting voices 

in Dobbs emphasized that abortion bans can “transform what, when freely 

undertaken, is a wonder into what, when forced, may be a nightmare.”94 

Thirteenth Amendment challenges can get ahead of this fallacious 

reasoning by reasserting the agency of pregnant people. The Thirteenth 

Amendment prohibits acts of indentured servitude even if the same act could 

otherwise be voluntarily contracted labor. The act itself is not relevant to a 

Thirteenth Amendment analysis; rather, the analysis focuses on whether 

plaintiffs are free to exercise their agency and whether they are performing 

labor out of their own free will. In this way, Thirteenth Amendment challenges 

 

 89 Koppelman, supra note 11, at 491. 

 90 Id. 

 91 See supra Part II.A.3. 

 92 All. for Hippocratic Med. v. U.S. Food & Drug Admin., 78 F.4th 210, 260 (5th Cir. 

2023) (Ho, J., concurring in part and dissenting in part), rev’d, 602 U.S. 367 (2024). 

 93 Id. at 258–59. 

 94 Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 362 (2022) (Breyer, J., 

dissenting). 
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invite courts to branch out from their focus on the physical processes of 

pregnancy and to focus instead on the liberty and autonomy interests of the 

plaintiff. 

A Thirteenth Amendment challenge to restrictions on reproductive care 

can also challenge the judicial tendency to use biological reasoning to 

overlook broad categories of harms caused by unwanted pregnancies.95 While 

litigants bringing Thirteenth Amendment claims would have an opportunity to 

show how pregnancy requires labor as a biological process, they could also 

show how a pregnant person must invest their time, energy, and financial 

resources while risking their future physical, emotional, and social health 

during a pregnancy. 

Thirteenth Amendment claims can also challenge the judicial tendency to 

minimize harms that occur during the course of a “normal” pregnancy.96 

Unlike the ADA context,97 litigants bringing a Thirteenth Amendment claim 

would not need to show that unwanted pregnancies meet some minimum 

threshold of physical limitation or any other objective level of intolerability. 

Rather, litigants would need to convince a court that the labor pregnancy 

requires is labor that the Thirteenth Amendment prohibits the state from 

compelling against a person’s will.98 

2. Asserting the Right Relationship Between Person and Fetus 

Courts have also struggled to separate the interests of a pregnant person 

from the fetus, or courts have abstracted the fetus from the pregnant person’s 

womb.99 When courts are confronted with state action based on a biological 

condition like pregnancy, the courts tend to reason in physical terms. This 

biological focus mischaracterizes the relationship between person and fetus, 

and it consistently subordinates pregnant persons’ interests to the interests of 

the fetus.100 Thirteenth Amendment challenges preempt this mistake by 

establishing the correct relationship between the pregnant person, the fetus, 

and the state. 

Thirteenth Amendment challenges can prevent courts from confounding 

the interests of a pregnant person and their fetus101 or from disregarding a 

 

 95 See supra Part II.A. 

 96 See supra Part II.C. 

 97 See supra Part II.C. 

 98 See supra Part III.A. 

 99 See supra Parts II.A.3. 

 100 See supra Part II.A.3 (discussing how the Roe court struggled to separate the 

pregnant person’s interests from the interests of the fetus and sometimes abstracted the 

fetus from the pregnant person’s womb). 

 101 See supra Part II.A.1 (discussing how the Court in Roe covered the interests of a 

person seeking an abortion in a single paragraph that also considered the interests of the 

fetus). 
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pregnant person’s interests in favor of the state’s interest in protecting 

potential life.102 These challenges will assert that the state, through its abortion 

restriction, forces people with unwanted pregnancies into involuntary 

servitude for the benefit of another—the fetus.103 The state’s interest in 

protecting the health of the mother and its interest in preserving potential life 

is irrelevant to the question of whether a state is forcing a person into 

involuntary servitude in violation of the Thirteenth Amendment. In this way, 

Thirteenth Amendment challenges can prevent the courts from confounding 

the interests of pregnant people, their fetuses, and the state’s interest in 

protecting fetal life. 

The Thirteenth Amendment can also prevent the courts from acting as 

though a fetus can exist apart from the pregnant person’s womb. The Roe 

Court’s framework was based on the fetuses’ stage of development, obscuring 

the relationship of the fetuses to the people who carry them in their wombs.104 

Thirteenth Amendment challenges can help abortion-rights advocates center 

the pregnant person. Advocates can emphasize the constant relationship 

between the pregnant person and the fetus by showing that the fetus relies on 

biological processes that are physically and emotionally exhausting.105 In this 

context, the developmental stages of a fetus should not distract the judge’s 

attention from the pregnant person. This Thirteenth Amendment challenge 

would focus the judge’s attention on how state-compelled pregnancy diverts 

considerable energy from the pregnant person to the fetus. It would help courts 

acknowledge the proper relationship between the pregnant person and the fetus 

without conflating the pregnant person with the fetus or treating the fetus as an 

independent entity. 

3. Asserting Racially Disparate Harms from Abortion Restrictions 

Thirteenth Amendment challenges create an opportunity for advocates to 

highlight the racially disparate harms of abortion bans. Although advocates 

frequently explain how policies uniquely harm minority groups, courts that 

prioritize antidifferentiation over antisubordination often overlook these 

 

 102 See supra Part II.B. (discussing how the Court in Dobbs seemed to rule as though 

the state’s interest in potential life outweighed a person’s interest in terminating their 

pregnancy). 

 103 States may inevitably push back against this characterization by arguing that 

abortion regulations are health and welfare statutes that also protect the safety of pregnant 

mothers. See Mary Ziegler, Opinion, Anti-Abortion Groups Once Portrayed Women as 

Victims. That’s Changing., N.Y. TIMES (Mar. 19, 2022), https://www.nytimes.com/2022/03/

19/opinion/abortion-laws-bans-missouri.html (explaining why pro-life groups once argued 

that abortion hurts women and why they transitioned away from this argument). 

 104 See supra notes 14–17 and accompanying text (discussing Roe’s trimester 

framework). 

 105 See, e.g., supra note 17 (discussing the various and enduring labors of pregnancy). 
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arguments.106 Thirteenth Amendment challenges to abortion restrictions can 

assert that compelled pregnancy was a well-documented element of slavery in 

our nation’s dark history and that it should be considered involuntary servitude 

today. 

The Thirteenth Amendment liberated enslaved Black women as well as 

men. Among the many horrors of slavery was forced reproduction by Black 

women.107 Although obvious distinctions can be drawn between the inhumane 

control over women who were enslaved and the current infringement of 

pregnant people’s autonomy, relevant parallels can be appropriately drawn in 

the context of a Thirteenth Amendment challenge to abortion restrictions. This 

challenge does not rely on the historical relationship between chattel slavery 

and compelled pregnancy; in fact, it asserts that pregnancy is involuntary 

servitude rather than a form of slavery. However, the fact that compelled 

reproduction was once a distinctive quality of chattel slavery supports the 

argument that compelled reproduction is involuntary servitude. 

But a Thirteenth Amendment challenge should not merely wield the 

gruesome history of slavery as a rhetorical device.108 It creates an opportunity 

to assert the racial injustice of current abortion bans and center marginalized 

groups of people in the conversation about reproductive health care in the 

United States. Even before the Dobbs decision, there were serious racial 

inequities in access to reproductive care.109 After Dobbs, abortion bans are 

disparately impacting Black women and reviving structures of slavery.110 

 

 106 See Colker, supra note 10, at 1014 (discussing the difference between 

antisubordination and antidifferentiation jurisprudence in equal-protection challenges). 

 107 Koppelman, supra note 11, at 508 (“[M]andatory motherhood and loss of control 

over one’s reproductive capacities were partially constitutive of slavery for most [B]lack 

women of childbearing age, whose principal utility to the slaveholding class lay in their 

ability to reproduce the labor force.”) (citing HERBERT G. GUTMAN, THE BLACK FAMILY IN 

SLAVERY AND FREEDOM 1750–1925, at 75–80 (1976)). 

 108 See Debora Threedy, Slavery Rhetoric and the Abortion Debate, 2 MICH. J. 

GENDER & L. 3, 22 (1994) (reviewing the unfortunate history of “unthinking appropriation 

of the slave metaphor by white women for their own political purposes”); see also 

McConnell, supra note 71, at 207–09 (arguing that most metaphors that compare women to 

slaves are “grossly inaccurate and inherently racist,” but arguing that Courts should 

consider battered women as trapped in involuntary servitude in violation of the Thirteenth 

Amendment). 

 109 See generally, e.g., Jill C. Morrison, Resuscitating the Black Body: Reproductive 

Justice as Resistance to the State’s Property Interest in Black Women’s Reproductive 

Capacity, 31 YALE J.L. & FEMINISM 35 (2019); David Robert Baron, The Racially 

Disparate Impact of Restrictions on the Public Funding of Abortion: An Analysis of 

Current Equal Protection Doctrine, 13 B.C. THIRD WORLD L.J. 1 (1993) (arguing that 

restrictions on public funding of abortion disproportionately harm Black women and other 

women of color). 

 110 See Halley Townsend, Second Middle Passage: How Anti-Abortion Laws 

Perpetuate Structures of Slavery and the Case for Reproductive Justice, 25 U. PA. J. 

CONST. L. 187, 220 (2023). Professor Townsend argues that abortion restrictions revive or 
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Professor Halley Townsend points out that compelled pregnancy forces Black 

people into a health care system of institutionalized racism, where Black 

people are nearly three times more likely to die during childbirth than white 

people.111 Despite the racially disproportionate impact of abortion bans, 

conversations around reproductive health care continue to exclude Black 

voices.112 

Thirteenth Amendment challenges to abortion bans create an opportunity 

to center the people who are disproportionately harmed by those seeking to 

restrict abortion access and excluded by those seeking to protect access. 

Advocates can highlight both the past and current harms of compelled 

pregnancy that Black people uniquely suffer in the United States,113 and in 

doing so, they can bolster their Thirteenth Amendment claim while working 

toward racial justice. 

C. Counterarguments 

This Subpart considers two counterarguments to a Thirteenth Amendment 

challenge about abortion restrictions. The first confronts whether a Thirteenth 

Amendment claim against abortion restrictions would work in front of an 

originalist court. The second questions the wisdom of bringing a claim that 

may prompt state fetal personhood laws. This Subpart responds to these 

arguments and emphasizes that the benefits of using a Thirteenth Amendment 

challenge to break out of the current judicial framework surrounding 

pregnancy outweigh the potential risks. 

 

“perpetuate . . . structures of slavery.” Id. The restrictions lack exceptions for rape or incest 

(paralleling the lack of a legal remedy for enslaved women who were sexually assaulted), 

“deputiz[e] . . . enforcement power[] to private citizens” (such as Texas’s SB8) similar to 

private slave patrols and slave-catchers, use “pseudoscientific justifications” for anti-

abortion law similar to those that promoted “the inferiority of the Black race” throughout 

U.S. history, and “exacerbate existing financial barriers to abortion and childrearing that 

already disproportionately affect Black women.” Id. 

 111 Id. at 224. 

 112 See id. at 187. 

 113 Some scholars have even argued that the denial of abortions to incarcerated 

pregnant people—who are disproportionately people of color—can be challenged as 

slavery prohibited by the Thirteenth Amendment. Alexandria Gutierrez, Sufferings 

Peculiarly Their Own: The Thirteenth Amendment, in Defense of Incarcerated Women’s 

Reproductive Rights, 15 BERKELEY J. AFR.-AM. L. & POL’Y 117, 163 (2013) (“Insofar as 

forced pregnancy at large is a coercive condition of servitude under the Thirteenth 

Amendment, forced pregnancy in the penological context undoubtedly qualifies as 

‘slavery’ under the Punishment Clause.” (emphasis omitted)). 
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1. Original Meaning of the Thirteenth Amendment 

A strictly originalist understanding of the Thirteenth Amendment may 

render a Thirteenth Amendment challenge to abortion restrictions nonviable. 

Although compelled pregnancy and breeding were among the immutable 

characteristics of the horrors of U.S. slavery,114 an originalist might 

understand the Thirteenth Amendment to grant Black women only the same 

rights that white women had at the time of emancipation, which did not 

include the right to an abortion.115 Worse, a steadfast originalist might 

conclude that compelled pregnancy is not involuntary servitude because 

compelled pregnancy was legally sanctioned at the time the Thirteenth 

Amendment was ratified.116 The only court to squarely address a Thirteenth 

Amendment challenge to a state’s abortion restrictions rejected the challenge 

for this reason.117 

Abortion-rights advocates bringing Thirteenth Amendment challenges can 

counter this originalist reasoning with the well-documented history of the 

amendment’s supporters’ concern for Black women. These abolitionist 

supporters voiced “concerns about Black women’s bodily autonomy, liberty, 

and privacy which extended beyond freeing them from labor in cotton fields to 

shielding them from rape and forced reproduction.”118 Most notably, perhaps, 

is the fact that Senator Charles Sumner of Massachusetts, a leader in the 

 

 114 See McConnell, supra note 71, at 218. 

 115 Koppelman, supra note 11, at 509 (explaining that white women were “unable to 

own property or make contracts, subject to the command of their husbands, who had a legal 

right to rape them and force them to bear children”); see also Dobbs v. Jackson Women’s 

Health Org., 597 U.S. 215, 250 (2022) (“The inescapable conclusion is that a right to 

abortion is not deeply rooted in the Nation’s history and traditions.”). But see sources cited 

supra note 34 (arguing that pre-quickening abortions are deeply rooted in history and 

tradition, even before Roe). 

 116 See Jane L. v. Bangerter, 794 F. Supp. 1537, 1548 (D. Utah 1992) (“At the time of 

the ratification of the Thirteenth Amendment, December 18, 1865, 27 of the 36 states had 

enacted statutes prohibiting abortion, including 21 of the 27 ratifying states.”). 

 117 Id. at 1548–49. 

 118 Michele Goodwin, Involuntary Reproductive Servitude: Forced Pregnancy, 

Abortion, and the Thirteenth Amendment, U. CHI. LEGAL F. 191, 219 (2022). Professor 

Goodwin criticizes the Dobbs majority for overlooking Thirteenth and Fourteenth 

Amendment concerns as they relate to Black women and girls’ reproductive freedom: 

Justice Alito’s assertion that there is no enumeration and original meaning in the 

Constitution related to compulsory or involuntary sexual subordination and 

reproduction misinterprets and misunderstands American history and law, namely 

the Antebellum chattel-era. It disregards the social conditions leading to the 

Thirteenth and Fourteenth Amendments. Indeed, it misconstrues how slavery was 

abolished, overlooks the deliberation and debates within Congress, and opaquely 

renders Black women and their bondage invisible. 

Id. at 218. 
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enactment of the Thirteenth Amendment, was severely beaten in Congress 

with a “metal-topped cane” after condemning the sexual violence that was 

endemic to slavery at the time.119 The abolitionist framers of the Thirteenth 

Amendment were aware of the reproductive suffering and exploitation of 

Black women and girls. Even if an originalist court finds this evidence not 

dispositive in itself, the court should acknowledge that the language of 

“slavery []or involuntary servitude”120 in the Thirteenth Amendment 

communicates Congress’s intent to prohibit all remnants of chattel slavery and 

similar forms of involuntary servitude.121 Even without more prolific 

documentation, the public understood that coerced sex and reproduction fell 

within the Thirteenth Amendment’s prohibition on involuntary servitude.122 A 

court that makes a good-faith inquiry into the original meaning of the 

Thirteenth Amendment will find ample evidence that it guaranteed freedom 

from compelled labor to women as well as men. 

2. The Risk of Promoting Fetal Personhood 

A Thirteenth Amendment challenge to abortion restrictions risks 

promoting fetal personhood in two ways. First, it implicitly affirms that 

pregnant people are forced to labor for the benefit of “another,” the fetus. 

Second, it may prompt state legislatures to codify fetal personhood. A careful 

lawyer can mitigate the first risk, but the second risk is unavoidable and 

potentially catastrophic to other viable constitutional bases for a right to 

abortion. 

Litigants bringing a Thirteenth Amendment challenge to abortion 

restrictions must argue that the state is coercing the pregnant person into 

service for the benefit of another.123 In the case of compelled pregnancy, the 

fetus is benefiting from the pregnant person’s reproductive labor. Some may 

interpret this argument as acknowledgment that the fetus is a person, but 

 

 119 See id. at 219; see also The Caning of Senator Charles Sumner, U.S. SEN., https://

www.senate.gov/artandhistory/history/minute/The_Caning_of_Senator_Charles_Sumner.htm 

[https://perma.cc/6RW8-NAR5] (“Mocking [a] South Carolina senator’s stance as a man of 

chivalry, the Massachusetts senator charged him with taking ‘a mistress . . . who, though 

ugly to others, is always lovely to him; though polluted in the sight of the world, is chaste 

in his sight—I mean,’ added Sumner, ‘the harlot, Slavery.’” (alteration in original)). 

Unfortunately, Senator Sumner’s attack communicated disgust for his colleague more than 

concern for his colleague’s victims. See id. Albeit problematic, Senator Sumner’s remarks 

acknowledged the prevalence of sexual assault by enslavers. Id. 

 120 U.S. CONST. amend. XIII. 

 121 See McConnell, supra note 71, at 218. 

 122 Id. Professor McConnell argues that “one must recognize that members of 

Congress did not need to recite the particulars of the evils of slavery to justify the 

Amendment.” Id. 

 123 See Bailey v. Alabama, 219 U.S. 219, 241 (1911); see also supra text 

accompanying notes 75–89. 
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advocates can clarify that the Thirteenth Amendment prohibits involuntary 

servitude even if the exact beneficiary of the coerced labor is unknown or is 

not a person. The Thirteenth Amendment surely prohibits the state from 

forcing veterinarians into service for the benefit of stray animals or forcing 

landscapers into service at state parks, even though these beneficiaries are not 

people. What matters is that someone is coerced into providing a service for 

which they did not voluntarily receive the resulting benefit. Although untested, 

a Thirteenth Amendment challenge should be viable even when the 

beneficiary of the coerced service is hypothetical, unknown, or not a person. 

The more dangerous risk is that Thirteenth Amendment challenges may 

prompt support for fetal personhood. Some anti-abortion groups supported 

fetal personhood as a way to limit abortion rights after Roe.124 Fetal 

personhood continues to threaten the rights of pregnant people by making a 

state’s interest in protecting fetal life more compelling, justifying more 

intrusive invasions on pregnant people’s liberties.125 Many state legislatures 

have enacted statutes that nominally recognize fetal personhood,126 but the 

more dangerous risks are declarations of fetal personhood through federal 

statute or by the Court.127 Fetal personhood entails Fourteenth Amendment 

 

 124 See Mary Ziegler, Opinion, The Next Step in the Anti-Abortion Playbook Is 

Becoming Clear, N.Y. TIMES (Aug. 31, 2022), https://www.nytimes.com/2022/08/31/opinion/

abortion-fetal-personhood.html (“For the anti-abortion movement, the emerging plan is an 

all-out fight for fetal personhood.”). 

 125 See id. (“The recognition of fetal personhood nationwide could mean a total ban on 

abortion for everyone in the United States . . . .”); see also PREGNANCY JUST., WHEN 

FETUSES GAIN PERSONHOOD: UNDERSTANDING THE IMPACT ON IVF, CONTRACEPTION, 

MEDICAL TREATMENT, CRIMINAL LAW, CHILD SUPPORT, AND BEYOND 1 (2022), https://

www.pregnancyjusticeus.org/wp-content/uploads/2023/05/fetal-personhood-with-appendix-

UPDATED-1.pdf [https://perma.cc/6CU6-NJXX] (“Fetal personhood and pregnant people’s 

personhood cannot coexist . . . .”); PREGNANCY JUST., UNPACKING FETAL PERSONHOOD: 

THE RADICAL TOOL THAT UNDERMINES REPRODUCTIVE JUSTICE 4 (2024) [hereinafter 

PREGNANCY JUST., UNPACKING FETAL PERSONHOOD], https://www.pregnancyjusticeus.org/

wp-content/uploads/2024/09/Fetal-personhood.pdf [https://perma.cc/7L3T-B2YF] (noting that 

fetal personhood in judicial decisions, statutes, and state constitutional amendments has led 

to “the criminal prosecutions of pregnant people for actions deemed to pose even a risk of 

harm to an embryo or fetus; forced medical interventions during pregnancy; threats to in 

vitro fertilization (IVF) care; and denials of life-saving obstetric and abortion care.” 

(footnotes omitted)). 

 126 See PREGNANCY JUST., UNPACKING FETAL PERSONHOOD, supra note 125, at 6–7 

(surveying states with fetal personhood language in their abortion laws, state constitutions, 

or definitions of “person” and concluding that “[e]leven states have broad personhood 

language that could affect all state laws, civil and criminal”). 

 127 Members of Congress have unsuccessfully introduced bills to codify fetal 

personhood at the federal level. See, e.g., Life at Conception Act, H.R. 431, 118th Cong. 

(2023). See generally Aaron Tang, After Dobbs: History, Tradition, and the Uncertain 

Future of a Nationwide Abortion Ban, 75 STAN. L. Rev. 1091 (2023) (exploring and 
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equal protection and due process rights,128 and pro-life groups like Americans 

United for Life have already argued that fetuses deserve these protections as 

“persons” under the U.S. Constitution.129 

Thirteenth Amendment challenges may prompt fetal personhood defenses 

in courts or prompt legislatures to pass laws promoting fetal personhood. 

Although fetal personhood would make a state’s interest in protecting fetal life 

stronger, it does not necessarily subvert the Thirteenth Amendment’s 

prohibition on coercing service for the benefit of another. The more pressing 

risk is that fetal personhood may make asserting other possible constitutional 

grounds for reproductive rights more difficult and entail greater restrictions on 

reproductive health care. For example, an equal protection challenge to 

abortion restrictions will be weakened if fetuses also receive Fourteenth 

Amendment protections,130 and states that allow abortion under limited 

exceptions may roll back these exceptions if they codify fetal personhood. 

Though any advancement of fetal personhood would be bad for abortion 

rights and the autonomy of pregnant people,131 fetal personhood also creates 

many practical problems that should prevent its full adoption. Legislative 

attempts to promote fetal personhood have backfired, demonstrating the 

impracticability of true fetal personhood.132 For example, Alabama’s Supreme 

Court held that frozen embryos are children and thus protected by its state law, 

which interrupted in vitro fertilization (IVF) procedures that are popular even 

among demographics that tend to oppose abortion.133 The Alabama legislature 

attempted to amend its wrongful-death law to exempt IVF procedures, but pro-

life groups voiced public disappointment at the legislature’s backstep from full 

fetal personhood.134 During the aftermath of this Alabama ruling, Florida’s 

 

challenging the possibilities of federal statutes or Supreme Court decisions that grant 

fetuses Fourteenth Amendment rights by declaring them persons). 

 128 See Tang, supra note 127, at 1095. 

 129 CATHERINE GLENN FOSTER, CHAD PECKNOLD & JOSH CRADDOCK, AMERICANS 

UNITED FOR LIFE, LINCOLN PROPOSAL: AN EXECUTIVE ORDER TO RESTORE 

CONSTITUTIONAL RIGHTS TO ALL HUMAN BEINGS 1, https://aul.org/wp-content/uploads/2021/

09/Lincoln-Proposal.pdf [https://perma.cc/EP67-RZZ8] (criticizing Roe for “its refusal to 

read the Fourteenth Amendment’s guarantees of equal protection and due process to extend 

to preborn persons”). For an argument from a self-proclaimed “foe of Roe” that fetuses 

should be considered “persons” under the Constitution, see Michael Stokes Paulsen, The 

Plausibility of Personhood, 74 OHIO ST. L.J. 13, 17 (2013). 

 130 For an argument that abortion bans are sex discrimination and thus violate equal 

protection, see generally Michele Goodwin, Fetal Protection Laws: Moral Panic and the 

New Constitutional Battlefront, 102 CALIF. L. REV. 781 (2014). 

 131 See PREGNANCY JUST., UNPACKING FETAL PERSONHOOD, supra note 125, at 4. 

 132 See, e.g., Ruth Marcus, Opinion, Thank the Alabama Supreme Court for Its IVF 

Decision. I’m Serious., WASH. POST (Mar. 6, 2024), https://www.washingtonpost.com/

opinions/2024/03/06/fetal-personhood-embryo-ivf-alabama-supreme-court-backfire. 

 133 See id. 

 134 See id. 
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legislature stopped work on a wrongful-death measure that would have 

extended to fetuses.135 On a less serious note, a Texas woman used her 

pregnancy to challenge a ticket she received for driving alone in an HOV 

lane.136 Although pro-life groups have made some advancements in promoting 

fetal personhood, the way these successes have backfired create cautionary 

tales for wise legislatures and courts.137 Thirteenth Amendment challenges to 

abortion restrictions may accelerate the push for fetal personhood, but the 

unworkability of fetal personhood makes the Thirteenth Amendment challenge 

worth the risk. 

IV. CONCLUSION 

The current jurisprudence surrounding pregnancy has created a dangerous 

echo chamber, rewarding arguments that dehumanize pregnant people and 

minimize the harm they suffer. Post-Dobbs, this jurisprudential feedback loop 

risks repeating Roe’s mistake: grounding the right to abortion in a convenient 

litigation strategy, avoiding the heart of the issue, and further dehumanizing 

pregnant people. This Note argues that abortion-rights advocates should use 

strategies like the Thirteenth Amendment to challenge abortion restrictions 

and the most common pitfalls in the judiciary’s reasoning about pregnant 

people. This Note engages in important discourse about the proper litigation 

strategy to protect access to reproductive health care after the incredibly 

damaging Dobbs decision. It respects the contributions of all advocates who 

are working to get people with unwanted pregnancies the health care that they 

desperately need, but it encourages advocates to be conscientious about the 

long-term consequences of their arguments and to urge the judiciary to honor 

the personhood of pregnant people. 

 

 135 See id. 

 136 See Texas Woman Says Unborn Baby Counts as Passenger in HOV Lane, AP (July 

11, 2022), https://apnews.com/article/abortion-us-supreme-court-health-texas-dallas-ef8f2c35d

c09f31fc77ee891a185e47b [https://perma.cc/L4W6-NPC8]. The Texas House, steadfast in its 

commitment to fetal personhood, introduced a bill—which has not been passed—to permit 

pregnant people to drive in the HOV (high occupancy vehicle) lane. H.B. 521, 88(R) (Tex. 

2022). 

 137 See Marcus, supra note 132. 


