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[. INTRODUCTION

The outbreak of the COVID-19 pandemic was catastrophic, causing
drastic loss of life and provoking unprecedented challenges to public health
and the economy.! It also generated major upheaval in American working
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I press Release, World Health Org., Joint Statement by ILO, FAO, IFAD and WHO,
Impact of COVID-19 on People’s Livelihoods, Their Health and Our Food Systems (Oct.
13, 2020) [hereinafter WHO Statement], https://www.who.int/news/item/13-10-2020-impact-
of-covid-19-on-people's-livelihoods-their-health-and-our-food-systems  [https://perma.cc/NPJ5-
SKLW].
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culture.2 At the beginning of the pandemic, millions of people were confined
to their homes as countless businesses were forced to shift their operations to
virtual settings, vastly accelerating what was previously a gradual increase in
the number of people working from home.3 But as the country adapted to a
virtual working environment, employees and employers alike began to notice
remote work’s many benefits, to the point where the stigma around remote
work—that it is “a form of shirking” job duties—has greatly diminished.*

While not as conspicuous as COVID’s widespread cultural effects, the
remote work experience has had notable legal consequences, too. The
prevalence of remote work during COVID has undercut courts’ traditional
arguments against granting remote work as a potential disability
accommodation under the Americans with Disabilities Act (ADA).> Since
2020, courts have ruled in favor of plaintiffs seeking remote work
accommodations more often than they had prior to COVID.® The emergence
of remote work as a possible ADA accommodation has the potential to help
many disabled individuals overcome barriers that prevent them from accessing
the workplace.

Consider the following scenario from Equal Employment Opportunity
Commission v. Charter Communications, LLC, in which the Seventh Circuit
considered whether the ADA requires an employer to accommodate an
employee’s disability that affects their commute to work.” The plaintiff, James
Kimmons, had developed cataracts, which made his hour-long commute to
work difficult and hazardous, especially at night, because the cataracts caused
“light to glare and obstruct his vision.”® To lessen these risks, he asked for a
modified work schedule to reduce nighttime driving during his commute.® His
employer granted the request temporarily but refused to renew the modified
schedule, arguing that the ADA did not obligate the company to further
accommodate his disability.!® Kimmons’s efforts to make alternative

2 See infra text accompanying notes 74-76.
3See infra note 76 and accompanying text; Nick Routley, How People and
Companies Feel About Working Remotely, VISUAL CAPITALIST (June 1, 2020), https://www.
visualcapitalist.com/how-people-and-companies-feel-about-working-remotely [https:/perma.cc/
T4BS-JSUJ].
4See infra Part IV.B; Jose Maria Barrero, Nicholas Bloom & Steven J. Davis, Why
Working From Home Will Stick 19-20 (Nat’l Bureau of Econ. Rsch., Working Paper No.
28731, 2021), https://aboutblaw.com/819 [https://perma.cc/7YJS-769T].
3 See infira note 77 and accompanying text.
6 See infira note 92 and accompanying text.
TEEOC v. Charter Commc’ns, LLC, 75 F.4th 729, 731 (7th Cir. 2023).
8EEOC v. Charter Commc’ns, LLC, No. 18-cv-1333, 2021 U.S. Dist. LEXIS
241026, at *3—4 (E.D. Wis. Dec. 17, 2021).
9 Charter Comme 'ns, 75 F.4th at 732.
107d. at 731-33.
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commuting arrangements were futile, and his employment ended a year later,
prompting a disability discrimination lawsuit.!!

Circuits are currently split over whether the ADA requires employers to
accommodate commute-related disabilities like Kimmons’s. In jurisdictions
applying the traditional approach, the ADA does not require employers to
accommodate commute-related disabilities as a matter of law, mainly because
a commute is an issue that the employee faces outside the workplace.!? In
jurisdictions applying the modern approach, however, the ADA can obligate
employers to accommodate an employee’s disability that affects their
commute, under select circumstances.!3

In Kimmons’s case, the Seventh Circuit reversed the district court’s
decision that had granted Kimmons’s employer summary judgment, signifying
its adoption of the modern approach to commute-related accommodations.!4
The court held that an employee with a commute-related disability may be
entitled to an accommodation “if commuting to work is a prerequisite to an
essential job function, such as attendance in the workplace, and if the
accommodation is reasonable under all the circumstances.”! In so doing, the
Seventh Circuit joined the Second, Third, and Ninth Circuits in acknowledging
that the ADA can extend to commute-related accommodations in certain
circumstances.16

Despite extending the scope of the ADA’s protections, the Charter
Communications decision unfortunately leaves more questions than answers.

174 at 733.

12 Robert Tafolla, Commute Accommodations for Disabilities Spur Federal Court Rift,
BLOOMBERG L. (Sept. 1, 2023), https://www.bloomberglaw.com/bloomberglawnews/daily-
labor-report/X64V3IK4000000; see Unrein v. PHC-Fort Morgan, Inc., 993 F.3d 873, 878
(10th Cir. 2021) (concluding that an employer is not obligated to accommodate an
employee’s “transportation barrier,” in part because it exists outside the workplace); Regan
v. Faurecia Auto. Seating, Inc., 679 F.3d 475, 480 (6th Cir. 2012) (finding that the ADA
does not require an employer to provide a commuting accommodation, in part because it is
a “barrier[ ] which exist[s] outside the work environment” (citation omitted)).

13 Tafolla, supra note 12; Colwell v. Rite Aid Corp., 602 F.3d 495, 504 (3d Cir. 2010)
(holding that the ADA contemplates changing an employee’s work schedule to day shifts
in order to accommodate her commute-related disability); Lyons v. Legal Aid Soc’y, 68
F.3d 1512, 1517 (2d Cir. 1995) (holding that “there is nothing inherently unreasonable” in
requiring an employer to accommodate an employee’s disability-related struggle to get to
work).

14 Charter Commc'ns, 75 F.4th at 743. The district court had held that Kimmons’s
“disability was irrelevant to his ability to perform the essential functions of his job” and
that his shift-change request was made for “the convenience of his commute.” EEOC v.
Charter Commc’ns, LLC, No. 18-cv-1333, 2021 U.S. Dist. LEXIS 241026, at *10 (E.D.
Wis. Dec. 17, 2021).

IS Charter Commc'ns, 75 F.4th at 732.

16 Tafolla, supra note 12; Samrah Mahmoud, Determining the Appropriate Framework
for Commuting Accommodations Under the Americans with Disabilities Act, 2 U.C. IRVINE
L. REvV. 1023, 1024 (2012).
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The modern approach only rebuts the traditional approach’s assumption that
commute-related accommodations are automatically unreasonable. To obtain
an accommodation under the modern approach, an employee must still show
that their accommodation request satisfies the ADA’s requirements.!”
Unfortunately, the ADA’s statutory scheme for disability accommodations is
one of the most contested, inconsistent, and vague legal mandates.!8 So,
although the Seventh Circuit’s holding in Charter Communications was a win
for disabled individuals, the modern approach still compels courts, employers,
and employees to undergo a difficult and frustrating analysis to determine
what exactly constitutes a proper accommodation.!?

However, the onset of remote work may have settled this issue. In light of
drastic social and legal transformations during COVID, this debate among
circuits is happening in a completely different society than before 2020 and

17 See infra note 22 and accompanying text.

18 See infira note 37 and accompanying text. Commentators have criticized the ADA
as “ineffective for employees” and “one of the least plaintiff-friendly civil rights statutes.”
Note, Finally Protected: Analyzing the Potential of the Pregnant Workers Fairness Act,
137 HARvV. L. REV. 662, 663 (2023). A consistent application of the ADA’s reasonable
accommodation requirement has been elusive in the three decades since the law’s
enactment. The highly fact-specific nature of the inquiry leaves appellate courts reluctant to
take up ADA accommodation cases, often deferring to trial courts’ discretion unless faced
with a clear legal issue. See lafolla, supra note 12; infra Part I1. Legislative, regulatory, and
judicial sources have not provided much guidance for analyzing reasonable
accommodations outside of the requirements enumerated by Congress in the ADA’s
statutory scheme, often leaving courts, employers, and employees stumped as to whether a
requested accommodation has a legal foundation. Cf Sean P. Mulloy, Note,
Accommodating Absence: Medical Leave as An ADA Reasonable Accommodation, 118
MIcH. L. REV. 1629, 1641 nn.88-89 (2020) (discussing this point in the context of arguing
for medical leave as a reasonable accommodation under the ADA).

19 See supra note 18. Legal scholarship has attempted to fill the interpretive void left
by the more-traditional sources of legal authority. Scholars have proposed many rules and
interpretive frameworks both for the analysis of reasonable accommodations in general and
in the commuting context. See generally Stephen F. Befort, Accommodating an Employee’s
Commute to Work Under the ADA: Reasonable, Preferential, or Both?, 63 DRAKE L. REV.
749 (2015) (offering a three-part analysis for analyzing whether a commute-related
accommodation is reasonable); Mahmoud, supra note 16 (arguing for a case-by-case
approach to commute-related accommodations, with certain accommodations treated as
presumptively reasonable and others treated as presumptively unreasonable); Nicole
Buonocore Porter, Martinizing Title I of the Americans with Disabilities Act, 47 GA. L.
REV. 527 (2013) (suggesting that courts apply the two-prong test used in Title III of the
ADA’s “fundamental alteration” analysis to Title I reasonable accommodation cases);
Michael Ashley Stein, The Law and Economics of Disability Accommodations, 53 DUKE
L.J. 79 (2003) (offering suggestions on “how to economically conceptualize” the costs of
disability accommodations); Mark C. Weber, Unreasonable Accommodation and Due
Hardship, 62 FLA. L. REv. 1119 (2010) (arguing that “reasonable accommodation” and
“undue hardship” are the same concept, and that courts should analyze Title I cases as
such).
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should be explored within the confines of this modern workplace. The COVID
experience has redefined what is considered an essential function of countless
jobs, calling for a reexamination of the approaches to accommodating
commute-related disabilities under the ADA.

This Note suggests that the viability and prevalence of remote work has
inherently resolved the circuit split. Instead of applying one of the two current
approaches, courts should consider, as a threshold question, whether the
employee can perform their essential job functions at home. If so, the
employee will perform their work from home, solving their commuting issue.
If not, the court will analyze the requested accommodation under the current
ADA accommodation framework, while not categorically excluding commute-
related accommodations from ADA coverage like the traditional approach
does. This proposed framework places the majority of the factual inquiry on
the essential functions part of the statutory analysis—a much easier analysis to
perform—rather than the reasonable accommodation requirement. perform.
Compared with the current approaches, this proposed framework is simpler,
more consistent, easier to apply, and better suited to the realities of the modern
American workplace, leading to more consistent and appropriate resolutions of
commute-related accommodation inquiries.

Part II provides background information on the ADA’s statutory scheme,
highlighting the difficulty of applying the ADA to current accommodation
inquiries. Part III explains the circuit split in more detail, concluding that the
main difference between the two current approaches is courts’ interpretation of
whether a commute is an “essential function” of a job. Part IV illustrates the
social, cultural, and legal transformations of American society that took place
during COVID and asserts that, based on these changes, remote work will
become the preferred accommodation for employees with commute-related
disabilities. Part V offers a new framework to analyze commute-related
accommodations, in which courts will determine if the employee can perform
their essential job functions from home. If so, the employee will perform their
work from home, avoiding the need to commute altogether. Part VI briefly
concludes.

II. ADA ACCOMMODATION STATUTORY SCHEME
Congress enacted the ADA in 1990 to help disabled individuals overcome

the historical and contemporary obstacles that prevent them from accessing the
workplace.20 The ADA prohibits employers from discriminating against

2042 U.S.C §12101(a)(1)~(3); Scott C. Thompson, Comment, Open for Business:
The ADA Beyond an Employer’s Front Door, 18 TEX. WESLEYAN L. REV. 383, 385 (2011).
To rectify these issues, Congress sought “to provide clear, strong, consistent, enforceable
standards addressing discrimination against individuals with disabilities.” 42 U.S.C
§ 12101(b)(2).
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“qualified individual[s] on the basis of disability.”2! The statute includes three
requirements that limit an employer’s obligation to provide an
accommodation: the accommodation must enable a disabled employee to
“perform the essential functions” of their job, the accommodation must be
reasonable, and the accommodation must not cause the employer “undue
hardship.”22

A. Essential Functions

The inquiry into which job functions are essential is significant because it
dictates the type of accommodation an employee will request. The
accommodation must enable the employee to perform their job’s “essential
functions™ in order for the employee to be “qualified” for ADA protections.?3

Essential functions are generally considered to be the “fundamental”
functions of the job—as opposed to “marginal” functions—to be determined
on a case-by-case basis.24 Employers enjoy great deference in defining the
essential functions of a job, but an employer’s judgment is only one of several
factors courts consider in this inquiry.25 A job function may be considered
essential because the position exists to perform the function, there may be a
limited number of employees available who can perform the function, or the
function may be “highly specialized,” such that the employee is hired

2142 US.C. §12112(a) (including discrimination “in regard to job application
procedures, the hiring, advancement, or discharge of employees, employee compensation,
job training, and other terms, conditions, and privileges of employment”). Specifically, the
ADA is split into titles that cover different areas of discrimination. See Porter, supra note
19, at 535. Title I applies to private employers, Title II covers governmental entities, and
Title IIT covers public accommodations and services operated by private entities. 42 U.S.C.
§§ 12112(a), 12132, 12182(a); Porter, supra note 19, at 535. This Note discusses Title I
only. Additionally, “employer” is a term of art under the ADA, defined as “a person
engaged in an industry affecting commerce who has 15 or more employees for each
working day in each of 20 or more calendar weeks in the current or preceding calendar
year.” 42 U.S.C. § 12111(5)(A). The actual language of the ADA prohibits a “covered
entity,” not an “employer,” from discriminating against qualified disabled individuals—a
covered entity being “an employer, employment agency, labor organization, or joint labor
management committee.” Id. § 12111(2). However, for simplicity, this Note will use the
term “employer” instead of the term “covered entity.”

2242 U.S.C. §§ 12111(8)—(10), 12112(b)(5)(A); 29 C.F.R. § 1630.9(a) (2024).

23 A disabled employee must be a “qualified individual” to fall within the ADA’s
discrimination protections, meaning the employee “can perform the essential functions” of
their job, “with or without [a] reasonable accommodation.” 42 U.S.C. § 12111(8).

24 See 29 C.F.R. § 1630.2(n) (2024).

2542 U.S.C. § 12111(8); Arlene S. Kanter, Remote Work and the Future of Disability
Accommodations, 107 CORNELL L. REV. 1927, 1937-38 (2022) (“Nowhere in the law or
the regulations does it state that the employer’s judgment is controlling. . .. ‘The ADA
does not give employers unfettered discretion to decide what is reasonable.’” (citation
omitted)).
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specifically for their ability to perform that function.26 An employer is never
required to eliminate an essential job function to accommodate a disabled
employee, but “it may do so if it wishes.”27

B. Reasonable Accommodation

Employers are not required to provide “any and all” accommodations
requested by disabled employees, only those that are reasonable.?8 However,
Congress did not expressly define “reasonable accommodation” in the ADA,2°
instead offering examples of accommodations that may be considered
reasonable, including making existing facilities “readily accessible,” job
restructuring, modified or part-time work schedules, “reassignment to a vacant
position,” acquiring or modifying equipment, and adjusting “examinations,
training materials, or policies.””30

The Equal Employment Opportunity Commission (EEOC) has attempted
to provide more detailed guidance as to what a reasonable accommodation
entails, but its definition is equally vague. It defines an “accommodation” as
“any change in the work environment or in the way things are customarily
done that enables an individual with a disability to enjoy equal employment
opportunities.”3! This definition essentially restates the ADA’s policy goals
without contributing any specific guidance as to when an accommodation is
reasonable or unreasonable.32 Notably, however, the EEOC endorses
Congress’s view that the accommodations listed in the ADA are not intended

2629 C.F.R. § 1630.2(n)(2) (2024). Typical evidence of an essential job function
includes, for example, job descriptions prepared for prospective candidates, the amount of
time spent performing the function, the “consequences of not requiring the [employee] to
perform the function,” collective bargaining agreement terms, the “work experience of past
incumbents” of the job, and the “work experience of employees in similar jobs.” Id.
§ 1630.2(n)(3).

27U.S. EQUAL EMP. OPPORTUNITY COMM’N, EEOC-CVG-2003-1, ENFORCEMENT
GUIDANCE ON REASONABLE ACCOMMODATION AND UNDUE HARDSHIP UNDER THE
AMERICANS WITH DISABILITIES ACT (2002) [hereinafter REASONABLE ACCOMMODATION
GUIDANCE], https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accom
modation-and-undue-hardship-under-ada [https://perma.cc/6JEU-WLUY].

2842 U.S.C. § 12111(9); Thompson, supra note 20, at 386; U.S. Airways, Inc. v.
Barnett, 535 U.S. 391, 401 (2002) (explaining that accommodations “will sometimes
require affirmative conduct to promote entry of disabled people into the workforce. They
do not, however, demand action beyond the realm of the reasonable.” (citation omitted)).

29 See 42 U.S.C. § 12111(9).

307d. But see 29 C.F.R. § 1630.2(0)(1) (2025) (offering definitions of “reasonable
accommodation”); REASONABLE ACCOMMODATION GUIDANCE, supra note 27 (citing 28
C.F.R § 1630.2(0)).

3129 C.F.R. app. § 1630.2(0).

32 See supra note 20 and accompanying text.
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to be exhaustive, and that ultimately an accommodation’s reasonableness
should be determined on a case-by-case basis.33

The EEOC has also promulgated a regulation encouraging employers,
upon receipt of an accommodation request, to engage in “an informal,
interactive process” with the requesting employee to determine an appropriate
and reasonable accommodation.3* Many circuits have embraced this
suggestion concerning an employer’s ADA obligations.35 But this measure
ultimately only facilitates dialogue between the employer and employee; it
does not by itself clarify what little guidance has been provided to employers
by the law or regulations about the meaning and scope of a reasonable
accommodation.3¢ Overall, the lack of an effective statutory or regulatory
definition has generated immense ambiguity and contradictory judicial
interpretations of what constitutes a reasonable accommodation.3’

33 See 42 U.S.C. § 12111(9)(B); 29 C.F.R. app. § 1630.2(0).

3429 C.FR. §1630.2(0)(3) (2025) (“This process should identify the precise
limitations resulting from the disability and potential reasonable accommodations that
could overcome those limitations.”); see Kanter, supra note 25, at 1938-39. The EEOC
envisions a problem-solving approach during the interactive process, in which the
employer should determine the essential functions of the employee’s job, consult with the
employee to ascertain their limitations, and “identify potential accommodations” to enable
the employee to perform the essential functions of their job. 29 C.F.R. app. § 1630.9. The
regulation encourages employers to give the employee’s preferences “primary
consideration” but emphasizes that the employer ultimately has the final say over the
accommodation to be granted. /d.

35 See, e.g., Colwell v. Rite Aid Corp., 602 F.3d 495, 504 (3d Cir. 2010) (explaining
that failure to engage in the interactive process is evidence that an employer breached their
duty to accommodate under the ADA); Livingston v. Fred Meyer Stores, Inc., 388 F.
App’x 738, 741 (9th Cir. 2010) (citing Barnett v. U.S. Air, Inc., 228 F.3d 1105, 1116 (9th
Cir. 2000) (en banc), vacated on other grounds by 535 U.S. 391 (2002)) (“Failure to
engage in the interactive process in good faith results in employer liability under the ADA
when a reasonable accommodation would otherwise have been possible.”); Haneke v. Mid-
Atl. Cap. Mgmt., 131 F. App’x 399, 400 (4th Cir. 2005) (stating that engaging in the
interactive process is an “[iJmplicit” requirement in a failure-to-accommodate cause of
action).

36 Kanter, supra note 25, at 1939.

37Befort, supra note 19, at 751 (describing “the confusing state of reasonable
accommodation jurisprudence, resulting in what Justice Antonin Scalia has described as a
‘standardless grab bag’ (footnote omitted)); see Stein, supra note 19, at 81-82 (outlining
the ADA’s lack of guidance about what constitutes a reasonable accommodation, and the
disparate standards and methodologies used by courts to interpret whether an
accommodation is reasonable); Porter, supra note 19, at 546 (describing “the chaos of the
reasonable accommodation provision”).
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C. Undue Hardship

The undue hardship defense is the final statutory check on an employer’s
obligation to provide disability accommodations. Specifically, an employer is
not required to provide any accommodation, reasonable or not, if it “can
demonstrate that the accommodation would impose an undue hardship” on its
business operations.?® Unlike “reasonable accommodation,” Congress defined
“undue hardship” in the ADA: “The term ‘undue hardship’ means an action
requiring significant difficulty or expense, when considered in light of
[specified] factors .. ..”3° These factors include “the nature and cost of the
accommodation,” the employer’s financial resources, and the nature of the
employer’s business operations.4® If a proposed accommodation poses an
undue hardship, the employer is excused from providing only that specific
accommodation and would be required to provide an alternative
accommodation if one satisfied the ADA’s requirements.*! Undue hardship is
not limited to financial difficulty.*? According to the EEOC’s Enforcement
Guidance, “reasonable accommodations that are unduly extensive, substantial,
or disruptive, or . .. would fundamentally alter the nature or operation of [a]
business” may also cause undue hardship.*3 Finally, like the processes for
determining a job’s essential functions and analyzing whether an

3842 U.S.C. § 12112(b)(5)(A); Befort, supra note 19, at 753-54.

3942 U.S.C. § 12111(10)(A); Weber, supra note 19, at 1131.

4042 U.S.C. § 12111(10)(B). The EEOC added an additional factor to the analysis:
the accommodation’s impact on the facility’s operations, including the impact on other
employees’ ability to perform their duties “and the impact on the facility’s ability to
conduct business.” 29 C.F.R. § 1630.2(p)(2)(v). The EEOC has rejected a cost—benefit
approach to analyzing undue hardship, despite its adoption by some circuits. REASONABLE
ACCOMMODATION GUIDANCE, supra note 27, at n.121 and accompanying text (collecting
cases).

41 See 29 C.F.R. app. § 1630.2(p). Some scholars’ views diverge on how to square the
reasonable accommodation requirement with the undue hardship defense. Compare Weber,
supra note 19, at 1124 (“Reasonable accommodation and undue hardship are two sides of
the same coin. The statutory duty is one of accommodation up to the limit of hardship, and
reasonable accommodation should not be a separate hurdle for claimants to surmount apart
from the undue hardship defense offered employers.”), with Porter, supra note 19, at 531
(““[R]easonable’ has some independent meaning aside from not causing an undue hardship.
In other words, some accommodations are unreasonable even if they do not cause an undue
hardship. For instance, allowing an employee with a disability to bump another employee
out of a job would be an ‘unreasonable’ accommodation even if it cost the employer
nothing and therefore would not meet the statutory definition of ‘undue hardship.””
(footnote omitted)). Supreme Court precedent has adopted the view that reasonable
accommodation and undue hardship are separate inquiries. See U.S. Airways, Inc. v.
Barnett, 535 U.S. 391, 400 (2002).

4229 C.F.R. § 1630.2(p) (2025); REASONABLE ACCOMMODATION GUIDANCE, supra
note 27.

43 REASONABLE ACCOMMODATION GUIDANCE, supra note 27.
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accommodation is reasonable, the undue hardship inquiry is undertaken on a
case-by-case basis.*4

In sum, a disabled individual, if qualified, is entitled to a reasonable
accommodation in the workplace, unless providing that accommodation would
cause the employer undue hardship. To be qualified, a disabled individual
must be able to perform the essential functions of their job. The essential
functions of a particular job, the reasonableness of an accommodation, and
whether the accommodation would cause undue hardship all depend on the
circumstances of each particular case.

While the ADA was a significant step forward in promoting access to the
workplace for disabled people, its effectiveness has varied in practice.*> The
highly fact-dependent nature of the ADA accommodation analysis, and the
meager interpretive guidance from Congress and the EEOC regarding the
reasonable accommodation requirement specifically, leave plenty of room for
argument as to the obligations the ADA places on both employers and
employees. As a result, ADA accommodation cases have generated
inconsistent judicial outcomes and interpretations throughout the statute’s
existence.*¢ Despite offering some instruction regarding the reasonable
accommodation requirement, subsequent efforts by the Supreme Court and
Congress have done little to clarify what constitutes a proper ADA
accommodation.4” Overall, the law remains severely underdeveloped, as

44 See 29 C.F.R. app. § 1630.2(p).

45 Mulloy, supra note 18, at 1632 & n.18.

46 See supra note 37 and accompanying text.

47 The Supreme Court has heard only one case regarding reasonable accommodations
since the ADA was adopted: U.S. Airways, Inc. v. Barnett, 535 U.S. 391 (2002). Barnett
epitomizes lower courts’ interpretive issues in adjudicating ADA reasonable
accommodation claims. The trial court and circuit court differed in their resolution of the
case’s main question: whether the interests of a disabled employee in retaining his current
job via an ADA accommodation outweighed those of a more-senior employee who bid for
the employee’s position under a seniority program. See id. at 395-96. Emphasizing the
importance of a seniority system to a business’s operations, the Supreme Court held that an
accommodation that conflicts with a seniority system is ordinarily not reasonable but that
the plaintiff could rebut this presumption by showing the existence of “special
circumstances.” Id. at 404-05. The Court adopted a burden-shifting framework in which
the employee must show only how the accommodation is reasonable before the burden
shifts to the employer to prove undue hardship. /d. at 401-02. Later, in 2008, Congress
enacted the ADA Amendments Act (ADAAA) to clarify the broad scope of individuals the
ADA was originally designed to protect. ADA Amendments Act of 2008, Pub. L. No. 110-
325, 122 Stat. 3553, 3554. But the amendments were not related to ADA accommodations;
instead, they expanded the ADA’s definition of “disability.” Id. Despite the ADAAA
having little bearing on the reasonable accommodation analysis, scholars have argued that
its policy goal of affirming a broader and more inclusive interpretation of the original
legislation with regard to the definition of disability indicates intent for a similar
interpretation of the reasonable accommodation provision. Befort, supra note 19, at 764 &
n.96. Overall, the Supreme Court’s guiding principles in Barnett and Congress’s



2025] HARNESSING THE SILVER LININGS OF COVID-19 215

evidenced by the commute-related disability circuit split, which highlights the
need for a more specific framework to supplement the ADA accommodation
analysis in addressing this specific issue.48

III. OVERVIEW OF THE CIRCUIT SPLIT

Federal courts are split over whether the ADA requires employers to
accommodate a disabled employee’s commute-related difficulties. Courts have
historically treated commute-related accommodations as per se unreasonable,
mainly because a commute occurs “outside the workplace” and is unrelated to
an essential job function.* But some courts have abandoned that approach and
embraced the view that the ADA can obligate employers to accommodate an
employee’s commute-related disability, depending on the circumstances of a
particular case.>0

A. The Traditional Approach

In an effort to interpret the ADA’s vague accommodation standard, courts
have generally drawn a distinction between a disabled employee’s personal
needs and workplace needs, mandating that employers need only
accommodate the latter.5! Two district court cases from the late 1990s and
early 2000s solidified this idea.>? For example, in Schneider v. Continental
Casualty Company, the court cited to an opinion letter by the EEOC’s deputy
general counsel to capture the essence of this rule:

An employer is required to provide reasonable accommodations that
eliminate barriers in the work environment, not ones that eliminate barriers
outside of the work environment. . .. The physical barrier encountered [by
employees with commute-related disabilities] is one that exists apart from the

affirmation of the ADA’s broad policy goals in the ADAAA provide some insight into the
interpretation of the reasonable accommodation requirement, but neither institution has
been as proactive as it could be in helping to clarify the ADA accommodation
requirements.

48 Mulloy, supra note 18, at 1633. Again, this Note only addresses the ambiguities of
the ADA with regard to whether an employer is obligated to accommodate a disabled
employee’s commute to work. For more expansive examinations of how courts should
interpret the ADA’s reasonable accommodation mandate generally, see, for example,
Porter, supra note 19, and Weber, supra note 19.

49 See infira Part IILA.

50 See infra Part I11B.

31 Thompson, supra note 20, at 388-89.

52 See Befort, supra note 19, at 754-55; Mahmoud, supra note 16, at 1031-32.
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work environment. Thus, the employer need not provide [the
accommodation].53

Based on this reasoning, the Schneider court held that the plaintiff’s employer
“was not required to eliminate [her] barrier outside of the work environment,
i.e., her commute.”>*

The two most recent circuits to affirm their commitment to the traditional
approach have employed the same reasoning as the Schneider court. In 2012,
the Sixth Circuit found that the ADA did not require an employer to grant a
disabled employee’s request for a modified shift schedule to accommodate
commuting difficulties posed by her narcolepsy diagnosis.3> In doing so, the
court echoed the Schneider court’s reasoning: “While an employer is required
to provide reasonable accommodations that eliminate barriers in the work
environment, an employer is not required to eliminate those barriers which
exist outside the work environment.”>%

More recently, the Tenth Circuit refused to recognize a plaintiff’s
proposed commute-related “accommodation for her transportation barrier”
because it was “a problem she face[d] outside the workplace.”>7 The court
held that an employee’s transportation to and from work “is unrelated to an
essential job function and not a privilege of employment” and therefore not
required to be accommodated by the ADA.58 Put differently, these courts see
no distinction between a transportation barrier caused by a disability and one
caused by a broken car; as long as the issue is unrelated to an essential job
function and not a privilege of employment, it does not trigger the employer’s
ADA obligations.>®

B. The Modern Approach

In contrast to the traditional approach, the Seventh Circuit has now joined
the Second and Third Circuits in embracing an approach where employers
may be required to accommodate an employee’s disability that affects their
commute to work, depending on the circumstances. These circuits recognize
that some employees must travel to their jobsite to perform their work, making
transportation to work a quasi-essential function of the employee’s job and not

33 See Schneider v. Cont’l Cas. Co., No. 95 C 1820, 1996 U.S. Dist. LEXIS 19631, at
*23-24 (N.D. IIL. Dec. 16, 1996) (emphasis omitted) (citations omitted).

34 1d. at *25.

55Regan v. Faurecia Auto. Seating, Inc., 679 F.3d 475, 479-80 (6th Cir. 2012).

56 4. (citation omitted).

57 Unrein v. PHC-Fort Morgan, Inc., 993 F.3d 873, 878 (10th Cir. 2021).

58 1d. at 878-89.

39 See id. at 879.
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something that exists “outside the workplace.”® This perspective contradicts
the traditional argument against the ADA covering commute-related
accommodations: that transportation to and from work is not an essential
function of a job and is therefore considered to be “outside the workplace.”6!

The Second Circuit was the first to adopt the modern approach. In Lyons v.
Legal Aid Society, the plaintiff’s physical disabilities made it difficult for her
to walk long distances and use public transportation to get to her job in
Manhattan.%2 To lessen this burden, the plaintiff spent about 20% of her salary
on a parking space close to where she worked; her employer refused to pay for
the parking space as an ADA accommodation.®®> The court rejected the
employer’s argument that the plaintiff’s commuting difficulties were outside
the workplace, instead concluding that “there is nothing inherently
unreasonable . . . in requiring an employer to furnish an otherwise qualified
disabled employee with assistance related to [their] ability to get to work.”64
The court emphasized that the facts of the case will dictate whether or not the
plaintiff’s accommodation is reasonable.%3

The Third Circuit followed suit in Colwell v. Rite Aid Corporation.®® In
Colwell, the plaintiff’s glaucoma and partial blindness made it difficult and
dangerous for her to drive at night, so she requested to work exclusively day
shifts to avoid nighttime commuting.%” The Third Circuit overturned the
district court’s conclusion that the accommodation existed outside the
workplace and was therefore beyond the scope of the ADA.%® After favorably
citing to Lyons, the court held that “under certain circumstances the ADA can
obligate an employer to accommodate an employee’s disability-related
difficulties in getting to work, if reasonable.”®?

60 See Lyons v. Legal Aid Soc’y, 68 F.3d 1512, 1516 (2d Cir. 1995) (“It is clear that
an essential aspect of many jobs is the ability to appear at work regularly and on
time . ...”); Colwell v. Rite Aid Corp., 602 F.3d 495, 506 (3d Cir. 2010) (noting that the
plaintiff was “required to be at work to perform any of the functions of her job”); EEOC v.
Charter Commc’ns, LLC, 75 F.4th 729, 734 (7th Cir. 2023) (holding that a commuting
accommodation is not automatically unreasonable “if commuting to work is a prerequisite
to an essential job function”).

61 See supra Part IILA.

62 Lyons, 68 F.3d at 1513.

0374 at 1514.

6474 at 1516-17. The court also mentioned that “Congress envisioned that employer
assistance with transportation to get the employee to and from the job might be covered.”
Id. at 1516.

05 1d.

66 See generally Colwell v. Rite Aid Corp., 602 F.3d 495 (3d Cir. 2010).

67 1d. at 498-99.

68 1d. at 499-500, 504.

69 7d. at 505. Upon reversing the district court’s grant of summary judgment to the
employer on the plaintiff’s failure-to-accommodate claim, the Third Circuit remanded “for
further proceedings consistent with th[e] opinion.” Id. at 508.
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In 2023, the Seventh Circuit became the most recent jurisdiction to adopt
the modern approach to commute-related accommodations.”® In Charter
Communications, the court held that an employee may be entitled to an ADA
accommodation “if commuting to work is a prerequisite to an essential job
function, including attendance in the workplace, and if the accommodation is
reasonable under all the circumstances.””! In other words, the court sanctioned
commute-related accommodations as long as the employee demonstrates that
their disability hinders their commute in some way, thereby affecting the
“essential function” of workplace attendance.”?

IV. COVID-19 AND THE ASCENT OF REMOTE WORK AS AN ADA
ACCOMMODATION

Besides adopting the modern approach to commute-related
accommodations, Charter Communications is significant for another reason. It
is the first case in which a circuit court acknowledged the potential impact of
COVID-19 on the question of whether the ADA requires employers to grant
commute-related accommodations.”® At the beginning of the pandemic,
remote work became the norm for many people.’ In fact, by mid-April 2020,
over 60% of Americans were working remotely, compared to fewer than 10%
a decade earlier.”> This seismic shift in the American workplace forced
employers to experiment with remote work on a massive scale “in an effort to
keep . . . businesses afloat.”76

70 See generally EEOC v. Charter Comme’ns, LLC, 75 F.4th 729 (7th Cir. 2023).

711d. at 734.

72 Courts have construed in-person attendance itself as a potential “essential function”
of a job, as opposed to in-person attendance being a quasi-essential function necessary to
then perform the job’s essential functions once the employee arrives at work. Id. at 732
(“[P]hysical presence at the workplace was an essential function of the job.”); Unrein v.
PHC-Fort Morgan, Inc., 993 F.3d 873, 876 (10th Cir. 2021) (quoting a letter from the
employer to the employee, stating that “[p]redictable and regular attendance...is an
essential function of your position”); Lyons v. Legal Aid Soc’y, 68 F.3d 1512, 1516 (2d
Cir. 1995) (“It is clear that an essential [function] of many jobs is the ability to appear at
work regularly and on time . . ..”).

73 Charter Commc 'ns, 75 F.4th at 732. The 10th Circuit decided Unrein in 2021, after
the onset of COVID-19, but did not mention “COVID-19” or “pandemic” anywhere in the
decision. See generally Unrein, 999 F.3d 873.

74 See Robert Iafolla, Covid’s Remote Work Experience Is Slowly Changing Disability
Law, BLOOMBERG L. (July 6, 2023), https://news.bloomberglaw.com/daily-labor-report/covids-
remote-work-experience-is-slowly-changing-disability-law; Kanter, supra note 25, at 1929.

75 Kanter, supra note 25, at 1929 n.3. Other studies showed that Americans spent
about half of their collective work hours at home in the months after March 2020,
compared to only 5% before the pandemic. Barrero, Bloom & Davis, supra note 4, at 1.

76 See Tafolla, supra note 74; see Michelle Perez-Yanez, Will Working from Home Be
a Reasonable Accommodation Post-COVID?, A.B.A. (Nov. 23, 2020), https:/www.
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Now, in this post-COVID world, the debate over whether the ADA
obligates employers to accommodate an employee’s disability-related
commuting difficulties is taking place in a new and evolved workspace.
Considering remote work’s popularity in the aftermath of the pandemic,
traditional arguments discounting remote work as a potential ADA
accommodation have begun to lose their luster, indicating a gradual embrace
of remote work as a possible ADA accommodation.”” Employees and
employers alike have also expressed their belief that remote work boosts
productivity, among other positive effects.”® Because of the evolving legal
arguments regarding the adequacy of remote work and its benefits and
convenience for both employees and employers, remote work will likely come
to replace the typical accommodations requested by disabled employees with
trouble getting to work, offering a better method of accommodating these
disabilities under the ADA.7°

A. The Legal Evolution of Remote Work as an ADA Accommodation

One consequence of the sudden shift to remote work has been the
evolution of judicial conceptions of remote work as an ADA accommodation.
Historically, courts have been reluctant to sanction remote work as an
accommodation because they considered in-person workplace attendance an
essential job function.89 However, although they framed the issue as being
about essential job functions, these courts instead seemed to be more
concerned about remote work imposing undue hardship on employers, as
evidenced by the Sixth Circuit’s reasoning in Equal Employment Opportunity
Commission v. Ford Motor Co.8! The Seventh Circuit had previously

americanbar.org/groups/gpsolo/publications/gpsolo_ereport/2020/november-2020/will-
working-home-be-reasonable-accommodation-post-covid.

77 See, e.g., Caroline Headrick, Remote Work “Reasonable”? Why the COVID-19
Pandemic Calls for a Reinterpretation of the “Reasonable Accommodation” Standard, and
How Companies Can Respond, 40 LAW & INEQ. 211, 236-37, 242 (2022); Perez-Yanez,
supra note 76; lafolla, supra note 74.

78 See infra Part IV.B.

79 There has already been an increase in the number of cases brought by disabled
employees looking to work remotely as an ADA accommodation. See Kanter, supra note
25, at 1970 (2022). The number of employees requesting remote work as an
accommodation should increase as workplaces adjust to new, post-pandemic norms. Id.
This trend should translate to those disabled employees looking to accommodate their
commute-related disability.

80 Headrick, supra note 77, at 215-16, 235-36.

81 The Sixth Circuit affirmed summary judgment for an employer after determining
that the employee’s essential job functions included regular, in-person attendance, EEOC
v. Ford Motor Co., 782 F.3d 753, 76263, 765-66 (6th Cir. 2015), despite evidence
showing that the employee performed 95% of her job on the phone or via email, id. at 772
(Moore, J., dissenting). The employer’s primary argument in Ford seemed to be that the
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solidified this incongruous line of reasoning in Vande Zande v. Wisconsin
Department of Administration.3? In what amounted to an undue hardship
argument, the Seventh Circuit held that an employer is not required to allow
remote work as an accommodation because the employee’s “productivity
inevitably would be greatly reduced” and the employee would not be able to
effectively work as part of a team..3 These arguments—that in-person
attendance is an essential job function and that remote work decreases
productivity and clashes with company teamwork—have formed the crux of
the judicial resistance to remote work as an ADA accommodation in the years
since Vande Zande.3*

Nevertheless, the Vande Zande court reasoned that these presumptions
against remote work as an accommodation would ‘“no doubt change” as
technology allowed for more effective means of professional
communication.8> COVID-19 may have been the catalyst for such a
transformation. Studies show that the stigma around remote work decreasing
productivity and teamwork is misguided. Evidence gathered since the start of
COVID indicates that remote work boosts employee productivity, in large part
due to reductions in commuting time.8¢ Other studies evaluating remote
work’s impact on productivity have produced similar results.8” With Zoom
and other videoconferencing platforms becoming indispensable overnight,
COVID has also demonstrated that working in person is not necessary to
facilitate effective teamwork in an office setting.88

employee’s work at the office was unsatisfactory, thereby causing the employer undue
hardship, “not that she could not perform the essential functions of her job at home.”
Kanter, supra note 25, at 1953-54.
25 Vande Zande v. Wis. Dep’t of Admin., 44 F.3d 538, 544-45 (7th Cir. 1995).
1d.

84 Headrick, supra note 77, at 215-16, 235-36.

85 See Vande Zande, 44 F.3d at 544,

86 Barrero, Bloom & Davis, supra note 4, at 4; see also Kanter, supra note 25, at
1983.

87ROBIN ERICKSON, AMANDA POPIELA, GAD LEVANON & FRANK STEEMERS, CONF.
BD., FROM IMMEDIATE RESPONSES TO PLANNING FOR THE REIMAGINED WORKPLACE (July
9, 2020), https://www.conference-board.org/publications/reimagined-workplace-infographic
[https://perma.cc/43L3-BZBB]; see also Brianne M. Sullenger, Note, Telecommuting: A
Reasonable Accommodation Under the Americans with Disabilities Act as Technology
Advances, 19 REGENT U. L. REv. 537, 546, 557 (2007); Nicholas Bloom, 7o Raise
Productivity, Let More Employees Work from Home, HARV. BUS. REV., Jan.—Feb. 2014,
https://hbr.org/2014/01/to-raise-productivity-let-more-employees-work-from-home.

88 See Cherlynn Low, Accessibility in Tech Improved in 2020, but More Must Be
Done, ENGADGET (Dec. 23, 2020), https://www.engadget.com/accessibility-in-tech-
2020-150002855.html [https://perma.cc/YG8E-YJ24]; Headrick, supra note 77, at 244
(“Teleworking platforms have proven that individuals can in fact work in teams from
remote locations.”); Kanter, supra note 25, at 1948-49 (explaining how the widespread use
of various digital communication platforms diminishes the argument that in-person work is
necessary to facilitate teamwork in the workplace).
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The EEOC recently weighed in on remote work’s viability as an ADA
accommodation in the wake of the COVID pandemic. It indicated that remote
work accommodations can be reasonable if the employee can perform all the
job’s essential functions from home.8? Specifically, the EEOC noted that the
remote work experience during COVID can inform the consideration of an
employee’s renewed request for a remote work accommodation that was
originally submitted before COVID.? For these types of requests, the EEOC
suggested that an employer consider the employee’s remote work during
COVID as a “trial period” that could show whether the disabled employee
“could satisfactorily perform all essential functions [of a job] while working
remotely.”!

Although the pandemic has not spurred radical changes to courts’
traditional skepticism toward remote work as an accommodation, a Bloomberg
Law analysis shows a downward trend in employer victories in litigation
involving disability-related remote work requests since 2020.°2 In fact, the
Seventh Circuit recently recognized that the Vande Zande court’s prediction
had come true. It acknowledged that technological advances and the COVID
experience have made working from home more feasible and that “employers
cannot rely on an automatic presumption [that] working from home is
unreasonable.”3 Other circuits have recognized that remote work can be a
viable ADA accommodation, too—focusing on whether an employee can
perform their job’s essential functions at home, as opposed to conflating this
analysis with the employer’s undue hardship defense like the Ford court did.**
These judicial trends reflect a shift toward a gradual acceptance of remote
work as an ADA accommodation, and it should be viewed as a serious
alternative to traditional accommodations for commute-related disabilities.

89 See What You Should Know About COVID-19 and the ADA, the Rehabilitation Act,
and Other EEO Laws: Disability and Reasonable Accommodation U.S. EQUAL EMP.
OPPORTUNITY COMM’N (May 15, 2023), https://www.eeoc.gov/wysk/what-you-should-know-
about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D [https://perma.cc/476Q-DEFR].
The EEOC clarified that “[t]he fact that an employer temporarily excused performance of
one or more essential functions when it closed the workplace and enabled employees to
telework for the purpose of protecting their safety from COVID-19, or otherwise chose to
permit telework, does not mean that the employer permanently changed a job’s essential
functions, that telework is always a feasible accommodation, or that it does not pose an
undue hardship.” /d.

074,

ol

92 Tafolla, supra note 74. Employers® success rate at the summary judgment stage in
remote work accommodation cases decreased by 10% in the years after the pandemic
compared to the couple years before the pandemic. /d.

93 Kinney v. St. Mary’s Health, Inc., 76 F.4th 635, 644 (7th Cir. 2023).

94 See, e.g., Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595,
603-05 (6th Cir. 2018); see also McMillan v. City of New York, 711 F.3d 120, 126 (2d
Cir. 2013).
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B. Practical Advantages of Remote Work

The benefits of remote work to both employer and employee, paired with
the erosion of the traditional legal arguments against remote work as an ADA
accommodation, increase the likelihood that remote work will remain
prevalent even now that COVID restrictions have eased.”> In one survey, the
U.S. Census Bureau found that 98% of respondents indicated a preference to
work remotely or more flexibly in the future, post COVID-19.%¢ Participants in
another survey indicated that they were even willing to accept a 7% pay cut,
on average, “for the option to work from home two or three days a week after
the pandemic.”’ Employers are expected to continue offering their employees
the opportunity to work remotely after the dangers of COVID have subsided.”®

Remote work presents numerous advantages to both employers and
employees beyond increased productivity.”? For example, remote work
reduces meeting times and costs, as well as property costs such as rent,
cleaning, and utilities, leading to potential savings of up to $11,000 per year
for each employee who works remotely just half the time.!%0 Relating to ADA
accommodations, these benefits should theoretically make it more difficult for
employers to argue that remote work poses an undue hardship on their
operations, although whether this is true will depend on each case’s individual
circumstances.!0!

Employees enjoy similar benefits. In addition to the productivity benefits
mentioned above, employees in industries that offer remote work enjoyed

95 See Barrero, Bloom & Davis, supra note 4, at 3.

96 See Headrick, supra note 77, at 218.

97 Barrero, Bloom & Davis, supra note 4, at 2 (emphasis omitted).

98 Andrea Alexander et al., What Executives Are Saying About the Future of Hybrid
Work, MCKINSEY & Co. (May 17, 2021), https://www.mckinsey.com/business-functions/
organization/our-insights/what-executives-are-saying-about-the-future-of-hybrid-work
(predicting that nine out of ten companies would offer remote work as an option once their
employees returned to the workplace); see also Erin Woo, Work at Home or the Office?
Either Way, There’s a Start-Up for That., N.Y. TIMES, https://www.nytimes.com/2021/07/06/
technology/hybrid-work-startups.html (Aug. 5, 2021). Even as COVID-19 risks waned, over
70% of employers were still using a hybrid model with partial remote work as of July
2023, compared to only 16% requiring completely in-person work. Iafolla, supra note 74.

99 See supra Part IV.A.

100 Baruch  Silverman, Does Working from Home Save Companies Money?,
BUSINESS.COM (Nov. 6, 2024), https://www.business.com/articles/working-from-home-save-
money [https://perma.cc/6M9H-LHVS]; see also Nick Routley, 6 Charts That Show What
Employers and Employees Really Think About Remote Working, WORLD ECON. F. (June 3,
2020), https://www.weforum.org/agenda/2020/06/coronavirus-covid19-remote-working-office-
employees-employers [https://perma.cc/Y G6X-NLZ5].

101 See sources cited supra note 98; Headrick, supra note 77, at 218-19.
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greater job security during the tumultuous COVID years.!192 Remote work
allows employees to be more flexible in both their work hours and their work
locations.193 Studies also show that remote work is more beneficial to an
employee’s health, as it allows more time for exercise and other forms of self-
care.104

Of course, remote work is not without its drawbacks. Without set hours
and a change in location between work and home, many people have reported
difficulty “unplugging” from work during their personal time.!05 Others are
concerned that the lack of daily interpersonal connections with coworkers may
cause their work to go unappreciated.!%¢ However, in light of remote work’s
enormous potential to transform and expand access to the workplace for
disabled and nondisabled people alike, its advantages exceed its drawbacks.107
As such, it should not be surprising that employers have continued to offer
their employees the opportunity to work remotely after the dangers of COVID
subsided.!08

The modern, post-COVID workspace exemplifies an embrace of remote
work capabilities. The litigation trends and the EEOC’s remarks during the
pandemic reflect increased willingness to consider COVID’s impact on remote
work and question whether in-person attendance is automatically an essential
job function.!9? COVID has spurred a shift in perception of remote work’s
potential as an alternative to in-person job attendance and has illustrated
remote work’s many benefits to both employers and employees. In light of the
evolved professional workspace, courts, employers, and disabled employees
will likely enlist remote work as the preferred method to accommodate

102 See Matthew Dey, Harley Frazis, Mark A. Loewenstein & Hugette Sun, Ability to
Work From Home: Evidence from Two Surveys and Implications for the Labor Market in
the COVID-19 Pandemic, U.S. BUREAU OF LAB. STAT.: MONTHLY LAB. REV. (June 2020),
https://www.bls.gov/opub/mlt/2020/article/ability-to-work-from-home.htm [https://perma.cc/
4N86-S9UY]. From February to April 2020, employment fell by just under 8% in jobs that
offered remote work, compared to about 21% in jobs where remote work was not feasible.
1d.

103 Routley, supra note 3.

104 See There’s No Place Like a Home Office: Staples Survey Shows Telecommuters
Are Happier and Healthier, with 25% Less Stress When Working from Home,
BUSINESSWIRE (July 19, 2011), https://www.businesswire.com/news/home/20110719005318/
en/There%E2%80%99s-No-Place-Like-a-Home-Office-Staples-Survey-Shows-Telecommuters-
are-Happier-and-Healthier-With [https:/perma.cc/7V69-NCFE]; Headrick, supra note 77, at
220-21.

105 Routley, supra note 100.

106 74

107 §oe Kanter, supra note 25, at 1931; see also Barrero, Bloom & Davis, supra note 4,
at 13-14, 30, 38-39.

108 See supra note 98 and accompanying text.

109 afolla, supra note 74; see Perez-Yanez, supra note 76.
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disability-related commuting difficulties.!’® Remote work is much more
effective than other accommodations requested by people with these
disabilities, like modified shift schedules and paid parking spaces, which
courts often either flatly reject as a matter of law or deem insufficient as an
ADA accommodation.!!! For these reasons, remote work offers disabled
employees—and employers—a better alternative to accommodate commute-
related disabilities under the ADA.

V. A NEW FRAMEWORK

In light of the extreme changes to the American workplace caused by the
COVID-19 pandemic, courts should shift how they approach the question of
whether an employer is required to accommodate a disabled employee’s
commute under the ADA. The remote work experience during COVID has
fundamentally changed the essential functions of countless jobs throughout the
country, undermining the merits of the current circuit split arguments.!12
Accordingly, courts should discard these considerations in favor of a new
framework—a more appropriate one for the modern, post-COVID workplace.

In approaching a case regarding an employee with a disability that hinders
their ability to get to work, courts should consider as a threshold question
whether the employee can perform their essential job functions from home. If
they can, the employee should be allowed to work remotely as a presumptively
reasonable accommodation to avoid altogether the need to commute to work.
If they cannot, then the analysis should revert to the current ADA
accommodation framework, in which the employee has the burden of showing
that their requested accommodation is reasonable on its face, and the employer
has the burden of showing undue hardship.!13

10 See supra note 79 and accompanying text.

11 See supra Part I11. This depends on the jurisdiction. Courts in circuits that adopt the
traditional approach will reject commute-related accommodations as a matter of law, while
courts in circuits adopting the modern approach may reject commute-related
accommodations based on factual analyses. See, e.g., Hamedl v. Weiland, No. 10-CV-
2738, 2012 U.S. Dist. LEXIS 127648, at *19 (E.D.N.Y. Sept. 6, 2012) (holding that a
disabled employee’s request for a modified shift schedule was unreasonable, in part
because it would violate the employee collective bargaining agreement); Nixon-Tinkelman
v. N.Y.C. Dep’t of Health & Mental Hygiene, 434 F. App’x 17, 20 (2d Cir. 2011) (listing
factors for the district court to consider on remand to determine the reasonableness of the
plaintiff’s requested accommodations).

N2 See supra Part IV.A; infra Part V.A.

113 See supra Part II; supra note 47.
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A. Emphasis on Essential Job Functions

This proposed framework calls for a reexamination of how courts view the
ADA’s “essential functions” question in the context of commute-related
accommodations. Courts in the past have used more of a categorical method to
analyze an employee’s essential job functions. The courts applying the
traditional approach exclude commute-related accommodations from ADA
coverage because they view a commute as “outside the workplace” and
therefore not an essential job function, whereas courts applying the modern
approach treat a commute as a quasi-essential job function because employees
generally need to commute to get to work to perform their essential job
functions.!!4 Regardless of the approach, the essential functions requirement
has, until this point, played a limited role in the commute-related
accommodation analysis; as a matter of law, the commute either is not an
essential job function or is a quasi-essential job function.

Now, COVID has sparked a revival of the essential functions question as a
key part of ADA accommodation requests generally, which should translate to
the analysis of commute-related accommodations.!’> In  Charter
Communications, the Seventh Circuit recognized the potential impact the
essential functions question can have on the factual analysis of commute-
related accommodations.!16 Although it did not pursue that line of analysis in
that particular case, the Charter court was on the right track with regard to
revamping the analysis of commute-related accommodation issues for the
landscape of modern work.!17

The Charter court’s intuition should be expanded to form the crux of
every commute-related accommodation analysis. Specifically, the threshold
question for all of these cases should be whether an employee can perform
their essential job functions remotely. While still an ADA accommodation

114 See supra Part 1I1. Compare Bull v. Coyner, No. 98 C 7583, 2000 U.S. Dist. LEXIS
1905, at *24-25 (N.D. Ill. Feb. 17, 2000) (characterizing commuting to and from the
workplace as a nonessential job function), and Unrein v. PHC-Fort Morgan, Inc., 993 F.3d
873, 879 (10th Cir. 2021) (commenting that transportation to and from work was not an
essential function of a job and therefore not covered under the ADA), with Lyons v. Legal
Aid Soc’y, 68 F.3d 1512, 1517 (2d Cir. 1995) (noting that the plaintiff’s ability to get to
work was “an essential prerequisite to her work in that position”), and EEOC v. Charter
Commc’ns, LLC, 75 F.4th 729, 734 (7th Cir. 2023) (holding that the ADA may require an
employer to grant a commuting accommodation “if commuting to work is a prerequisite to
an essential job function, including attendance in the workplace”).

115 See supra Part IV A.

116 See Charter Comm’cns, 75 F.4th at 732 (“During the Covid-19 pandemic, of
course, many employers and tens of millions of employees found ways to accomplish work
without having many employees physically present at the workplace. We do not address
here1i1s7sues about whether and when physical presence is an essential job function.”).

1d.
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inquiry, this question focuses the analysis on the ADA’s “essential functions”
question as opposed to the “reasonable accommodation” requirement. Within
this framework, the burden is on the employee to show factually that they can
perform all of their essential job functions at home.l!® If successful, the
employee will be entitled to work remotely as a presumptively reasonable
accommodation under the ADA.!!° However, the employer will still have the
opportunity to rebut this presumption via the undue hardship defense.!20 In
sum, employers will be required to grant a remote work accommodation to an
employee with a commute-related disability if the employee can perform all
their essential job functions from home and doing so would not cause the
employer undue hardship. If the employee cannot show that they can perform
their essential job functions at home, courts should employ the current ADA
accommodation framework to analyze whether the disabled employee’s
accommodation for their commute to work is valid.!?! If working from home
or any other requested accommodation causes the employer undue hardship,
the employer will not be obligated to grant the accommodation.

This framework is superior to what courts currently use for a handful of
reasons. First, it simplifies the commute-related accommodation inquiry,
leading to more consistent application of the law to the circumstances of each
individual case. Currently, the circuit courts’ differing views on whether the
ADA covers commute-related accommodations create the possibility that an
employee may or may not be entitled to an accommodation based simply on
where they live.!22 This proposed framework resolves such inconsistency by
replacing the circuit courts’ categorical approach to the essential functions

1181n guidance as far back as 2003, the EEOC has listed factors that could be relevant
in considering whether an employee can perform their essential job functions from home,
including

the employer’s ability to supervise the employee adequately[;] . . . whether any
duties require use of certain equipment or tools that cannot be replicated at
home[;] . . . . whether there is a need for face-to-face interaction and coordination
of work with other employees; whether in-person interaction with outside
colleagues, clients, or customers is necessary; and whether the [disabled
employee’s position] requires the employee to have immediate access to
documents or other information located only in the workplace.

U.S. EQuAL EMP. OPPORTUNITY COMM’N, EEOC-NVTA-2003-1, WORK AT HOME/
TELEWORK AS A REASONABLE ACCOMMODATION (2003) [hereinafter REMOTE WORK
GUIDANCE], https://www.eeoc.gov/laws/guidance/work-hometelework-reasonable-accom
modation [https://perma.cc/FASK-V2WS].

119 Remote work equates to a modification of the workplace, which is mentioned as a
possible reasonable accommodation in the ADA’s statutory text and the EEOC’s guidance.
See supra text accompanying note 30; REMOTE WORK GUIDANCE, supra note 118.

120 See supra Part I1.C.

121 See supra Part II; supra note 47.

122 See supra Part I11.
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question with a factual analysis of an employee’s essential job functions.
Courts universally adopting this framework would establish a consistent
standard across jurisdictions under which commute-related accommodations
are not categorically excluded from the ADA, furthering the Act’s policy goals
by increasing access to the workplace for disabled individuals.123

Even without regard to the law’s inconsistency, reflected by the circuit
split, courts in jurisdictions adopting the modern approach currently determine
the validity of a commute-related accommodation using the vague “reasonable
accommodation” standards set forth by the ADA and the EEOC.!24 By
applying the new framework, the main factual inquiry shifts to an evaluation
of an employee’s essential job functions. This inquiry is much simpler than
determining whether a proposed accommodation is reasonable because the
ADA and the EEOC have provided much clearer guidance for determining the
essential functions of a job than for what constitutes a reasonable
accommodation.!25

Another byproduct of a simpler and more universal framework is the
potential of more cases being resolved prior to litigation via the interactive
process. The EEOC envisions the interactive process as a means of resolving
an employee’s disability-related workplace issue without litigation, and some
circuits have adopted rules requiring employers to engage in the interactive
process upon receipt of an ADA accommodation request.!26 During the
interactive process, the employer determines what they believe are the job’s
essential functions and consults with the employee to determine a reasonable
and appropriate way to accommodate their disability to enable the employee to
perform those functions.!?” But the current law’s inconsistency makes it
difficult for parties to collaborate to determine a potential accommodation;
predicting how a court would delineate the boundaries of what would or would
not be a viable accommodation is a difficult task. This proposed framework
would standardize the law so that all parties understand the legal structure
under which to operate, which will help facilitate collaboration and creative
solutions between the employer and employee on how to address an
employee’s commute-related disability prior to litigation.

The framework is also more suitable for the current American work
environment. As discussed earlier, remote work offers plenty of benefits to

123 See supra note 20 and accompanying text.

124 See supra Part 11.B; supra Part I11.B.

125 EEOC regulations provide reasons a job function may be considered essential and
list certain types of evidence that may be helpful in determining the essential functions of a
job, as opposed to only listing examples of possible reasonable accommodations. Compare
29 C.FR. §1630.2(n), with 29 C.F.R. § 1630.2(0); see supra notes 26, 30, 118 and
accompanying text.

126 29 C.F.R. app. § 1630.9; REMOTE WORK GUIDANCE, supra note 118; see supra note
35 and accompanying text.

12729 C.F.R. app. § 1630.9; REMOTE WORK GUIDANCE, supra note 118.
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both employers and employees.!?8 After the COVID experience, remote work
has proven to be a viable alternative to traditional in-person work.!2® Now,
with a large portion of jobs offering remote work capabilities, oftentimes an
employee’s commute-related disability request can be resolved simply by
determining whether the job’s essential functions require in-person work.130
Although some jobs inherently require in-person attendance,!3! this threshold
question will filter out many commute-related-accommodation requests by
allowing an employee to work remotely by default upon a showing that they
can perform their essential job functions from home. Because commute-related
disability requests are “relatively rare,” there will be few situations left over in
which courts would have to analyze the accommodation request under the
more-difficult ADA “reasonable accommodation” framework.!32 So, instead
of using the current complex, inconsistent, and outdated framework, courts
should focus on one question: can the employee perform their essential job
functions from home? If they can, a commute is not necessary, and the
employee will work from home.

B. Applying the New Framework to Sample Cases

This framework is simple and easy to apply but also leaves room for
creativity in more difficult cases addressing a disabled employee’s commuting
difficulties. This Subpart demonstrates how the proposed framework would
work in practice by using fact patterns from two cases involving employees
with commute-related disabilities.

1. Campbell v. IPsoft, Inc.

The facts from Campbell v. IPsoft Inc. provide a helpful introduction to
how this framework operates.!33 In Campbell, the plaintiff, Hugh Campbell,
“had difficulty standing and walking” for long periods of time without pain
following a foot injury, so he often worked remotely to avoid a lengthy
commute into downtown Manhattan.!34 When his new supervisor insisted that

128 See supra Part IV.B.

129 See supra Part IV A.

130 See supra note 98.

131 See Kanter, supra note 25, at 1945 (quoting EEOC guidance and listing “food
servers, cashiers, and truck drivers” as examples of jobs that require in-person attendance).

132EEOC v. Charter Comme’ns, LLC, 75 F.4th 729, 738-39 (7th Cir. 2023).

133 See generally Campbell v. IPsoft Inc., No. 18cv10684, 2021 U.S. Dist. LEXIS
178038 (S.D.N.Y. Sep. 17,2021).

13414, at *2-3, *6.
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he come into the office regularly, he struggled to adjust, was eventually fired,
and sued his employer for failure to accommodate under the ADA.135

Under the proposed framework, Campbell would still bring a failure-to-
accommodate claim if he wished to pursue litigation. But instead of arguing
that his proposed remote work schedule was a reasonable accommodation, his
primary argument would be that he could perform his essential job functions
remotely, making his remote work schedule a presumptively reasonable
accommodation.!3¢ Again, this essential function inquiry is the part of the
proposed framework where the main factual analysis occurs, as opposed to the
current operation of the modern approach, in which the essential functions
question is settled as a matter of law and the main factual analysis surrounds
whether the accommodation was reasonable.!37

Under these facts, Campbell would have satisfied his obligation to show
that he could perform his essential job functions remotely. He demonstrated
that he had performed his work responsibilities from home for years without
issue.!38 In fact, in the real case, the court cited to EEOC regulations to
conclude that Campell could perform his essential job functions from home,
mentioning “‘[t]he work experience of past incumbents in the job’ as relevant
to determining whether particular job functions are essential.””!39

Applying other EEOC “essential function” factors corroborates this
conclusion. For example, if Campbell had worked from home for years
without issue, in-person attendance could not have been considered essential
because he barely spent any time performing the “function” of in-person
work.140 In the real case, the employer tried to argue that Campbell could not
work remotely because his role required face-to-face interaction to help
mentor junior team members.!4! But under the proposed framework, this
argument would likely fail; a job function is not essential just because it
“involves some contact and coordination with other employees” if that
function can be conducted effectively through phone, email, and
videoconferencing tools.!42

Further, while Campbell satisfied his burden to show that he could
perform his essential job functions remotely, the employer did not make any
showing of undue hardship to overcome the presumption that a remote work

13574 at *21-24, *42, *52. The plaintiff alleged that his employer “failed to provide
[him] with a reasonable accommodation for his disability, by substantially revoking his
work-from-home schedule.” Id. at *67.

136 See id. at *74.

137 See supra Part 111.B.

138 Campbell, 2021 U.S. Dist. LEXIS 178038, at *76.

139 1d. (citing 29 C.F.R. § 1630.2(n)(3)).

140 Evidence of an essential job function includes the amount of time spent performing
the function. See supra note 26.

141 Campbell, 2021 U.S. Dist. LEXIS 178038, at *76.

142 See REMOTE WORK GUIDANCE, supra note 118.
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accommodation would be reasonable. The court discussed this point and
concluded that the employer did not present any evidence regarding the costs
of Campbell working remotely or the effects of Campbell working remotely
on the company’s expenses, resources, or operations.!43 Therefore, under the
proposed framework, Campbell’s employer would be required to grant him a
remote work accommodation because he could perform all his essential job
functions from home, and doing so would not cause the employer undue
hardship.

2. Lyons v. Legal Aid Society

Applying the proposed framework to the facts in Lyons v. Legal Aid
Society shows its flexibility in a more complicated example.!#* In Lyons, the
plaintiff, Beth Lyons, was an attorney who suffered from lingering physical
disabilities stemming from a severe car accident.!4> Her disabilities prevented
her from using public transportation or walking long distances to get to work
in Manhattan, forcing her to spend about 20% of her monthly salary on
parking spaces close to her office building and the courts in which she
practiced.!4¢ Despite the financial strain it caused her, Lyons’s employer
refused to pay for the parking space as an ADA accommodation.!47

Although the Second Circuit in the real case applied the modern approach
to Lyons’s requested accommodation (the paid parking space), the court may
not have had to undergo a full analysis under the proposed framework because
the case could have been resolved via the interactive process.!#® The
interactive process is especially important in a case like Lyons, in which the
plaintiff’s situation is not neatly resolved by the proposed framework’s
threshold question. Lyons’s job likely entailed an essential function that
cannot be performed from home: court appearances.!4® Therefore, she would

143 Campbell, 2021 U.S. Dist. LEXIS 178038, at *78.

144 See generally Lyons v. Legal Aid Soc’y, 68 F.3d 1512 (2d Cir. 1995).

14574 at 1513.

146 74, at 151314,

19714, at 1514,

148 74 at 1516—17. In the real case, the court held that transportation to and from work
was an essential function of Lyons’s job, and that her requested parking space
accommodation could be reasonable depending on the circumstances of the case. See supra
note 64.

149 Assuming that she could perform the majority of her job functions from home, it
would be close to impossible for Lyons, as an attorney, to show either that court
appearances are not an essential job function or that they are functions that she could
perform from home. Although some courts have continued to conduct virtual hearings
since the end of COVID, judges generally retain discretion as to which proceedings occur
virtually. See Allie Reed, Virtual Court Hearings Earn Permanent Spot After Pandemic’s
End, BLOOMBERG L. (May 18, 2023), https://news.bloomberglaw.com/us-law-week/virtual-
court-hearings-earn-permanent-spot-after-pandemics-end. The lack of control over whether a



2025] HARNESSING THE SILVER LININGS OF COVID-19 231

not be entitled to a presumptively reasonable remote work accommodation,
and the court would apply the current ADA framework to analyze her
accommodation request. However, the interactive process would provide the
parties the opportunity to collaborate and brainstorm a proper accommodation
before this lengthy analysis was necessary, and the existence of a universal
framework to judge commute-related accommodation requests will help
inform the parties’ approach to finding a satisfactory solution.

Assuming court appearances are the only essential job function that Lyons
could not perform from home, her situation is close enough to satisfying the
threshold question that the parties could use the proposed framework as a
template to resolve her accommodation request via the interactive process.
Lyons and her employer could work out an arrangement in which she
performed the majority of her work remotely while still being required to
attend court in person. The EEOC envisioned this type of “part-time” remote
work arrangement, explaining in guidance that “the employer and employee
need to decide whether working part-time at home and part-time in the
workplace will meet both of their needs” if an essential job function must be
performed in the workplace.!3? Both parties would benefit from this scenario.
It would allow Lyons to lessen her commuting burden by reducing the days in
which she must commute into the city, without eliminating an essential job
function that her employer relies on her to perform.!3! Both parties would also
avoid the frustration of litigation. Of course, if the parties could not agree on
an appropriate accommodation during the interactive process and instead
pursued litigation, the court would employ the current ADA framework to
evaluate Lyons’s accommodation request.

As a final point, this framework can be criticized based on a scenario in
which it forces a disabled employee to work from home when they otherwise
would not have requested a remote work accommodation.!52 However, as the
law stands right now, an employee is not entitled to their preferred

court proceeding will occur virtually would pose a large hurdle for an attorney like Lyons
in arguing that in-person hearings are not an essential job function.

150 REMOTE WORK GUIDANCE, supra note 118 (“For example, an employee may need
to meet face-to-face with clients as part of a job, but other tasks may involve reviewing
documents and writing reports. Clearly, the meetings must be done in the workplace, but
the employee may be able to review documents and write reports from home.”).

151 See REASONABLE ACCOMMODATION GUIDANCE, supra note 27 (noting that “[a]n
employer does not have to eliminate an essential function” to accommodate an employee’s
disability); see also Severson v. Heartland Woodcraft, Inc., 872 F.3d 476, 482 (7th Cir.
2017) (explaining that an employer is not required to “strip a current job of its principal
duties to accommodate a disabled employee” (citation omitted)); Cooper v. Dolgencorp,
LLC, 93 F.4th 360, 372 (6th Cir. 2024) (stating that a reasonable accommodation does not
“require employers to eliminate . . . an essential job function”).

152 This situation is foreseeable in light of the downsides to remote work. See Routley,
supra note 100.
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accommodation, even if it satisfies the ADA requirements, as long as the
employer offers them a different accommodation that also satisfies the ADA
requirements.!33 If an employee does not want to work remotely, they can
request a different accommodation during the interactive process, but the
employer retains ultimate discretion over which accommodation to offer.134
Therefore, an employee may prefer a different accommodation and is free to
work with the employer to implement that accommodation. But they will have
to settle for a remote work accommodation if the employer chooses this
option.

Overall, the proposed framework is simpler, more consistent, and easier to
apply than the framework courts currently apply. Its flexibility allows disabled
employees to work from home and avoid what would otherwise be a strenuous
daily commute, while also allowing them to perform other essential job
functions that may require in-person attendance.

V1. CONCLUSION

COVID-19 impacted the world immensely.!33 In the United States alone,
over one million people died from COVID and over six million more were
hospitalized.!>¢ Although the COVID emergency has passed, those that
believe COVID’s impact has waned are mistaken—its “social, economic, and
cultural effects . .. will cast a long shadow into the future.”!57 Our job as a
society is to recognize COVID’s negative effects to address them proactively,
while harnessing its potential silver linings to “rebuild society” in newer,
better ways.!58

Remote work’s ascendance is one such silver lining. COVID demonstrated
that remote work was a suitable alternative to in-person work, and companies
are expected to continue offering their employees the opportunity to work

15329 C.F.R. app. § 1630.9 (“[T]he employer providing the accommodation has the
ultimate discretion to choose between effective accommodations, and may choose the less
expensive accommodation or the accommodation that is easier for it to provide.”).

154 See id. (noting that “the preference of the individual with a disability should be
given primary consideration” but that the employer ultimately has final say over the
accommodation to be granted).

155 See WHO Statement, supra note 1.

156 Mary Kekatos, On 4-Year Anniversary of the WHO Declaring COVID a Pandemic,
a Look at the Virus by the Numbers, ABC NEWS (Mar. 11, 2024), https://abcnews.go.com/
Health/4-year-anniversary-declaring-covid-pandemic-virus-numbers/story?id=107880309
[https://perma.cc/66JP-RQWZ].

157 BRITISH ACAD., THE COVID DECADE: UNDERSTANDING THE LONG-TERM SOCIETAL
IMPACTS OF COVID-19, at 6 (2021), https://www.thebritishacademy.ac.uk/documents/3238/
COVID-decade-understanding-long-term-societal-impacts-COVID-19.pdf [https://perma.cc/
8XRV-9JAH].

158714
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remotely in the future.!5® Remote work’s widespread use has also undermined
traditional judicial assumptions dismissing it as a possible ADA
accommodation for disabled employees.!®® Remote work should therefore be
harnessed “to facilitate the development of greater employment opportunities
for disabled individuals.”16!

To start, courts should employ a remote work analysis to resolve the
circuit split regarding accommodation requests from employees with
disability-related commuting difficulties. As an alternative to the traditional
and modern approaches, which either exclude these accommodations from
ADA coverage or apply a complex framework to determine their validity,
courts should consider whether the employee can perform their essential job
functions remotely.!62 If this is possible, the employee should work remotely,
eliminating their commuting burden.

This framework is simpler, more consistent, and more appropriate for the
modern workplace than both the traditional and modern approaches. But, most
importantly, by providing a uniform means of analysis, it furthers the goals of
the ADA by promoting greater access to the workplace for disabled
individuals. Although this Note only considers remote work’s potential to
resolve the commute-related accommodation circuit split, remote work should
be applied broadly to situations outside the commuting context to help society
evolve for the better after the devastation of the COVID-19 pandemic.

159 §ee ERICKSON, POPIELA, LEVANON & STEEMERS, supra note 87.

160 Robert Nichols & Caroline Melo, Pandemic Telework May Undermine Employer
ADA Defense, LAW360 (Apr. 6, 2020), https://www.law360.com/articles/1259855/pandemic-
telework-may-undermine-employer-ada-defense [https://perma.cc/7FVR-9MBE].

161 Kanter, supra note 25, at 2003.

162 See supra Part V.A.



