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Actions speak louder than words. The First Amendment’s Free Speech 
Clause generally embraces that aphorism. An otherwise-silent act can 
express an impressive tapestry of meaning and fall within the 
Amendment’s ambit. A quiet, solo sit-in can have just as much 
impact—and First Amendment value—as an impassioned political 
address to a crowd. But what about the act of voting? Currently, the 
United States Supreme Court applies a permissive standard of review 
in voting rights cases. The result: states can erect substantial barriers 
between the voter and the ballot box. The opposite is true in First 
Amendment cases that involve political speech. In those cases, the 
Court applies exacting scrutiny and regularly strikes down state 
regulations. Is the First Amendment’s reach wide enough to sweep in 
the political franchise? This Note argues that, like other types of 
politically expressive conduct, voting is core political speech that 
deserves strict scrutiny. 
 
To bolster the voting-as-speech argument, this Note draws novel 
support from the U.S. Supreme Court’s expressive conduct decision in 
Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, 
Inc. In Hurley, the Court seemingly lowered the bar for what counts as 
expressive conduct that receives First Amendment protection. After the 
decision, the circuit courts split into four camps, all disagreeing over 
the correct expressive conduct test. This Note applies each circuit’s 
approach to the act of voting and concludes that voting is core 
political speech under all but one of the approaches. The circuit 
courts have laid the foundation for the Supreme Court to reverse 
course, hold that voting is speech, and give the political franchise the 
constitutional protection it deserves. 

 
 * Chief Managing Editor, Ohio State Law Journal; J.D. Candidate, The Ohio State 
University Moritz College of Law, Class of 2025. This piece received the Best Overall 
Note award from the OSLJ Publication Selection Committee. I dedicate this Note to my 
mother, Lori Ann Factor. You inspire me to read widely, write passionately, and fight 
unapologetically for those in need. Thank you for always keeping your “I Voted” sticker on 
your car dashboard when I was young—it taught me the value of a vote. My sincere thanks 
to the Ohio State Law Journal team (particularly MJ Preston and Olivia Hiltbrand) for their 
tireless work on this piece. Additional thanks to Professors Steven F. Huefner, Ruth 
Colker, and Jacob Schriner-Briggs. Their invaluable feedback encouraged me to dig deeper 
and ask the hard questions. Final thanks to my cat, Dizzy, for her willingness to listen to 
me prattle on about voting rights. She deserves an honorary J.D. and a big bowl of food. 
Any and all errors are my own. 



412 OHIO STATE LAW JOURNAL [Vol. 86:2 

TABLE OF CONTENTS 

I. INTRODUCTION ............................................................................... 413 
II. BACKGROUND ................................................................................. 415 
III. THE CURRENT VOTING–SPEECH REGIME’S SHORTCOMINGS .......... 418 

A. Voting Is a Fundamental Right That Receives Weak  
 Protection ................................................................................. 419 

1. Voting-as-a-Fundamental-Right Cases ............................... 420 
2. States-May-Regulate Cases ................................................. 420 
3. Reconciling the Voting Rights Cases .................................. 421 

B. Free Speech Is a Fundamental Right that Receives Strong 
Protection ................................................................................. 423 

IV. THE HURLEY CIRCUIT SPLIT ............................................................ 426 
A. The Hurley Decision ................................................................ 427 
B. After Hurley, Each Circuit Applies a Different  
 “Particularized Message” Standard to Expressive  

Conduct .................................................................................... 429 
1. The Third, Seventh, and Eighth Circuits: Particularity  
 Is Dead ................................................................................ 429 
2. The Second Circuit: Particularity Is Alive and Well .......... 430 
3. The Sixth and Ninth Circuits: Particularity Is in Limbo ..... 431 
4. The Eleventh Circuit: The Reasonable Person  

Makes an Appearance ......................................................... 431 
V. UNDER THE POST-HURLEY CIRCUIT APPROACHES, VOTING IS 

EXPRESSIVE CONDUCT .................................................................... 432 
A. The Shortcoming: Voting Fails the Spence-Johnson Test ....... 432 
B. The Stepping Stone: Voting Meets the Majority of  
 Post-Hurley Circuit Tests ........................................................ 433 

1. Voting Is Clearly Speech Under the Eleventh Circuit’s 
Reasonable-Person Test ...................................................... 434 

2. Voting Is Likely Speech Under the Third, Seventh,  
 and Eighth Circuits’ Contextual Test .................................. 435 
3. Voting Is Plausibly Speech Under the Sixth and Ninth 

Circuits’ Softened Particularity Test .................................. 436 
A. The End Result: Voting Restrictions Must Survive  
 Heightened Scrutiny ................................................................. 437 
B. An Alternative: Emphasizing Speech Interests Within the 

Existing Framework ................................................................. 439 
1. Concerns with Across-the-Board Strict Scrutiny ................ 440 
2. The Practical Approach ...................................................... 442 

VI. CONCLUSION ................................................................................... 443 



2025] THE HURLEY SHIFT 413 

I. INTRODUCTION 

At the beginning of October 2020, thousands of Ohioans took to the polls 
to cast early ballots in November’s presidential election.1 In the state’s largest 
cities, voters waited in lines that stretched blocks and lasted for hours.2 
Casting a ballot became a feat of endurance.3 The lines did not form on their 
own. Instead, Ohio law created the congestion by limiting the number of early-
voting sites to only one per county.4 The law forced Franklin County (home of 
the state capital, Columbus) to operate a single polling place for more than one 
million residents.5 Unfortunately, Ohioans’ experiences were not unique; 
voters across the country grappled with long early-voting lines.6 Limitations 
on the number of polling places are just one of the many tactics states use with 
growing frequency to restrict access to the ballot box.7 Voting restrictions are 

 
 1 David Litt, Ohio’s Quarter-Mile Early-Voting Lines? That’s What Voter 
Suppression Looks Like, GUARDIAN (Oct. 15, 2020), https://www.theguardian.com/
commentisfree/2020/oct/15/ohio-us-election-voter-suppression [https://perma.cc/8BR8-
3SY6]. 
 2 Id. 
 3 Id. 
 4 Id.; see OHIO REV. CODE ANN. § 3501.10(C) (West 2024); Ohio Org. Collaborative 
v. Husted, 189 F. Supp. 3d 708, 739 (S.D. Ohio 2016) (“Ohio Revised Code 
§ 3501.10(C) . . . limits counties to one [early in-person] voting location per county, 
whether it be the offices of the county’s [Board of Elections] or elsewhere.”). See generally 
Early Voting, OHIO SEC’Y OF STATE, https://www.ohiosos.gov/elections/voters/toolkit/
early-voting [https://perma.cc/4MZD-EX6F] (listing a single early in-person voting 
location for each county). The U.S. District Court for the Southern District of Ohio applied 
a deferential standard of review and upheld the law against an Equal Protection Clause 
challenge. Ohio Org. Collaborative, 189 F. Supp. 3d at 741. 
 5 Litt, supra note 1. 
 6 See, e.g., Stephen Fowler, Why Do Nonwhite Georgia Voters Have to Wait in Line 
for Hours? Too Few Polling Places, NPR (Oct. 17, 2020), https://www.npr.org/2020/10/
17/924527679/why-do-nonwhite-georgia-voters-have-to-wait-in-line-for-hours-too-few-
polling-pl [https://perma.cc/6E9T-BUBQ]; Edgar Sandoval, Troy Closson & Nate 
Schweber, Lines Stretch for Blocks as New Yorkers Turn out for Early Voting, N.Y. TIMES, 
https://www.nytimes.com/2020/10/24/nyregion/new-york-early-voting.html (Oct. 26, 2020). 
 7 Ann Ravel, A New Kind of Voter Suppression in Modern Elections, 49 U. MEM. L. 
REV. 1019, 1025–28 (2019); Voting Laws Roundup: June 2023, BRENNAN CTR. FOR JUST. 
(June 14, 2023), https://www.brennancenter.org/our-work/research-reports/voting-laws-
roundup-june-2023 [https://perma.cc/R2B6-CPC8] (detailing efforts to restrict access to 
mail-in voting, impose stricter photo-identification requirements on voter registration, and 
purge voter rolls); The Effects of Shelby County v. Holder, BRENNAN CTR. FOR JUST. (Aug. 
6, 2018), https://www.brennancenter.org/our-work/research-reports/effects-shelby-county-
v-holder [https://perma.cc/WR2B-G4AN]; Stephen B. Billings, Noah Braun, Daniel B. 
Jones & Ying Shi, Disparate Racial Impacts of Shelby County v. Holder on Voter Turnout 
13 (Inst. of Lab. Econ., Discussion Paper No. 15829, 2022). 
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so prevalent that some metrics list the United States as a “flawed democracy.”8 
The alarm bell has been ringing for at least the last decade: the United States’ 
commitment to representative democracy is waning.9 

The state-level antivoting laws that chip away at the foundation of 
democracy flourish because the Constitution does not affirmatively protect the 
right to vote.10 Although the Constitution forbids voting restrictions on certain 
grounds—race, creed, color, and sex11—it does not grant a universal right to 
vote.12 Because the Constitution does not affirmatively grant the right the vote, 
the United States Supreme Court applies a deferential standard of review to 
voting rights restrictions that do not explicitly target protected 
characteristics.13 That substandard standard is the root of the problem—it 
invites states to place barriers between voters and the ballot box.14 

This Note offers a solution: ground the right to vote in the First 
Amendment Free Speech Clause. Voting is core political speech. By filling out 
a ballot, voters express a great deal: their commitment to national democracy, 
their support for or opposition to a candidate or policy, or their enthusiasm for 
community decision-making. Courts review restrictions on political speech 
under strict scrutiny.15 As such, state laws that restrict voters’ right to make 
their voices heard at the polls must also survive strict scrutiny. While others 
have argued that voting is speech,16 this Note is the first to identify a persistent 
four-way circuit split over the U.S. Supreme Court’s landmark expressive 
conduct decision in Hurley v. Irish-American Gay, Lesbian and Bisexual 

 
 8 ECONOMIST INTEL. UNIT, DEMOCRACY INDEX 2023: AGE OF CONFLICT 3, 5, 9 (2023), 
https://www.eiu.com/n/campaigns/democracy-index-2023. 
 9 FREEDOM HOUSE, FROM CRISIS TO REFORM: A CALL TO STRENGTHEN AMERICA’S 
BATTERED DEMOCRACY 2 (2021), https://freedomhouse.org/sites/default/files/2021-
03/US_Democracy_Report_FINAL_03222021.pdf [https://perma.cc/GU9B-MBSC]. 
 10 ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF 
DEMOCRACY IN THE UNITED STATES 4 (rev. ed. 2009) (“Remarkably, this new constitution, 
born in celebration of ‘republican government,’ did not grant anyone the right to vote.”). 
 11 Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S. 45, 51 (1959) (allowing 
voting restrictions that are neutral with regard to race, creed, color, and sex). 
 12 Bush v. Gore, 531 U.S. 98, 104 (2000) (“The individual citizen has no federal 
constitutional right to vote for electors for the President of the United States.”). 
 13 See, e.g., Anderson v. Celebrezze, 460 U.S. 780, 786–90 (1983) (applying a 
flexible standard to voting rights restrictions); Burdick v. Takushi, 504 U.S. 428, 433–35 
(1992) (same). 
 14 See Armand Derfner & J. Gerald Hebert, Voting Is Speech, 34 YALE L. & POL’Y 
REV. 471, 485 (2016) (noting that the flexible voting rights standard creates a “low estate” 
for the voter). See generally Brief of the Floyd Abrams Institute for Freedom of Expression 
as Amicus Curiae in Support of Appellees, Rucho v. Common Cause, 588 U.S. 684 (2019) 
(Nos. 18-422, 18-726). 
 15 See, e.g., Texas v. Johnson, 491 U.S. 397, 412 (1989) (applying strict scrutiny). 
 16 See generally Derfner & Hebert, supra note 14. 
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Group of Boston17 as support for the voting-as-speech argument. Part II 
provides background on the problem. Part III surveys the shortcomings of the 
current voting rights and expressive conduct doctrines. Part IV lays out the 
Hurley circuit split. Part V applies the circuit courts’ approaches to the act of 
voting, argues that courts must review voting rights restrictions under strict 
scrutiny, and alternatively offers a less burdensome path to protecting voting 
rights that incorporates existing case law. Part VI briefly concludes. 

II. BACKGROUND 

The prevalence of state-level antivoting laws is peculiar considering 
popular sentiment. The act of voting is a sacred ritual in the United States. As 
the Saturday Evening Post put it, “It would be hard to name anything more 
thoroughly American than the grand and glorious event which takes place on a 
certain Tuesday of every fourth November.”18 Voting is a central part of the 
nation’s self-image.19 And most Americans view voting as a core civic duty.20 
The commitment to a government by the governed runs deep in the American 
psyche, manifesting well before the country’s founding.21 After a visit to 
America in the early 1830s, French political scientist Alexis de Tocqueville 
observed that “[t]he people rule the American political world as God rules the 
universe.”22 

 
 17 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557 (1995). 
 18 Norman Rockwell Paints America at the Polls, SATURDAY EVENING POST (Oct. 27, 
2020), https://www.saturdayeveningpost.com/2020/10/norman-rockwell-paints-america-at-
the-polls [https://perma.cc/BR7L-9UBG]. 
 19 KEYSSAR, supra note 10, at XV (stating that American citizens view the United 
States as the world’s premier democracy). 
 20 Laura Silver, Most Americans Say It’s Very Important to Vote to Be a Good 
Member of Society, PEW RSCH. CTR. (Nov. 4, 2022), https://www.pewresearch.org/short-
reads/2022/11/04/most-americans-say-its-very-important-to-vote-to-be-a-good-member-of-
society [https://perma.cc/XZ22-U9B6] (noting that 69% of Americans say it is very 
important to vote in elections to be a good member of society). Despite the popular view of 
voting rights, voter participation in the United States is consistently lower than voter 
participation in comparable democracies. Lyon Nishizawa, How Does U.S. Voter Turnout 
Compare to the Rest of the World’s?, COUNCIL ON FOREIGN RELS. (Aug. 24, 2022), https://
www.cfr.org/in-brief/how-does-us-voter-turnout-compare-rest-worlds [https://perma.cc/
WEW2-ADKV]. 
 21 See SEAN WILENTZ, THE RISE OF AMERICAN DEMOCRACY: JEFFERSON TO LINCOLN 9 
(2005) (“[O]rdinary Americans, organized in independent committees, conventions, and 
other associations, raised a democratic clamor even before independence from Britain had 
been secured.”); THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) (“Governments 
are instituted among [People], deriving their just powers from the consent of the 
governed.”). 
 22 1 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 97 (Eduardo Nolla ed., James 
T. Schleifer trans., Liberty Fund 2012) (1835). 
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Although Americans believe that voting is indispensable, the right to vote 
receives scant protection in practice. The drafters of the U.S. Constitution paid 
little attention to suffrage,23 deciding instead to leave voting regulations to the 
states.24 Any debate that arose on the issue reflected the founding generation’s 
belief that “the poor, the idle, and the profligate had to be prevented from 
corrupting the electoral process.”25 Acting on these beliefs, most states at the 
time allowed only white men who owned property to vote.26 This should come 
as no surprise. The same Constitution that failed to protect the franchise also 
enshrined (and continues to enshrine) the institutions of white supremacy and 
misogyny into American law.27 While Americans now enjoy a broader right to 
vote,28 the path to that right was winding and treacherous.29 The fight for 
universal suffrage is far from complete.30 Democracy in the United States is a 
project, not an inevitability—it requires a lasting commitment enshrined in the 
law of democracy itself.31 

The struggle for the right to vote parallels the struggle for another right 
that Americans hold sacred: the right to free speech.32 The founding 

 
 23 KEYSSAR, supra note 10, at 4. 
 24 The only direct reference in the U.S. Constitution to the issue of voting is in Article 
I, Section 2, which provides for the election of the House of Representatives and requires 
that “the Electors in each State shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature.” U.S. CONST. art. I, § 2, cl. 1. Elections are 
referenced generally in Article I, Section 4, which grants states the primary authority to 
prescribe the time, place, and manner of elections. U.S. CONST. art. I, § 4, cl. 1. 
 25 Donald Ratcliffe, The Right to Vote and the Rise of Democracy, 1787–1828, 33 J. 
EARLY REPUBLIC 219, 233 (2013). 
 26 KEYSSAR, supra note 10, at 2, 4–6. Some argue that the Founders, despite adopting 
racial and property restrictions on the right to vote, nonetheless embraced a revolutionary 
concept of republican self-government that centered popular sovereignty. For careful 
analysis of republicanism during the Founding Era, see Akhil Reed Amar, The Central 
Meaning of Republican Government: Popular Sovereignty, Majority Rule, and the 
Denominator Problem, 65 U. COLO. L. REV. 749, 761–73 (1994), and GORDON S. WOOD, 
THE CREATION OF THE AMERICAN REPUBLIC: 1776–1787, at 345 (2d ed. 1998) (“The theory 
of sovereignty pervaded the arguments of the whole Revolutionary generation from the 
moment in the 1760’s when it was first raised through the adoption of the federal 
Constitution in 1787.”). 
 27 See Ruth Colker, The White Supremacist Constitution, 2022 UTAH L. REV. 651, 652 
(“[T]he U.S. Constitution has been a resounding success at preserving white supremacy.”); 
Mary Beth Norton, The Constitutional Status of Women in 1787, 6 LAW & INEQ. 7, 8 
(1988) (“[T]he first known request that protections for women be included in the nation’s 
fundamental laws was rejected out of hand.”). 
 28 KEYSSAR, supra note 10, at 295. 
 29 Id. at 2. 
 30 Id. at 302; see infra Part III.A. 
 31 KEYSSAR, supra note 10, at 297. 
 32 KNIGHT FOUND.-IPSOS, FREE EXPRESSION IN AMERICA POST-2020: A LANDMARK 
SURVEY OF AMERICANS’ VIEWS ON SPEECH RIGHTS 40 (2021). 
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generation ratified the First Amendment to escape repressive British sedition 
laws that punished truthful criticism of the government.33 However, the 
founders’ commitment to allowing the full range of free speech wavered as 
they adopted new sedition laws of their own.34 American judges and 
legislators maintained restrictive common law speech traditions until the early 
twentieth century.35 Much like the push to expand voting rights to 
disenfranchised groups, the expansion of free-speech rights began with a 
groundswell of political activism that eventually swept its way into the 
courts.36 And, as with voting rights, protecting free speech is a project that 
requires constant vigilance.37 

Apart from sharing parallel histories, the right to vote and the right to free 
speech serve a common end. Both preserve democratic self-governance. The 
role of voting is obvious—open elections among voters of equal political 
power are a necessary precondition for democracy.38 The same goes for 
speech rights: “An essential part of democracy is the idea that existing 
institutions, practices, ideas, leaders, and theories are subject to 

 
 33 ERWIN CHEMERINSKY, THE FIRST AMENDMENT 4–5 (2d ed. 2021). But see 
LEONARD W. LEVY, EMERGENCE OF A FREE PRESS 220 (rev. ed. 1985) (“The immediate 
history of the drafting and adoption of the First Amendment’s freedom of speech and press 
clause does not suggest an intent to institute broad [sedition] reform.”) 
 34 LEVY, supra note 33, at 220 (noting that, almost immediately after the ratification 
of the First Amendment, Congress enacted the Alien and Sedition Acts of 1798 to punish 
truthful criticisms made against the government). 
 35 Id.; MICHAEL KENT CURTIS, FREE SPEECH, “THE PEOPLE’S DARLING PRIVILEGE”: 
STRUGGLES FOR FREEDOM OF EXPRESSION IN AMERICAN HISTORY 14 (2000) (“By the 
1930s, the Supreme Court began squarely to . . . hold that the First Amendment protected 
the people against state laws abridging their right to free speech.”). While the government 
could not place prior restraints on speech, it could freely punish speech it did not like, even 
truthful speech. Id. at 10–11; Patterson v. Colorado ex rel. Att’y Gen., 205 U.S. 454, 462 
(1907) (“[T]he main purpose of [the Free Speech Clause] is ‘to prevent all such previous 
restraints upon publications . . . ’ and [it does] not prevent the subsequent punishment of 
such as may be deemed contrary to the public welfare.”). 
 36 CURTIS, supra note 35, at 13–14. The full story of speech protections in the United 
States is, of course, much more complicated than this Note’s surface-level treatment can 
detail. For an excellent dissection of the civil society movement’s role in the free-speech 
story, see generally Laura M. Weinrib, Civil Liberties Outside the Courts, 2014 SUP. CT. 
REV. 297. 
 37 CURTIS, supra note 35, at 21 (“Like the Titanic or a supertanker, liberty requires 
redundant safety devices—lifeboats as well as a double hull. . . . [F]ree speech is too 
important to leave exclusively to judges, lawyers, and politicians. It belongs to the 
American people.”). 
 38 Alvin I. Goldman, What Is Democracy (and What Is Its Raison D’Etre)?, 1 J. AM. 
PHIL. ASS’N 233, 235–36 (2015). This was the prevailing view of the Warren Court. See 
generally Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964); 
Avery v. Midland Cnty., 390 U.S. 474 (1968). 
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criticism . . . .”39 Unsurprisingly, the two rights are mutually reinforcing. 
Elections without speech rights are hollow; speech rights without elections are 
a parchment guarantee, subject to repeal at any moment. As Professor 
Alexander Meiklejohn observed, “Self-government can exist only insofar as 
the voters acquire the intelligence, integrity, [and] sensitivity [that] . . . casting 
a ballot is assumed to express.”40 All said, the soapbox and ballot box prop 
each other up. While the U.S. Supreme Court has never expressly recognized 
the overlap between voting and speech rights, it has left the question open.41 

III. THE CURRENT VOTING–SPEECH REGIME’S SHORTCOMINGS 

Although voting and speech rights share an overlapping history and 
purpose, the U.S. Supreme Court treats them differently. While it often 
analyzes voting rights restrictions under a deferential “flexible standard,”42 it 
frequently subjects restrictions on political speech to strict scrutiny.43 The 
difference in treatment stems from the lack of textual grounding in the 
Constitution for the right to vote.44 Access to the ballot box is an 

 
 39 CURTIS, supra note 35, at 19. It is also noteworthy that, until the mid-eighteenth 
century, votes were mostly cast viva voce, by word of mouth. Viva Voce Voting, INST. FOR 
ADVANCED TECH. IN THE HUMANS., https://firstvote.iath.virginia.edu/viva_voce_voting.php 
[https://perma.cc/3KFZ-KA9H]. 
 40 Alexander Meiklejohn, The First Amendment Is an Absolute, 1961 SUP. CT. REV., 
245, 255; see also Tabatha Abu El-Haj, How the Liberal First Amendment Under-Protects 
Democracy, 107 MINN. L. REV. 529, 552–57 (2022). 
 41 Derfner & Hebert, supra note 14, at 485. The Court danced—unartfully, in my 
opinion—around the voting-as-speech argument in Rucho v. Common Cause, 588 U.S. 
684, 713–15 (2019). There, Chief Justice Roberts opined that the political gerrymander at 
issue left the challengers free to raise money, attract candidates, and mobilize voters. Id. at 
713–14. In other words, the political gerrymander did not interfere with the challengers’ 
First Amendment rights. However, the Court’s analysis centered the political organizer, not 
the voter. Neither the Court nor the parties in Rucho meaningfully grappled with the 
argument that voting itself is speech. Id.; Brief for Common Cause Appellees at 53–57, 
Rucho, 588 U.S. 684 (No. 18-422) (spending only four pages out of sixty-four discussing 
the merits of the appellee’s First Amendment claim); Brief for Appellees League of 
Women Voters of North Carolina, et al. at 41–42, Rucho, 588 U.S. 684 (No. 18-422) 
(marginally discussing the First Amendment). 
 42 E.g., Anderson v. Celebrezze, 460 U.S. 780, 786–90 (1983) (applying a flexible 
standard to voting rights restrictions); Burdick v. Takushi, 504 U.S. 428, 433–35 (1992) 
(same). 
 43 E.g., Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 340 (2010). 
 44 Compare San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 n.78 (1973) 
(noting that the Constitution protects only the right to equal protection in the voting 
process, not the affirmative right to cast a ballot), with W. Va. State Bd. of Educ. v. 
Barnette, 319 U.S. 624, 638 (“One’s right to . . . free speech . . . and other fundamental 
rights may not be submitted to vote; they depend on the outcome of no elections.”). 
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unenumerated fundamental right first recognized by the courts;45 freedom of 
speech is an enumerated fundamental right singled out for protection by the 
drafters of the Constitution.46 As a general rule, the Court hesitates before 
extending strong protections to unenumerated fundamental rights.47 

A. Voting Is a Fundamental Right That Receives Weak Protection 

The Constitution does not directly protect the right to vote.48 Instead, 
voting rights spring from a patchwork of constitutional and statutory sources.49 
Within this patchwork, the primary source of constitutional grounding for the 
federal right to vote is the Equal Protection Clause of the Fourteenth 
Amendment.50 Under the Equal Protection Clause, the Court maintains two 
lines of voting rights cases. In one line, the Court calls the right to vote 
“fundamental” and judiciously applies strict scrutiny analysis to voting 
restrictions.51 For example, the Court used this line of cases to strike down a 
Virginia poll tax.52 In the other line, the Court opts for permissive rational 
basis review.53 For example, the Court used this line of cases to uphold a 
restrictive Indiana voter identification law.54 To the confusion of lower courts 
and litigants, these two approaches have coexisted for decades.55 

 
 45 See, e.g., Wesberry v. Sanders, 376 U.S. 1, 7–8 (1964). 
 46 U.S. CONST. amend. I. 
 47 Rodriguez, 411 U.S. at 33. 
 48 KEYSSAR, supra note 10, at 4. 
 49 See U.S. CONST. amends. XIV, XV, XVII, XIX, XXIII, XXIV, XXVI; see, e.g., 
Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended in 
scattered sections of 52 U.S.C.); Reynolds v. Sims, 377 U.S. 533, 555 n.28 (1964). States 
have also crafted their own statutory regimes to protect the franchise. See, e.g., N.Y. ELEC. 
LAW § 17-200 (McKinney 2023) (“[I]t is the public policy of the state of New York 
to . . . [e]ncourage participation in the elective franchise by all eligible voters to the 
maximum extent.”). Similarly, some state constitutions affirmatively protect the franchise. 
See, e.g., MO. CONST. art. I, § 25 (“[A]ll elections shall be free and open; and no power, 
civil or military, shall at any time interfere to prevent the free exercise of the right of 
suffrage.”). 
 50 Joshua A. Douglas, Is the Right to Vote Really Fundamental?, 18 CORNELL J.L. & 
PUB. POL’Y 143, 147–48 (2008). The Fifteenth Amendment prohibits states from denying 
the right to vote “on account of race, color, or previous condition of servitude.” U.S. 
CONST. amend. XV, § 1. It does not affirmatively grant the right to vote. See, e.g., United 
States v. Reese, 92 U.S. 214, 215 (1875) (“The Fifteenth Amendment to the Constitution 
does not confer the right of suffrage.”). 
 51 Douglas, supra note 50, at 145. 
 52 Harper v. Va. State Bd. of Elections, 383 U.S. 663, 670 (1966). 
 53 Id. 
 54 Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 202–03 (2008); see infra 
Part III.A.3. 
 55 Douglas, supra note 50, at 145. 
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1. Voting-as-a-Fundamental-Right Cases 

In cases that fall into the first category, the Court refers to the right to vote 
as “fundamental,”56 “sacred,”57 or the “essence of a democratic society.”58 
The Court is especially willing to invoke voting-as-a-fundamental-right cases 
when a state passes a law that disproportionately burdens one group of 
voters.59 In this setting, the Court acts aggressively—it flexes its judicial 
muscles and accords state legislatures little deference.60 When it makes 
decisions in the voting-as-a-fundamental-right line of cases, the Court 
scrutinizes restrictions with a heavy hand and a critical eye. Laws that impact 
the right to vote are “carefully and meticulously scrutinized.”61 In theory, once 
the Court decides to apply strict scrutiny, the government’s ability to encroach 
on the right to vote is limited.62 The government bears the burden of 
demonstrating that the challenged law advances a compelling state interest 
through narrowly tailored means.63 In the end, few restrictions survive strict 
scrutiny.64 

2. States-May-Regulate Cases 

The Court does not consistently treat the right to vote as a fundamental 
right protected by strict scrutiny review. In cases that fall into the second 
category, the Court recognizes the “wide scope” of the states’ power to 

 
 56 Yick Wo v. Hopkins, 118 U.S. 356, 369–71 (1886) (“[Voting] is regarded as a 
fundamental political right, because preservative of all rights.”). 
 57 Trs. of Dartmouth Coll. v. Woodward, 17 U.S. 518, 701 (1819) (“It is founded on 
the same basis as the right of voting in public elections; it is as sacred a right.”). 
 58 Reynolds v. Sims, 377 U.S. 533, 555 (1964). 
 59 See id.; Wesberry v. Sanders, 376 U.S. 1, 7–8 (1964) (enforcing one-person, one-
vote in federal elections); Avery v. Midland Cnty., 390 U.S. 474, 484–85 (1968) (enforcing 
one-person, one-vote in municipal elections). Although the Roberts Court has been hostile 
toward voting rights, see, e.g., Shelby Cnty. v. Holder, 570 U.S. 529, 556–57 (2013) 
(striking down a key provision of the Voting Rights Act of 1965), it has reaffirmed the 
one-person, one-vote principle, Evenwel v. Abbott, 578 U.S. 54, 57–62 (2016) (favorably 
citing previous one-person, one-vote cases). 
 60 See Baker v. Carr, 369 U.S. 186, 237 (1962) (holding that equal-protection claims 
arising out of race-based gerrymandering schemes are justiciable in federal courts). But see 
Rucho v. Common Cause, 588 U.S. 684, 716–718 (2019) (holding that partisan 
gerrymandering schemes are not justiciable in federal courts). 
 61 Reynolds, 377 U.S. at 562; see also Douglas, supra note 50, at 148 (noting that the 
Court usually applies strict scrutiny to rights it identifies as fundamental). 
 62 Reynolds, 377 U.S. at 562. 
 63 Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict 
Scrutiny in the Federal Courts, 59 VAND. L. REV. 793, 800–01 (2006). 
 64 Id. at 796 (concluding that only 30% of laws subjected to strict scrutiny survive the 
analysis). 
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regulate elections and, as a result, chooses to apply a type of rational-basis 
review.65 The Court is especially willing to invoke states-may-regulate cases 
when a state claims that it acted to bring order or fairness to the democratic 
process.66 In this line of cases, the Court allows for “substantial regulation” of 
voting.67 Though the Court does not apply “rational-basis review” by name, its 
analysis closely parallels the rational-basis test.68 The state need only show 
that it passed the law to promote a “legitimate and valid” goal and that the 
means employed by the law are rationally related to that goal.69 When the 
Court decides cases in the states-may-regulate line, it gives the right to vote 
“short shrift.”70 

3. Reconciling the Voting Rights Cases 

Although the two lines of cases treat the right to vote inconsistently, there 
is a possible organizing principle. Professor Christopher Elmendorf suggests 
that “laws pertaining to electoral mechanics carry a strong presumption of 
constitutionality, even though they touch upon . . . fundamental rights.”71 
However, if the Court’s analysis of the law reveals “something alarming,” like 
an intent to discriminate, then “the presumption of constitutionality may be 
reversed, and the Court will take a close look at the law’s tailoring and the 
justifications asserted for it.”72 

Professor Elmendorf’s understanding has a strong basis in case law. In 
Burdick v. Takushi, the Court expounded on a previous decision in Anderson 
v. Celebrezze, recognizing that “the rigorousness of our inquiry into the 
propriety of a state election law depends upon the extent to which a challenged 
regulation burdens First and Fourteenth Amendment rights.”73 The Court 
explicitly disavowed the claim that it must review all restrictions on the right 
to vote under strict scrutiny.74 Instead, it characterized its voting rights cases 
 
 65 Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S. 45, 51 (1959) (upholding 
a North Carolina state constitutional provision and statute that required potential voters to 
take a literacy test as a precondition for registration). 
 66 See Storer v. Brown, 415 U.S. 724, 730 (1974). 
 67 Id. 
 68 Rosario v. Rockefeller, 410 U.S. 752, 767 (1973) (5–4 decision) (Powell, J., 
dissenting) (“The Court’s formulation . . . resembles the traditional equal protection 
‘rational basis’ test.”). 
 69 Id. at 761 (majority opinion); Crawford v. Marion Cnty. Election Bd., 553 U.S. 
181, 189 (2008). 
 70 Douglas, supra note 50, at 145. 
 71 Christopher S. Elmendorf, Structuring Judicial Review of Electoral Mechanics: 
Explanations and Opportunities, 156 U. PA. L. REV. 313, 336 (2007). 
 72 Id. at 336–37. 
 73 Burdick v. Takushi, 504 U.S. 428, 434 (1992) (citing Anderson v. Celebrezze, 460 
U.S. 780 (1983)). 
 74 Id. at 432. 
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as creating a “flexible standard” that requires courts to balance “the character 
and magnitude of the asserted injury to the rights protected by the First and 
Fourteenth Amendments” against “the precise interests put forward by the 
State as justifications for the burden imposed by its rule.”75 

A particularly divisive post-Anderson-Burdick case,76 Crawford v. Marion 
County Election Board, illustrates how the Court applies (or tries to apply) its 
flexible standard in practice. In Crawford, the Court upheld an Indiana law 
that required in-person voters to present government-issued photo 
identification before they could cast a ballot.77 Although six Justices agreed on 
the outcome, there was no majority rationale. While split into three camps, 
every member of the Court applied Anderson-Burdick in a different way. 
Justices Stevens, Kennedy, and Roberts upheld the law because the petitioners 
did not sufficiently “quantify . . . the magnitude of the burden” the law 
imposed on voters.78 To these three Justices, a voting restriction’s impact on 
an individual voter’s rights was cognizable under Anderson-Burdick, but the 
individual litigants in Crawford could not establish those impacts. 

Justices Scalia, Thomas, and Alito took a different tack in their 
concurrence. They upheld the law because it was “a generally applicable, 
nondiscriminatory voting regulation,” the individual impacts of which were 
not “relevant to determining the severity of the burden . . . impose[d].”79 To 
these Justices, the individual impacts wrought by a generally applicable voting 
restriction were not cognizable under Anderson-Burdick.80 

There are three takeaways from Crawford. First, Anderson-Burdick 
analysis is slippery. Because there is no “litmus test for measuring the severity 
of a burden that a state law imposes,” a small factual omission can sink a 
plaintiff’s claim.81 It is no surprise that Crawford, the Court’s first major 
application of the Anderson-Burdick framework, thoroughly divided the 
Justices. 

 
 75 Id. at 434. 
 76 Crawford v. Marion County Election Board, BRENNAN CTR. FOR JUST. (Apr. 28, 
2008), https://www.brennancenter.org/our-work/court-cases/crawford-v-marion-county-
election-board [https://perma.cc/7GBY-QSJ7] (listing a veritable flotilla of amicus briefs 
filed in Crawford). 
 77 Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 185–86, 204 (2008). 
 78 Id. at 200. 
 79 Id. at 205 (Scalia, J., concurring). 
 80 Justices Souter, Ginsburg, and Breyer dissented. Souter and Ginsburg dissented 
together, id. at 209 (Souter, J., dissenting), while Breyer wrote only for himself, id. at 237 
(Breyer, J., dissenting). All three agreed that the majority overvalued the state’s interest in 
suppressing voter fraud and undervalued the impacts that Indiana’s voter-identification 
requirement would impose on the state’s most marginalized voters. Id. at 220–35 (Souter, 
J., dissenting); id. at 239–40 (Breyer, J., dissenting). 
 81 Id. at 191 (plurality opinion). 
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Second, in a similar vein, Anderson-Burdick’s scope is not settled. The 
Justices disagree about what counts as a burden under Anderson-Burdick. 
Some Justices—such as Stevens, Kennedy, and Roberts—are willing to 
consider an Anderson-Burdick challenge to a generally applicable law when 
the law imposes a disproportionate burden on a certain individual. A plaintiff 
who could concretely show that they would have to drive one hundred miles to 
obtain photo identification would do well in front of these Justices. Other 
Justices—such as Scalia, Thomas, and Alito—read Anderson-Burdick 
restrictively. They will reflexively uphold generally applicable voting 
restrictions. A plaintiff’s claim will fail unless they can show that the state 
applies its voting restriction in a discriminatory way. If the law forces 
everyone to obtain photo identification, it does not matter whether some 
people have to drive one hundred miles while others have to drive only one 
mile. According to these Justices, the law applies equally to all voters, and 
Anderson-Burdick will not stand in the state’s way. 

Finally, regardless of how the Court views Anderson-Burdick’s scope, a 
plaintiff must both clearly articulate the burdens they face and adequately 
support their claim with empirical evidence. More evidence is better; the Court 
wants receipts. Put differently, the Court will not go out of its way to strike 
down laws that impose only moderate burdens on the right to vote—the 
plaintiff must do the factual legwork for the Court.82 

B. Free Speech Is a Fundamental Right that Receives Strong Protection 

As protections for voting rights have waned, protections for speech rights 
have blossomed. The Roberts Court has been particularly protective of speech 
rights.83 While the current Court’s expansion of the First Amendment is a 
modern trend, it has long held that free speech encompasses more than just the 
spoken word.84 The Court offers the same protection to silent conduct that 
expresses an idea that it extends to verbal or written expression. As Justice 
Robert Jackson, writing for the Court in West Virginia State Board of 

 
 82 Michael T. Morley, Remedial Equilibration and the Right to Vote Under Section 2 
of the Fourteenth Amendment, 2015 U. CHI. LEGAL F. 279, 282–83 (arguing that Anderson-
Burdick encourages subjective, ad hoc decisions on election law). 
 83 Ronald K.L. Collins & David L. Hudson Jr., The Roberts Court—Its First 
Amendment Free Expression Jurisprudence: 2005–2021, 87 BROOK. L. REV. 5, 7 (“For 
some sixteen years and fifty-eight First Amendment free expression decisions rendered by 
the Court, [Chief Justice John Roberts] has been the prime mover of this area of law.”). 
 84 The Supreme Court has extended strong protections to a wide array of written 
expression. For example, the act of wearing a jacket with the slogan “Fuck the Draft” into a 
courthouse is protected speech, Cohen v. California, 403 U.S. 15, 16 (1971), as are the 
display of a message on a license plate, Wooley v. Maynard, 430 U.S. 705, 714–16 (1977), 
the practice of handing out leaflets in a shopping center, Talley v. California, 362 U.S. 60, 
60–62 (1960), and picketing, United States v. Grace, 461 U.S. 171, 176 (1983). 
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Education v. Barnette, powerfully articulated, “Symbolism is a primitive but 
effective way of communicating ideas.”85 States, causes, political parties, 
lodges, ecclesiastical groups, and individuals routinely attach meaning to 
special emblems, flags, or gestures.86 This concept is familiar to anyone who 
has spent time in a courthouse: judges cloak themselves in black robes, wield 
gavels, and sit in stately chairs, all to communicate their authority.87 Human 
conduct, in all its complexities, is often a “shortcut from mind to mind.”88 

Since Barnette, the Court has extended free-speech protection to an 
impressive array of silent conduct: wearing black armbands to school to 
protest the Vietnam War,89 parading in uniforms adorned with swastikas,90 
conducting a silent sit-in at a library to protest segregation,91 burning draft 
cards,92 burning the American flag,93 saluting the American flag,94 displaying 
an altered version of the American flag,95 displaying a red flag in support of 

 
 85 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 632–33 (1943). 
 86 Id. 
 87 Id. 
 88 Id. 
 89 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505–08 (1969). 
 90 Nat’l Socialist Party of Am. v. Vill. of Skokie, 432 U.S. 43, 43–44 (1977) (staying 
a lower court’s order that enjoined the Nazi Party from marching); Vill. of Skokie v. Nat’l 
Socialist Party of Am., 373 N.E.2d 21, 24 (Ill. 1978) (“The display of the swastika, as 
offensive to the principles of a free nation as the memories it recalls may be, is symbolic 
political speech intended to convey to the public the beliefs of those who display it.”). 
While the courts currently protect hate speech, it is of limited moral value and should be 
restricted; hate speech has no home in a democracy that champions the egalitarian values 
of equality and dignity. See generally JEREMY WALDRON, THE HARM IN HATE SPEECH 
(2012). Hate speech contributes nothing to the pursuit of truth, excludes the recipients of 
the hate speech from discourse, actively degrades their dignity, and reinforces vitriolic 
stereotypes. Id. at 4–5; see Alexander Tsesis, Dignity and Speech: The Regulation of Hate 
Speech in a Democracy, 44 WAKE FOREST L. REV. 497, 499–503 (2009) (arguing that a 
commitment to protecting free speech does not require a commitment to protecting hate 
speech). At base, hate speech is caustic to a free society. 
 91 Brown v. Louisiana, 383 U.S. 131, 141–42 (1966). 
 92 United States v. O’Brien, 391 U.S. 367, 376 (1968) (assuming that burning draft 
cards is speech). 
 93 Texas v. Johnson, 491 U.S. 397, 406 (1989). 
 94 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 632 (1943) (“There is no 
doubt that, in connection with the pledges, the flag salute is a form of utterance.”). 
 95 Spence v. Washington, 418 U.S. 405, 410 (1974) (“On this record there can be little 
doubt that appellant communicated through the use of symbols. The symbolism included 
not only the flag but also the superimposed peace symbol.”). 
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anarchy,96 dancing while nude,97 burning a cross,98 donating to political 
campaigns,99 and displaying a monument in a public park.100 

While broad, the Court’s expressive conduct holdings have boundaries. 
Because an “apparently limitless” variety of conduct can be labeled “speech,” 
only acts “sufficiently imbued with elements of communication” fall within 
the First Amendment’s scope.101 In other words, the First Amendment does 
not protect every act. Mundane conduct is not usually speech. A person simply 
walking down the street to get some fresh air does not “imbue” their conduct 
“with elements of communication” necessary to convey a message.102 Often, it 
makes sense to take conduct at surface level—not every act conceals a deeper 
meaning. However, when paired with a sign, a chant, or a raised fist, the act of 
walking down the street transforms from a mundane routine into a bold 
political statement. At bottom, First Amendment protection turns on 
context.103 

The Court created a two-part test in Texas v. Johnson to tell the difference 
between conduct that is communicative enough to come within the First 
Amendment’s purview and conduct that is not.104 Because the Court drew on 
its prior decision in Spence v. Washington, its expressive conduct test is 
commonly referred to as the Spence-Johnson test.105 Under this framework, 
the Court first asks whether the actor engaging in the conduct had an “intent to 
convey a particularized message.”106 Second, the Court evaluates whether “the 
likelihood was great that the message would be understood by those who 
viewed it.”107 

 
 96 Stromberg v. California, 283 U.S. 359, 369 (1931). 
 97 Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565–66 (1991). 
 98 Virginia v. Black, 538 U.S. 343, 360–61 (2003). There is little justification for 
shielding hate speech. See supra note 90. 
 99 Buckley v. Valeo, 424 U.S. 1, 14–15 (1976); Citizens United v. Fed. Election 
Comm’n, 558 U.S. 310, 364–65 (2010); Fed. Election Comm’n v. Cruz, 596 U.S. 289, 
301–02 (2022). 
 100 Pleasant Grove City v. Summum, 555 U.S. 460, 476 (2009). 
 101 Spence v. Washington, 418 U.S. 405, 409 (1974) (quoting United States v. 
O’Brien, 391 U.S. 367, 376 (1968)). 
 102 Id. 
 103 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 632–33 (1943) (“A person 
gets from a symbol the meaning [they put] into it.”). 
 104 Texas v. Johnson, 491 U.S. 397, 404 (1989). 
 105 Id. (citing Spence, 418 U.S. at 410–11); see, e.g., Cressman v. Thompson, 719 F.3d 
1139, 1149 (10th Cir. 2013) (referring to the “Spence-Johnson factors”). For criticism of 
the Spence test as a tool for determining whether conduct is covered by the First 
Amendment, see generally Robert Post, Recuperating First Amendment Doctrine, 47 STAN. 
L. REV. 1249 (1995). 
 106 Johnson, 491 U.S. at 404 (quoting Spence, 418 U.S. at 410–11). 
 107 Id. 
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The facts of Johnson help demonstrate how the Court applies the test in 
practice. Gregory Johnson protested at the 1984 Republican National 
Convention in Dallas, Texas, by burning an American flag in front of Dallas 
City Hall.108 The police arrested Mr. Johnson for violating Texas’s flag-
desecration law.109 He was convicted and sentenced to one year in prison and 
a fine of $2,000.110 The Court held that Johnson’s flag-burning was protected 
speech.111 The Court reasoned that, because Mr. Johnson intended to 
demonstrate disapproval for the Reagan Administration by burning the flag at 
the same time the convention renominated Ronald Reagan for President, his 
conduct met the first Spence-Johnson prong.112 As to the second prong, the 
Court reasoned that other protesters were likely to understand the political 
context and receive Johnson’s message.113 Ultimately, the Court held that 
Texas violated Mr. Johnson’s First Amendment rights and affirmed the Texas 
Supreme Court’s dismissal of his case.114 

Once the Court decides that conduct is expressive enough to receive First 
Amendment protection under the Spence-Johnson test, it subjects laws that 
burden the conduct to strict scrutiny.115 Under strict scrutiny, the government 
bears the burden of proving that the law both furthers a compelling state 
interest and that it is narrowly tailored to achieve that interest.116 Strict 
scrutiny is a demanding standard. While not always fatal, laws subjected to the 
analysis rarely survive.117 

IV. THE HURLEY CIRCUIT SPLIT 

While the ink was still drying on the majority opinion in Texas v. Johnson 
(1989),118 the Supreme Court decided Hurley v. Irish-American Gay, Lesbian 
 
 108 Id. at 399. 
 109 Id. at 400.  
 110 Id. 
 111 Id. at 406.  
 112 Johnson, 491 U.S. at 406. 
 113 Id. 
 114 Id. at 420, aff’g Johnson v. State, 755 S.W.2d 92 (Tex. Crim. App. 1988) (ordering 
dismissal of Johnson’s charges). 
 115 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 340 (2010). 
 116 Id. 
 117 Winkler, supra note 63, at 796. However, “strict scrutiny is actually most fatal in 
the area of free speech, where the survival rate is 22 percent, lower than in any other right.” 
Id. at 844. This result tracks with the development of free-speech jurisprudence. The Court 
first adopted the practice of applying strict scrutiny to laws that burden speech in the early 
1960s. Richard H. Fallon Jr., Strict Judicial Scrutiny, 54 UCLA L. REV. 1267, 1278–79 
(2007). As the Court has noted, “Precision of regulation must be the touchstone in an area 
so closely touching our most precious freedoms.” NAACP v. Button, 371 U.S. 415, 438 
(1963). 
 118 Johnson, 491 U.S. 397 (1989). 
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and Bisexual Group of Boston (1995).119 Hurley changed the direction of 
expressive conduct doctrine by altering the “particularized message” 
requirement from the first prong of Spence-Johnson.120 The extent to which 
the Court altered the Spence-Johnson particularity requirement is the subject 
of a four-way circuit split.121 

A. The Hurley Decision 

In Hurley, the Court dealt with an unusual speech issue: whether group 
conduct that lacks a discrete message falls within the First Amendment’s 
protections.122 The Court held that it does.123 The case started as an informal 
dispute between a St. Patrick’s Day parade organizer and the Irish-American 
Gay, Lesbian and Bisexual Group of Boston (GLIB).124 GLIB wanted to 
participate in Boston’s highly publicized St. Patrick’s Day parade.125 The 
parade organizers wanted to exclude any “sexual themes” contrary to 
“traditional religious and social values” from their parade.126 The organizers 
denied GLIB’s parade application.127 In the organizers’ view, allowing a queer 
organization to march was beyond the pale.128 

The case made its way to the Court after GLIB sued the organizers under a 
state public accommodations law that prohibited any place of public 
accommodation from discriminating on the basis of sexual orientation.129 
GLIB won in the state courts, the organizers appealed, and the Court granted 

 
 119 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557 (1995). 
 120 Id. at 569. 
 121 See infra Part IV.B. See generally Sandy Tomasik, Note, Can You Understand This 
Message? An Examination of Hurley v. Irish-American Gay, Lesbian & Bisexual Group of 
Boston’s Impact on Spence v. Washington, 89 ST. JOHN’S L. REV. 265 (2015). 
 122 Hurley, 515 U.S. at 566. 
 123 Id. at 566. 
 124 Id. at 560–61. 
 125 Id. at 561. 
 126 Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos. v. City of Boston, 636 N.E.2d 
1293, 1295 (Mass. 1994), rev’d, 515 U.S. 557 (1995). 
 127 Hurley, 515 U.S. at 561. 
 128 See Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 636 N.E.2d at 1295 n.8. This 
Note uses “queer” as an umbrella term for individuals who identify as LGBTQ+. I do not, 
by any means, use it as a pejorative or slur. For further explanation, see Stylebook, ASS’N 
OF LGBTQ+ JOURNALISTS, https://www.nlgja.org/stylebook-on-lgbtq-terminology [https://
perma.cc/2HM4-5QCG]. For a thoughtful article on the history of the term’s use, see 
Mollie Clarke, ‘Queer’ History: A History of Queer, U.K. NAT’L ARCHIVES BLOG (Feb. 9, 
2021), https://blog.nationalarchives.gov.uk/queer-history-a-history-of-queer [https://
perma.cc/Q85C-Z6JP]. 
 129 Hurley, 515 U.S. at 561. 
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certiorari.130 The organizers argued that their parade was expressive conduct, 
shielded by the First Amendment from any state-compelled alteration.131 
Being forced to include GLIB, the organizers argued, would irreparably 
change the parade’s message and frustrate their autonomy as speakers.132 

The Court unanimously held in the organizers’ favor.133 Even though the 
organizers combined “multifarious voices” with inconsistent messages, the 
Court held that parades are inherently expressive.134 The Court protected the 
organizers’ conduct as speech, despite the fact that it conveyed no 
particularized message.135 The Court glossed over the Spence-Johnson test 
entirely, reasoning that “a narrow, succinctly articulable message is not a 
condition of constitutional protection.”136 Justice Souter, writing for the Court, 
warned that confining the definition of speech to “expressions conveying a 
‘particularized message,’” as in Spence v. Washington, would leave “the 
unquestionably shielded painting of Jackson Pollock, music of Arnold 
Schöenberg, or Jabberwocky verse of Lewis Carroll” unprotected.137 

Whether Hurley repudiated the Spence-Johnson particularity requirement 
is an open question. While some have framed the expressive conduct issue in 
Hurley narrowly, as dealing only with group conduct like parades or 
protests,138 lower courts have applied Hurley to a wide variety of individual 
conduct.139 Recently, the Court itself cited Hurley approvingly in another case 
involving a free-speech challenge to a public-accommodation law.140 It did not 
cite Spence-Johnson.141 With nearly thirty years to reflect, the Court has 
shown no interest in clarifying the test for expressive conduct. It has left that 
unenviable task to the circuit courts. 

 
 130 Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 636 N.E.2d at 1301; Hurley, 515 
U.S. at 566. 
 131 Hurley, 515 U.S. at 567. 
 132 See id. at 572–73. 
 133 Id. at 573. 
 134 Id. at 558. 
 135 See Transcript of Oral Argument at 6–7, Hurley, 515 U.S. 557 (No. 94-749). At 
oral argument, Justice Souter asked the parade organizers’ counsel whether their case 
turned on the “particular message” potentially conveyed by the parade, a message Souter 
described as “a celebration of religious and social values of Irish Catholics.” Id. The 
organizers’ counsel responded, “I would think not.” Id. 
 136 Hurley, 515 U.S. at 569. 
 137 Id. (citation omitted). 
 138 Dana Anderson-Carson, Hurley v. Irish-American Gay, Lesbian and Bisexual 
Group of Boston: “Symbolic Speech” and Its First Amendment Protections: Is Association 
Assimilation?, 23 S.U. L. Rev. 93, 101 (1995). 
 139 See infra Part IV.B. 
 140 303 Creative LLC v. Elenis, 600 U.S. 570, 586–93 (2023). 
 141 See generally id. 
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B. After Hurley, Each Circuit Applies a Different “Particularized 
Message” Standard to Expressive Conduct 

The circuit courts have had a difficult time grappling with Hurley. The 
circuits have split into four camps. The Second Circuit reads Hurley as leaving 
the Spence-Johnson test wholly intact.142 The Third,143 Seventh,144 and Eight 
Circuits145 read Hurley as eliminating the “particularized message” 
requirement entirely.146 The Sixth and Ninth Circuits fall somewhere in 
between, reading Hurley as lowering the level of particularity required for 
conduct to transform into expression.147 Finally, the Eleventh Circuit has 
adopted a reasonable-person standard that requires a minimal level of 
particularity.148 

1. The Third, Seventh, and Eighth Circuits: Particularity Is Dead 

The Third, Seventh, and Eighth Circuits have liberalized the 
Spence-Johnson test the most. The principal case for this side of the split is 
Tenafly Eruv Association v. Borough of Tenafly.149 In Tenafly, a borough in 
New Jersey removed items of religious significance to the Orthodox Jewish 
community (lechis) from several utility poles.150 The lechis, made from thin 
strips of black plastic that were nearly indistinguishable from surrounding 
utility wires, marked the boundaries of certain areas of religious 
importance.151 The Third Circuit held that the community’s display of the 
lechis was not protected speech because the items were purely functional and 
nearly impossible to see.152 In doing so, the court recognized that “Hurley 
eliminated the ‘particularized message’ aspect of the Spence-Johnson test.”153 
The court crafted a new context-based standard: “[C]onduct is expressive if, 

 
 142 Cressman v. Thompson, 719 F.3d 1139, 1150–51, 1153 (10th Cir. 2013) 
(identifying the Hurley circuit split but declining to adopt a post-Hurley standard). 
 143 Id. at 1155–56. 
 144 Discount Inn, Inc. v. City of Chicago, 803 F.3d 317, 326 (7th Cir. 2015). 
 145 Interactive Digit. Software Ass’n v. St. Louis Cnty., 329 F.3d 954, 957 (8th Cir. 
2003). 
 146 Cressman, 719 F.3d at 1155–56. 
 147 Id. 
 148 Holloman ex rel. Holloman v. Harland, 370 F.3d 1252, 1270 (11th Cir. 2004); 
Burns v. Town of Palm Beach, 999 F.3d 1317, 1336–37 (11th Cir. 2021).  
 149 Tenafly Eruv Ass’n v. Borough of Tenafly, 309 F.3d 144 (3d Cir. 2002). 
 150 Id. at 151–52. Lechis designate an area called an eruv, in which adherents to the 
Orthodox Jewish faith are permitted to push or carry items on the Sabbath and Yom 
Kippur. Id. 
 151 Id. 
 152 Id. at 162. 
 153 Id. at 160. 
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considering the nature of the activity, combined with the factual context and 
environment in which it was undertaken, we are led to the conclusion that the 
activity was sufficiently imbued with elements of communication . . . .”154 

Though the Seventh and Eighth Circuits have followed the Third Circuit in 
liberalizing Spence-Johnson, they have done so hesitantly. Seizing on the 
Supreme Court’s references to painting, music, and literature in Hurley,155 
both circuits have cabined their analyses to cases involving works of art.156 
Artwork need not convey a particularized message to enjoy the First 
Amendment’s protections.157 It is unclear whether the Seventh and Eighth 
Circuits will translate their liberalization of Spence-Johnson to other forms of 
conduct. 

2. The Second Circuit: Particularity Is Alive and Well 

On the opposite end of the split, the Second Circuit stands alone in holding 
that the Spence-Johnson particularity requirement survived Hurley. In Church 
of the American Knights of the Ku Klux Klan v. Kerik, the Court noted that 
“while [it remains] mindful of Hurley’s caution against demanding a narrow 
and specific message,” it interprets Hurley to “leave intact” the particularity 
requirement.158 

The Court’s hesitance to liberalize Spence-Johnson could be due to the 
unfortunate facts in Kerik. There, a branch of the Ku Klux Klan (KKK) 
applied for a parade permit in New York City to hold an event in the center of 
Manhattan.159 The KKK wanted to parade around in robes, hoods, and masks 
to evoke the terror of the Reconstruction era and celebrate their racist and 
misogynistic beliefs.160 The city denied the KKK’s permit application, citing a 
state law that made it a crime for groups to congregate in public places while 
wearing masks.161 The KKK sued, arguing that wearing a mask is expressive 
conduct protected by the Free Speech Clause.162 A federal district court agreed 

 
 154 Id. (cleaned up). 
 155 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 569 
(1995). 
 156 Discount Inn, Inc. v. City of Chicago, 803 F.3d 317, 326 (7th Cir. 2015) (Posner, 
J.) (holding that landscaping can be protected speech); Interactive Digit. Software Ass’n v. 
St. Louis Cnty., 329 F.3d 954, 957 (8th Cir. 2003) (holding that video games are protected 
speech). 
 157 Discount Inn, 803 F.3d at 326; Interactive Digit. Software, 329 F.3d at 957. 
 158 Church of American Knights of Ku Klux Klan v. Kerik, 356 F.3d 197, 205 n.6 (2d 
Cir. 2004). 
 159 Id. at 200. 
 160 Id. 
 161 Id. at 201. 
 162 Id. at 202–03. 
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and issued an injunction.163 It cited Hurley to support its decision; a mask need 
not convey a particularized message to receive First Amendment protection.164 
The Second Circuit reversed.165 It reasoned that the other parts of the KKK’s 
uniform—white robes and hoods—were sufficiently expressive.166 Because 
the mask added little to the modern Klan’s efforts to connect themselves to the 
past Klan, its message was not particularized.167 It is unclear whether the 
Second Circuit carried out its analysis with an eye toward a particular result or 
whether it genuinely believed in the staying power of Spence-Johnson. Either 
way, Spence-Johnson particularity remains the law of the land in the Second 
Circuit.168 

3. The Sixth and Ninth Circuits: Particularity Is in Limbo 

The Sixth and Ninth Circuits straddle the midpoint of the Hurley split. 
These circuits hold that Hurley lowered—but did not do away with—the 
Spence-Johnson particularity requirement. In other words, Hurley and 
Spence-Johnson live in harmony. In Blau v. Fort Thomas Public School 
District, the Sixth Circuit upheld a school dress code against a First 
Amendment challenge.169 It decided that absent a desire to convey something 
particular, choosing to wear one set of clothing over another is not expressive 
conduct.170 The Court cited the particularized-message language of Spence-
Johnson and then noted that, in light of Hurley, the particularity threshold “is 
not a difficult one.”171 The Ninth Circuit carried out a nearly identical 
analysis, holding that a wedding is expressive.172 Although a wedding’s 
message is not succinct, it is particular: the happy couple makes many silent 
statements “about [themselves], their beliefs, and their relationship to each 
other and to their community.”173 

4. The Eleventh Circuit: The Reasonable Person Makes an Appearance 

The Eleventh Circuit took a unique approach to Hurley. It liberalized the 
Spence-Johnson test by adopting a bare-minimum particularity requirement. In 
Holloman ex rel. Holloman v. Harland, the Court extended First Amendment 
 
 163 Id. at 201. 
 164 Kerik, 356 F.3d at 202. 
 165 Id. at 211. 
 166 Id. at 206–07. 
 167 Id. 
 168 Rightfully, no one shed a tear for the KKK. 
 169 Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 389 (6th Cir. 2005) (Sutton, J.). 
 170 Id. 
 171 Id. at 388. 
 172 Kaahumanu v. Hawaii, 682 F.3d 789, 798–99 (9th Cir. 2012). 
 173 Id. at 799. 
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protection to a student who raised his fist in the air during the Pledge of 
Allegiance to protest his school’s disciplinary action against another student 
who refused to say the pledge the previous day.174 The Court articulated the 
test as “whether the reasonable person would interpret [the conduct] as some 
sort of message, not whether an observer would necessarily infer a specific 
message.”175 Although the particular message might not be obvious, a student 
who raises their fist during the Pledge of Allegiance communicates “a 
generalized message of disagreement or protest directed toward [the principal], 
the school, or the country in general.”176 That generalized message, in the 
Eleventh Circuit’s view, is protected under Hurley. 

V. UNDER THE POST-HURLEY CIRCUIT APPROACHES, VOTING IS 
EXPRESSIVE CONDUCT 

This Part applies the various post-Hurley expressive conduct approaches 
to the act of voting. While others have argued that voting is speech under the 
Supreme Court’s voting rights precedents,177 the Hurley circuit split has gone 
unnoticed. This Note is the first to argue that the post-Hurley approaches 
provide ample support for the voting-as-speech argument. With the exception 
of the Second Circuit, every circuit to consider the implications of Hurley has 
liberalized the Spence-Johnson test by softening its “particularized message” 
requirement.178 Under the majority of circuit approaches, voting is expressive 
conduct. The circuits—which have grappled with Hurley for nearly three 
decades—have laid the groundwork for the Court to finally recognize that 
voting is core political speech entitled to strict scrutiny review. 

A. The Shortcoming: Voting Fails the Spence-Johnson Test 

Voting does not meet the traditional standard for expressive conduct. 
Under a garden-variety Spence-Johnson analysis, an act falls within the First 
Amendment’s protections when the actor had an “intent to convey a 
particularized message” and “the likelihood was great that the message would 
be understood by those who viewed it.”179 The Court’s end goal is to assess 
whether the act is “sufficiently imbued with elements of communication.”180 
 
 174 Holloman ex rel. Holloman v. Harland, 370 F.3d 1252, 1270 (11th Cir. 2004). 
 175 Id. at 1270. 
 176 Id. 
 177 Derfner & Hebert, supra note 14, at 486 n.100 (citing a lengthy list of Supreme 
Court cases that describe the act of voting as expressive). 
 178 See supra Part IV.B. 
 179 Texas v. Johnson, 491 U.S. 397, 404 (1989) (quoting Spence v. Washington, 418 
U.S. 405, 410–11 (1974)). 
 180 Spence, 418 U.S. at 409 (quoting United States v. O’Brien, 391 U.S. 367, 376 
(1968)). 
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Applying the Spence-Johnson elements, the Court would not protect 
voting as expressive conduct. Voting is not like saluting a flag, burning a draft 
card, or organizing a parade.181 It happens in secret,182 and it can convey a 
wide range of ideas and emotions: satisfaction with current affairs, outrage at 
the government, a sense of civic duty, or loyalty to a political party or 
candidate.183 Voting does not convey a “particularized” message in the way 
that Spence-Johnson requires, especially not a particularized message that an 
observer would understand. Thus, under the current framework, voting is not 
“sufficiently imbued with elements of communication.”184 Even without 
relying on Spence-Johnson, the Court could reach the same conclusion by 
taking a page out of the Second Circuit’s book. It could recognize the plentiful 
alternative forms of political expression available to voters outside of the 
voting booth: political donations, advertisements, and petitions.185 Because 
voters can express themselves through a variety of alternative channels, voting 
itself does not need First Amendment protection.186 

B. The Stepping Stone: Voting Meets the Majority of Post-Hurley 
Circuit Tests 

While the Supreme Court would not protect voting as speech under 
Spence-Johnson, it might be persuaded by the majority of post-Hurley circuit 
court approaches. After Hurley, the Third, Sixth, Seventh, Eighth, Ninth, and 
Eleventh Circuits all softened Spence-Johnson’s particularity requirement, 
albeit to varying degrees.187 The difference between the circuit approaches is 
more than semantic; each approach offers unique advantages and is bound by 
 
 181 See Nev. Comm’n on Ethics v. Carrigan, 564 U.S. 117, 124–27 (2011) (holding 
that legislators do not have a free-speech interest in casting votes but leaving open the 
question of whether individual voters have a stronger interest). 
 182 Compare Matthew Tate-Smith, Voters Have the Right to a Secret Ballot, 
CAMPAIGN LEGAL CTR. (Mar. 14, 2023), https://campaignlegal.org/update/voters-have-
right-secret-ballot [https://perma.cc/HR4B-WS2G] (noting that most elections in the 
United States utilize a secret-ballot system), with Secrecy in Voting in American History: 
No Secrets There, INST. FOR ADVANCED TECH. IN THE HUMANS., https://
sociallogic.iath.virginia.edu/node/30 [https://perma.cc/67GS-B3R5] (noting that voting 
was a public affair for most of U.S. history). To be sure, the First Amendment protects 
anonymous speech. Talley v. California, 362 U.S. 60, 64 (1960) (“Anonymous pamphlets, 
leaflets, brochures and even books have played an important role in the progress of 
mankind.”). 
 183 Alexander A. Schuessler, Expressive Voting, 12 RATIONALITY & SOC’Y. 87, 88–89 
(2000). 
 184 Spence, 418 U.S. at 409. 
 185 See supra Part IV.B.2; see Derfner & Hebert, supra note 14, at 471, 486–87. 
 186 Ward v. Rock Against Racism, 491 U.S. 781, 802–03 (1989) (upholding a speech 
restriction because it left open “ample channels of communication”). 
 187 See supra Part IV.B. 
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unique limitations.188 Where the rubber meets the road, the approaches can 
produce different results.189 Regardless, voting is speech under all of the 
approaches. Starting with the easiest case, voting is clearly speech under the 
Eleventh Circuit’s reasonable-person test. Second, voting is likely speech 
under the contextual test prevalent in the Third, Seventh, and Eighth Circuits. 
Finally, in the hardest case, voting is plausibly speech under the Sixth and 
Ninth Circuits’ low-bar particularity test. 

1. Voting Is Clearly Speech Under the Eleventh Circuit’s Reasonable-
Person Test 

The Eleventh Circuit has adopted a unique approach to expressive 
conduct. When faced with an expressive conduct claim, the Eleventh Circuit 
asks “whether the reasonable person would interpret [the conduct] as some sort 
of message.”190 The claimant need not intend to convey a specific message.191 
The Eleventh Circuit understood Hurley to eliminate Spence-Johnson’s 
particularity requirement entirely.192 

Under the Eleventh Circuit’s standard, voting is clearly speech. Voting is 
not an accidental endeavor. When a person casts a ballot, they intend to 
convey something: the voter’s support for or opposition to a particular 
candidate or policy, their commitment to national democracy, their excitement 
about taking part in community decision-making, or their sense of civic duty. 
The message might be ambiguous, and it might be private, but the act of 
voting is not meaningless. The exercise of the political franchise is something 
that others would readily recognize as expressive. A reasonable person who 
saw someone wait in line at a polling place, enter a voting booth, and leave 
with an “I Voted” sticker193 could reasonably infer that the voter wanted to 
express their political will. Voting is an intentional act; we do it to decide the 
most pressing issues facing the country. Something so important—so central 
to the nation’s identity—must not be cheapened to meaningless routine. To 
reject the voting-as-speech argument is to reject the value of voting itself. At 
the bare minimum, voting expresses something. 

Courts in the Eleventh Circuit have applied the reasonable-person standard 
to activity that, while political, does not speak to the core of representative 
democracy in the same way that casting a ballot does. Under the reasonable-

 
 188 See Tomasik, supra note 121, at 276–88. 
 189 Id. at 288–90. 
 190 Holloman ex rel. Holloman v. Harland, 370 F.3d 1252, 1270 (11th Cir. 2004). 
 191 Id. 
 192 Id. 
 193 Christina Zdanowicz, Janelle Davis, Lauren M. Johnson & Kelsie Smith, What ‘I 
Voted’ Stickers Look Like in All 50 States, CNN (Nov. 2, 2020), https://www.cnn.com/
interactive/2020/11/politics/vote-stickers-trnd [https://perma.cc/Q6NX-TYVH]. 
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person standard, handing out free food in a public park to convey a message 
about peace is expressive conduct,194 as is sending absentee-ballot applications 
in the mail to encourage voting.195 Framed this way, the act of voting fits 
neatly within the Eleventh Circuit’s understanding of the reasonable-person 
standard. If the reasonable person can understand the political message behind 
a free food stand, they can understand the general message behind a person’s 
vote. 

2. Voting Is Likely Speech Under the Third, Seventh, and Eighth 
Circuits’ Contextual Test 

The Third, Seventh, and Eighth Circuits have eliminated the Spence-
Johnson particularity requirement entirely.196 When faced with an expressive 
conduct question, these circuits consider “the nature of [the] activity, 
combined with the factual context and environment in which it was 
undertaken,” to determine whether the “activity was sufficiently imbued with 
elements of communication.”197 This standard depends heavily on context, and 
plaintiffs bears the burden of parsing the context to show that their conduct 
was sufficiently expressive.198 

Voting is likely speech under the context-dependent standard. The 
political context surrounding the act of voting is powerful. It suggests an 
expressive purpose. A person votes because they “want to express what they 
are,” or “what they are not.”199 At least one court in the Third Circuit has 
already held that political context can be the deciding factor in an expressive 
conduct decision.200 What’s more, voting has an analog to in-person vocal 
expression: voters are “motivated to vote by a desire to cheer a political party 
whose platform reflects their views and identity, and by a desire to boo parties 
whose platform does not.”201 Thus, voting serves more than a “purely 

 
 194 Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale, 901 F.3d 1235, 1238 
(11th Cir. 2018). 
 195 VoteAmerica v. Raffensperger, 696 F. Supp. 3d 1217, 1232–34 (N.D. Ga. 2023). 
 196 See supra Part IV.B.1; e.g., Tenafly Eruv Ass’n v. Borough of Tenafly, 309 F.3d 
144, 160 (3d Cir. 2002). 
 197 Tenafly, 309 F.3d at 160 (citation omitted). As noted supra in Part IV.B.1, the 
Seventh and Eight Circuits have a more limited reading of Hurley. Regardless, both 
circuits apply a similar, context-dependent expressive conduct standard in practice. See 
Discount Inn, Inc. v. City of Chicago, 803 F.3d 317, 326 (7th Cir. 2015); see also 
Interactive Digit. Software Ass’n v. St. Louis Cnty., 329 F.3d 954, 957 (8th Cir. 2003). 
 198 Tenafly, 309 F.3d at 161. 
 199 Javier Rivas & James Rockey, Expressive Voting with Booing and Cheering: 
Evidence from Britain, EUR. J. POL. ECON., Mar. 2021, Article No. 101956, at 1. 
 200 Young v. Kisenwether, 902 F. Supp. 2d 548, 555 (M.D. Pa. 2012). 
 201 Rivas & Rockey, supra note 199. 
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functional, non-communicative purpose.”202 Elections are public dramas, 
fraught with pageantry, glad-handing, and ultimately, messaging to voters. 
With that context in mind, it is a small step to suggest that voters send a 
message of their own from the polls. 

3. Voting Is Plausibly Speech Under the Sixth and Ninth Circuits’ 
Softened Particularity Test 

The Sixth and Ninth Circuits have adopted the least expansive post-Hurley 
standard. These circuits read Hurley to lower the particularity requirement but 
not eliminate it.203 To receive First Amendment protection in the Sixth and 
Ninth Circuits, conduct must convey some type of particularized message that 
an observer would understand.204 However, the actor’s conduct need not 
articulate a narrow or succinctly articulable message.205 

Admittedly, this standard presents the most difficulty for the voting-as-
speech argument. Voting does not meet the garden-variety Spence-Johnson 
particularity requirement.206 However, voting is plausibly speech under the 
softened particularity test. At a high level of generality, voting conveys a 
particular message: “By voting, citizens declare their choice to participate, 
express this in front of their neighbors and poll officials, and allow a public 
record of their choice.”207 Participation in electoral politics sends the message 
that the voter believes in the value of voting. That choice is powerful, given 
the low voter turnout in the United States.208 By setting themselves apart from 
nonvoters—and declaring “I voted”—voters send a message about themselves. 
That choice deserves First Amendment protection. 

It is far from certain that the Sixth or Ninth Circuit would protect voting as 
speech. However, one court in the Sixth Circuit has read the softened 
particularity requirement broadly.209 It held that living in a “homeless 
encampment” sends a message about a city’s affordable-housing crisis.210 
Similarly, the Ninth Circuit, applying the softened particularity requirement, 
extended First Amendment protection to the “distribution of sanctified vegan 
and vegetarian food.”211 As the Sixth Circuit articulated in Blau v. Fort 
Thomas Public School District, the particularity threshold “is not a difficult 
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one.”212 Given the application of the particularity standard, the court’s 
statement in Blau appears especially true in practice. Thus, voting is at least 
plausibly expressive conduct under the softened particularity standard. 

A. The End Result: Voting Restrictions Must Survive Heightened 
Scrutiny 

Restrictions on core political speech are generally subject to strict scrutiny 
review. This is especially true in the election-law context. As Justice Stevens, 
writing for the majority in McIntyre v. Ohio Elections Commission, observed, 
“When a[n election] law burdens core political speech, we apply ‘exacting 
scrutiny,’ and we uphold the restriction only if it is narrowly tailored to serve 
an overriding state interest.”213 This hard-line rule makes sense within the 
Court’s broader free-speech jurisprudence. The Court has consistently 
recognized that “[p]olitical speech is ‘indispensable to decisionmaking in a 
democracy.’”214 It also accords with historical context. The story of free 
speech in the United States is one of expansion.215 Voting is just the next link 
in the long chain of conduct protected by the First Amendment. 

There is one caveat: not all restrictions on political speech are subject to 
strict scrutiny. As the Court noted in Clark v. Community for Creative Non-
Violence, “[R]easonable time, place, or manner restrictions on expression are 
constitutionally acceptable.”216 Many time, place, or manner (TPM) measures 
make good sense. A city ordinance that prohibits loud noises during evening 
hours is a classic example.217 The Court in Cox v. New Hampshire recognized 
that “[c]ivil liberties, as guaranteed by the Constitution, imply the existence of 
an organized society maintaining public order without which liberty itself 
would be lost in the excesses of unrestrained abuses.”218 As such, TPM 
 
 212 Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 388 (6th Cir. 2005). 
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analysis is less demanding than strict scrutiny analysis.219 To qualify as a TPM 
measure, a speech restriction must meet three requirements: (1) it must be 
content-neutral, (2) it must be narrowly tailored to serve a substantial 
government interest, and (3) it must leave open ample alternative channels of 
communication.220 In a world where voting is speech, a state would likely 
justify its voting restrictions as TPM measures.221 A voter-identification 
requirement, for example, does not forbid a person from voting wholesale. 
Instead, it simply dictates the manner in which the state allows a person to 
vote: with identification. 

Advocates who insist on across-the-board strict scrutiny analysis for 
voting rights cases can address TPM concerns in several ways.222 First, they 
can argue that the legislature adopted voting restrictions with an improper 
motive. For example, an advocate might find statements in the legislative 
history showing that the legislature acted to suppress votes for a particular 
party, silence a particular demographic, or generally suppress voting activity. 
Although the Court disavows reliance on legislative history,223 it sometimes 
uses it in First Amendment cases.224  

 
 219 Ward v. Rock Against Racism, 491 U.S. 781, 798 n.6 (1989) (“While time, place, 
or manner regulations must also be ‘narrowly tailored’ in order to survive First 
Amendment challenge, we have never applied strict scrutiny in this context. As a result, the 
same degree of tailoring is not required of these regulations, and least-restrictive-
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 220 Id. 
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 222 During a phone call with me, Professor Jacob Schriner-Briggs helpfully noted that 
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analysis is more agile than strict-scrutiny review. TPM analysis would likely allow the 
state to implement noncontroversial voting measures like registration and residency 
requirements without challenge. 
 223 United States v. O’Brien, 391 U.S. 367, 383 (1968) (“It is a familiar principle of 
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Second, strict scrutiny advocates could challenge the government’s 
asserted interest or the law’s tailoring. This approach is fact-dependent. A 
strict scrutiny advocate would have to critically assess the state’s interest and 
method. While the narrow-tailoring prong of TPM analysis does not require 
the state to regulate using the least restrictive means available, it does require 
that “the means chosen are not substantially broader than necessary to achieve 
the government’s interest.”225 In other words, a state voting restriction that 
casts too wide a net could face strict scrutiny review.  

Finally, strict scrutiny advocates can argue that a state’s voting restriction 
does not leave open ample alternative channels of communication. Voting is 
not like other forms of expression. A voter could express their will in other 
forms—giving a speech, picketing, or signing petitions, for instance—but 
nothing fully simulates the message behind a ballot. A politician can afford to 
ignore constituent emails; she cannot afford to ignore constituent votes. 
Drawing on voting’s power and political importance, a strict scrutiny advocate 
could argue that voters have no true alternative channel for expression. 

Assuming that TPM concerns can be set aside and that voting is core 
political speech, any restriction on the right to vote must survive strict 
scrutiny. When the state erects barriers between the voter and the ballot box, it 
must have a compelling reason for doing so, and it must choose the least 
restrictive means possible. An across-the-board strict scrutiny rule would call 
into question many state voting restrictions.226 It would also require the 
Supreme Court to revisit the Anderson-Burdick framework.227 This result is 
desirable: it would afford the vote the constitutional protection it deserves. The 
political franchise is a fundamental right of expression held by the people, not 
a privilege granted by the state, revokable on the legislature’s whims. The 
Court’s voting rights precedent should reflect that principle. The Court can no 
longer continue to sacrifice the people’s right to vote at the altar of legislative 
convenience. Expressive voting demands more. 

B. An Alternative: Emphasizing Speech Interests Within the Existing 
Framework 

There are compelling concerns with the voting-as-speech approach. 
Regardless of whether voting is speech under the post-Hurley circuit holdings, 
the Court will likely hesitate to subject voting restrictions to across-the-board 
strict scrutiny. This Subpart outlines some of the reasons the Court might 
hesitate to follow the voting-as-speech argument to its natural conclusion. In 
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response to those concerns, this Subpart also explores a more practical 
alternative that balances the need to recognize voting as core political speech 
and the Court’s likely unwillingness to uproot the Anderson-Burdick voting 
restriction framework. 

1. Concerns with Across-the-Board Strict Scrutiny 

The most obvious impediment to the voting-as-speech approach is the 
principle of stare decisis. The Anderson-Burdick framework is well established 
and regularly relied upon.228 The Burdick court even made an unflattering 
reference to the voting-as-speech argument in dicta.229 While the Roberts 
Court is speech-friendly230 and stare-decisis-hostile,231 it would likely pause 
before uprooting Anderson-Burdick altogether. Courts, legislators, and 
litigants alike have come to take the framework as a given. The Court will 
accord those reliance interests heavy weight. 

Practicality is another impediment to the voting-as-speech argument. The 
Burdick Court warned that a strict scrutiny-only rule for voting rights cases 
would “tie the hands of States” and prevent them from ensuring “that elections 
are operated equitably and efficiently.”232 One could quibble that the right to 
vote is a natural right with which the state has little business interfering233 or 
that the need for states to regulate ballot access is minimal,234 but a voting-as-
speech argument that is theoretically sound is useless if the courts refuse to 
 
 228 Anderson v. Celebrezze, 460 U.S. 780, 786–90 (1983); Burdick v. Takushi, 504 
U.S. 428, 433–35 (1992); 25 AM. JUR. 2D Elections § 4, Westlaw (database updated May 
2025); see supra Part III.A. For a survey of cases where lower courts have applied the 
Anderson-Burdick framework, see Andrew Vazquez, Updating Anderson-Burdick to 
Evaluate Partisan Election Manipulation, 1 FORDHAM L. VOTING RTS. & DEMOCRACY F. 
44, 45–50 (2022); Keeley B. Gogul, Comment, Reifying Anderson-Burdick: Voter 
Protection in the Time of Pandemic and Beyond, 90 U. CIN. L. REV. 259, 271–75 (2021); 
and Lichtenstein v. Hargett, 83 F.4th 575, 589–94 (6th Cir. 2023). 
 229 Burdick, 504 U.S. at 438 (“Attributing to elections a more generalized expressive 
function would undermine the ability of States to operate elections fairly and efficiently.”). 
 230 Collins & Hudson, supra note 83, at 7. 
 231 Geoffrey R. Stone, The Roberts Court, Stare Decisis, and the Future of 
Constitutional Law, 82 TUL. L. REV. 1533, 1536–42 (2008); see, e.g., Dobbs v. Jackson 
Women’s Health Org., 597 U.S. 215, 262–80 (2022). 
 232 Burdick, 504 U.S. at 433. 
 233 Franita Tolson, The Popular Sovereignty Foundations of the Right to Vote 28 (Feb. 
17, 2014) (unpublished manuscript) (on file with author); KEYSSAR, supra note 10, at 10 
(“The idea that voting was a right, even a natural right, had become increasingly 
widespread in the eighteenth century (its ancestry dated to antiquity) and was embraced by 
many small farmers and artisans, as well as by the most radical leaders of the revolution, 
such as [Benjamin] Franklin, Thomas Young of Pennsylvania, and Ethan Allen of 
Vermont.”). 
 234 See generally JUSTIN LEVITT, BRENNAN CTR. FOR JUST., THE TRUTH ABOUT VOTER 
FRAUD (2007). 
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apply it in practice. All said, the Court recognizes the “wide scope” of the 
states’ power to regulate ballot access.235 

Finally, the Court will likely express some balance-of-power concerns. 
The Court has become increasingly insistent that Congress—not the executive 
or judiciary—must address the country’s issues.236 Congress and the people 
create new fundamental rights, not the Court.237 The Court’s eagerness for 
legislative action applies with even more force in the voting rights context.238 
A major piece of voting rights legislation passed the U.S. House of 
Representatives in 2021 but failed in the Senate.239 Congress has not taken 
meaningful action on voting rights since. The specter of congressional action 
gives the Court an out: if Congress acts on voting rights, the Court will not 
need to pass judgment, but if Congress continues its inaction, the Court will 
chide the legislators for their failure and will refuse to recognize an affirmative 
right to vote in an effort to prod Congress into legislating. In either world, the 
Court might reject the voting-as-speech argument because it does not think 
itself the proper actor.240 

 
 235 Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S. 45, 51 (1959). 
 236 Kristin E. Hickman, The Roberts Court’s Structural Incrementalism, 136 HARV. L. 
REV. F. 75, 77–78 (2022) (“[T]he Roberts Court . . . takes seriously formalist conceptions 
of separation of powers, rule of law, and nondelegation principles. ‘Who decides?’ matters 
at least as much as, if not more than, the substantive policies being pursued through agency 
action. The Roberts Court is troubled by judicial doctrines that have contributed to the 
gradual shift of governmental power away from Congress and the courts in favor of 
administrative agencies.” (footnote omitted)). 
 237 Dobbs v. Jackson Women’s Health Org. 597 U.S. 215, 340 (2022) (Kavanaugh, J., 
concurring) (“[W]hen it comes to creating new rights, the Constitution directs the people to 
the various processes of democratic self-government contemplated by the Constitution—
state legislation, state constitutional amendments, federal legislation, and federal 
constitutional amendments.”). 
 238 Shelby Cnty. v. Holder, 570 U.S. 529, 557 (2013) (“Our country has changed, and 
while any racial discrimination in voting is too much, Congress must ensure that the 
legislation it passes to remedy that problem speaks to current conditions.”); see also Rucho 
v. Common Cause, 588 U.S. 684, 716–20 (2019). 
 239 John R. Lewis Voting Rights Advancement Act of 2021, H.R. 4, 117th Cong. 
(2021); Erin B. Logan, John Lewis Voting Rights Bill Fails in Senate Amid Rise of GOP-
Led State Restrictions, L.A. TIMES (Nov. 3, 2021), https://www.latimes.com/politics/story/
2021-11-03/john-lewis-voting-rights-bill-fails-in-senate-amid-cascade-of-gop-led-state-
restrictions. 
 240 The Court is much more willing to protect speech rights against government 
intrusion. For example, in 303 Creative LLC v. Elenis, the Court invalidated a Colorado 
statute that prohibited discrimination against queer individuals in places of public 
accommodation on the grounds that the law “force[d]” a wedding planner to voice support 
for the queer community by serving a same-sex couple. 600 U.S. 570, 596–98 (2023). The 
law was arguably content-neutral, id. at 629–31 (Sotomayor, J., dissenting), and supported 
by compelling state interests, id. at 590–91 (majority opinion). Nevertheless, the Court 
struck down the statute. Id. at 603. 



442 OHIO STATE LAW JOURNAL [Vol. 86:2 

2. The Practical Approach 

While a rule that applies strict scrutiny to all voting restrictions is 
preferable, a less ambitious alternative might prove more practical. The perfect 
should not be the enemy of the good.241 It bears repeating: the following 
approach does not afford voting rights the protection they deserve. With that in 
mind, the Court may be more willing to entertain the voting-as-speech 
argument if it is cabined within the current Anderson-Burdick framework. 
Under a modified Anderson-Burdick approach, voters’ speech interests would 
be one of the factors a court must consider in weighing “the character and 
magnitude of the asserted injury” against “the precise interests put forward by 
the State as justifications for the burden” imposed by the law.242 Under this 
framework, a court would carry out the Anderson-Burdick analysis as normal. 
The only difference: the court must credit the plaintiff’s speech interest in 
casting a ballot. 

Because voting itself is speech, any “severe” restriction on ballot access 
must survive strict scrutiny, even if the law does not violate the Equal 
Protection Clause.243 In other words, under the modified Anderson-Burdick 
framework, a plaintiff may successfully sue a state for implementing a law that 
impedes ballot access solely on free speech grounds; they need not allege 
discriminatory intent. However, if the restriction is “reasonable” and the state 
has a strong regulatory interest, the Court will not scrutinize the law closely.244 
 
 241 Incrementalism is by no means desirable or inevitable. James M. Donovan, Baby 
Steps or One Fell Swoop?: The Incremental Extension of Rights Is Not a Defensible 
Strategy, 38 CAL. W. L. REV. 1, 62 (2001) (“The brute fact that incrementalism ‘happens’ 
does not mean that incrementalism is rational or that it should be deliberately pursued, 
much less that we are free to ignore the long-range implications of adopting an 
incrementalist position.”); Cary Coglianese & Jocelyn D’Ambrosio, Policymaking Under 
Pressure: The Perils of Incremental Responses to Climate Change, 40 CONN. L. REV. 1413, 
1413–14 (2008) (arguing that incrementalism is ill-suited to address climate change). But 
see generally Cinnamon Carlarne, Notes from a Climate Change Pressure-Cooker: Sub-
Federal Attempts at Transformation Meet National Resistance in the USA, 40 CONN. L. 
REV. 1351 (2008) (arguing that an incrementalist, grassroots approach to environmental 
legislation is promising). While the judiciary takes its time mulling over the theoretical 
particulars of a universal franchise, nontheoretical individuals will continue to live without 
the affirmative right to voice themselves politically. Because voting rights restrictions 
target the politically powerless, judicial hesitance could cost people their rights, dignity, 
autonomy, material well-being, and—in the worst cases—their lives. Indeed, the 
Constitution’s omission of an affirmative right to vote has its genesis in incrementalist 
thinking. KEYSSAR, supra note 10, at 11 (“[B]ecause they feared the universalist 
implications of natural rights claims, most proponents of a broader franchise offered more 
limited and specific arguments for changing the voting laws.”). 
 242 Burdick v. Takushi, 504 U.S. 428, 434 (1992) (quoting Anderson v. Celebrezze, 
460 U.S. 780, 789 (1983)). 
 243 Id. 
 244 Id. at 428. 
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While the modified Anderson-Burdick framework does not fully guarantee an 
affirmative right to vote, it does put a thumb on the scale for the voting-rights-
minded plaintiff. 

How would this work in practice? Consider Lassiter v. Northampton 
County Board of Elections, which was decided before the adoption of the 
Anderson-Burdick framework.245 There, the Court upheld a provision of the 
North Carolina Constitution that required all voters to pass a literacy test.246 
The Court thought that the test, which was “applicable to members of all 
races,” was a “fair way of determining whether a person is literate, not a 
calculated scheme to lay springes for the citizen.”247 It was the state’s 
prerogative, the Court reasoned, to “promote intelligent use of the ballot.”248 
The fact that the literacy test applied to everyone and ostensibly promoted a 
legitimate state goal was enough for the Court to conclude that a constitutional 
provision adopted during the height of the Jim Crow era to disenfranchise 
Black voters did not violate the Equal Protection Clause of the Fourteenth 
Amendment.249 

The Court’s analysis would have been different under the modified 
Anderson-Burdick framework. The fact that North Carolina’s literacy test 
applied to all races would not have mattered; the test was a barrier to the ballot 
box that frustrated the plaintiff’s right to express herself politically. If Ms. 
Lassiter had shown that that barrier was severe, the Court would have been 
obligated to apply strict scrutiny. And even if she did not establish that the 
literacy test imposed a severe restriction, the Court would have still been 
obligated to weigh her speech interests against North Carolina’s regulatory 
interests. It is unclear whether the Court would have held in Ms. Lassiter’s 
favor. But one thing is clear: Ms. Lassiter’s claim would have made it out of 
the starting gate. She would have had the potential to invoke strict scrutiny. 
That is more than can be said for the current voting rights framework. 

VI. CONCLUSION 

Bit by bit, protections for the right to vote have slipped away. This trend 
will continue without an active effort to change the Supreme Court’s 
permissive standard of review in voting rights cases. This Note adds novel 
support to an emerging solution: ground the right to vote in the Free Speech 

 
 245 Lassiter v. Northampton Cnty. Bd. of Elections, 360 U.S. 45 (1959). 
 246 Id. at 47 (“Every person presenting himself for registration shall be able to read and 
write any section of the Constitution in the English language.” (quoting N.C. CONST. art. 
VI, § 4)). 
 247 Id. at 53–54. 
 248 Id. at 51. 
 249 North Carolina Votes to Disenfranchise Black Residents, EQUAL JUST. INITIATIVE, 
https://calendar.eji.org/racial-injustice/aug/2 [https://perma.cc/WKE4-WJL3]. 
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Clause of the First Amendment. Like picketing, burning a flag, or donating to 
a political campaign, voting is core political speech that deserves the highest 
possible degree of constitutional protection. This Note is the first to identify 
the Supreme Court’s expressive conduct decision in Hurley v. Irish-American 
Gay, Lesbian and Bisexual Group of Boston, Inc.—and the four-way circuit 
split that decision spawned—as a source of support for the voting-as-speech 
argument. The circuits have grappled with Hurley for nearly three decades. 
They have laid the foundation for the Court to reverse course, hold that voting 
is speech, and give the political franchise the constitutional protection it 
deserves. 


