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In the mayhem that often accompanies a police officer’s use of force, 

all manner of mistakes and miscalculations can occur. Suspects are 

accidentally shot, innocent bystanders are bitten by police dogs, and 

hostages are killed instead of their kidnappers. To what degree may 

persons harmed by police mistakes obtain relief through excessive force 

claims? 

 

At present, the answer to this question is surprisingly uncertain. It is 

clear that an excessive force claim requires that an officer intend to 

seize the suspect, but it is far less clear whether the officer must also 

intend the nature and extent of force used to effectuate the seizure. The 

result is that some unintended harm will be actionable as an excessive 

force claim, and some will not. 

 

This Article provides a comprehensive account of the role of intent in 

excessive force law, identifies the core areas of doctrinal confusion and 

overlap, and crafts a solution that is consistent with both Supreme 

Court precedent and the overall structure of Fourth Amendment law. 
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I. INTRODUCTION 

In the public mind, an excessive force claim is typified by police brutality. 

A rogue cop with a badge, baton, and bad attitude abuses a vulnerable victim. 

This type of brutality is, of course, far too prevalent. Yet, many excessive force 

lawsuits present a more complicated picture—a picture of both intentional and 

unintentional harm. 

Take, for example, the case of Iman Morales.1 Amid a psychotic episode, 

Morales climbed—naked—out of his third-floor apartment onto the fire escape.2 

He first climbed to the fourth floor and attempted to break into another 

apartment but then descended back to the third floor.3 By this time, several 

police officers were inside Morales’s apartment, attempting to persuade him to 

come back inside.4 Meanwhile, according to some reports, a group of strangers 

 

 1 Negron v. City of New York, 976 F. Supp. 2d 360, 362 (E.D.N.Y. 2013). 

 2 Id. at 363. 

 3 Id. at 363–64. 

 4 Id. at 364. 
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on the street encouraged Morales to “jump.”5 Ignoring the officers and the 

strangers, Morales instead went further down the fire escape.6  

The officers followed Morales out onto the fire escape.7 When Morales 

reached the second floor—about ten feet off the ground—he stepped off the fire 

escape onto a ledge over the top of a storefront.8 At this point, Morales somehow 

obtained a long fluorescent light tube and began swinging it at the officers who 

were nearby on the fire escape.9 Standing on the ground below, Lieutenant 

Michael Pigott decided that some level of force was needed to bring the situation 

under control.10 Pigott ordered another officer to tase Morales, and that officer 

in turn told the officers on the fire escape to grab Morales when he was tased.11 

But the officers never had the chance. “When struck with the taser, Morales’ 

entire body stiffened; still rigid, he fell forward, landed on his head, and died.”12  

Did Morales die of excessive force? Our instinctual answer is likely “of 

course.” Killing a man in the midst of a medical emergency is—if nothing else—

excessive. Standing on the ground looking up at Morales, Lieutenant Pigott 

apparently could not see the reality in front of him: this man needed saving, not 

killing. Yet, however blameworthy Pigott might seem to us, there was no 

evidence that he actually intended Morales to die. At the end of the day, Pigott’s 

failure may have been one of negligence, whether simple or gross. This is not 

to excuse Pigott or minimize the harm. Indeed, Pigott of all people may have 

best understood the harm he caused. Days after the incident, and just hours 

before Morales’s funeral, Pigott arrived at the police station and fatally shot 

himself.13  

Much has been written about the problem of police violence, and one 

dominant theme is that excessive force is not a “bad apple” problem—i.e., a 

problem traceable to the couple officers in every department who are bent on 

causing harm.14 Rather, the problem is systemic—i.e., a problem caused by the 

confluence of multiple factors, including organizational cultures,15 police 

 

 5 Id.  

 6 Id. at 364. 

 7 Negron, 976 F. Supp. 2d at 364. 

 8 See id. 

 9 See id. 

 10 See id. 

 11 Id. 

 12 Id. 

 13 Robert D. McFadden & Christine Hauser, 2nd Victim of Taser Fire: Officer Who 

Gave Order, N.Y. TIMES (Oct. 2, 2008), https://www.nytimes.com/2008/10/03/nyregion/

03taser.html. 

 14 See generally, e.g., Symposium, Beyond Bad Apples: Exploring the Legal 

Determinants of Police Violence, 100 B.U. L. REV. 771 (2020). 

 15 See, e.g., Barbara E. Armacost, Organizational Culture and Police Misconduct, 72 

GEO. WASH. L. REV. 453, 507 (2004). 
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tactics,16 racism and other forms of bias,17 and legal and policy frameworks that 

fail to confine officer discretion.18 Systemic problems require systemic 

solutions, not ones focused on rooting out bad apples.19  

For the victim of excessive force, however, this systemwide focus is usually 

of little help. This is because, regardless of whether systemic problems exist, 

excessive force law requires that the particular officer who used force did so 

with some degree of intent.20 In particular, an excessive force plaintiff must 

show that the officer intended (i.e., consciously chose) to seize the victim and, 

in the process of the seizure, used an unreasonable level of force.21 Thus, acts 

of excessive force must be intentional in some senses but may be simply careless 

in others. 

This sounds simple enough, but in practice there is considerable ambiguity 

and confusion over which aspects of an excessive force claim must be 

intentional and which may be careless. Some courts, for example, hold that the 

accidental discharge of a gun during an arrest is enough to state an excessive 

force claim, while others require that the discharge be intentional.22 Similarly, 

some courts hold that an innocent bystander attacked by a police dog has a viable 

excessive force claim, while other courts hold that the victim is out of luck.23 

Likewise, if an officer reaches for his taser to immobilize a suspect resisting 

 

 16 See, e.g., Brandon Garrett & Seth Stoughton, A Tactical Fourth Amendment, 103 VA. 

L. REV. 211, 213–14 (2017). 

 17 See, e.g., Devon W. Carbado, Blue-on-Black Violence: A Provisional Model of Some 

of the Causes, 104 GEO. L.J. 1479, 1482–83 (2016).  

 18 See, e.g., Seth W. Stoughton, How the Fourth Amendment Frustrates the Regulation 

of Police Violence, 70 EMORY L.J. 521, 525 (2020); Osagie K. Obasogie & Zachary 

Newman, Police Violence, Use of Force Policies, and Public Health, 43 AM. J.L. & MED. 

279, 280 (2017); Barry Friedman & Maria Ponomarenko, Democratic Policing, 90 N.Y.U. 

L. REV. 1827, 1865 (2015); Rachel A. Harmon, When Is Police Violence Justified?, 102 NW. 

U. L. REV. 1119, 1119 (2008). 

 19 See, e.g., Barry Friedman, Disaggregating the Police Function, 169 U. PENN. L. REV. 

925, 928–29 (2021); John Rappaport, How Private Insurers Regulate Public Police, 130 

HARV. L. REV. 1539, 1549–50 (2017); Rachel A. Harmon, The Problem of Policing, 110 

MICH. L. REV. 761, 786 (2012). 

 20 Brower v. Cnty. of Inyo, 489 U.S. 593, 596–97 (1989). 

 21 Graham v. Connor, 490 U.S. 386, 395–96 (1989); Brower, 489 U.S. at 596–97, 599 

(1989). 

 22 Compare Stamps v. Town of Framingham, 813 F.3d 27, 35, 39 (1st Cir. 2016) 

(accidental shooting can constitute excessive force), with Dodd v. City of Norwich, 827 F.2d 

1, 7–8 (2d Cir. 1987) (accidental shooting may not constitute excessive force). 

 23 Compare McKay v. City of Hayward, 949 F. Supp. 2d 971, 979 (N.D. Cal. 2013) 

(accidental dog bite could form the basis of excessive force claim), with Dennis v. Town of 

Loudon, No. 11–cv–302, 2012 WL 4324932, at *5 (D.N.H. Sept. 20, 2012) (excessive force 

claim may not be based on accidental dog bite). 
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arrest but pulls out his gun and shoots him instead, some courts will hold that 

the suspect has a claim, while others will not.24  

Even when courts agree on the relevant legal test, the results can be head-

scratching. For example, if an officer unreasonably believes that a particular 

suspect is dangerous and shoots him, the victim will have a viable excessive 

force claim.25 This, on its own, makes sense. Yet, if the officer misses his target 

and hits an innocent bystander, the victim will not have a claim for excessive 

force.26 On the other hand, if the bystander was a passenger in a car with the 

suspect, then the bystander would have a claim27—except if the bystander was 

being held hostage, or if the officer was close enough to aim at the driver rather 

than the car, in which case the bystander would again not have a claim.28  

At the root of these problems is confusion over the rule that a “seizure” in 

an excessive force suit must occur “through means intentionally applied.”29 As 

any first-year law student knows, a particular action can be intentional in some 

respects but not others. A person can intentionally shoot a gun but not intend to 

kill, for example. In the realm of criminal law, there are well-worn rules for 

discerning which elements of a particular crime must be intentional and which 

need not be. Yet, in the realm of excessive force law, very little guidance exists. 

Scholars have periodically noted this issue in discrete contexts, but no one has 

attempted a broader explanation of the problem, much less proposed a broader 

solution.30  

 

 24 Compare Henry v. Purnell, 501 F.3d 374, 380–82 (4th Cir. 2007) (mistaken use of 

gun instead of taser stated excessive force claim), with Conner v. Rodriguez, 891 F. Supp. 

2d 1228, 1235–36, 1239 (D.N.M. 2011) (mistaken use of lethal shotgun instead of nonlethal 

shotgun loaded with bean-bag rounds could not state excessive force claim). 

 25 See, e.g., Cooper v. Sheehan, 735 F.3d 153, 159 (4th Cir. 2013). 

 26 See, e.g., Claybrook v. Birchwell, 199 F.3d 350, 359 (6th Cir. 2000). 

 27 See, e.g., Villanueva v. California, 986 F.3d 1158, 1168–69 (9th Cir. 2021). 

 28 See, e.g., Childress v. City of Arapaho, 210 F.3d 1154, 1157 (10th Cir. 2000) 

(bystander being held hostage did not have claim); Tuggle v. City of Tulare, No. 1:19-cv-

01525, 2023 WL 4273900, at *10 (E.D. Cal. June 29, 2023) (passenger in car did not have 

claim). 

 29 Brower v. Cnty. of Inyo, 489 U.S. 593, 596–97 (1989) (emphasis omitted). 

 30 The most complete work in this area focuses on accidental shootings. See Kathryn 

R. Urbonya, “Accidental” Shootings as Fourth Amendment Seizures, 20 HASTINGS CONST. 

L.Q. 337, 339–40 (1993). Since that work was published, the law of seizure has changed in 

important ways. See Brendlin v. California, 551 U.S. 249, 254–55 (2007). More recently, a 

student note helpfully explored claims involving the mistaken use of a gun rather than a taser. 

See Nathan R. Pittman, Note, Unintentional Levels of Force in § 1983 Excessive Force 

Claims, 53 WM. & MARY L. REV. 2107, 2108 (2012). Another student work explained a 

circuit split over whether passengers in a car are seized by gunfire meant for the driver. See 

Adam D. Franks, Note, Constitutional Law—Fourth Amendment and Seizures—Accidental 

Seizures by Deadly Force: Who Is Seized During a Police Shootout? Plumhoff v. Rickard, 

134 S. Ct. 2012 (2014), 38 U. ARK. LITTLE ROCK L. REV. 493, 494–95 (2016). In recent 

years, the split has become less pronounced. See, e.g., Davenport v. Borough of Homestead, 

870 F.3d 273, 279 (3d Cir. 2017). 
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This Article attempts to do just that. It begins first by simply explaining how 

intent currently operates in excessive force law. There is no organized account 

of officer error in such cases, and in response to this, Part II offers a typology of 

mistakes in excessive force cases—specifically, which mistakes defeat 

excessive force claims and which do not—which in turn permits a clear-eyed 

analysis of the current law. Part III undertakes this analysis and explains several 

problems with the current law, including widely divergent and contradictory 

views on how courts should consider intent in excessive force cases. The result 

is not only multiple splits of authority but also a general lack of certainty in the 

law. 

Part IV then addresses these problems by proposing a new approach to 

intent in excessive force cases. It first explains that, despite the mischief caused 

by the intent requirement, it should nonetheless be retained to some extent 

because the Supreme Court has long resisted any rule that would turn 

constitutional rights into tort law.31 To solve the current problems without 

jettisoning intent, Part IV crafts a new and more capacious intent requirement 

that requires only that the officer has acted in an investigatory capacity 

contemplating a seizure. Part IV also addresses an issue that courts have 

overlooked in the law of seizure: a proximate-cause requirement. As this Part 

explains, some intentional acts by officers will stop suspects, but not in a way 

that is reasonably attributable to the officer’s intentional acts. For this reason, a 

proper intent test requires some degree of proximate cause. Part V provides a 

short conclusion that summarizes the Article’s insights and proposed changes to 

the law. 

II. A TYPOLOGY OF UNINTENTIONAL EXCESSIVE FORCE 

Excessive force claims are rooted in the Fourth Amendment’s prohibition 

on “unreasonable . . . seizures.”32 As the constitutional text implies, there are 

two key elements to such a claim: a seizure and an unreasonable use of force.33 

This Part provides a primer on each of these elements with a particular focus on 

how different types of unintentional acts will affect the viability of an excessive 

force claim. After addressing the use of force and seizure, this Part then explains 

why the viability of excessive force claims is important—i.e., because 

alternative remedies are quite difficult to obtain. 

 

 31 See Paul v. Davis, 424 U.S. 693, 701 (1976) (rejecting an interpretation of the 

Fourteenth Amendment that would turn it into “a font of tort law to be superimposed upon 

whatever systems may already be administered by the States”); see also Ramirez v. 

Guadarrama, 2 F.4th 506, 511 (5th Cir. 2021) (Oldham, J., concurring in denial of rehearing 

en banc) (expressing “skepticism” of the view that the “Fourth Amendment’s use of the word 

‘unreasonable’ . . . create[d] a font of excessive-force tort law” (citation omitted)). 

 32 U.S. CONST. amend. IV. 

 33 See Carlson v. Bukovic, 621 F.3d 610, 618 (7th Cir. 2010) (“The seizure and 

reasonableness inquiries are distinct and should not be conflated.”). 
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A. Seizure 

By its text alone, the Fourth Amendment prohibits only unreasonable 

seizures, not unreasonable force.34 Thus, any excessive force claim must start 

by identifying a seizure. This Subpart describes the seizures giving rise to 

excessive force claims and explains how seizure law addresses unintentional 

acts. 

1. Definition 

The Supreme Court has recognized three types of seizures, but almost every 

excessive force claim arises from only one type: a “termination of movement” 

seizure.35 A termination-of-movement seizure occurs—as the phrase implies—

when an officer in some way physically restrains the suspect such that they are 

no longer free to go about their business.36 For example, if an officer tackles a 

suspect, runs his car off the road, or simply locks the door to a room in which 

he is sitting, the suspect has suffered a termination-of-movement seizure.37 In 

all of these situations, among countless other examples, an officer has 

“acqui[red] . . . physical control” over the suspect, and a seizure has therefore 

occurred.38  

This describes the physical reality of a seizure, but what about the officer’s 

mental state? The answer is that the officer must act with the intent to restrain 

the suspect.39 The leading case on this issue, Brower v. County of Inyo, arose 

from the death of a man who led police on a twenty-mile high-speed chase.40 

To stop the driver, the police positioned a tractor-trailer across the road and, 

according to the plaintiff, “‘concealed’ [it] by placing it behind a curve and 

 

 34 U.S. CONST. amend. IV (“The right of the people . . . against unreasonable searches 

and seizures . . . shall not be violated . . . ”). 

 35 The other two types of seizures are (1) seizures by a submission to a show of authority 

and (2) seizures by physical contact. See United States v. Mendenhall, 446 U.S. 544, 553 

(1980) (submission to show of authority); Torres v. Madrid, 592 U.S. 306, 309 (2021) 

(seizure by contact). Show-of-authority seizures typically give rise to excessive force claims 

only when an officer has pointed a gun at a person who clearly did not pose any risk of harm 

to the officer or others. See, e.g., Mlodzinski v. Lewis, 648 F.3d 24, 38 (1st Cir. 2011) (“A 

reasonably competent officer also would not have thought that it was permissible to point an 

assault rifle at the head of an innocent, non-threatening, and handcuffed fifteen-year-old girl 

for seven to ten minutes . . . .”). Contact seizures typically give rise to excessive force claims 

only when the person contacted by the police escapes without being arrested. See, e.g., 

Torres, 592 U.S. at 309–10 (finding that suspect shot by the police while driving a car was 

seized at the moment of the shot even though suspect continued to drive and was not arrested 

until the next day). 

 36 See Brower v. Cnty. of Inyo, 489 U.S. 593, 598–99 (1989). 

 37 See Torres, 592 U.S. at 322.   

 38 Id. 

 39 Brower, 489 U.S. at 596. 

 40 Id. at 594. 
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leaving it unilluminated.”41 The driver crashed into the trailer and died.42 In an 

ensuing excessive force action, the lower courts dismissed the suit on the ground 

that the crash did not amount to a Fourth Amendment seizure.43 Without a 

seizure, there could be no excessive force claim because the right to be free from 

excessive force is embedded in the Fourth Amendment right to be free from 

“unreasonable . . . seizures.”44  

The Supreme Court reversed.45 In the Court’s view, a seizure occurs “when 

there is a governmental termination of freedom of movement through means 

intentionally applied.”46 Because the officers intentionally positioned the 

tractor-trailer across the road with the goal of stopping the driver, and the 

roadblock did in fact stop the driver, the driver was seized through means 

intentionally applied.47 By way of contrast, the Court offered the example of “a 

parked and unoccupied police car [that] slips its brake and pins a passerby 

against a wall.”48 Unlike the roadblock, this termination of movement would 

not constitute a Fourth Amendment seizure, even “if the passerby happened, by 

lucky chance, to be a serial murderer for whom there was an outstanding arrest 

warrant . . . [and] was in the process of running away from two pursuing 

constables.”49  

A police car that slips its brake is one example of a mistake causing a 

termination of movement, but it is quaint in comparison to the many real-world 

examples explained below. 

2. Mistakes  

Although mistakes show up in many excessive force cases, courts have not 

developed any particular framework for identifying and analyzing them. A 

broad survey of the case law involving seizures, however, reveals that mistakes 

can be of two general types. First, an officer might attempt to terminate a 

suspect’s movement in one manner but ultimately terminate the suspect’s 

movement in a different manner. Second, an officer might attempt to terminate 

a suspect’s movement but mistakenly terminate someone else’s movement. 

Each of these is explained below. 

 

 41 Id. 

 42 Id. 

 43 Id. 

 44 U.S. CONST. amend. IV. 

 45 Brower, 489 U.S. at 599. 

 46 Id. at 597. 

 47 Id. at 599. 

 48 Id. at 596. 

 49 Id. 
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a. Manner of Termination   

A manner-of-termination mistake was at issue in Brower. It did not concern 

a police car that slipped its brake; rather, the plaintiff alleged that the police 

intentionally positioned the roadblock in such a way that the driver could not 

see it until it was too late to stop.50 Thus, according to the plaintiff, the officers 

intended for the driver to crash.51 The Court declined to consider whether police 

sincerely and subjectively believed that the driver would stop short of the 

roadblock—in other words, whether the crash was an unintended result or, more 

simply, a mistake.52 

The Court sided with the plaintiff, but not because it believed that the 

officers intended the chase to end in a crash. Rather, in the Court’s view, it was 

irrelevant whether the officers “preferred” or “earnestly hoped” that the driver 

“would stop on his own, without striking the barrier.”53 “[I]t [is] enough for a 

seizure,” the Court explained, “that a person be stopped by the very 

instrumentality set in motion or put in place in order to achieve that result.”54 

As an illustration, the Court offered the example of a suspect who was “stopped 

by the accidental discharge of a gun with which he was meant only to be 

bludgeoned, or by a bullet in the heart that was meant only for the leg.”55 Brower 

thus teaches that, while seizures must be intentional in a general sense, the end 

result need not be the exact sort of seizure that the officer planned. 

If a seizure need not turn out exactly as expected, how close must it be? The 

Supreme Court has never explicitly addressed this issue, but it did provide some 

guidance in County of Sacramento v. Lewis.56 In that case, an officer attempted 

to pull over two teenagers on a motorcycle for speeding.57 The teenagers sped 

off, and a high-speed chase ensued.58 The pursuit reached speeds of one hundred 

miles per hour, with the officer sometimes following as close as one hundred 

feet behind.59 At one point, while rounding a sharp curve, the motorcycle slid 

out from underneath the riders.60 One rider quickly rolled out of the way of the 

pursuing officer, but the other—sixteen-year-old Philip Lewis—could not.61 He 

 

 50 Id. at 594. 

 51 See Brower, 489 U.S. at 594. 

 52 See id. at 598. 

 53 Id. 

 54 Id. at 599. 

 55 Id. at 598–99. 

 56 See generally County of Sacramento v. Lewis, 523 U.S. 833 (1998). 

 57 Id. at 836. 

 58 Id. at 836–37. 

 59 Id. at 837. “[A]t that speed, [the officer’s] car would have required 650 feet to stop.” 

Id. 

 60 Id. 

 61 Id. at 836–37. 
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was struck by the patrol car at forty miles per hour, propelled seventy feet down 

the road, and died at the scene.62  

A lawsuit followed, and the case eventually made it to the Supreme Court.63 

At oral argument and in several amicus briefs, the Court was confronted with 

the argument that, “in chasing the motorcycle, [the officer] was attempting to 

make a seizure within the meaning of the Fourth Amendment, and . . . that he 

succeeded when Lewis was stopped by the fatal collision.”64 The Court rejected 

this argument.65 Relying on Brower, the Court held that, because the officer did 

not intentionally strike Lewis with his car, Lewis’s death did not occur “through 

means intentionally applied.”66 Thus, while Brower teaches that a 

“bludgeon[ing]” that turns into an “accidental discharge” is still a seizure,67 

Lewis teaches that a high-speed chase that turns into an accidental crash is not a 

seizure. 

In the lower courts, the doctrinal space between Brower and Lewis is hazy. 

Some terminations, though not identical to the officer’s planned termination, are 

deemed close enough to count as a seizure.68 Other terminations are deemed too 

 

 62 Lewis, 523 U.S. at 837. 

 63 Id. at 839. 

 64 Id. at 842. 

 65 Id. at 843. 

 66 Id. at 844 (emphasis omitted). Strangely, the Court reached this result by badly 

misreading part of Brower. In particular, the Court claimed that an illustration of a nonseizure 

offered in Brower was “exactly this case,” which therefore compelled a holding of 

nonseizure. Id. Yet, the illustration in Brower was definitely not “exactly this case.” The 

illustration in Brower concerned “a police chase in which the suspect unexpectedly loses 

control of his car and crashes.” Brower v. Cnty. of Inyo, 489 U.S. 593, 595 (1989). The Court 

observed that “the reason there was no seizure in [this] hypothetical situation . . . . [is 

because] [t]he pursuing police car sought to stop the suspect only by the show of authority 

represented by flashing lights and continuing pursuit, and though he was in fact stopped, he 

was stopped by a different means—his loss of control of his vehicle and the subsequent 

crash.” Id. at 597. In Lewis, the Court, quoting selectively from Brower, described the 

hypothetical as follows: “[In Brower, we explained that] no Fourth Amendment seizure 

would take place where a ‘pursuing police car sought to stop the suspect only by the show 

of authority represented by flashing lights and continuing pursuit,’ but accidentally stopped 

the suspect by crashing into him.” Lewis, 523 U.S. at 844 (quoting Brower, 489 U.S. at 597). 

The two scenarios are “exactly” the same only if the officer’s impact with the suspect is 

deemed immaterial—a fact that many would regard as quite relevant, especially given the 

facts of Lewis itself. 

 67 Brower, 489 U.S. at 599. 

 68 See Melgar ex rel. Melgar v. Greene, 593 F.3d 348, 354 (4th Cir. 2010) (holding that, 

when officer used police dog to locate missing person but accidentally allowed the dog to 

bite the person, a seizure still occurred even though “the seizure did not occur in quite the 

manner [the officer] had envisioned”); Vaughan v. Cox, 343 F.3d 1323, 1329 (11th Cir. 

2003) (holding that, when officer shot at driver of car to seize all occupants of car, but 

accidentally hit passenger, passenger was seized because “[i]t is not necessary for the means 

by which a suspect is seized to conform exactly to the means intended by the officer”). 



2025] OFFICER INTENT AND EXCESSIVE FORCE 157 

dissimilar.69 For the present purposes, it is not necessary to map this territory in 

detail; it is simply important to understand that, for a termination of movement 

to count as a seizure, it must occur in a manner sufficiently similar to the 

termination envisioned by the officer. 

b. Target of Termination 

A second type of mistake relevant to seizures is a mistake concerning the 

target of the termination. To illustrate, suppose that a suspect poses a risk of 

serious harm to others and that an officer attempts to seize the suspect by 

shooting him. The officer’s bullet, however, fails to hit the suspect and instead 

strikes an innocent bystander. The bystander has clearly suffered a termination 

of movement, and the officer certainly intended to shoot the gun, but the general 

rule is that the bystander has not been seized. 

For an example, consider Rucker v. Harford County.70 In that case, police 

were attempting to apprehend a suspect who was driving a stolen car while high 

on PCP, a dissociative anesthetic drug that sometimes has mind-altering 

effects.71 At one point, the suspect drove into a cornfield and deputies pursued.72 

The law enforcement presence piqued the curiosity of David Rucker, a 

teenager.73 Officers told Rucker to stay clear of the area, but he did not heed 

their advice.74 Soon, the suspect sped out of the cornfield, and a nearby deputy 

shot twelve rounds at the suspect’s car—one of which apparently hit Rucker, 

who was accidentally caught in the line of fire.75 Rucker and his father later sued 

and alleged that he was subjected to excessive force.76 The Fourth Circuit 

rejected his claim, stating that “one is ‘seized’ within the [F]ourth 

[A]mendment’s meaning only when one is the intended object of a physical 

restraint by an agent of the state.”77 The officer who shot Rucker did not intend 

to shoot Rucker, and thus Rucker was not seized when he was shot. 

 

 69 Troupe v. Sarasota Cnty., 419 F.3d 1160, 1165–67 (11th Cir. 2005) (holding that 

passengers in a car were not seized when officer shot driver, who continued to flee and later 

crashed into a wall, killing himself and another passenger and injuring another); Lewis v. 

City of Toledo, No. 10CV2549, 2012 WL 112529, at *3 (N.D. Ohio Jan. 12, 2012) (finding 

no seizure where officer attempted to “corral[]” or “box[] . . . in” suspect using patrol car but 

struck suspect instead); Kelley v. City of Southfield, No. 06-13189, 2007 WL 1343265, at 

*1, *3 (E.D. Mich. May 7, 2007) (no seizure when officer was attempting to block plaintiff’s 

path of escape and struck plaintiff instead); Dahm v. City of Miamisburg, No. C-3-95-207, 

1997 WL 1764770, at *1, *9 (S.D. Ohio Mar. 31, 1997) (suspect not seized when officer, 

while trying to arrest suspect, shot at dog and accidentally hit suspect). 

 70 Rucker v. Harford Cnty., 946 F.2d 278, 279 (4th Cir. 1991). 

 71 Id. 

 72 Id. at 279–80. 

 73 Id. at 280. 

 74 Id. 

 75 Id. 

 76 Rucker, 946 F.2d at 280. 

 77 Id. at 281. 
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Rucker is an example of what might be called a “line-of-fire” fact pattern.78 

Other innocent bystander cases involve high-speed chases that injure 

bystanders79 and ill-fated attempts to rescue hostages.80 To be sure, there are 

some limited exceptions to this rule (primarily involving vehicle passengers81), 

but we will explore these exceptions in more detail soon. For now, it is enough 

simply to understand that unintended targets cannot typically pursue an 

excessive force claim. 

Before moving on, it may help to preemptively address a common point of 

confusion. The confusion arises from the two different ways in which the term 

“unintended target” can be understood. Suppose that an officer receives a report 

that a man wearing a red coat has just robbed a bank. The officer spots a man 

wearing a red coat and tackles him, but the man is not the robber—he just 

happens to be dressed like him. In one sense, the officer’s mistake here might 

seem like a target-of-termination mistake. That is, the officer’s target was the 

robber, and the officer did not tackle the robber. Yet, the proper description for 

this sort of mistake is a “mistake in identity.” This is important because 

terminations of movement based on a mistake in identity are considered 

seizures.82 Had the officer in this example dove after the man with the red coat 

 

 78 See also Moore v. Indehar, 514 F.3d 756, 760 (8th Cir. 2008) (teenager not seized 

when shot by officer who was aiming at another person running directly behind the teenager 

and missed); Neal v. St. Louis Cnty. Bd. of Police Comm’rs, 217 F.3d 955, 957 (8th Cir. 

2000) (undercover officer not seized when shot by uniformed officer who was trying to 

protect the undercover officer during an attack); Claybrook v. Birchwell, 199 F.3d 350, 355, 

359 (6th Cir. 2000) (woman shot while in car was not seized because shots aimed at the car 

were an attempt to seize a man hiding behind the car); Moreland v. Las Vegas Metro. Police 

Dep’t, 159 F.3d 365, 372 (9th Cir. 1998) (victim of police use of force was bystander and 

thus not seized). 

 79 Eldredge v. Town of Falmouth, 662 F.3d 100, 105 (1st Cir. 2011) (injury to 

pedestrian caused by police officer’s car during a high-speed chase did not constitute a 

seizure); Bublitz v. Cottey, 327 F.3d 485, 489 (7th Cir. 2003) (where suspect fleeing in a car 

ran over spike strip deployed by police and crashed into another car, occupants of that car 

were not seized); Davis v. Twp. of Hillside, 190 F.3d 167, 169, 173 (3d Cir. 1999) 

(pedestrian not seized when officer intentionally rammed his car into suspect’s car, which 

then hit another car, which then struck pedestrian). 

 80 Childress v. City of Arapaho, 210 F.3d 1154, 1156–57 (10th Cir. 2000) (mother and 

daughter shot by officers while held hostage in their van by escapees from a nearby prison 

were not seized); Schaefer v. Goch, 153 F.3d 793, 797–98 (7th Cir. 1998) (hostage shot 

while only inches away from suspect was not seized); Medeiros v. O’Connell, 150 F.3d 164, 

166 (2d Cir. 1998) (teenage boy held hostage in school van was not seized when shot during 

an attempt to seize the kidnapper); Landol-Rivera v. Cruz Cosme, 906 F.2d 791, 792, 795 

(1st Cir. 1990) (person not seized when shot in the jaw while sitting on the lap of a robber 

who had commandeered a passing car to escape police). 

 81 See, e.g., Villanueva v. California, 986 F.3d 1158, 1165 (9th Cir. 2021). 

 82 Miller v. Prince George’s Cnty., 475 F.3d 621, 630 (4th Cir. 2007) (“The fact that 

the seized individual is mistakenly thought to be another does not mean that the innocent 

individual has not been seized.”). 
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but missed and instead tackled someone else, that person would not have been 

seized.83  

B. Reasonable Force   

The preceding Subpart explained the requirements for a Fourth Amendment 

seizure. If a court, applying that law, finds that a seizure did in fact occur, then 

the next question in an excessive force case is whether the officer’s use of force 

was appropriate. This Subpart explains the law pertaining to that analysis, 

including the permissible level of force and the effect of officer error. 

1. Definition 

Police officers are empowered to use reasonable force in seizing suspects.84 

But what is a reasonable amount of force? At an abstract level, a reasonable 

amount of force is an amount that properly balances “the nature and quality of 

the intrusion” against the importance of the governmental interests alleged to 

justify the intrusion.85 In the policing context, the governmental interest 

underlying an intrusion is, broadly speaking, to keep the peace.86 It follows that 

when a person is suspected of having violated the law, they may usually be 

seized.87 Yet, if the suspect is acting peacefully at the time of the seizure, only 

minimal amounts of force may be used to seize the person.88 An officer may 

direct the jaywalker to the sidewalk with a light touch or a tug on the arm but 

may not force him to the ground or worse. 

If the jaywalker resists the officer’s attempt at a seizure, however, the peace 

will be fractured to an additional extent. In such a case, officers may use 

additional force to pursue the state’s interest in keeping the peace, perhaps by 

 

 83 Milstead v. Kibler, 243 F.3d 157, 163–64 (4th Cir. 2001) (when an officer “shoots 

(with justification) at a suspect but misses, accidently hitting a bystander,” there is no 

“seizure that implicates the Fourth Amendment because the means of the seizure were not 

deliberately applied to the victim,” but when an officer “shoots (with justification) at a person 

he believes to be the suspect and hits the intended target, but in fact, the target was 

misidentified and turns out to be an innocent victim,” the shooting is a seizure that 

“implicates the Fourth Amendment”). 

 84 Graham v. Connor, 490 U.S. 386, 396–97 (1989). 

 85 Id. at 396 (citation omitted). 

 86 The government’s interest is assessed by looking at several factors, including “the 

severity of the crime at issue, whether the suspect poses an immediate threat to the safety of 

the officers or others, and whether he is actively resisting arrest or attempting to evade arrest 

by flight.” Id.; see also Kingsley v. Hendrickson, 576 U.S. 389, 397 (2015). 

 87 A seizure need not include a formal arrest. See, e.g., United States v. Dixon, 51 F.3d 

1376, 1380 (8th Cir. 1995) (“Seizures fall into two categories: investigative stops and 

arrests.”). Indeed, state law often prohibits arrests for certain crimes. In such cases, the 

officer may still briefly seize the suspect for the purpose issuing a citation. 

 88 Shannon v. Koehler, 616 F.3d 855, 864–65 (8th Cir. 2010). 
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performing a takedown maneuver or, in some instances, tasing the suspect.89 

Using deadly force would not be permissible. Even though such force would be 

highly effective in keeping the peace, the “nature and quality of the intrusion”—

death—far outstrips the governmental interest in seizing a jaywalker who resists 

arrest.90  

To say that an officer may use only reasonably proportional force does not 

speak to the officer’s mental state with regard to that level of force. Must an 

officer actually know that a particular use of force is excessive, or is something 

less than intent sufficient to state a claim for relief? 

In excessive force cases, the reasonableness of a particular use of force turns 

on whether a hypothetical “reasonable officer on the scene” would have deemed 

the force to be reasonable.91 For example, if an officer tases a shoplifter who 

then sues the officer for using excessive force, the question for the court will be 

whether a reasonable officer having access to the same information as the actual 

officer would have considered the tasing a permissible use of force.92 If a 

reasonable officer would have made this decision, then the use of force will be 

deemed reasonable, and the excessive force claim will fail. In contrast, if a 

reasonable officer would have deemed that level of force excessive, then the 

force would be deemed unreasonable, and the claim may proceed.93  

 

 89 Whether a taser may be used will often depend on whether the suspect’s resistance 

is passive or active. Passive resistance—mere refusal to cooperate with officers—will not 

normally justify use of a taser. On the other hand, active resistance—aggressive action that 

poses a risk of harm to the officers or others—will justify taser use. See Est. of Armstrong 

ex rel. Armstrong v. Vill. of Pinehurst, 810 F.3d 892, 903 (4th Cir. 2016) (“[T]asers are 

proportional force only when deployed in response to a situation in which a reasonable 

officer would perceive some immediate danger that could be mitigated by using the taser.”); 

see also Kent v. Oakland Cnty., 810 F.3d 384, 392 (6th Cir. 2016); Parker v. Gerrish, 547 

F.3d 1, 9 (1st Cir. 2008); Mattos v. Agarano, 661 F.3d 433, 449–50 (9th Cir. 2011) (en banc). 

 90 The general rule is that officers may use deadly force only where the suspect poses 

an immediate risk of death or serious bodily harm to the officer or others. See Scott v. Harris, 

550 U.S. 372, 374–75, 384 (2007) (deadly force permissible where driver fleeing from police 

at high speeds “posed an actual and imminent threat to the lives of any pedestrians who might 

have been present, to other civilian motorists, and to the officers involved in the chase”); 

Tennessee v. Garner, 471 U.S. 1, 11 (1985) (deadly force permissible when “the suspect 

poses a threat of serious physical harm, either to the officer or to others”). 

 91 Graham v. Connor, 490 U.S. 386, 396 (1989) (“The ‘reasonableness’ of a particular 

use of force must be judged from the perspective of a reasonable officer on the scene, rather 

than with the 20/20 vision of hindsight.”). 

 92 See, e.g., Waterman v. Batton, 393 F.3d 471, 481 (4th Cir. 2005) (“[T]he 

reasonableness of an officer’s actions is determined based on the information possessed by 

the officer at the moment that force is employed.”). 

 93 In evaluating the reasonableness of an officer’s actions, courts do not generally 

consider whether a less-intrusive level of force could have achieved the government’s 

interests. As long as the force was in fact reasonable given the government’s interests, the 

use of such force will be deemed reasonable. See Marquez v. City of Albuquerque, 399 F.3d 

1216, 1222 (10th Cir. 2005) (noting that “the Fourth Amendment ‘does not require [officers] 
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The upshot here is that, unlike seizure questions, there is effectively no 

mental state requirement for force questions.94 A plaintiff therefore cannot 

prevail on an excessive force claim by arguing that officers had “evil 

intentions.”95 Similarly, officers cannot escape liability by citing their “good 

intentions.”96 Instead, the only question is “whether the officers’ actions are 

‘objectively reasonable’ in light of the facts and circumstances confronting 

them, without regard to their underlying intent or motivation.”97  

2. Mistakes 

The objective reasonableness standard, by its nature, makes clear that some 

mistakes will defeat an excessive force claim and some will not. The question 

is simply whether the mistake was reasonable. Nonetheless, it is important to 

understand the different ways that mistakes involving force occur, as we will 

see that some “force” mistakes can easily be confused with “seizure” mistakes 

and vice versa. The case law in this area recognizes two general types: mistakes 

related to the justification for force and mistakes related to the delivery of force. 

a. Justification for Force 

Sometimes the use of force will be excessive because an officer has not 

accurately perceived the facts before her. Suppose that an officer orders a 

suspect to lie down on the ground, but the suspect does not comply. The officer, 

sincerely believing that the suspect is resisting arrest, tases the suspect. In 

actuality, however, the suspect was not resisting arrest—the suspect was deaf 

and never heard the officer’s command to lie down. In this situation, the 

officer’s mistake is one of justification. Had the officer understood that the 

suspect was not resisting arrest, the justification for using force would have 

dissipated. 

 

to use the least intrusive means in the course of a detention, only reasonable ones’” (citation 

omitted)). 

 94 While an officer need not possess a particular mental state with regard to the decision 

to use force, the officer must at least be conscious of his actions. See, e.g., Gardner v. Bd. of 

Police Comm’rs, 641 F.3d 947, 949–50 (8th Cir. 2011) (no excessive force violation where 

officer experiencing hypoglycemic shock ate food inside a convenience store and then, 

inexplicably, “exited the convenience store and fired his service weapon until it was empty,” 

hitting a driver in a nearby truck). 

 95 Graham, 490 U.S. at 397 (“An officer’s evil intentions will not make a Fourth 

Amendment violation out of an objectively reasonable use of force; nor will an officer’s 

good intentions make an objectively unreasonable use of force constitutional.”). 

 96 Id. 

 97 Id. (citation omitted). 
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Justificatory mistakes can occur in a wide variety of circumstances, such as 

when an officer mistakes a toy gun for a real gun,98 mistakes an innocent person 

for a wanted suspect,99 or mistakes a person’s innocuous behavior as aggressive 

or disobedient.100 In all of these cases, the question before the court is simply 

whether a hypothetical reasonable officer on the scene would have reached the 

same conclusion about the risk of harm posed by the suspect and would have 

used a similar amount of force in response.101  

b. Delivery of Force 

Another type of mistake concerns not the officer’s justification for the use 

of force but the delivery of the force itself. As an example, recall the tasing of 

Iman Morales described in Part I.102 In that case, Morales was standing on a 

ledge about ten feet off the ground and swinging a long, fluorescent light tube 

at nearby officers.103 Deeming some level of force appropriate, an officer tased 

Morales, causing him to fall headfirst to the ground and die.104 Thus, instead of 

suffering a nonlethal use of force (a tasing), an officer’s failure to recognize the 

risk of falling caused Morales to be subjected to—and die from—lethal force.105  

Mistakes of the sort that Morales suffered are alarmingly common.106 In his 

case and others like it, the question for the court is whether a reasonable officer 

 

 98 Perhaps the most well-known such mistake was the fatal shooting of twelve-year-old 

Tamir Rice in Cleveland. Rice’s parents filed a wrongful death lawsuit, and Cleveland 

officials agreed to settle the case before the litigation advanced. Mitch Smith, Tamir Rice’s 

Family to Receive $6 Million from Cleveland, N.Y. TIMES (Apr. 25, 2016), http://www.

nytimes.com/2016/04/26/us/tamir-rice-family-cleveland-settlement.html. For a description of 

the facts and a critical analysis of the officer’s actions, see Barbara E. Armacost, Police 

Shootings: Is Accountability the Enemy of Prevention?, 80 OHIO ST. L.J. 907, 942–66 (2019). 

For examples of other toy or replica gun shootings, see Est. of Strickland v. Nevada Cnty., 

69 F.4th 614, 618 (9th Cir. 2023), cert. denied, 144 S. Ct. 559 (2024), and Nicholson v. City 

of Los Angeles, 935 F.3d 685, 688 (9th Cir. 2019). 

 99 See, e.g., United States v. Smith, 76 F.4th 1134, 1137 (8th Cir. 2023); Milstead v. 

Kibler, 243 F.3d 157, 165 (4th Cir. 2001); United States v. Campbell, 178 F.3d 345, 348 (5th 

Cir. 1999); Ansley v. Heinrich, 925 F.2d 1339, 1341–42 (11th Cir. 1991).  

 100 See, e.g., Aleman v. City of Charlotte, 80 F.4th 264, 274 (4th Cir. 2023); Lamont v. 

New Jersey, 637 F.3d 177, 180 (3d Cir. 2011). 

 101 See, e.g., Milstead, 243 F.3d at 165 (“[A] mistaken understanding of the facts that is 

reasonable in the circumstances can render a seizure based on that understanding reasonable 

under the Fourth Amendment.”). 

 102 See supra text accompanying notes 1–12 (discussing Negron v. City of New York, 

976 F. Supp. 2d 360 (E.D.N.Y. 2013)). 

 103 Negron, 976 F. Supp. 2d at 364. 

 104 Id. 

 105 Id. at 365. 

 106 See, e.g., Bradley v. Benton, 10 F.4th 1232, 1241–42 (11th Cir. 2021) (officer tased 

suspect on top of a wall, causing suspect to fall and die); Peroza-Benitez v. Smith, 994 F.3d 

157, 167 (3d Cir. 2021) (suspect punched while hanging out of a second-story window); 
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on the scene would have used a similar level of force or instead deemed that 

force excessive. In Morales’s case, the court held that, although “the likelihood 

of sustaining serious, permanent injuries from a taser is relatively low,” 

“particular facts and circumstances . . . can heighten the severity” of a tasing—

including, in that case, “the height at which Morales was standing and the 

precarious nature of his perch.”107 A reasonable officer would have thus 

recognized that tasing Morales in that position constituted a use of deadly force 

and that such force was impermissible given the low risk Morales posed to the 

public.108  

Another delivery-of-force mistake that this Article has already discussed is 

the roadblock used by the officers in Brower. There, the Court noted that the 

officers may have “earnestly hoped” that the driver would stop short of 

roadblock rather than crash into it—an expectation that was obviously 

mistaken.109 Other types of delivery mistakes include an officer’s bad aim,110 

failure to appreciate a suspect’s physical vulnerability,111 failure to appreciate 

risks inherent in the suspect’s location,112 or any other situation in which the 

 

Baker v. Union Twp., 587 F. App’x 229, 234 (6th Cir. 2014) (finding excessive force and 

explaining that “[i]t is widely known among law enforcement . . . that tasers should not be 

employed against suspects on elevated surfaces because of the risk of serious injury from a 

resulting fall”); Freeman v. Turner, No. 4:13-CV-129-F, 2015 WL 5571905, at *6 (E.D.N.C. 

Apr. 27, 2015) (excessive force to tase suspect who was riding a bicycle because the suspect 

was in a “precarious position”); Martin v. City of Reading, 118 F. Supp. 3d 751, 756–58 

(E.D. Pa. 2015) (suspect tased while on top of highway overpass fell forty feet to road 

below); Rockwell v. Rawlins, No. RDB-13-3049, 2014 WL 5426716, at *4 (D. Md. Oct. 23, 

2014) (“While tasers may not constitute deadly force in some scenarios, deadly force was 

clearly used in this case. [The plaintiff] was standing on a narrow second-story ledge/roof, 

and there is no evidence to suggest that a reasonable police officer would not have expected 

[the plaintiff] to fall if he was tased.” (footnote omitted)). 

 107 Negron, 976 F. Supp. 2d at 367–68. 

 108 See id. at 371. 

 109 Brower v. Cnty. of Inyo, 489 U.S. 593, 598 (1989). 

 110 See, e.g., Wilson v. City of Lafayette, 510 F. App’x 775, 786 (10th Cir. 2013) (officer 

fired taser at suspect’s “center mass” but allegedly hit his head); Craighead v. Lee, 399 F.3d 

954, 961–62 (8th Cir. 2005) (officer liable for excessive force when he shot at a suspect with 

a shotgun because shotgun pellets were nearly certain to strike nearby innocent person upon 

dispersal). 

 111 See, e.g., Taylor v. City of Milford, 10 F.4th 800, 808, 813 (7th Cir. 2021) (although 

victim’s “pre-existing medical conditions [may have] contributed to his inability to recover 

consciousness,” a jury could reasonably find that the officer used excessive force); Darden 

v. City of Fort Worth, 880 F.3d 722, 728 (5th Cir. 2018) (quoting a medical expert to explain 

that “[t]he application of restraint [was] a contributing causal factor along with [the victim’s] 

natural disease”); Richman v. Sheahan, 512 F.3d 876, 883 (7th Cir. 2008) (deputies used 

excessive force in causing victim’s death because, even though deadly force was not used, 

the victim’s “vulnerability was patent”). 

 112 See, e.g., Bing ex rel. Bing v. City of Whitehall, 456 F.3d 555, 570 (6th Cir. 2006) 

(excessive force to use flashbang device on house that was known to contain accelerants). 
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force used causes unexpectedly high levels of harm.113 When presented with 

such an argument, a court’s only task is to determine whether a reasonable 

officer would have realized that, as in Brower, their conduct could cause the 

driver’s death and that deadly force was not appropriate under the 

circumstances.114  

C. Alternatives to Excessive Force? 

This Part has explained thus far which mistakes bar excessive force claims 

and which do not. In particular, any mistake—whether reasonable or 

unreasonable—involving a seizure will bar an excessive force claim, but only 

reasonable mistakes involving force will bar such a claim. If a claim is barred 

for either of these reasons, does the plaintiff have any alternative? This is an 

important question because, if alternative avenues for relief are readily 

available, then restrictions on excessive force claims should not raise much 

concern. If alternatives are not available, however, the role of mistakes takes on 

greater importance. As explained below, there are indeed alternatives, but they 

do not offer nearly the degree of relief available in an excessive force action. 

This means that the treatment of mistakes in excessive force is significant. 

The first alternative is a substantive due process claim. Under current law, 

such a claim is viable only if the officer’s conduct “shocks the conscience.” 

County of Sacramento v. Lewis—a case this Article has already discussed in 

connection with seizures—illustrates the analysis.115 Recall that, in Lewis, an 

officer driving a patrol car struck Philip Lewis after he fell off a motorcycle 

during a high-speed chase.116 As noted above, the Court considered an excessive 

force claim but rejected it because the officer did not intentionally strike 

Lewis.117 If that claim was not viable, a Fourteenth Amendment substantive due 

process claim would seem appropriate because Lewis suffered a deprivation of 

“life, liberty, or property, without due process of law.”118  

 

 113 Phrased as such, this appears similar to the eggshell skull rule from the field of tort 

law. The eggshell skull rule applies in excessive force cases, provided that the expected level 

of harm was itself excessive. See Darden, 880 F.3d at 728 (“The eggshell skull rule is 

applicable in § 1983 excessive force cases.”); Rodriguez v. Farrell, 280 F.3d 1341, 1353 

(11th Cir. 2002) (noting that force is not excessive simply because it “aggravates (however 

severely) a pre-existing condition the extent of which was unknown to the officer at the 

time”). 

 114 If deadly force was justifiable under the circumstances, the mistaken positioning of 

the roadblock would not have transgressed constitutional boundaries, even if the mistake 

itself was unreasonable. See Mullenix v. Luna, 577 U.S. 7, 9–10, 18 (2015) (officer who 

accidentally shot driver while attempting to shoot at the car’s engine did not commit 

excessive force because the driver’s prior actions justified the use of deadly force). 

 115 County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998). 

 116 Id. at 837. 

 117 Id. at 843–44. 

 118 U.S. CONST. amend. XIV, § 1. 
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A substantive due process claim failed, however, because such claims 

effectively have their own intent requirement.119 To prevail on such a claim, a 

plaintiff must show that the officer “acted with a degree of culpability that 

shocks the conscience.”120 This standard is exceedingly high in use-of-force 

cases, reaching “only the most egregious official conduct.”121 Showing 

negligence or a “reckless disregard” for life will rarely suffice.122 Instead, the 

conduct must be “intended to injure in some way unjustifiable by any 

government interest.”123 Against this standard, the officer did not violate 

Lewis’s substantive due process rights.124  

The result in Lewis is par for the course in most failed-seizure cases, usually 

because such cases arise out of high-pressure, fast-moving police encounters 

and courts, using “the 20/20 vision of hindsight,” are loath to second-guess 

officers.125 For example, in Schaefer v. Goch, officers responding to a domestic 

dispute found a man with a gun holding a woman hostage.126 He was standing 

so close to her that they were reported to be only “inches” apart.127 Perceiving 

the man to be a threat, officers opened fire, killing both the man and the 

woman.128 In a subsequent lawsuit brought by the woman’s parents, the court 

rejected an excessive force claim because the woman was not the intended target 

of the shooting.129 Moving to the issue of a substantive due process violation, 

the court observed that “firing a gun when an innocent party who has just 

attempted to surrender is standing, by most accounts, only inches from the 

intended target seems even more dangerous a course than pursuing a suspect at 

high speeds through [the] city” (as occurred in County of Sacramento v. 

Lewis).130 Yet, even this level of recklessness in deciding to shoot did not 

sufficiently shock the court’s conscience, “[g]iven the high-pressure, life-and-

death nature of the standoff.”131 Other courts have reached similar 

conclusions.132  

 

 119 Lewis, 523 U.S. at 836. 

 120 Bright v. Westmoreland Cnty., 443 F.3d 276, 281 (3d Cir. 2006) (citations omitted); 

Lewis, 523 U.S. at 846. 

 121 Lewis, 523 U.S. at 846. 

 122 See id. at 854. 

 123 Id. at 849. 

 124 Id. at 854. 

 125 See Graham v. Connor, 490 U.S. 386, 396 (1989). 

 126 Schaefer v. Goch, 153 F.3d 793, 795 (7th Cir. 1998). 

 127 See id. 

 128 Id. 

 129 Id. at 796–97. 

 130 Id. at 798. 

 131 Id. 

 132 Bublitz v. Cottey, 327 F.3d 485, 489, 491 (7th Cir. 2003) (officer’s actions were not 

sufficiently intentional to constitute a Fourth Amendment seizure and not sufficiently 

shocking to constitute a substantive due process violation); Childress v. City of Arapaho, 

210 F.3d 1154, 1157–58 (10th Cir. 2000) (same); Claybrook v. Birchwell, 199 F.3d 350, 
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A second alternative is state law. In theory, state constitutional and common 

law can provide an avenue for relief. Yet, in practice, these avenues are often 

blocked.133 Many state constitutional rights mirror federal constitutional 

rights,134 and even when they do not, the rights usually cannot be enforced in 

damages actions.135 Tort law seems more promising, and it sometimes is. Yet, 

tort law does not always capture the interests protected by federal constitutional 

rights.136 Moreover, tort claims are usually subject to powerful immunity 

defenses and damages caps, and they do not usually hold out the promise of 

attorneys’ fees.137 To be sure, state law—whether constitutional or common 

law—sometimes does provide relief for victims. As a systematic alternative, 

however, it falls short. 

In sum, to the extent that the intent requirement for seizures defeats an 

excessive force claim, the plaintiff will often (though not always) lack an 

alternative remedy for the harm suffered. For this reason, the stakes of the intent 

requirement are significant and worth exploring in detail. The following Part 

identifies several problems with the “means intentionally applied” test. 

III. PROBLEMS WITH “MEANS INTENTIONALLY APPLIED” 

The previous Part explained the basic requirements for proving an excessive 

force claim and how a mistake may or may not defeat such a claim. It showed 

that, because seizures must be intentional, an officer can defeat an excessive 

force claim by showing any type of mistake, reasonable or unreasonable. In 

 

359–60 (6th Cir. 2000) (same); Medeiros v. O’Connell, 150 F.3d 164, 169–70 (2d Cir. 1998) 

(same); Landol-Rivera v. Cruz Cosme, 906 F.2d 791, 795–97 (1st Cir. 1990) (same). 

 133 Alexander Reinert, Joanna C. Schwartz & James E. Pfander, New Federalism and 

Civil Rights Enforcement, 116 NW. U. L. REV. 737, 763 (2021) (“Our survey thus suggests a 

somewhat dispiriting conclusion. While state and local governments have the affirmative 

power, through their legislatures, to enact their own tools of civil rights enforcement, this 

power has lain largely dormant at both the state and local levels.”). 

 134 See generally Richard Boldt & Dan Friedman, Constitutional Incorporation: A 

Consideration of the Judicial Function in State and Federal Constitutional Interpretation, 

76 MD. L. REV. 309 (2017); James A. Gardner, The Failed Discourse of State 

Constitutionalism, 90 MICH. L. REV. 761 (1992). 

 135 See Reinert, Schwartz & Pfander, supra note 133, at 761–62. 

 136 See John F. Preis, Alternative State Remedies in Constitutional Torts, 40 CONN. L. 

REV. 723, 749–60 (2008) (explaining the ways in which rights under tort law and 

constitutional law diverge); Christina Brooks Whitman, Emphasizing the Constitutional in 

Constitutional Torts, 72 CHI.-KENT L. REV. 661, 686 (1997) (arguing that state tort law is 

“particularly ineffective in dealing with precisely the sorts of interests and injuries that are 

at the center of constitutional law”). 

 137 Joanna C. Schwartz, Civil Rights Ecosystems, 118 MICH. L. REV. 1539, 1587–88 

(2020) (discussing attorneys’ fees and damages caps); Lawrence Rosenthal, A Theory of 

Governmental Damages Liability: Torts, Constitutional Torts, and Takings, 9 U. PENN. J. 

CONST. L. 797, 805–11 (2007) (discussing state law immunities). 
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contrast, because uses of force need only be reasonable, officers can defeat the 

force part of an excessive force claim only by showing a reasonable mistake. 

This Part critiques the current treatment of mistakes in excessive force 

cases. In particular, it shows how the current law fails to sufficiently specify 

which aspects of a seizure must be intentional and which need not be. This 

failure poses analytical challenges for lower courts and—not surprisingly—

results in odd and inconsistent results. 

A. Manner-of-Termination Mistakes 

Recall from Part II that a manner-of-termination mistake occurs when an 

officer intends to terminate a suspect’s movement in one way but, because of a 

mistake, terminates it in a different, more harmful manner.138 Stated simply like 

this, the rule appears easy to apply. Yet, when one digs into the case law, one 

finds significant tension and ambiguity. In particular, manner-of-termination 

mistakes are easily confused with delivery-of-force mistakes, which in turn 

leads courts to sometimes evaluate an officer’s intent rather than the 

reasonableness of the officer’s actions, or vice versa. 

1. In the Supreme Court   

To illustrate mistakes involving the manner of termination, Part II offered 

two examples: County of Sacramento v. Lewis and Brower v. County of Inyo.139 

Recall that Lewis involved an officer’s high-speed pursuit of two teenagers on 

a motorcycle.140 When one rider fell off, the officer struck him with the patrol 

car.141 The Court held that this was not a seizure because, although the officer 

pursued the teenagers with the goal of terminating their movement—and in fact 

terminated the movement of one teenager—the officer did not terminate that 

person’s movement as originally intended.142  

Viewed in isolation, Lewis seems like a straightforward application of the 

“means intentionally applied” test. A suspect cannot be subject to “means 

intentionally applied” if the officer did not intend to apply the means to the 

suspect. Yet, Lewis is in significant tension with Brower—a case on which it 

purported to rely.143 Recall that the issue in Brower was whether a fleeing driver 

was seized when he crashed into a roadblock set up by police officers.144 The 

Court held that, even if the officers “preferred” or “earnestly hoped” that the 

driver would not crash into the roadblock and intended only that he stop short 

 

 138 See supra notes 35–69 and accompanying text. 

 139 County of Sacramento v. Lewis, 523 U.S. 833, 844 (1998); Brower v. Cnty. of Inyo, 

489 U.S. 593, 598–99 (1989). 

 140 Lewis, 523 U.S. at 836–37. 

 141 Id. at 837. 

 142 Id. at 843–44. 

 143 Id. at 844. 

 144 Brower, 489 U.S. at 598. 
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of it, a seizure still occurred.145 The bottom line for the Court was that the 

officers set up the roadblock with the intent of stopping the driver, and that was 

exactly what happened.146  

Note how Brower conflicts with Lewis. The Court classified the crash into 

the roadblock as a seizure even as it accepted the officers’ argument that they 

did not intend for the driver to crash. In Lewis, however, the fact that the officer 

did not intend to run over the suspect negated the seizure. Put more simply, an 

unexpected fatal crash in Brower was a seizure, but an unexpected fatal crash in 

Lewis was not a seizure. What can explain this discrepancy? 

One could perhaps argue that the officers in Brower intentionally set up the 

roadblock, while the officer in Lewis did not intentionally run over the teenager. 

The problem with this argument is that it rests on an artificially narrow view of 

the relevant time frame.147 Although the impact in Lewis was not intentional, 

the officer nonetheless acted intentionally in multiple ways. The officer 

intentionally decided to pursue the teenagers for a minor traffic violation, 

intentionally pursued them at speeds over one hundred miles per hour, 

intentionally followed them as close as one hundred feet behind, and performed 

all of these tasks with the intent of terminating their movement. True, the officer 

did not intend to terminate their movement through a crash, but neither did the 

officers in Brower intend their roadblock to cause a crash. Rather, the officers 

in Brower expected that it would induce the driver to stop safely, and the officer 

in Lewis no doubt hoped that his high-speed pursuit would induce the teenagers 

to stop. In both cases, an intentional act taken with the goal of inducing a suspect 

to submit safely to police authority unexpectedly resulted in a fatal crash. Why 

should the crash count as a seizure in one case but not in the other? 

From a doctrinal perspective, the best answer is likely that the “means 

intentionally applied” test is not specific enough. A test that more explicitly 

defines the appropriate level of intent could perhaps reduce the tension between 

the two cases. Yet, the problem here is not simply that Brower and Lewis are in 

tension. It is that the Court’s failure to resolve this tension has led to persistent 

confusion in the lower courts, as illustrated by a discussion of lower court cases 

below. 

 

 145 Id. at 598–99. 

 146 Id. at 599. 

 147 See Garrett & Stoughton, supra note 16, at 291–96, 292 n.357 (endorsing view of 

First, Third, Ninth and Tenth Circuits that excessive force inquiries should consider an 

officer’s tactical choices prior to the exact moment when force is used); see also Cynthia 

Lee, Reforming the Law on Police Use of Deadly Force: De-Escalation, Preseizure Conduct, 

and Imperfect Self-Defense, 2018 U. ILL. L. REV. 629, 673 (2018); Aaron Kimber, Righteous 

Shooting, Unreasonable Seizure? The Relevance of an Officer’s Pre-Seizure Conduct in an 

Excessive Force Claim, 13 WM. & MARY BILL RTS. J. 651, 655 (2004). 



2025] OFFICER INTENT AND EXCESSIVE FORCE 169 

2. In the Lower Courts 

The lower courts have a checkered track record in analyzing manner-of-

termination mistakes. The problems show up most glaringly in some of the most 

tragic and most frequently litigated cases: cases where a suspect is accidentally 

subjected to deadly force. Two types of such cases are discussed below. 

a. Accidental Discharge Cases 

An accidental discharge case, as I use the term here, is a case in which an 

officer intends to seize a suspect using some level of hands-on physical force 

but accidentally discharges a gun during that use of force. A suspect is shot 

instead of being forced to the ground.148  

As an example, consider Clark v. Buchko.149 In that case, an FBI team and 

several local police officers raided the residence of Kenneth Clark.150 One 

officer pointed a shotgun at Clark and ordered him to lie down on the floor.151 

Clark complied, but the officer kept the gun pointed at Clark until he could be 

handcuffed.152 At one point, Clark raised himself off the floor, coming into 

contact with the shotgun, which in turn caused the gun to discharge.153 Clark 

died, and his estate brought an excessive force claim.154 The court rejected the 

claim on seizure grounds, holding that, under Brower, an accidental shooting 

during an arrest cannot constitute a seizure.155 The approach taken in Clark is 

consistent with that followed by many other courts.156  

 

 148 See, e.g., Est. of Bleck ex rel. Churchill v. City of Alamosa, 540 F. App’x 866, 868 

(10th Cir. 2013) (“Officer Martinez’s weapon discharged while he was going hands on, 

shooting Mr. Bleck in the hip.”). 

 149 Clark v. Buchko, 936 F. Supp. 212, 214 (D.N.J. 1996). 

 150 Id. 

 151 Id. at 216. 

 152 Id. 

 153 Id. 

 154 Id. 

 155 Clark, 936 F. Supp at 220 (“As the Supreme Court explained in Brower, no seizure 

occurs unless ‘there is a governmental termination of freedom of movement through means 

intentionally applied.’” (citation omitted)). 

 156 See, e.g., Bryant v. Gillem, 965 F.3d 387, 392 (5th Cir. 2020); Gorman v. Sharp, 892 

F.3d 172, 175 (5th Cir. 2018); Baskin v. City of Hous., Miss., 378 F. App’x 417, 418 n.1 

(5th Cir. 2010) (“To the extent that a Fourth Amendment claim was raised, any attempt to 

allege excessive use of force in the course of a negligent seizure is foreclosed by the Supreme 

Court’s decision in Brower . . . .”); Dodd v. City of Norwich, 827 F.2d 1, 7–8 (2d Cir. 1987); 

Brice v. City of York, 528 F. Supp. 2d 504, 513–14 (M.D. Pa. 2007); Owl v. Robertson, 79 

F. Supp. 2d 1104, 1114 (D. Neb. 2000); Troublefield v. City of Harrisburg, 789 F. Supp. 

160, 166 (M.D. Pa. 1992), aff’d 980 F.2d 724 (3d Cir. 1992); Glasco v. Ballard, 768 F. Supp. 

176, 180 (E.D. Va. 1991); Matthews v. City of Atlanta, 699 F. Supp. 1552, 1555–56 (N.D. 

Ga. 1988). 
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In contrast, other courts hold that accidental shootings during arrests do not 

raise seizure questions but instead raise force questions. In Stamps v. Town of 

Framingham, for example, sixty-eight-year-old Eurie Stamps was told to lie 

down on the floor, just like the victim in Clark.157 An officer was tasked with 

guarding Stamps.158 The officer kept his rifle pointed at Stamps and, in violation 

of departmental policy, kept his finger on the trigger.159 At some point—perhaps 

because the officer lost his balance while his finger was on the trigger—the gun 

fired, killing Stamps.160 As in Clark, the officer argued that “because the 

shooting itself was unintentional,” it did not count as “means intentionally 

applied” under Brower, thus negating a seizure.161 The Court disagreed.162 

Keeping his finger on the trigger was an intentional act that posed an 

unreasonable risk of harm to Stamps.163 That risk of harm eventually resulted 

in actual harm, thus constituting a seizure.164 Other courts follow this same 

logic.165 

The point here is not that Stamps is correct and Clark is wrong, or vice versa. 

Rather, the point is that, under Brower and Lewis, neither is obviously right or 

wrong. In both cases, the officers acted intentionally in pointing a gun at a 

suspect and acted unintentionally in allowing the gun to discharge. If Lewis 

controls, then Clark is correct because, just as the officer in Lewis did not intend 

to run over the teenager, the officer in Clark did not intend to shoot the suspect. 

If Brower controls, then Stamps is correct because, just as the officers in Brower 

did not intend for the crash to happen, the officer in Stamps did not intend for 

the shooting to happen. 

Another way to understand the problem is that the Clark court classified the 

shooting as a manner-of-termination mistake, while the Stamps court classified 

it as a delivery-of-force mistake. Courts can be forgiven for this mistake, given 

the tension between Brower and Lewis, but clarity is certainly needed. 

 

 157 Stamps v. Town of Framingham, 813 F.3d 27, 30–31 (1st Cir. 2016). The target of 

the raid was not Mr. Stamps, but instead someone residing with him. Id. at 30. Further, “[t]he 

SWAT team members were also instructed that Stamps had no history of violent crime or of 

owning or possessing a weapon and that he posed no known threat to the officers executing 

the warrant.” Id. at 31. 

 158 Id. at 31. 

 159 Id. at 31–32. 

 160 Id. at 31 & n.3. 

 161 Id. at 35. 

 162 Id. 

 163 Stamps, 813 F.3d at 39–40. 

 164 Id. at 35 (“Where an officer creates conditions that are highly likely to cause harm 

and unnecessarily so, and the risk so created actually, but accidentally, causes harm, the case 

is not removed from Fourth Amendment scrutiny.”). 

 165 See, e.g., McCoy v. City of Monticello, 342 F.3d 842, 847 (8th Cir. 2003). 
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b. Wrong Weapon Cases 

Another type of case illustrating this problem is a “wrong weapon” case. As 

I use the term, a wrong weapon case is one in which an officer intends to use 

one weapon to seize a suspect but accidentally uses a different and more 

powerful weapon. Thus, instead of getting tased, a suspect is shot. 

Consider first Henry v. Purnell, where an officer chasing a suspect 

mistakenly grabbed his gun instead of his taser and shot the suspect in the 

elbow.166 Defending against an excessive force claim, the officer argued that no 

seizure occurred because the means used to stop the suspect—a bullet—was not 

“intentionally applied.”167 The court rejected this argument, stating that “[i]f, as 

the Court noted [in Brower], a seizure would occur when a person is stopped by 

the accidental discharge of a gun that an officer meant to use only as a club, then 

we believe that a seizure surely occurred here.”168 In other words, the court 

seemed to hold that as long as the officer intended to use some gun-like 

instrumentality to terminate a suspect’s movement, it does not matter whether 

the instrumentality that the officer actually used was the specific one he 

originally intended. Having determined that a seizure occurred, the court then 

turned to whether the use of force was reasonable, which presented a delivery-

of-force question.169 On that issue, the court—years later, reviewing the district 

court’s grant of summary judgment to the officer—found that there was 

sufficient evidence for a jury to find that the officer had behaved 

unreasonably.170 In particular, a reasonable officer would have realized that, 

given the differences between the two weapons, he was holding a gun rather 

than a taser.171  

Now consider Conner v. Rodriguez.172 There, an officer kept two shotguns 

in his police cruiser, one of which was set up to shoot “less-lethal” bean bags, 

and the other of which was set up to shoot lethal buckshot.173 The officer 

grabbed the wrong gun out of his trunk and shot the suspect, who fortunately 

survived.174 Unlike Henry v. Purnell, this case never got past the seizure issue. 

 

 166 Henry v. Purnell, 501 F.3d 374, 376, 379 (4th Cir. 2007). 

 167 Id. at 380 (citation omitted).  

 168 Id. at 381. 

 169 Id. at 382. 

 170 Henry v. Purnell, 652 F.3d 524, 527, 536–37 (4th Cir. 2011) (reversing and 

remanding grant of summary judgment). 

 171 Id. at 532–33 (reasoning that, because the officer carried his gun in a holster about a 

foot higher than his taser, the gun was “nearly twice the weight” of the taser, and the gun had 

no thumb safety (as the taser did), a reasonable officer would have concluded that he had 

drawn the wrong weapon); see also Torres v. City of Madera, 524 F.3d 1053, 1054, 1057 

(9th Cir. 2008) (holding officer could be liable for mistakenly using gun rather than taser and 

remanding to the district court to determine reasonableness). 

 172 Conner v. Rodriguez, 891 F. Supp. 2d 1228, 1230 (D.N.M. 2011). 

 173 Id. 

 174 Id. at 1229–31. 



172 OHIO STATE LAW JOURNAL [Vol. 86:1 

The court found no clearly established law holding that shooting a suspect with 

the wrong gun constituted “means intentionally applied.”175 Put differently, the 

court decided that the intent requirement applied to the specific instrumentality 

that the officer used. Because the officer did not intend to use the lethal shotgun, 

it was not “means intentionally applied.”176 Had the court focused not on the 

specific weapon used but instead on the fact that the officer sought to seize the 

suspect using any weapon, it would have found that a seizure had occurred and 

a jury would likely have been asked to determine whether the officer’s mistake 

in picking up the wrong gun was reasonable.177  

Again, the conflict here can be explained by reference to delivery-of-force 

mistakes. In holding that the officer in Henry seized the suspect despite using 

the wrong weapon, the court held that the officer’s mistake was merely in the 

delivery of force. In contrast, the court in Conner deemed a nearly identical 

mistake to be a manner-of-termination mistake. This confusion can be traced to 

the tension between Brower and Lewis and the Court’s failure to clarify the 

proper analysis of an officer’s intent. 

B. Target-of-Termination Mistakes 

As Part II explained, a target-of-termination mistake occurs when an officer 

intends to terminate the movement of a particular person but, because of some 

mistake, terminates a different person’s movement. As with manner-of-

termination mistakes, this area of law contains ambiguities and contradictions, 

beginning with Supreme Court precedent and continuing down to the lower 

courts. 

1. In the Supreme Court 

The Supreme Court has never considered an unintended-target case, but it 

has issued three opinions that bear on the issue: Brower v. County of Inyo, 

Brendlin v. California, and Torres v. Madrid.178 Beginning with Brower, this 

Article has already explained that the “means intentionally applied” test 

generally requires that seizures be intentional. What this Article has not yet 

 

 175 Id. at 1235–36. 

 176 Id. at 1235 (stating that, under Brower, “it appears . . . that if an officer intends to 

seize a felon using a certain means, the felon is seized even if the ordinary effects of those 

means have a higher than intended impact on the felon; while if the officer intends to seize 

a felon through one means, and the felon is actually seized by a different, unintended means, 

no seizure occurs”). 

 177 Id. at 1230–31 (explaining how the officer mistook the lethal shotgun for the less-

lethal shotgun). 

 178 Brower v. Cnty. of Inyo, 489 U.S. 593, 596 (1989); Brendlin v. California, 551 U.S. 

249, 251 (2007); Torres v. Madrid, 592 U.S. 306, 317 (2021). 
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considered, however, is Brower’s dictum stating that “a seizure occurs even 

when an unintended person or thing is the object of the detention.”179  

How could an “unintended person” be intentionally seized? As noted 

previously, there are two possible ways.180 First, an officer could commit a 

mistaken-identity seizure by, for example, seizing John Smith under the belief 

that Smith is actually Sam Jones. Second, an officer could commit an 

unintended-target seizure by, for example, attempting to shoot John Smith but 

hitting Sam Jones instead. Which of these two types of seizures was the Court 

referencing in Brower? Most likely, the Court was referring to mistaken-identity 

seizures because it cited Hill v. California, a mistaken-identity case, as 

support.181 This does not rule out unintended-target seizures, but it does mean 

that Brower did not specifically sanction that type of seizure. 

The second case that could shed light on target-of-termination mistakes is 

Brendlin v. California.182 The issue in Brendlin was whether a traffic stop 

results in the seizure of only the driver or of all persons in the car.183 The Court 

held that passengers in a car (whether known or unknown to the officer) are 

seized during a traffic stop when a “reasonable passenger” would not have 

believed they were “free to depart without police permission.”184 Brendlin thus 

seems to open the door to unintended-target seizures. If unknown passengers 

can be seized, then it seems reasonable to conclude that a bystander unknown 

to the officer can also be seized. 

Brendlin was not an excessive force case, but the Court did signal that its 

rule would apply in excessive force cases, explaining that “if the car [that 

crashed into the roadblock in Brower] had had another occupant, it would have 

made sense to hold that he too had been seized when the car collided with the 

roadblock.”185 While this seems to indicate approval of unintended-target 

seizures in the excessive force context, one must be careful not to push the 

opinion too far. Fourth Amendment doctrine is filled with rules that are specific 

to vehicles and do not apply in other settings.186  

A third and more recent case, Torres v. Madrid, provides some additional 

clues.187 In Torres, Roxanne Torres believed that she was being carjacked.188 

 

 179 Brower, 489 U.S. at 596. 

 180 See supra text accompanying notes 82–83. 

 181 Brower, 489 U.S. at 596 (citing Hill v. California, 401 U.S. 797, 802–05 (1971)); see 

also Landol-Rivera v. Cruz Cosme, 906 F.2d 791, 796 (1st Cir. 1990) (rejecting 

interpretation of Hill that would apply to unintended targets). 

 182 See generally Brendlin, 551 U.S. 249. 

 183 Id. at 251. 

 184 See id. at 256–57. 

 185 Id. at 261. 

 186 See, e.g., Pennsylvania v. Labron, 518 U.S. 938, 938–39 (1996); United States v. 

Ross, 456 U.S. 798, 825 (1982); Chambers v. Maroney, 399 U.S. 42, 48 (1970); Carroll v. 

United States, 267 U.S. 132, 147 (1925). 

 187 Torres v. Madrid, 592 U.S. 306, 309 (2021). 

 188 Id. at 309–10. 
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She sped off, but it turned out that the carjackers were actually state troopers.189 

The troopers fired thirteen shots at her as she left, striking her twice.190 Though 

hit, Torres was somehow able to continue driving and ultimately made her way 

to a hospital, where she was arrested the next day.191  

Based on these events, Torres sued the officers for excessive force.192 The 

central challenge for her was that, unlike the vast majority of excessive force 

claims, she did not actually suffer a termination of movement.193 Given the 

centrality of “seizure” to excessive force law, she could prevail only if the court 

found that the shooting itself constituted excessive force, even if it did not stop 

her.194 The Court sided with Torres, based largely on Founding-era precedent 

in England and the United States.195 More important for our purposes, however, 

the Court described at least some aspect of seizure law as follows: 

A seizure requires the use of force with intent to restrain. Accidental force will 

not qualify. Nor will force intentionally applied for some other purpose satisfy 

this rule. In this opinion, we consider only force used to apprehend. . . . 

Moreover, the appropriate inquiry is whether the challenged conduct 

objectively manifests an intent to restrain, for we rarely probe the subjective 

motivations of police officers in the Fourth Amendment context.196  

This explanation is perplexing. The assertion that seizures must be intentional 

is standard fare and not at all surprising, but the assertion that the officer’s intent 

is relevant only to the extent that it “objectively manifests an intent to restrain” 

is a curious assertion to make in an excessive force case like this.197 The concept 

of an “objectively manifested intent” makes sense in the context of submission-

to-authority seizures—which is where the concept originated—but makes far 

less sense in termination-of-movement seizures.198 If an officer aims for John 

Smith but hits Sam Jones, how should one determine whether Jones counts as 

an intended target? Is the question whether the officer, in aiming her gun, 

“objectively manifests an intent to restrain” Jones? Put differently, is the 

 

 189 Id. at 310. 

 190 Id.  
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 193 Torres, 592 U.S. at 310. 

 194 Id. 

 195 Id. at 312–17. 

 196 Id. at 317 (internal citations omitted). 

 197 Id. (emphasis omitted). 

 198 Submission-to-authority seizures occur when a person reasonably believes that an 

officer is demanding that they submit to his authority. See Florida v. Bostick, 501 U.S. 429, 

436 (1991) (a seizure occurs if “a reasonable person would [not] feel free to decline the 

officers’ requests or otherwise terminate the encounter”). It is irrelevant that the officer 

actually intended to assert his authority; it is only relevant that the person seized perceives 

the officer to be asserting his authority. In this sense, what matters is the intent that was 

“objectively manifested,” not the officer’s true intent. 
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question whether a reasonable observer would conclude that the officer was 

aiming for Jones? Of course, the error in such a case could be measured in 

millimeters, so conducting such an inquiry seems impossible. 

Whatever the phrase “objectively manifested intent” might mean in the 

context of an excessive force claim, it is likely safe to conclude that the Court 

was not addressing the issue of unintended-target seizures. Thus, between 

Brower, Brendlin, and Torres, there is little guidance from the Supreme Court 

on this issue. Not surprisingly, the lower courts have crafted divergent 

approaches. 

2. In the Lower Courts  

Most cases involving injury to an unintended target are treated as nonseizure 

cases. Yet, as with manner-of-termination cases, courts differ in their 

understandings of how the intent requirement should apply to various aspects of 

a seizure. This is borne out in several contexts, including cars, dogs, and flash-

bang grenades. Curiously, however, the lower courts seem to agree that hostages 

injured during a rescue can never be intended targets, even though hostages 

are—in some cases—the most deserving of the “target” label. Each category of 

cases is explained below. 

a. Vehicular Cases 

Suppose that an officer attempts to stop a fleeing car by shooting at it. 

Perhaps the officer is specifically aiming for the driver, the tires, or the engine, 

but perhaps the officer is simply shooting at the car more generally (maybe 

because the car is some distance away). Suppose further that, unbeknownst to 

the officer, there is a passenger in the car. If this passenger is hit by a bullet, has 

the passenger been seized? At first blush, it is hard to see how the passenger was 

anything other than an unintended target and thus not seized. Yet, with a bit of 

encouragement from the Supreme Court, several courts have held that the 

passenger has been seized. 

For example, in Villanueva v. California, Pedro Villanueva was driving his 

truck along with his passenger, Francisco Orozco.199 Police attempted to pull 

the truck over, but Villanueva resisted, and a chase ensued.200 Before long, 

officers cornered the truck and opened fire, killing Villanueva and injuring 

Orozco.201 Orozco later filed an excessive force claim, but the officers argued 

that, because they had no idea there was a passenger in the truck, they could not 

have used excessive force against him.202 The Ninth Circuit relied on Brendlin 

v. California—discussed above—in holding that the passenger had been 

 

 199 Villanueva v. California, 986 F.3d 1158, 1162 (9th Cir. 2021). 

 200 Id. at 1163. 

 201 Id. 

 202 See id. at 1164, 1167. 
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seized.203 Other circuits have reached the same result both before and after 

Brendlin,204 but the Supreme Court has thus far declined to address the issue 

directly.205  

Perhaps Villanueva makes sense in light of Brendlin, but some courts have 

resisted a blanket “vehicle” exception to the unintended-target rule. For 

example, in Tuggle v. City of Tulare, a passenger was shot after the car in which 

she was riding stopped—just as in Villanueva.206 When officers and a police 

dog approached the stopped car, the car’s driver shot one officer and the dog.207 

This prompted other officers on the scene to fire thirty-four rounds at the car, 

several of which hit the passenger.208 Unlike in Villanueva, however, the 

officers were closer to the car and thus allegedly able to “direct[] their shots at 

the . . . driver, and not at the car in general.”209 For this reason, the court 

concluded that Brendlin and Villanueva did not apply.210 Other courts have 

approached the issue similarly,211 which to some extent makes sense. If the logic 

behind the vehicle exception is that officers who are attacking a car have no way 

of directing their force at a specific occupant of the car, then presumably the 

exception ought not to apply when officers can, and in fact do, direct their force 

at a specific occupant. 

The difference between Villanueva and Tuggle seemingly comes down to 

where the officer was aiming. Yet, this assumes that an officer’s aim is a reliable 

proxy for the person the officer intends to seize. In many use-of-force situations, 

this will not be true. In Vaughan v. Cox, for example, officers received a report 

that a man in a white T-shirt had just stolen a red truck.212 The officers spotted 

the red truck on an interstate highway.213 A man named Rayson was driving, 

while the suspect in the white T-shirt, a man named Vaughan, rode in the 
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whether a passenger may recover when an officer uses force against a car’s driver and, in 

doing so, injures the passenger). 

 206 Tuggle v. City of Tulare, No. 119-cv-01525, 2023 WL 4273900, at *2–3 (E.D. Cal. 

June 29, 2023). 
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No. 16-cv-2849, 2020 WL 209857, at *3 (D. Colo. Jan. 14, 2020) (passenger shot by officer 

was not seized because the officer intended to “shoot the driver”); Cox v. Vill. of 

Pleasantville, 271 F. Supp. 3d 591, 605 (S.D.N.Y. 2017) (holding that Brendlin does not 

“establish that the intentional use of force directed at a specific individual within the vehicle, 
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 212 Vaughan v. Cox, 343 F.3d 1323, 1326 (11th Cir. 2003). 
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passenger seat.214 Officers attempted to pull over the truck, but Rayson refused 

to yield.215 When other efforts to stop the truck failed, an officer pulled even 

with the truck along its left side, rolled down his passenger window, and shot 

three times into the truck.216 The officer’s plan was apparently “to disable either 

the truck or Rayson so that he could force the truck off the road.”217 None of the 

shots hit Rayson, but one of them pierced Vaughan’s spine, paralyzing him.218  

Vaughan brought an excessive force claim.219 The defendant–officer argued 

that Vaughan was an unintended target and thus had not been seized.220 The 

court rejected this argument, holding that Vaughan had been seized because the 

officer “fired his weapon to stop Vaughan and Rayson, and one of those bullets 

struck Vaughan.”221 The fact that the officer did not intend to seize Vaughan by 

shooting him was immaterial, as “[i]t is not necessary for the means by which a 

suspect is seized to conform exactly to the means intended by the officer.”222  

Interestingly, what Vaughan illustrates is that some target-of-termination 

mistakes can be characterized as manner-of-termination or delivery-of-force 

mistakes. We saw in the prior Part how those two mistakes can be confused with 

each other,223 but Vaughan shows that, when an officer is attempting to seize all 

occupants of a car (which was the case in Vaughan and Tuggle), force intended 

for one person can, as a legal matter, seize another person. Seizing all occupants 

of a car during a traffic stop is standard procedure,224 and—more to the point in 

the excessive force context—will be even more justified when an officer uses 

force to stop a vehicle.225 In Tuggle, the passenger may not have been the 

officer’s intended target, but after the driver of the car had just shot a police 

officer and his dog, she was certainly not free to leave. 

In sum, in cases involving vehicles, courts struggle to define the relevant 

“target” for the purposes of a seizure. The target of the force might be the car, 

the driver, or the passenger, but the target of the seizure might be someone 

else—and there is little clarity on how to discern the right answer. 
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 223 See supra notes 149–77 and accompanying text. 

 224 Brendlin v. California, 551 U.S. 249, 257 (2007). 

 225 The only circumstance in which this would not be true would be if the officer knew 

that the passenger was a hostage. Hostage cases are discussed below. See infra Part III.B.2.d. 
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b. Canine Cases 

Another category of cases in which unintended targets are often subject to 

force involves bystanders injured by police dogs.226 Take, for example, McKay 

v. City of Hayward.227 In that case, an officer was tracking a robbery suspect 

with a canine.228 At one point, the dog paused in front of an eight-foot wall, 

apparently detecting a scent on the other side.229 Stepping up onto a nearby 

object, the officer managed to get a look over the wall and, seeing nothing, lifted 

the dog over the wall.230 The dog quickly found and attacked a bystander—

eighty-nine-year-old Jesse Porter—who was relaxing in his backyard.231 Mr. 

Porter’s leg had to be amputated above the knee, and he died two months after 

he was bitten.232 In a subsequent excessive force action, the court held that it 

was irrelevant that “Mr. Porter was not the robber or the target of the search.”233 

What mattered instead was that the officer “intentional[ly] deploy[ed] . . . a 

police dog trained to track and bite a person.”234  

For many courts, the logic behind this exception to the unintended-target 

rule is that, “[o]nce deployed, a police dog is generally unable to discriminate 

between suspects and innocent parties and is generally trained to bite whomever 

it encounters.”235 This means that when a police officer releases a police dog, 

the officer has—for these courts, at least—accepted the possibility that an 

unintended target will be harmed. Indeed, viewed this way, the victim is an 

intended target.236 The officer may not be aware of the target’s identity or 

location but has displayed a desire that some person be bitten by the dog. 

 

 226 For a comprehensive and insightful study on the use of canines for law enforcement 

purposes, see generally Madalyn K. Wasilczuk, The Racialized Violence of Police Canine 

Force, 111 GEO. L.J. 1125 (2023). 

 227 McKay v. City of Hayward, 949 F. Supp. 2d 971 (N.D. Cal. 2013). 
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 229 Id. at 976. 
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 232 Id. at 975–76. 

 233 McKay, 949 F. Supp. 2d at 979. 
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 235 Gangstee v. Cnty. of Sacramento, No. CIV. S-10-1004, 2012 WL 112650, at *5 (E.D. 

Cal. Jan. 12, 2012), aff’d on other grounds, 567 F. App’x 500 (9th Cir. 2014); see also Rogers 

v. City of Kennewick, 304 F. App’x 599, 601 (9th Cir. 2008) (“Although Mr. Rogers was 

not the actual suspect that the police officers sought, the police K–9’s biting of Mr. Rogers 

constituted a seizure under the Fourth Amendment.”); Vathekan v. Prince George’s Cnty., 

154 F.3d 173, 178 (4th Cir. 1998) (finding unintended target seized because officers 

purposely released dog into house and “a police dog cannot discriminate between a criminal 

and an innocent person”). 

 236 See Collins v. Schmidt, 326 F. Supp. 3d 733, 739 (D. Minn. 2018) (“Schmidt knew 

that Gabe was likely to bite the first person he encountered during the search for the suspects; 

as such, Schmidt intended for Gabe to seize the first person he encountered.” (citation 

omitted)). 
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Whatever the wisdom of McKay and similar cases, the majority of courts 

strictly adhere to the unintended-target rule, ruling against victims in these 

cases.237 For these courts, intent means intent, and a bystander, by definition, 

cannot be intentionally seized. Yet, pushed to its extreme, this view yields odd 

results. Suppose that officers are tracking a suspect who disappears into a 

crowded marketplace. Officers are aware that if they release a police dog into 

the marketplace, the likelihood that the dog will find and attack the suspect is 

vanishingly small—far less than 1%. Yet, the suspect is a very dangerous person 

intent on causing a mass atrocity. The officers thus release a dog, and the dog 

predictably attacks an innocent bystander. 

If “intent” is understood solely as the officers’ goal, then the attack on the 

bystander was not intentional. The officers’ goal was to catch the suspect, not 

an innocent bystander. If the intent is understood a bit more broadly, though, the 

officers’ actions could be characterized as intentional. In tort and criminal law, 

for example, an actor’s knowledge or substantial certainty that a certain result 

will occur is usually sufficient to prove that the actor intended that result.238  

Even if knowledge or substantial certainty is used to slightly expand the 

definition of intent, that would not explain cases like McKay. The officer there 

behaved recklessly in turning his dog loose, but the facts did not show that the 

officer was “substantially certain” that the dog would attack a bystander. Is 

McKay simply wrong? Perhaps. There is a way to make better sense out of the 

case, however. Returning to the example of the suspect who disappeared into 

the crowded marketplace, assume that there was a 30% chance that the dog 

would find the suspect and a 70% chance that the dog would attack a bystander. 

Suppose further that the suspect was not planning a mass atrocity but had simply 

stolen a candy bar from a nearby market. The officers release the dog and, as 

before, it attacks a bystander. 

In this case, the odds that the dog would have caught the suspect were much 

greater—significant enough to defeat any argument that the bystander was 

“substantially certain” to be seized. At the same time, the officer’s decision to 

release the dog is wildly inappropriate. Although a bystander was not 
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“substantially certain” to be attacked, the value of apprehending the candy thief 

was minuscule compared to the harm that would very likely be inflicted on an 

innocent person. 

This is perhaps the best explanation for the result in McKay and similar 

cases—the suspect there had robbed a Domino’s Pizza.239 For these courts, it 

seems plain that at the moment an officer releases a dog, the officer is 

undeniably subject to Fourth Amendment constraints and is thus required to 

balance the public’s rights to privacy and bodily autonomy with the state’s 

interest in public order.240 If the officer fails to properly balance those two 

interests, then the officer has violated the Fourth Amendment at that moment. 

Whether the dog attacks the target or a bystander in the ensuing seconds or 

minutes does not change the fact that the officer, moments prior, failed to adhere 

to his constitutional duty. To be sure, if the dog attacks the target (or attacks no 

one), there is no justiciable claim because there was no injury. But if a bystander 

is attacked, an injury will exist, and because the injury is attributable to a 

constitutional violation, an excessive force claim ought to exist. 

c. Flash-Bang Cases 

Another situation in which unintended targets have successfully brought 

excessive force claims involves flash-bang grenades, sometimes called simply 

“flash-bangs.” A flash-bang is a device that uses a short, superheated explosion 

to produce a momentary flash of light and a deafening boom.241 Officers 

typically use them to disorient a suspect when entering a residence,242 but a 

suspect is often not the only person inside a particular location. Thus, the risk of 

bystander harm is significant. 

For example, in Boyd v. Benton County, officers used flash-bangs during an 

early morning raid and injured Kristianne Boyd in the process.243 Boyd was not 

a target of the raid, and officers had no idea that anyone was located near the 

place where the flash-bang was used—though officers did have “information 

leading them to believe that up to eight people could be sleeping within the 

apartment.”244 Despite this knowledge, officers “deployed the explosive flash-

bang device—which the officers knew had the potential to cause injury—in the 

room without looking or warning the occupants.”245 Under these circumstances, 
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 244 Id. at 779. 

 245 Id. 



2025] OFFICER INTENT AND EXCESSIVE FORCE 181 

the court had little hesitation in holding that the officers had used excessive 

force.246  

Other courts have analyzed the issue similarly.247 Consider Z.J. ex rel. Jones 

v. Kansas City Board of Police Commissioners, where officers used a flash-bang 

to breach what they believed to be a murder suspect’s residence.248 The officers 

knew that the suspect was not there because other officers had arrested him 

earlier that day in a different location; their goal was merely to obtain evidence 

from the suspect’s house, including his cell phone.249 After obtaining a search 

warrant, a SWAT team approached the house with weapons drawn.250 Inside 

were three women and a two-year-old girl.251 One of the women opened the 

door but needed to unlock the screen door with a key to allow the officers in.252 

An officer, somehow believing that the woman was not going to let the officers 

inside, threw a flash-bang through the screen door and into the house.253 The 

mayhem that ensued did not physically injure anyone, but two-year-old Z.J. was 

deeply affected by the incident.254 In particular, “Z.J. suffered significant 

developmental regression and was diagnosed with PTSD.”255 In an ensuing 

excessive force suit, the court had little hesitation in finding that a constitutional 

violation occurred.256 As in Boyd v. Benton County and similar cases, the court 

ignored the issue of seizure and chastised the officers for failing to ascertain 

who was inside the residence.257  

What is interesting about these cases is that there is usually no discussion of 

the question of seizure. Perhaps, like the vehicle cases discussed above,258 there 

is a tacit assumption that all occupants of the residence would be seized during 

the raid and therefore were intended targets. Z.J. tests this assumption, however. 

Although the police have the discretion to seize all occupants of a residence 
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during the execution of a search warrant,259 they most definitely are not 

obligated to do so. Thus, the court in Z.J. appeared to assume that the officers 

would have seized every occupant, no matter their age or condition. 

Perhaps this is a reasonable assumption given the apparent importance of 

the raid, but the key point here is that it was nonetheless an assumption made by 

the court—and an unstated one at that. Given this, one is more inclined to read 

these flash-bang cases like the canine cases. Just as an officer can violate Fourth 

Amendment requirements at the moment he releases a dog into a crowded 

marketplace, an officer can violate those requirements at the moment he throws 

a flash-bang into a house without knowing—or caring to know—who is inside 

and where. 

d. Hostage Cases 

A final category of unintended targets involves hostages. Unlike cases 

involving vehicles, dogs, and flash-bangs, these cases are interesting not 

because courts have made exceptions for hostages, but because courts have not 

made exceptions. Consider Childress v. City of Arapaho, where two prison 

escapees kidnapped Gena Childress and her two-year-old daughter and fled in 

the Childress’s family van.260 Officers tried several times to stop the van with 

roadblocks, but the escapees somehow maneuvered past them.261 At one point, 

officers shot at the van several times—perhaps unaware that Childress and her 

daughter were in the vehicle.262 When the van approached another roadblock, 

however, one of the escapees held Childress’s two-year-old daughter out the 

window to demonstrate to officers that a young child was in the car.263 Despite 

having this knowledge, officers shot twenty-one rounds into the van as it passed 

through the next roadblock, wounding both Childress and her daughter, but 

without injuring either escapee.264 The Childresses, who both survived, filed an 

excessive force claim, but the court rejected it because they were not the 

intended targets of the officer’s use of force.265 Indeed, in the court’s view, they 
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were the opposite of intended targets, as officers were making “every effort to 

deliver them from unlawful abduction.”266  

The vast majority of hostage cases turn out as Childress did,267 even for 

hostages who are passengers in cars.268 What is strange about these cases is 

that—more than the vehicle, canine, or flash-bang cases we have seen above—

these cases cry out for a relaxation of the intent requirement. Indeed, strangely 

enough, the hostages in these cases receive less protection than actual suspects. 

For example, suppose an officer shoots at a suspect who is holding a 

hostage. The officer hits her target, and the suspect is injured. In an excessive 

force claim arising from this shooting, liability will turn on the reasonableness 

of the officer’s actions.269 In contrast, suppose that the officer accidentally 

shoots the hostage. Perhaps the officer’s aim is slightly off, or a gust of wind 

shifts the direction of the bullet, or the hostage changes position at the moment 

the officer fires the shot. In this case, the hostage will not have an excessive 

force claim.270 This would apparently be true even if the officer was attempting 

a shot that would be highly unlikely to succeed—such as shooting at the suspect 

and hostage from one hundred yards away. 

As with the canine and flash-bang cases, we are again presented with a 

situation in which the unintended-target rule permits officers to ignore the 

ordinary balancing that applies to almost every other act of policing. Yet, in 

these cases, the results are different. It is difficult to know why, but perhaps the 

best explanation is that, unlike in the canine and flash-bang cases, the courts 

simply find the officers’ conduct less objectionable. In Medeiros v. O’Connell, 

for example, a suspect fleeing from police “commandeered” a school van in 

which a teenager, Joshua Sawicki, was riding.271 When other efforts failed to 

apprehend the suspect, an officer stormed the van and shot the suspect.272 One 

of the bullets, however, ricocheted and injured Sawicki, who died fifteen months 
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later.273 When Sawicki’s mother brought suit, the court rejected both her 

excessive force and “shocks-the-conscience” claims.274 At the end of the 

opinion, the court added the following seemingly unnecessary editorial: 

The heroic and selfless conduct of the troopers in this case is the very opposite 

of conduct that could be said to shock the conscience. As counsel for Medeiros 

conceded at oral argument, another person in her place might be moved to 

thank the people who risked their lives to save her son from an armed 

madman—rather than sue them for money damages. The conduct of the 

troopers was not merely constitutionally acceptable, it was objectively 

admirable.275 

Perhaps, in the final analysis, the officers’ actions in Medeiros were 

“admirable.” Perhaps not. More important for our purposes, excessive force 

doctrine is perfectly capable of giving weight to an officer’s “admirable” actions 

by evaluating their reasonableness. When injuries like this are declared 

nonseizures, a Fourth Amendment reasonableness analysis becomes impossible, 

and actions that may in fact be far less admirable become functionally 

permissible. 

 

*          *          * 

 

In sum, the requirement that seizures occur only through “means 

intentionally applied” fails to articulate with sufficient particularity which 

aspects of a particular termination of movement must be intentional. Brower v. 

County of Inyo and County of Sacramento v. Lewis both involved similar 

manner-of-termination mistakes but were decided differently. In the lower 

courts, the gray area between the two cases allows some courts to treat 

accidental shootings as manner-of-termination mistakes (which defeat 

excessive force claims) while other courts treat them as delivery-of-force 

mistakes (which do not defeat excessive force claims). Further, the test’s 

ambiguity also leads to confusion regarding whether a particular person is an 

intended target. Indeed, as the doctrine currently operates, it strangely exempts 

officers from the balancing of interests required by the Fourth Amendment. The 

test is ripe for significant improvement. 

IV. A BETTER APPROACH TO OFFICER INTENT 

This Part attempts to craft a better test for assessing officer intent in 

excessive force cases. Subpart A addresses whether intent should be required at 

all and argues that, despite the mischief caused by the current test, some form 

of intent should be retained. An appropriate measure of intent—one that 
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achieves the purpose of requiring intent—is whether the officer’s acts were 

motivated by an investigatory goal of terminating a person’s freedom of 

movement.276 This test is more capacious than the “means intentionally applied” 

test and, to a large extent, is already applicable in Fourth Amendment cases. 

Subpart B then adds an additional element to this test: proximate cause. A 

proximate-cause requirement is implicit in Brower (but mostly ignored by 

courts and commentators) and serves an important function in a seizure 

analysis—namely, providing a limit to liability. Thus, to the extent that some 

might fear that a more capacious intent test will open the liability door too wide, 

a proximate-cause analysis will impose some limits. 

Finally, Subpart C illustrates this new test by applying it to several different 

types of cases that have divided or confused courts. This Subpart demonstrates 

that the test is workable and that, while it expands the circumstances in which a 

seizure will be found, it does so modestly and with limits. 

A. Intent as Investigatory Purpose 

In Brower, the Supreme Court justified an intent requirement by stating that 

the founding generation ratified the Fourth Amendment to combat “misuse of 

power.”277 This justification falls short, but that does not mean that the intent 

requirement should be jettisoned. The requirement performs important work—

work that can be accomplished by focusing on an intent requirement already 

applicable in Fourth Amendment cases. 

1. Misuse of Power? 

In Brower, the Court held that seizures must be intentional. But why? The 

answer, according to the Court, stems from the Fourth Amendment’s purpose. 

As the Court put it, “the principal grievance against which the Fourth 

Amendment was directed” was the issuance of open-ended or “general” 

warrants that permitted officers to invade citizens’ privacy at will.278 Such 

warrants were not accidentally issued through clerical errors but rather were 

used deliberately to oppress political opponents or the unpopular—a clear 

“misuse of power.”279 A termination of movement, therefore, must be 

 

 276 This formulation is based in part on one applied in United States v. Attson, 900 F.2d 
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intentional and not simply the “accidental effect[] of otherwise lawful 

government conduct.”280  

At first glance, this seems to be a strong justification. There is wide 

agreement that the Fourth Amendment was aimed at combatting oppressive 

investigatory practices used by royal officials.281 Yet, upon closer inspection, 

the justification falls apart. The problem arises from the fact that the vast 

majority of Fourth Amendment doctrine employs an objective reasonableness 

standard and does not inquire into an officer’s subjective intent, whether that 

intent is to “misuse . . . power” or otherwise.282  

Consider first the law of seizure itself. Although excessive force claims 

typically involve seizures using force, a common type of seizure is a seizure 

through submission to authority. If an officer walks up to a person and says, “I’d 

like to talk to you,” and a reasonable person in that situation would not feel free 

to leave, the person has been seized.283 Similarly, if a driver spots flashing lights 

in her rearview mirror and pulls to the side of the road, she has also been 

seized.284 Importantly, these events constitute seizures regardless of whether the 

officer intended to seize the person; what matters is only whether a reasonable 

person would feel free to leave.285  

Indeed, even the seizures most commonly associated with excessive force 

claims, termination-of-movement seizures, are not strictly based on “misuse of 

power.”286 If an officer grabs a person under the mistaken belief that the person 

has committed a crime, the lawfulness of the seizure will turn on whether the 

officer’s mistake was reasonable.287 The victim in such a case need not show 
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 281 See, e.g., Laura K. Donohue, The Original Fourth Amendment, 83 U. CHI. L. REV. 
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the Fourth Amendment); Davies, supra note 279, at 550–51 (arguing that general warrants 

were the main target of the Fourth Amendment, not only objectively unreasonable searches 

and seizures as understood in a modern tort-like sense). 

 282 Brower, 489 U.S. at 596.  

 283 See Florida v. Bostick, 501 U.S. 429, 435–37 (1991) (stating that no seizure has 

occurred if “a reasonable person would feel free to decline the officers’ requests or otherwise 
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 284 See Brendlin v. California, 551 U.S. 249, 251 (2007). 

 285 Id. at 260 (stating that “the motive of the police for taking the intentional action to 

stop the car” is irrelevant and that the Court had “repeatedly rejected attempts to introduce 

this kind of subjectivity into Fourth Amendment analysis”). 

 286 See Torres v. Madrid, 592 U.S. 306, 311 (2021) (explaining that the other types of 

seizures—including seizure by submission to authority and seizure by contact—rarely give 

rise to excessive force claims). 

 287 See, e.g., Milstead v. Kibler, 243 F.3d 157, 165 (4th Cir. 2001) (“[A] mistaken 

understanding of the facts that is reasonable in the circumstances can render a seizure based 

on that understanding reasonable under the Fourth Amendment.”); see also Maryland v. 

Garrison, 480 U.S. 79, 87 (1987) (“[T]he Court has also recognized the need to allow some 

latitude for honest mistakes that are made by officers in the dangerous and difficult process 

of making arrests and executing search warrants.”). 
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that the officer acted with some sort of oppressive goal or otherwise misused his 

power.288 Instead, the victim need only demonstrate that a “reasonable officer” 

would not have believed that probable cause existed for the arrest.289  

Beyond seizures and excessive force law, Fourth Amendment doctrine more 

generally is almost entirely populated with objective reasonableness tests. The 

Court recently explained its approach: “[W]e rarely probe the subjective 

motivations of police officers in the Fourth Amendment context.”290 There are 

pockets where intent matters,291 but these are exceptions to an otherwise-

dominant rule.292  

Thus, given that the bulk of Fourth Amendment doctrine uses an objective 

reasonableness approach, it is difficult to justify the Court’s claim that the 

Fourth Amendment’s focus on “misuse of power” requires that seizures be 

intentional. This is not to say that the Fourth Amendment is not about the misuse 

of power as a historical matter. It is simply to say that an intent requirement is 

not necessarily dictated by the Fourth Amendment’s purported purpose of 

combatting the “misuse of power.” If it were, most of Fourth Amendment 

doctrine would require a drastic overhaul. 

2. The Necessity of Intent 

If the misuse-of-power rationale is insufficient to justify an intent 

requirement, perhaps it should be jettisoned altogether. This would go too far, 

however. To understand why, consider the following example. Officers are 

summoned to a medical emergency on a downtown city street. Several officers 

arrive and, finding no place to park against the curb, double-park their patrol 

cars and quickly attend to the emergency. At the same time, a person who has 
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 292 See Missouri v. Seibert, 542 U.S. 600, 626 (2004) (O’Connor, J., dissenting) 
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police officers would produce a grave and fruitless misallocation of judicial resources.” 

(quoting Massachusetts v. Painten, 389 U.S. 560, 565 (1968) (White, J., dissenting))). See 

generally George E. Dix, Subjective “Intent” as a Component of Fourth Amendment 

Reasonableness, 76 MISS. L.J. 373 (2006) (tracing the evolution of the Supreme Court’s 

strong preference for an objective reasonableness test in the Fourth Amendment context). 
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parked in that area returns to his car to find it blocked in by a patrol car. The 

man asks the officer to move the car but, because the officer is attending to the 

medical emergency, she waves the man off. Has a seizure occurred? 

The driver clearly has suffered a termination of movement at the hands of a 

police officer acting within the scope of her employment. Indeed, because the 

driver asked the officer to move her car, we know that the officer had full 

knowledge that she was terminating someone’s freedom of movement. Yet, if 

this termination of movement constitutes a seizure, then the number of seizures 

would increase exponentially. An officer who stops traffic to allow paramedics 

to respond to a car accident would seize hundreds, even thousands, of drivers. 

Similarly, a city building inspector who pauses an elevator during an inspection 

would seize the elevator’s occupants, and a public school teacher who puts a 

rambunctious kid in time-out would have committed a seizure as well. 

As these and innumerable other examples show, an intent requirement 

reserves for Fourth Amendment scrutiny only those events related to policing’s 

core purpose: enforcing the law. The “means intentionally applied” test supplies 

this intent but, as we have seen in Part III, that test has serious problems. A 

better test would describe the relevant act at a level of particularity sufficient to 

ensure that double-parking and elevator inspections do not result in seizures, but 

it would be general enough to avoid hairsplitting questions like whether a bullet 

can be “intentionally applied” if the officer intended to use a taser instead. In 

fact, a test approximating this inquiry already exists and is applicable throughout 

most of Fourth Amendment law. 

3. Intent as “Investigatory Purpose” 

Return to the example of a teacher putting a student in a time-out. Our 

immediate instinct is that the teacher has not seized the child, but why? Did the 

teacher not intend to terminate the child’s movement and succeed in doing so? 

On the other hand, the time-out seems like a poor candidate for a seizure because 

the teacher was not engaged in police work. In fact, this is how the Supreme 

Court views the issue: because the teacher was not acting “in the course of [a] 

criminal investigation[],” no seizure occurred.293  

The requirement that the teacher have acted with some investigatory 

purpose recognizes that, although the Fourth Amendment addresses invasions 

of privacy or autonomy, so too do other constitutional provisions, and a rule is 

necessary to dictate which constitutional provision is implicated in a given case. 

The Court has periodically addressed this issue in individual cases but has never 

attempted to forge a generally applicable rule.294 Yet, the lower courts have 

 

 293 Ingraham v. Wright, 430 U.S. 651, 674 n.42 (1977). 

 294 See, e.g., Camara v. Mun. Ct., 387 U.S. 523, 528 (1967) (holding that a regulatory 
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coalesced around a rule that asks whether the action was “motivated by some 

sort of investigatory or administrative purpose designed to elicit a benefit for 

the government.”295  

The source of this test is United States v. Attson.296 There, the Ninth Circuit 

considered Thomas Attson’s argument that a blood sample, drawn from him by 

a government-employed physician, was an unlawful search under the Fourth 

Amendment.297 The physician drew Attson’s blood while treating him after a 

car accident.298 The physician believed that Attson had been drinking and—

because intoxication can mask pain and may in turn affect the appropriate course 

of treatment—had Attson’s blood tested for the presence of alcohol.299 Attson 

was later charged with manslaughter in connection with the car accident, and 

prosecutors sought to use the blood sample (which showed that Attson had in 

fact been intoxicated at the time of the accident) against him at trial.300 Attson 

argued that he had been searched without probable cause, but prosecutors 

argued that, although the doctor was a government employee, the blood had 

been drawn for medical purposes, not law enforcement purposes.301  

The Ninth Circuit sided with the prosecution.302 In doing so, the court first 

observed that the physician’s status as a government employee was not 

dispositive.303 The Ninth Circuit noted that the Supreme Court has “extended 

[the Fourth Amendment] to include various types of governmental conduct 

outside the traditionally recognized area of law enforcement.”304 At the same 

time, just because a state actor performed an act that factually could be 

characterized as a “search” does not mean that the Fourth Amendment 

automatically applies.305According to the Ninth Circuit, the Fourth Amendment 

applies only to “governmental conduct [that is] . . . . motivated by some sort of 

investigatory or administrative purpose designed to elicit a benefit for the 

government.”306 In this case, the facts were clear: the doctor drew Attson’s 

blood solely for a medical purpose.307 Had a police officer, with an eye on 

potential criminal charges, ordered the doctor to draw the blood, the Fourth 

 

public hospital who conducted drug tests of patients were subject to Fourth Amendment 

constraints and noting “extensive involvement of law enforcement officials at every stage”). 
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Amendment would have applied.308 But no officer did this, and the doctor 

himself was not investigating a crime.309   

Attson’s “investigatory purpose” approach is widely followed.310 For 

example, when a government employee physically harasses or assaults a 

coworker, the harm suffered may be similar to that of a stop-and-frisk in that 

both involve an unwelcome touching of the body. Yet, courts generally hold that 

the Fourth Amendment does not apply because the employee was not pursuing 

investigatory goals.311 Another common fact pattern falling outside Fourth 

Amendment protections occurs when a government employee happens upon 

incriminating evidence, such as a letter carrier finding drugs in a partially 

opened box,312 or a city employee finding child pornography on a colleague’s 

laptop.313 In these circumstances, the discovery of the evidence occurred outside 

the context of any investigation. Similarly, in the context of emergency medical 

care, courts have held that “restraining [a] person while trying to render aid” 

does not constitute a seizure, regardless of whether the state actor was a police 

officer or paramedic.314 On the other hand, if a police officer searches a 

medicine cabinet while assisting with a medical emergency, that action could 

constitute a seizure if done to “enforce the law, deter or incarcerate.”315  
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 309 Id. 
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denied, 143 S. Ct. 834 (2023). 

 313 See, e.g., United States v. Inman, 558 F.3d 742, 744, 746 (8th Cir. 2009). 
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These cases show that the “investigatory purpose” standard is far more 

capacious than the “means intentionally applied” test. What matters in these 

cases is not whether an officer’s action was intentional or unintentional in a 

narrow sense, but instead whether the actor’s overall course of conduct was 

aimed at enforcing the law—i.e., detecting crime and arresting those who 

commit crimes. Thus, when a police officer opens a medicine cabinet, the 

inquiry is not whether the officer opened the cabinet intentionally or 

unintentionally, but simply whether the officer was attempting to enforce the 

law. So too with a government employee who looks inside a box containing 

drugs or opens a laptop containing illegal pornography. Using this standard, 

neither the double-parked police officer nor the elevator inspector nor the public 

school teacher would be subject to Fourth Amendment constraints. 

On the other hand, the officer in County of Sacramento v. Lewis would be 

subject to such constraints.316 Remember that Lewis involved an officer’s high-

speed pursuit of two teenagers on a motorcycle at speeds as high as one hundred 

miles per hour, following as close as one hundred feet.317 When the teenagers 

fell off the motorcycle on a sharp turn, the officer ran over one of them, killing 

him.318 The Court held that the officer did not seize the teenager when he ran 

over him because the officer did not act “intentionally.”319 Yet, this conclusion 

rests on the untenable view that, in the span of mere milliseconds during a high-

speed chase, an officer’s actions ceased to be core police work and were 

properly lumped together with schoolteachers handing out time-outs. The 

investigatory-purpose test, by refusing to focus on the moment of impact and 

instead focusing on the broader course of conduct, would produce a different 

result. Clearly, in pursuing the motorcycle for violating a traffic law, the officer 

was engaged in core police work. The termination of movement effected by the 

officer would thus constitute a seizure. 

4. “Investigatory Purpose” Refined 

Although the more relaxed investigatory-purpose test fixes the problem 

with Lewis (or, more accurately, resolves the tension between Brower and 

Lewis), it potentially creates a different problem. Suppose that an officer was 

investigating a crime that had occurred in an alley. The officer, suspecting that 

the assailant may have committed the crime from the rooftop of a nearby house, 

drove up and down the alley looking for ways in which a person might access a 

rooftop. While looking at the rooftops rather than the road ahead of her, the 

officer collided with a resident who had just backed his car out of his garage. 

Would this be a seizure under the investigatory-purpose test? 
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It would certainly seem so, as the officer was engaged in investigatory work, 

and striking another vehicle with her patrol car caused a termination of 

movement (even if it was only of a short duration). Yet, it seems inappropriate 

to treat this accident in the same manner as an accident occurring during a high-

speed chase. If this would qualify as a seizure, then it is quite possible that 

ordinary fender-benders would count as seizures—a result that is deeply 

inconsistent with longstanding principles in the field of constitutional torts. 

The modern constitutional tort came into existence in 1961, and since then, 

a common (if not dominant) theme is the desire to prevent every ordinary tort 

from becoming a constitutional claim. The case of Daniels v. Williams320 is 

illustrative. In Daniels, a person detained in jail tripped on a pillow left in a 

stairwell and injured himself.321 The person brought a claim under the Due 

Process Clause, alleging that the prison employee who left the pillow there had 

deprived him of “life, liberty, or property.”322 In one sense, this was a strong 

claim—a physical injury is a clear deprivation of liberty. In another sense, 

however, the claim was a long shot because the Due Process Clause was likely 

directed at something other than ordinary slip-and-falls. 

The Supreme Court rejected the claim, noting that “the Due Process Clause, 

like its forebear in the Magna Carta . . . was ‘intended to secure the individual 

from the arbitrary exercise of the powers of government.’”323 An “arbitrary 

exercise” is more than simply an unthinking or careless use of power. Rather, 

the Court explained, it is “power . . . being ‘used for purposes of 

oppression.’”324 Understood this way, “leaving a pillow on the prison stairs” 

falls far short of a constitutional deprivation.325 To hold that the Due Process 

Clause is “triggered by lack of due care,” the Court explained, would “trivialize 

the centuries-old principle of due process of law.”326  

The Court’s rhetoric in Daniels, decided just three years before Brower, 

presages the rhetoric from Brower that this Article has already discussed. Just 

as Daniels characterized the Due Process Clause as a tool for protecting the 

public from “arbitrary exercise of the powers of government,”327 Brower later 

characterized the Fourth Amendment as a bulwark against the “misuse of 

power.”328 And just as Daniels stated that an officer’s “lack of due care” did not 

rise to the level of a constitutional violation, Brower later stated that the Fourth 

Amendment was not concerned with the “accidental effects of otherwise lawful 
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government conduct.”329 Confirming the thematic consistency, lower courts 

applying Brower still frequently cite Daniels as support for the claim that 

seizures must be intentional.330  

Daniels is by no means the only example of the Court’s concern about 

“constitutionalizing” tort law. There are many others,331 and together they 

capture the view that federal constitutional law must not be allowed to become 

“a font of tort law” that would be “superimposed upon whatever systems may 

already be administered by the States.”332 To allow this would “alter the basic 

relations between the States and the national government” in that every slip-

and-fall in the town library would be adjudicated in federal court.333  

Given this well-established tradition in the field, any rule that would convert 

mundane encounters between police and the public to seizures is a nonstarter. 

What is needed, therefore, is a small adjustment to the investigatory-purpose 

test, making it broader than “means intentionally applied” but narrower than a 

bare “investigatory purpose.” In particular, the narrowing should focus on 

investigatory actions undertaken with the goal of terminating a person’s 

movement. Recall the example of an officer driving down an alley who, while 

looking for clues to a crime, accidentally hits another car. At the time she was 

driving down the alley, the officer had no specific intent to terminate a person’s 

movement. In contrast, had she been driving down the alley as part of a high-

speed chase and hit the same driver, that would likely constitute a seizure 

because the officer was acting with the goal of terminating a person’s 

movement. Admittedly, the officer was not focused on terminating this 
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particular person’s movement, but as long as she was focused on terminating 

someone’s movement, sufficient intent would exist.334  

B. Proximate Cause 

Although the new version of intent explained above is an improvement on 

the “means intentionally applied” test, there is further improvement to be made. 

As explained below, any test for a seizure must additionally include some sort 

of proximate-cause requirement. This is both consistent with (if not required by) 

Brower and an appropriate limit on officer liability in excessive force cases. 

1. Proximate Cause in Brower  

A close analysis of the “means intentionally applied” standard in Brower 

reveals that the standard is not just about intent, but about causation as well. 

Recall from Brower that the Court rejected any argument that the defendant–

officers expected the roadblock to induce the driver to stop of his own accord 

rather than crash into it and thus that they could not be said to have intentionally 

seized the driver. “[I]t [is] enough for a seizure that a person be stopped by the 

very instrumentality set in motion or put in place in order to achieve that 

result.”335 To illustrate its point, the Court gave the example of a suspect who 

was “stopped by the accidental discharge of a gun with which he was meant 

only to be bludgeoned, or by a bullet in the heart that was meant only for the 

leg.”336 In these instances, the seizures did not unfold in the exact manner 

envisioned by the officers, but to put it colloquially, they were close enough. 

What the Court is conveying here is not just a requirement that the officer 

acted intentionally, but also a requirement that the termination was causally 

connected with—proximately caused by, if you will—the officer’s efforts to 

seize the suspect. To see this more clearly, consider two alternative ways in 

which the driver in Brower might have suffered a termination of movement. 

 

 334 This conclusion appears similar to the application of a transferred intent rule, which 
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First, suppose that the fleeing driver, instead of crashing into the roadblock 

as happened in Brower itself, swerved at the last moment, missing the roadblock 

by only inches. The swerve, however, did not change the driver’s ultimate fate. 

The car flipped, and the driver died in a serious crash. Although the roadblock 

did not physically impact the driver, it is reasonable to attribute his death to the 

roadblock, even though his car never actually touched it. After all, had the driver 

stopped short of the roadblock, the roadblock would still have effectuated a 

seizure even though the driver never came into contact with it.337  

Now consider a second scenario in which the driver sees the roadblock 

approaching, turns at the last moment onto another road, and continues to flee. 

Several miles later, with police still following him, the driver attempts to cross 

a bridge that has been closed for repairs. The car falls into a river, and the driver 

dies. In this case, the roadblock had no significance in the crash. Lest there be 

any hesitation in this conclusion, one need only stretch out the time and distance 

between the roadblock and the suspect’s eventual demise. At some point—say, 

an hour later and one hundred miles away—all can agree that the roadblock has 

ceased to play any meaningful role in the resulting seizure, let alone qualify as 

the “very instrumentality” that caused that result. 

What these two scenarios reveal is that the “means intentionally applied” 

test implies some degree of proximate causation. That is, under Brower, there 

must be a sufficiently close connection between an officer’s intentional actions 

aimed at the termination of movement and the actual termination of movement. 

The Court apparently recognized this in Brower when it offered the example of 

a suspect “stopped by the accidental discharge of a gun with which he was meant 

only to be bludgeoned,” but it has never expanded on that illustration or 

acknowledged that the issue is fundamentally one of causation.338 Yet, the Court 

has routinely invoked negligence law concepts, including proximate cause, in 

constitutional tort actions.339 Relying on tort-based proximate-cause standards 

is therefore a natural fit in this context. 

2. A Proximate Cause Test for Seizures  

To craft a proximate cause test in the seizure context, it will be helpful to 

first consider the concept in an ordinary negligence case. Recall our example of 
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an officer who, while pursuing a suspect down an alley in a high-speed chase, 

runs into an unsuspecting driver backing into the alley. Suppose that the victim 

brought an ordinary negligence claim, not a Fourth Amendment claim. In that 

circumstance, a proximate-cause inquiry would look for a sufficient linkage 

between the officer’s careless conduct (driving too fast for the conditions) and 

the harm suffered (damage to an object that enters the roadway). If the harm 

suffered is of the sort that naturally and ordinarily flows from the careless 

conduct, then the two events are proximately linked, and the officer will be 

liable in negligence for the harm caused.340 Applying this test to our facts, a 

court would almost certainly find proximate causation. Damage to an object that 

enters the roadway is one of the harms that naturally and ordinarily occurs when 

one drives too fast. 

Now consider the analysis that would apply if the victim were to bring an 

excessive force claim. Reframing the proximate-cause test for this context, a 

court would ask whether the termination of movement that actually occurred 

(hitting a car backing out into the alley) is of the sort traditionally associated 

with the officer’s investigatory actions (chasing a suspect down an alley at a 

high speed).341 Under this framing, proximate causation would exist because it 

is widely recognized that these sorts of crashes regularly occur during high-

speed chases.342 Importantly, just because the crash is classified as a seizure 

does not mean that the officer has used excessive force. If the officer’s actions 

were reasonable in conducting the chase, then no violation would have occurred. 

In contrast, if the officer’s actions were unreasonable (e.g., failing to activate 

her siren and emergency lights343), an excessive force violation would be 

established. 

One criticism of this approach is that its success depends on the proper 

characterization of the officer’s investigatory actions and the termination of 

movement that occurred. Because there are no agreed-upon guidelines for how 

to characterize these matters, the argument goes, this approach will inevitably 

lead to divergent results. Just like in the negligence context, there will be some 

 

 340 See RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL 

HARM §§ 29–30 (AM. L. INST. 2010). 

 341 Notably, this linkage is consistent with the Court’s analysis in Brower. There, it was 

irrelevant whether officers had carelessly set up the roadblock; the issue was simply whether 

the investigatory conduct (i.e., setting up a roadblock) was connected closely enough with 

the driver’s termination of movement to render the termination, in a sense, an investigatory 

termination. See Brower, 489 U.S. at 599. 

 342 Hayley Bork, Note, No Need for Speed: The Inherent Unreasonableness of High-

Speed Police Chases and a New Approach to Excessive Force Litigation, 88 BROOK. L. REV. 

649, 650 (2023) (“In 2019, police engaged in 353 high-speed chases that ended in a crash, 

causing the deaths of 398 people. More than 6,200 people have died from these police tactics 

since 1999, and many of the individuals killed are ‘someone other than the fleeing driver.’” 

(footnotes omitted)). 

 343 Dean ex rel. Harkness v. McKinney, 976 F.3d 407, 412 (4th Cir. 2020) (finding 

officer “was not entitled to summary judgment based on qualified immunity” for collision in 

which officer was speeding and had “deactivated his emergency lights and siren”). 
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courts that can “foresee forever”344 and other courts that are far stingier with 

their predictions, resulting in little improvement over the current approach. 

This concern is valid, but three responses mitigate its force. First, this 

malleability is inherent in any proximate-cause analysis and, in many ways, is 

more of a feature than a bug. Negligence law is familiar with this challenge345 

but is also familiar with the benefits of flexibility in defining the relevant harm. 

The key benefit of a malleable approach is that it permits fact-finding to be 

informed by experience and normative commitments.346 Thus, in the negligence 

context, judges’ and juries’ proximate-cause analyses are implicitly (and 

sometimes explicitly) informed by—among other considerations—their broader 

views about the defendant’s blameworthiness, opportunity to prevent the harm 

at the lowest cost, and ability to spread the cost of harm if held liable. The result 

is that verdicts and judgments are more likely to align with the relevant 

normative commitments.347 This is particularly beneficial in the context of 

excessive force law, which sits at the nexus of some of the most important public 

policy debates of this era.348 In this regard, the “problem” of malleability in 

defining the relevant criteria for a seizure becomes an opportunity for excessive-

force law to reflect the values of communities that are most acutely interested 

in (and sometimes harmed by) officers’ use of force.349  

 

 344 See Thing v. La Chusa, 771 P.2d 814, 830 (Cal. 1989). 

 345 See RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL 

HARM § 29 cmt. i (AM. L. INST. 2010) (“No rule can be provided about the appropriate level 

of generality or specificity to employ in characterizing the type of harm . . . .”). 

 346 Conceptually, this approach to fact-finding is understood as an “ethic[] of 

particularism,” meaning that results will depend on the particulars of a given case, not broad, 

general rules that are inattentive to the particulars. The most recent Restatement of Torts has 

explicitly recognized and seemingly endorsed this approach. See id. § 8, cmt. c (“Tort law 

has thus accepted an ethics of particularism, which tends to cast doubt on the viability of 

general rules capable of producing determinate results and which requires that actual moral 

judgments be based on the circumstances of each individual situation.”). 

 347 See Marc Galanter, The Regulatory Function of the Civil Jury, in VERDICT: 

ASSESSING THE CIVIL JURY SYSTEM 61, 89–90 (Robert E. Litan ed., 1993) (arguing that, 

unlike judges who have seen numerous cases of a particular type, a jury can provide a “fresh 

response,” one that is “less mediated by institutional concerns and more resonant with the 

emerging moral sense of community”). 

 348 Scholars have argued that juries play a particularly important role in constitutional 

cases. See, e.g., Catherine T. Struve, Constitutional Decision Rules for Juries, 37 COLUM. 

HUM. RTS. L. REV. 659, 706–07 (2006) (“[A] jury finding of liability in a civil rights case 

serves as a more effective pronouncement than a judge’s disposition would, because it can 

be seen as embodying the judgment of representatives of the community.”); Akhil Reed 

Amar, The Bill of Rights as a Constitution, 100 YALE L.J. 1131, 1183 (1991) (arguing that, 

historically, in “both civil and criminal proceedings, the key role of the jury was to protect 

ordinary individuals against governmental overreaching”). 

 349 Professor Michael Wells has argued that, to the extent that a jury is called upon to 

resolve an issue in a constitutional tort action, its resolution of that issue will necessarily lack 

precedential authority and thus fail to create “clearly established” law that could be used to 
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Second, the proximate-cause test proposed here—which is, roughly 

speaking, a “foreseeability test”—is not the only such test for proximate cause. 

The test can be tightened or loosened in various ways, and the Supreme Court 

has done just that in the realm of constitutional tort law. For example, in County 

of Los Angeles v. Mendez, the Supreme Court considered the scope of officers’ 

liability for unconstitutional entry into a small shack.350 Seeing that someone 

inside was holding a BB gun, the officers used deadly force against the 

occupant.351 In the Court’s view, the proper analysis was whether the victim’s 

death was a foreseeable result of the unconstitutional entry.352 In a different 

context, however, the Court chose a more demanding version of proximate 

cause. In Bryan County v. Brown, the issue was whether a victim who alleged 

excessive force by a police officer could hold the sheriff’s department liable 

because it hired the officer despite his “record of driving infractions 

and . . . other misdemeanors, including assault and battery, resisting arrest, and 

public drunkenness.”353 With a background like that, the plaintiff argued, the 

sheriff’s department should have recognized the officer posed a risk of harm to 

the public.354 For the Supreme Court, the issue was not whether harm to the 

public was foreseeable in a general sense but instead whether such harm was a 

“plainly obvious consequence” of hiring the officer—a much higher standard of 

causation.355 To be sure, the tighter the required link between a particular action 

and result, the fewer the harms that will be proximately caused by the predicate 

actions. Some might find this less normatively attractive, but for those people, 

the test is certainly preferable to a strict intent requirement.   

Third, there is good reason to think that the problem of indeterminacy is 

exaggerated or, even if the concern is valid, it will subside over time. For 

example, recent scholarship demonstrates that fact-finders employ 

“foreseeability conventions” to resolve proximate cause questions.356 These 

conventions are, in a sense, heuristics that fact-finders use “to settle what would 

 

defeat the defense of qualified immunity in later cases. See Michael L. Wells, Scott v. Harris 

and the Role of the Jury in Constitutional Litigation, 29 REV. LITIG. 65, 117–18 (2009). This 

is an important insight, but it does not directly impact the claims made here. The manner-of-

termination and target-of-termination mistakes addressed in this Article are properly 

characterized as mistakes of fact and thus not susceptible to the defense of qualified 

immunity. See Amisi v. Brooks, 93 F.4th 659, 667 (4th Cir. 2024) (“Just as we decline to 

grant qualified immunity when officers make unreasonable mistakes of law, so too with 

unreasonable mistakes of fact.”). 

 350 Cnty. of Los Angeles v. Mendez, 581 U.S. 420, 423–24 (2017). 

 351 Id. at 424–25. 

 352 Id. at 432. 

 353 Bd. of Cnty. Comm’rs v. Brown, 520 U.S. 397, 400–01 (1997). 

 354 Id. at 401. 

 355 Id. at 411. 

 356 John Fabian Witt & Morgan Savige, Foreseeability Conventions, 44 CARDOZO L. 

REV. 1075, 1079 (2023). 
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otherwise be intractable foreseeability problems.”357 Even when variability 

exists, repeated evaluation of the same question will often produce bright-line 

rules.358 These rules are, by nature, far more determinative and would provide 

both parties and courts with useful guidance. Regarding high-speed chases, for 

example, courts could develop a bright-line rule that a seizure requires physical 

contact between the officer and the suspect. Thus, if a suspect fleeing from the 

police is injured when he drives off the road and strikes a tree, a court could 

declare that, as a matter of law, the termination of movement was not 

proximately caused by the officer’s pursuit. Such bright-line rules are familiar 

in the negligence context and, although imperfect, provide clarity and thus better 

facilitate policy development at the departmental level. 

In sum, while not perfect, a proximate-cause requirement combined with an 

investigatory-purpose test provides a better way to address officer error in the 

context of excessive force cases. This approach should lead to less disagreement 

among courts and fairer results for victims. 

C. The Test Applied 

To illustrate the test described in the previous two Subparts, this Subpart 

applies it to the cases described in Part III, which produced odd and inconsistent 

results when officers committed manner-of-termination and target-of-

termination mistakes. 

1. Manner-of-Termination Mistakes 

The critique of manner-of-termination mistakes in Part III began by noting 

the tension between Brower and Lewis and, to a large extent, this Article has 

already discussed how the proposed test resolves that tension. As explained 

above, an investigatory-purpose test considers intent beyond the exact moment 

in which a suspect suffers a physical impact. Thus, an officer’s intent to engage 

in the pursuit itself is sufficient to render the resulting termination intentional. 

Beyond this tension, the proposed test also makes clear that the termination in 

Lewis was itself proximately caused by the officer’s investigatory actions. Thus, 

the termination of movement in Lewis should be classified as a seizure (though 

that alone will not establish an excessive force violation). This does not suggest, 

however, that every termination of movement caused by a high-speed chase will 

count as a seizure. As noted above, a driver who takes a detour to avoid a 

 

 357 Id. (describing “storytelling” conventions and “per se” conventions (emphasis 

omitted)). 

 358 See RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL 

HARM § 29 cmt. i (AM. L. INST. 2010) (noting that, although a proximate cause analysis will 

sometimes “require the drawing of an evaluative and somewhat arbitrary line,” it is possible 

to develop clear “legal rule[s]” for “[c]ertain recurring factual circumstances”). 
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roadblock and then crashes many miles away would not be seized.359 Similarly, 

courts may choose to impose certain per se causation rules that would rule out 

a seizure if the fleeing suspect crashed without any contact with the officer.360  

The new test proposed here also resolves cases involving accidental 

shootings, which have created confusion and conflict in the lower courts. Some 

accidental-shooting cases, for example, involve an officer holding a gun that 

accidentally discharges. Courts have split on whether these events constitute a 

seizure.361 Some courts hold that, because the discharge was accidental rather 

than intentional, no seizure occurred.362 In contrast, other courts hold that, 

because the officer was intentionally guarding or arresting the suspect when the 

discharge happened, a seizure did occur.363 A court applying the proposed test 

would hold that accidental discharges of this sort are seizures because guarding 

or arresting a suspect with a gun is an investigatory action undertaken with the 

goal of terminating a person’s movement. Moreover, the termination that 

actually did occur (a shooting) is a foreseeable consequence of using a gun to 

effectuate a termination of movement. The same result would occur in cases 

where officers shoot a suspect with a gun when they meant to use a taser or 

another less-lethal weapon.364 The shooting itself is clearly an investigatory act 

performed with the goal of causing a termination of movement, and the ultimate 

termination was proximately caused. 

To be sure, some accidental shootings will not qualify as seizures. For 

example, suppose an officer is cleaning her gun at the police station when it 

accidentally discharges. The bullet strikes a man who was recently arrested and 

awaiting processing. In this case, the officer was not performing any 

investigatory work, and thus no seizure would occur.365 Similarly, if an officer, 

incorrectly believing that a gun is unloaded, fires at a colleague during a training 

exercise, the victim’s death will not constitute a seizure.366 The use of the gun 

during the training exercise would not constitute an investigatory act undertaken 

with the goal of terminating a suspect’s movement. 

 

 359 See supra Part IV.B.1. 

 360 See Witt & Savige, supra note 356, at 1079 (describing the use of “per se” causation 

rules). 

 361 See supra Part III.A.2.a. 

 362 See supra notes 149–56 and accompanying text. 

 363 See supra notes 157–65 and accompanying text. 

 364 See supra Part III.A.2.b. 

 365 See Kingsley v. Hendrickson, 576 U.S. 389, 396 (2015) (“[I]f an officer’s Taser goes 

off by accident or if an officer unintentionally trips and falls on a detainee, causing him harm, 

the pretrial detainee cannot prevail on an excessive force claim.”). 

 366 See Gorman v. Sharp, 892 F.3d 172, 173 (5th Cir. 2018) (holding that a claim based 

on accidental shooting at police training must fail because “there is no Fourth Amendment 

violation in the absence of intentional conduct”). 
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2. Target-of-Termination Mistakes 

Target-of-termination mistakes most often hinge on a proximate-cause 

inquiry. That is because, in the typical bystander case, an officer is attempting 

to seize one person but harms the bystander instead. In such cases, it is almost 

always true that the officer is performing investigatory acts with the goal of 

terminating a person’s movement. In contrast, the officer’s actions may less 

often constitute the proximate cause of the ultimate termination. 

Consider again a high-speed chase of the sort in Lewis. Because the person 

harmed by the officer’s actions in that situation was a suspect, there was no 

target-of-termination issue, only the issue of intent. But suppose that either the 

fleeing teenagers or the pursuing officer struck an innocent third party during 

the case. The question in such a case would be whether that termination of 

movement would have been reasonably foreseeable to the officer. Factors 

impacting this analysis would include the speed of the chase relative to the 

posted limit, the population density in the area of the chase, the weather and 

visibility conditions, and so on. If an officer persisted in conducting a high-

speed chase on a downtown city street at the height of rush hour during a 

rainstorm, harm to a bystander could be deemed reasonably foreseeable. 

For an example of an injury that would not likely be reasonably foreseeable, 

consider Pyle v. City of Harlington, where an officer attempted to end a police 

chase by ramming the suspect’s car, something commonly known as a “pit 

maneuver.”367 This maneuver caused both cars to strike an apartment building 

in which Joanna Pyle was sleeping.368 Pyle alleged that “the impact threw her 

seven feet from where she slept” and caused her “physical injuries 

and . . . emotional distress.”369 Without knowing more about the specific 

neighborhood in which the officer attempted the pit maneuver, it is difficult to 

say for sure that Pyle’s injury was unforeseeable, but given that such a chain of 

events rarely occurs, one is inclined to think that Pyle was not seized by the 

encounter. 

Part III discussed four categories of cases in which courts have adopted 

divergent approaches to target-of-termination mistakes, including cases 

involving vehicle passengers, canine attacks, flash-bangs, and hostages. The test 

proposed here would assist in resolving each of these cases, though some 

difficult questions would remain. 

In vehicle-passenger and flash-bang cases, for example, proximate cause 

will likely be established.370 Both categories of cases involve use of force by an 

officer outside an enclosed space (a car, apartment, building, etc.) against a 

 

 367 Pyle v. City of Harlingen, No. 13-147, 2014 WL 1230026, at *1 (S.D. Tex. Mar. 20, 

2014). 
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 370 See supra Part III.B.2.a (discussing vehicular cases); supra Part III.B.2.c (discussing 

flash-bang cases). 
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person inside the enclosed space. Further, it is widely known that these types of 

enclosed spaces frequently contain more than one person and that officers will 

often lack the ability to direct the force at a specific person inside the space. 

Thus, in these types of cases, there will often be strong evidence of proximate 

cause. To be sure, if the officers could muster evidence showing that they 

reasonably believed that the enclosed space was empty, that could affect the 

results. 

Generalizations are not as easily made in cases involving canine attacks.371 

In many cases, proximate cause may be easily established. Recall McKay v. City 

of Hayward, in which an officer placed a dog in a backyard without knowing 

who was in the yard.372 The dog quickly attacked an eighty-nine-year-old man 

who, as a result, needed to have his leg amputated and later died.373 In such a 

case, the causal chain is short and direct. Backyards often contain people and, if 

a police dog can reasonably be expected to attack the first person that it finds, 

then an attack is reasonably foreseeable. 

On the other hand, it is not hard to imagine cases where causality will be 

lacking. Suppose, for example, that an officer is tracking a suspect and releases 

the dog so that it may follow the suspect’s scent. Although normally obedient, 

the dog in this instance strays far from its assigned task and, many miles away, 

hops a backyard fence and bites a person. In such a circumstance, a reasonable 

fact-finder could find that the officer’s intentional act of releasing the dog was 

not the proximate cause of the ultimate injury. While it is true that this shares 

important facts with McKay (a dog bites a person in a backyard), the causal 

chain is much longer and more circuitous. 

Finally, hostage cases will also be affected by the proposed test.374 In many 

cases, injury to the hostage will be foreseeable, if not likely. Thus, if an officer 

shoots at a suspect who is in close proximity to the hostage and hits the hostage 

rather than the suspect, the injury will be foreseeable. This would be true, for 

example, when the hostage is in the car with the suspect, sitting on the suspect’s 

lap, or standing only inches from the suspect. 

There will be cases, however, in which a hostage may not be a foreseeable 

victim. Recall Medeiros v. O’Connell, in which state troopers shot at a suspect 

who had commandeered a van containing teenagers on a school trip.375 While 

the suspect was killed, one of the bullets ricocheted inside the van and struck 

one of the teenagers, an injury he died from fifteen months later.376 Whether the 

hostage was seized in this case would turn on whether the ricochet was 

foreseeable. One is inclined to think that such an event would be foreseeable, 

but specific facts could change this view. Whatever the case, it is important to 
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remember that the issue here is only one of seizure. Even if the injury is 

classified as a seizure, a court might still find that the officer acted reasonably 

in rushing the van, given the overall risks to the community. 

More convoluted fact patterns would push the limits of foreseeability. 

Suppose a suspect has barricaded himself in a house and has a hostage tied up 

in the basement. The suspect warns the police that if they attempt to harm him, 

he will harm the hostage. Despite this warning, a police sniper attempts to shoot 

the suspect but misses, and the suspect then harms the hostage. Has the officer 

effectuated a seizure? The answer would likely be no. The suspect’s malicious 

and criminal behavior would likely be classified as a superseding cause.377  

 

*          *          * 

 

In sum, the “means intentionally applied” test can be substantially improved 

by focusing instead on whether the officer engaged in investigatory acts with 

the goal of terminating a person’s movement. In addition, the test should take 

into account whether these intentional acts are the proximate cause of the 

ultimate termination of movement. If they are, then the termination will count 

as a seizure. Framing the test in this way should substantially reduce the 

confusion and conflict that exists in this area of the law. 

V. CONCLUSION 

This Article has attempted to shed light on an issue that has rarely been 

studied but has an enormous impact on the viability of excessive force cases. It 

began by cataloging the different types of mistakes that occur in the context of 

an excessive force claim and then critiqued how courts characterize particular 

mistakes. The source of the problem is the “means intentionally applied” test, 

which fails to properly articulate which aspects of a seizure must be intentional 

and which may be careless. This Article then proposed a new conception of 

intent—one that is general enough to avoid the categorization mistakes 

identified earlier but specific enough to avoid turning the Fourth Amendment 

into “a font of tort law.”378 This proposed intent requirement is coupled with a 

proximate-cause test—one that was implicit in Supreme Court precedent but 

had never been clearly articulated. The new test will be easier to apply, will 

provide fairer results, and may be adopted without disrupting existing law. 
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