Granting Favors: Insider-Driven Corporate
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Corporate charitable giving has long been considered a key tool in
companies’ environmental, social, and governance (ESG) arsenals.
And while corporate philanthropy can generate value for a company,
its shareholders, and society at large, it can also act as a channel for
corporate insiders to increase their own benefit. This potential for
abuse is further aggravated by the lack of reporting requirements for
corporate philanthropy, allowing the majority of corporate giving to fly
under the radar.

This Article focuses on corporate charitable donations to nonprofits
affiliated with directors (a phenomenon I refer to as “conflicted
grants”). While companies are not required to disclose their direct
giving activity, many establish and operate corporate charitable
foundations. These foundations file yearly IRS reports, and their giving
is thus visible. Using a sample consisting of the visible giving by S&P
500 companies, 1 provide empirical evidence that the amounts of
conflicted grants are not only substantial, but they also constitute a
nontrivial fraction of overall giving. I also discovered evidence of
conflicted giving administered through invisible giving channels, such
as direct giving by firms. Finally, the evidence showed that in half of all
cases where a conflicted grant is detected, the firm began funding the
recipient nonprofit only after a connection had been established
between the company and the nonprofit through the director’s dual role.

These findings suggest that corporate charitable giving may be used as
an undetected means of promoting directors’ self-interests at
shareholders’ expense. Thus, the Securities and Exchange Commission
(SEC) should mandate disclosure of conflicted grants. Furthermore,
substantial ties to the firm through conflicted grants may hinder
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directors’ independence. The New York Stock Exchange (NYSE) should
reevaluate its current rules, which do not disqualify independence
based on conflicted giving. And stock exchanges should consider the
full scope of each independent director’s conflicted giving, rather than
grants given to each nonprofit separately. Otherwise, firms will be able
to strategically allocate donations between affiliated nonprofits to
circumvent stock-exchange requirements.
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[. INTRODUCTION

Ellen Futter, a director at JPMorgan Chase & Co. between 1997 and 2013,!
also served as the president of the American Museum of Natural History
(AMNH) from 1993 to 2023.2 From 1998 to 2008, Judith Dimon, the wife of
JPMorgan CEO Jamie Dimon, served as a member of the Museum’s advisory
council.? During Futter’s tenure at JPMorgan, the firm donated more than
$3 million to the AMNH and provided it with a substantial line of credit.*
Notably, during her time at JPMorgan, Futter served as an independent director
and a member of the firm’s Risk Policy Committee.> In such capacities, Futter
was responsible for monitoring management, preventing the misuse of corporate
assets, and reviewing significant risk issues across the firm.¢

I See Jessica Silver-Greenberg, 2 JPMorgan Directors Resign, N.Y. TIMES (July 19,
2013), https://archive.nytimes.com/dealbook.nytimes.com/2013/07/19/2-jpmorgan-directors-
resign [https://perma.cc/6EKR-4YWM].

2Robin Pogrebin, President of Museum of Natural History to Step Down After Nearly
30 Years, N.Y. TIMES (June 8, 2022), https://www.nytimes.com/2022/06/08/arts/design/
museum-natural-history-ellen-futter.html.

3 See Letter from CtW Investment Group to JPMorgan Shareholders (May 16, 2013)
[hereinafter CtW 2013 Letter], https:/staticl.squarespace.com/static/5d374de8aaec9940001
¢8ed59/t/5d769923868cde02a3e46501/1568053616886/ctw+to+jp+morgan+2013.pdf [https://
perma.cc/49HZ-AYNT].

4 Jd. Other companies where Futter served as director, including Consolidated Edison
and Viacom, also contributed to the American Museum of Natural History during Futter’s
tenure. /d.

S Id.

6 JPMorgan Chase & Co., Notice of 2011 Annual Meeting of Shareholders and Proxy
Statement 6 (Apr. 7, 2011), https://www.jpmorganchase.com/content/dam/jpmc/jpmorgan-
chase-and-co/investor-relations/documents/2011-Proxy-Statement.pdf [https://perma
.cc/PNP5-Q96V] (“Risk Policy Committee — provides oversight of the CEO’s and senior
management’s responsibilities to assess and manage the firm’s credit risk, market risk,
interest rate risk, investment risk, liquidity risk, and reputational risk, and is also responsible
for review of the Firm’s fiduciary and asset management activities.”).
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In a letter to JPMorgan shareholders, the activist organization CtW
Investment Group? called Futter’s independence from the firm and CEO Jamie
Dimon into question, in light of the substantial financial support provided to the
AMNH. The letter alleged that Futter’s “extensive web of potential conflicts of
interest[s]” was a contributing factor to the 2012 “‘London Whale’ trading
debacle”—a series of risky derivative trades that amounted to billions of dollars
of losses for JPMorgan.®

JPMorgan was not the only corporation caught engaging in this type of
activity. In the five years leading up to Enron’s collapse, the University of Texas
MD Anderson Cancer Center (the Center) received nearly $600,000 in
donations from Enron.? The Center also received a $1.5 million pledge from the
Enron Foundation toward establishing a clinic at the Center.! Dr. John
Mendelsohn, an Enron director, served as the Center’s president, while Charles
A. LeMaistre, also an Enron director, served as the Center’s president
emeritus.!!

These examples highlight an important dimension of corporate giving that,
thus far, has received insufficient attention: the misuse of corporate insiders’
discretion over grant allocation to favor insiders’ affiliated nonprofits. This
Article provides comprehensive evidence on corporate giving to director-
affiliated nonprofits and proposes ways to use this evidence to inform relevant
policy.

Corporate charitable giving is an important form of discretionary corporate
expenditures and a prevalent practice among U.S. firms. Notably, in 2022,

7The mission of this organization, which has since changed its name to SOC
Investment Group, is to “hold[] corporations and their leadership accountable for
irresponsible and unethical corporate behavior and excessive executive pay.” About, SOC
INv. GRrp., https://www.socinvestmentgroup.com/mission-statement [https://perma.cc/7VMU-
TLGT7]. SOC, which stands for Strategic Organizing Center, is comprised of “a coalition of
unions representing more than four million members, to enhance long-term shareholder
returns through active ownership.” /d.

8 CtW 2013 Letter, supra note 3. The ““London Whale’ trading debacle” refers to a
series of risky derivative trades made by JPMorgan’s Chief Investment Office in London in
2012. See Renae Merle, The ‘London Whale’ Trader Lost $6.2 Billion, but He May Walk Off
Scot-Free: Five-Year Investigation into Risky Bet Shows Difficulty in Holding Individuals
Responsible, WASH. POST (Apr. 13, 2017), https://www.washingtonpost.com/business/
economy/the-london-whale-trader-lost-62-billion-but-he-may-walk-off-scot-free/2017/04/12/14
b3836a-11b0-11e7-be2a-3alfb24d4671 story.html. The trades were conducted by Bruno Iksil,
who became known as the “London Whale” for the size of his positions in the credit-
derivatives market. /d. The trades were initially intended as a hedge against credit risk in
JPMorgan’s overall portfolio but grew increasingly complex and speculative, leading to
significant losses amounting to billions of dollars. /d.

9Reed Abelson, Enron’s Collapse: The Directors; Eyebrows Raised in Hindsight
About Outside Ties of Some on the Board, N.Y. TIMES (Nov. 30, 2001), https://
www.nytimes.com/2001/11/30/business/enron-s-collapse-directors-eyebrows-raised-hindsight-
about-outside-ties-some.html.

1074
g,
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corporate giving in the United States alone is estimated to have exceeded
$29 billion.!2 While charitable contributions can generate value for the
company, its shareholders, and society at large, corporate philanthropy can also
act as a channel for insider self-dealing. Indeed, prior academic works have
offered empirical evidence to show that agency costs play a prominent role in
explaining corporate giving.!3 In particular, by directing contributions to their
own “pet charities,” corporate insiders can pursue personal passions and attain
significant social recognition. !4

Indeed, corporate charitable donations to nonprofits affiliated with directors
(“conflicted grants” or “conflicted giving”) may well represent self-dealing at
shareholders’ expense. Nonetheless, under U.S. law, shareholders are not
entitled to vote on or otherwise directly participate in the decision-making
process regarding corporate philanthropy.!®> Furthermore, because companies
are not required to disclose corporate charitable gifts in their filings with the
Securities and Exchange Commission (SEC),'¢ and voluntary disclosure is
severely lacking,!” most corporate giving flies below the radar. Corporate-
sponsored charitable foundations are, however, obligated to report all their
activities annually using IRS Form 990-PF.!8

This Article presents a comprehensive analysis of conflicted grants and their
attributes, using data derived primarily from 990-PF forms.!® By constructing a
sample of the companies in the S&P 500 Index that engaged in observable

12 See Giving USA: Total U.S. Charitable Giving Declined in 2022 to $499.33 Billion
Following Two Years of Record Generosity, IND. UNIV. INDIANAPOLIS, LILLY FAM. SCH. OF
PHILANTHROPY (June 20, 2023), https://philanthropy.indianapolis.iu.edu/news-events/
news/_news/2023/giving-usa-total-us-charitable-giving-declined-in-2022-t0-49933-billion-
following-two-years-of-record-generosity.html [https:/perma.cc/XSNX-WJEH].

13 See infra Part IV.A.

14 See Marianne Bertrand, Matilde Bombardini, Raymond Fisman & Francesco Trebbi,
Tax-Exempt Lobbying: Corporate Philanthropy as a Tool for Political Influence, 110 AM.
ECON.REV. 2065, 2066, 2073 (2020) (finding that charitable giving can provide corporations
political influence).

15 See infra Part ILA.

16 See, e.g., John A. Pearce I, The Rights of Shareholders in Authorizing Corporate
Philanthropy, 60 VILL. L. REV. 251, 254 (2015) (“There are no laws that expressly allow or
require shareholders to receive disclosures of corporate donations . . . .”).

17See, e.g., Rick Cohen, Corporate Giving: De-Cloaking Stealth Philanthropy,
NONPROFIT Q. (Sept. 21, 2002), https:/nonprofitquarterly.org/corporate-giving-de-cloaking-
stealth-philanthropy [https://perma.cc/AX7P-RSFS].

18 private Foundation - Annual Return, INTERNAL REVENUE SERV., https:/www.irs.gov/
charities-non-profits/private-foundations/private-foundation-annual-return [https:/perma.cc/
V2BT-VESN].

191 obtained director data from BoardEx, which includes data on directors and their
affiliations with nonprofit organizations. 4bout Us, BOARDEX, https://boardex.com/about-
boardex [https://perma.cc/QE49-GY5D]. I extracted data on giving by corporate-sponsored
foundations and corporate-giving programs, as well as data on the recipient nonprofits, from
Foundation Directory Online (FDO). Features of Foundation Directory, FOUND. DIRECTORY
ONLINE, https://fconline.foundationcenter.org/welcome/features [https://perma.cc/P367-8QYD].
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giving between 2014 and 2019 (three hundred companies in total),20 I
investigated the extent to which corporations channel donations to director-
affiliated nonprofits. The data show that conflicted grants are commonplace:
50% of the companies in the sample engaged in conflicted giving, and 34% of
the giving years (i.e., years in which any nonzero donation was documented)
included one or more conflicted grants. The average conflicted grant was
$273,000.2! Furthermore, of the directors who engaged in conflicted giving,
each director was associated with, on average, $715,000 in conflicting grants
per year across the full data sample.?2 By means of comparison, between 2014
and 2019, the average yearly compensation for a director in an S&P 500
company was approximately $280,000.23 Overall, almost $300 million in
conflicted grants was documented during the sample period. Of those companies
found to have engaged in this practice, conflicted giving represented 2.3% of
their overall visible charitable donations during this period.24

In approximately half of all cases in which a conflicted grant was detected,
the company began funding the recipient nonprofit only after a connection had
been established between the two by means of the director’s dual role.25 This
suggests that insider self-interest often motivates conflicted giving and that
insiders are able to exert critical levels of influence over the charitable donations
their companies make.2

Moreover, these empirical findings likely underestimate the full scope of
conflicted giving in U.S. corporations during this period. First, this data does
not include links between nonprofits and directors’ immediate family members,

207 start with 2014 because from that year on, electronically filed, scrapable 990-PF
forms became commonly available, as indicated by the data I collected from Impala. I end
with 2019 because it is the latest year for which I have 990-PFs consistently available for all
corporate-sponsored foundations (once filed, the IRS takes considerable time to digest and
release the 990-PFs to the public, creating a substantial delay). For more information on
Form 990-PF, see E-File for Charities and Nonprofits, INTERNAL REVENUE SERV., https://
www.irs.gov/e-file-providers/e-file-for-charities-and-nonprofits [https://perma.cc/PE2Q-ZEAC]
(Jan. 14, 2025).

21 See infira Part V.B.

22 See infira Part V.B.

23 See Matthew Friestedt, Marc Trevifio & Melissa Sawyer, Trends in U.S. Director
Compensation, HARV. L. SCH. F. ON CORP. GOVERNANCE (Aug. 16, 2020), https://
corpgov.law.harvard.edu/2020/08/16/trends-in-u-s-director-compensation [https:/perma.cc/
4GQT-9VKR].

24 See infra Part V.B.

25 When a firm funds a nonprofit prior to the establishment of a connection between the
firm and the nonprofit via a specific director’s dual role, the funding might be explained by
an earlier connection, facilitated by a different director’s affiliation with the same nonprofit.
Due to data limitations, I was unable to evaluate the extent of these cases.

26 Today, an increasing number of companies establish special committees to direct
their foundations’ donations. These committees diminish the perception that funding
decisions are influenced by insiders’ personal interests. For a more detailed discussion, see
infra Part I1.B.
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which are just as relevant in evaluating the complete extent of conflicted giving.
Second, and more importantly, this data represents only visible giving that was
done primarily by corporate foundations. However, the majority of corporate
giving travels under the radar. Corporate insiders may well choose to route
questionable donations through unobservable giving channels, such as giving
directly to nonprofits or using donor-advised funds (DAFs).2’

Because many nonprofits publicly acknowledge their corporate donors on
their websites or in their annual reports, my research was able to address that
concern and achieve a better sense of the full scope of conflicted giving.
Specifically, I constructed a subsample of fifty S&P 500 firms and manually
searched the websites and annual reports of affiliated nonprofits for evidence of
financial support by these companies.?® In this manner, I was able to detect
conflicted giving administered through invisible giving channels. My findings
show that 68% of firms analyzed engaged in conflicted giving through invisible
channels.?? The average conflicted grant (for those companies who engaged in
invisible conflicted giving) was $230,000.3° This figure is almost as high as the
average conflicted grant documented through visible channels, suggesting that
invisible conflicted giving is similarly substantial.

Prior studies provide anecdotal or limited evidence of insider-affiliated
corporate donations.3! However, due to the limited visibility of corporate
philanthropy, corporate-governance researchers have largely overlooked
conflicted giving.32 This Article is the first to provide comprehensive evidence
of this phenomenon. In particular, my Article differs from the study completed
by Professors Ye Cai, Jin Xu, and Jun Yang.33 While their study also provides
evidence of corporate donations to director-affiliated nonprofits,3* it does not

27 Generally, only corporate giving via a corporate foundation is subject to disclosure.
For a more detailed discussion, see infra Part III.A.1.

28 For a detailed explanation on the subsample and how it was constructed, see infia
Part V.C.

29 See infira Part V.C.

30 See infra Part V.C.

31 See, e.g., James D. Werbel & Suzanne M. Carter, The CEO’s Influence on Corporate
Foundation Giving, 40 J. BUs. ETHICS 47, 47 (2002) (using a sample of 160 corporate
foundations to show that CEOs’ philanthropic interests, gauged by their membership in
nonprofit organizations, correlated with charitable giving by the respective foundations).

32 See, e.g., Barbara R. Bartkus, Sara A. Morris & Bruce Seifert, Governance and
Corporate Philanthropy: Restraining Robin Hood?, 41 BUS. & Soc’y 319, 321 (2002)
(“[Clonnection[s] between executives and philanthropic gestures [are] difficult to identify
because most direct corporate giving is ‘off the record’. . ..”); Roy Shapira, Corporate
Philanthropy as Signaling and Co-Optation, 80 FORDHAM L. REV. 1889, 1926 (2012) (“[W]e
should not be quick to dismiss anecdotal evidence of abuse [of corporate philanthropy] as
merely anecdotes . . . [T]he scope of the phenomenon might be more alarming than we are
allowed to observe.”).

33Ye Cai, Jin Xu & Jun Yang, Paying by Donating: Corporate Donations Affiliated
with Independent Directors, 34 REV. FIN. STUD. 618, 620 (2021).

341d. at 620.
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consider the affiliation dates between directors and nonprofits, and thus it could
not accurately detect conflicted giving.3>

This Article is organized as follows. Part II reviews the current scope and
legal landscape of corporate philanthropy. Part III then discusses the limited
visibility of corporate philanthropy, which is generally attributable to the fact
that only giving by corporate foundations is subject to mandatory disclosure.
The majority of corporate giving takes place through other channels and is not
transparent to investors. While voluntary disclosure is occasionally provided, it
is fragmented and inconsistent. Against the backdrop of this limited visibility,
many participants in the corporate arena have called for enhanced disclosure.
Part IV provides an overview of the scholarly literature that discusses evidence
of potential conflicts of interest in corporate giving, which establishes that
insiders’ self-interests can often be the motivation behind corporate
philanthropy.

Then, in Part V, I provide my data and main findings. Specifically, I present
comprehensive evidence that the amounts of conflicted grants are substantial
and constitute a nontrivial fraction of overall giving. Finally, in Part VI, I discuss
the policy implications of my analysis and empirical findings. Here, I offer two
significant policy proposals. First, [ propose that the SEC should mandate full
disclosure of conflicted giving by corporations. Second, I propose amendments
to stock exchange rules to address the implications of conflicted giving for
director independence. Independent directors—defined by their lack of material
ties with the corporation, are heavily relied upon to function as effective
monitors of management.3¢ However, when the CEO and other top managers
use their influence to channel funds to director-affiliated nonprofits, directors
might feel beholden to management. This may compromise independent
directors’ monitoring function, as illustrated by the “London Whale” debacle.3”
Indeed, 68% of the conflicted grants documented in my sample were associated
with independent directors.3® Thus, Part VI proposes that stock exchanges
should (1) explicitly recognize conflicted giving as disqualifying director
independence when conflicted giving crosses a certain threshold, and (2)
consider the aggregate amount of conflicted giving associated with each
independent director during a given fiscal year, rather than grants paid to each
nonprofit separately.

351n particular, because Cai, Xu, and Yang do not take the affiliation dates between
directors and nonprofits into account, they might categorize both donations made before
affiliations started and donations made after affiliations ended as ‘affiliated donations’ for
purposes of their study. /d. at 634.

36 See infra Part VI.B.1.

37 See CtW 2013 Letter, supra note 3.

38 See infira Part V.D.
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II. THE U.S. CORPORATE PHILANTHROPY LANDSCAPE

This Part provides an overview of the U.S. corporate philanthropy
landscape. First, it discusses the judicial treatment of corporate donations in
general and conflicted donations in particular. Second, it reviews common
governance mechanisms and legislation designed to mitigate conflicts of interest
in corporate philanthropy.

A. Snapshot of Corporate Philanthropy

Large U.S firms commonly contribute the equivalent of 1 to 2% of their
pretax profits to support various charitable endeavors.?® Notably, in 2022,
corporate giving in the United States alone was estimated to have exceeded $29
billion.4% Corporations donate not only cash but also in-kind gifts such as
equipment, expertise, employee volunteer hours, access to facilities, and other
resources that are of value to potential recipients.

1. Emergence of the Reasonableness Test for Corporate Giving

Prior to the early 1950s, it was illegal for companies to donate to causes that
did not directly benefit them, as it was perceived as a violation of fiduciary
duties toward investors.#! However, in a landmark 1953 ruling, A.P. Smith
Manufacturing Co. v. Barlow, the New Jersey Supreme Court held that
corporations have the authority to make charitable donations even without direct
business benefits.*2

The case was brought after directors of A.P. Smith Manufacturing, a
company based in New Jersey, approved a $1,500 donation (equivalent to more
than $18,500 in 2025) to Princeton University.#> The plaintiff shareholders
opposed this contribution, arguing that it violated the directors’ duty to act in
the best interests of the corporation and its shareholders.** Specifically, the
plaintiffs contended that the corporation’s certificate of incorporation did not
explicitly authorize the payment of charitable donations.4> Although
corporations were permitted to make charitable donations under a New Jersey
statute, the plaintiffs argued that this law was not applicable because A.P. Smith

39See Sara A. Morris & Barbara R. Bartkus, Look Who's Talking: Corporate
Philanthropy and Firm Disclosure, 5 INT’L J. BUS. & SoC. RScH. 1, 1 (2015).

40 See Giving USA, supra note 12.

41 See Werbel & Carter, supra note 31, at 47; Craig Smith, The New Corporate
Philanthropy, HARV. BUS. REV., May—June 1994, at 105, 107.

42 A.P. Smith Mfg. Co. v. Barlow, 98 A.2d 581, 582, 585 (N.J. 1953).

31d. at 582; CPI Inflation Calculator, U.S. BUREAU OF LAB. STAT.,
https://www.bls.gov/data/inflation_calculator.htm [https://perma.cc/7G3Q-28NY] (showing
that $1,500 in July 1951 was equivalent to $18,521.18 in March 2025).

44 See A.P. Smith Mfg., 98 A.2d at 583.

41d.
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Manufacturing was established prior to its enactment.*® Nonetheless, the court
ruled that “the corporate power to make reasonable charitable contributions
exists under modern conditions, even apart from express statutory provision,’
and the court allowed the donation, as it furthered the company’s “high
obligations as a constituent of our modern social structure.”8

Today, all fifty states have statutes that explicitly authorize corporate
donations.*® Federal tax policy also supports corporate philanthropy by allowing
businesses to deduct charitable donations from their taxable income.30
Additionally, most states have enacted statutes that dictate whose interests
corporate directors must consider when making philanthropy-related
decisions.>!

2. Judicial Development of the Reasonableness Test in Delaware

Under Delaware state law, which is applicable to most United States public
firms,’2 directors should primarily prioritize shareholder interests when
engaging in corporate giving.>? Nonetheless, shareholders are not entitled to
vote or otherwise directly participate in the corporate-giving decision-making
process. Courts, by adopting a reasonableness test for corporate donations,>*
have further limited shareholders’ ability to challenge giving decisions ex post.>>
Under this test, corporate contributions that are reasonable in amount are likely
considered legitimate exercises of directors’ judgment.5¢

As the Delaware Court of Chancery held in a 1969 decision, Theodora
Holding Corp. v. Henderson, the Internal Revenue Code’s federal-deduction
limitation offers a “helpful guide” regarding what is considered reasonable.”
Generally, under Internal Revenue Code § 170(b)(2), a corporation’s deduction
for charitable contributions in any tax year cannot exceed 10% of its taxable

4674

471d. at 590.

48 Id. However, in upholding the validity of the donation, the court noted a lack of
evidence that the donation was made to directors’ “pet charity” to further their personal
interests. See id.

49See William O. Brown, Eric Helland & Janet Kiholm Smith, Corporate
Philanthropic Practices, 12 J. CORP. FIN. 855, 859 (2006).

30 See, e.g., LR.C. § 170.

51 See Pearce, supra note 16, at 253.

52 See, e. 2., ROBERTA ROMANO, THE GENIUS OF AMERICAN CORPORATE LAW 6
(Christopher C. DeMuth & Jonathan R. Macey eds., 1993) (discussing Delaware’s prominent
status as a corporate-law jurisdiction).

53 See Pearce, supra note 16, at 253-54.

54 See Theodora Holding Corp. v. Henderson, 257 A.2d 398, 405 (Del. Ch. 1969).

33 The courts’ approach adds to the inherent difficulty faced by shareholders, who often
do not have access to information about their firms’ giving activity.

56 Kahn v. Sullivan, 594 A.2d 48, 51, 61 (Del. 1991).

3T Theodora, 257 A.2d at 405.
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income.>® For large public firms, this means that donations of tens or even
hundreds of millions of dollars could still be considered reasonable.

Notably, in Kahn v. Sullivan, the Supreme Court of Delaware affirmed a
settlement (approved by the Delaware Court of Chancery) concerning a
donation in which the CEO had a clear and direct personal interest.>®
Specifically, Kahn concerned the Occidental Petroleum Corporation’s funding
of the construction of a museum named after its CEO and founder, Armand
Hammer.®© Hammer, an avid art collector, had Occidental build the Hammer
Museum to house his personal art collection. Hammer originally intended to
donate his collection to the Los Angeles County Museum; however, the plan
came apart when that museum refused not only to name an entire wing after
Hammer but also to strip the names of previous donors from galleries where
Hammer’s pieces would be displayed.®!

As a result of a shareholder suit, Occidental reached a settlement with the
plaintiffs. Under the settlement, Occidental agreed to cap its expenditures for
the Hammer Museum at $60 million, with an additional $35 million annuity to
be paid out over a period of thirty years.6? Despite the size of this donation, and
the fact that it had clearly been motivated by Hammer’s own desires, the
Delaware Supreme Court found it to be within the range of reasonableness.®3

Thus, under current judicial sentiment, management has broad discretion
with regard to corporate giving. Claimants are unlikely to prevail on claims of
waste or breach of fiduciary duties connected to contributions within the federal-
deduction limitation.4

S81.R.C § 170(b)(2).

39 Kahn, 594 A.2d at 51, 63.

60 14 at 52-58; Michael Kimmelman, Disharmony at Armand Hammer Museum, N.Y.
TMES (Jan. 9, 1990), https://www.nytimes.com/1991/01/09/arts/disharmony-at-armand-
hammer-museum.html (describing the project as the “ultimate vanity museum”).

61 Albert B. Crenshaw, Chairman’s Art Collection Ignites Corporate Controversy,
WASH. POST (Dec. 31, 1989), https://www.washingtonpost.com/archive/business/1989/12/31/
chairmans-art-collection-ignites-corporate-controversy/f63dffc0-78 7f-496¢-898a-b 1 fa00f05df2.

62 Kimmelman, supra note 60. Upon Hammer’s passing, his successor promptly
terminated the majority of Occidental’s ongoing philanthropic initiatives. It became evident
that Hammer’s involvement in these endeavors had constrained Occidental’s growth;
following the announcement of Hammer’s death, the company’s stock valuation surged by
nearly $600 million overnight. See Susan Antilla, Wall Street; When a C.E.O.’s Pain Is a
Gain, N.Y. TIMES (Nov. 1, 1992), https:/www.nytimes.com/1992/11/01/business/wall-street-
when-a-ceo-s-pain-is-a-gain.html.

63 Kahn, 594 A.2d at 63.

64 See DANA BRAKMAN REISER & STEVEN A. DEAN, FOR-PROFIT PHILANTHROPY: ELITE
POWER AND THE THREAT OF LIMITED LIABILITY COMPANIES, DONOR-ADVISED FUNDS, AND
STRATEGIC CORPORATE GIVING 82 (2023) (“Even when quite sizable gifts go to causes or
organizations with deep connections with corporate insiders, corporate charitable gifts tend
to be sustained.”).
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B. Governance of Corporate Charitable Foundations

Firms can distribute charitable funds using several different giving
channels. The most straightforward option is to use a corporate-giving program
to donate directly to charitable organizations. Alternatively, firms can fund
charities indirectly by establishing a separate giving vehicle to manage and
channel their philanthropic funds.

Companies have two options for setting up an entity for this type of indirect
giving. One involves the use of a DAF, which is a giving account established at
a public charity or financial institution, such as a community foundation or
investment firm.%°> Once the firm contributes cash to its DAF account, the
sponsoring organization obtains legal control over the fund and manages the
investments and related legal requirements. The corporation, however, retains
advisory privileges and can recommend how the assets should be distributed.
While some U.S. public companies use DAFs, this is a relatively uncommon
option.60

A more widely used option in the United States is for a company to channel
donations through a corporate philanthropic foundation. These foundations
obtain their funding from the for-profit companies by which they are sponsored;
legally, however, they exist independently from their parent firms.®’ Corporate
foundations have a separate decision-making body—their own board of
directors—that determines and oversees fund distribution.68

The data analyzed for this Article almost exclusively cover the second
option: giving by corporate philanthropic foundations. Accordingly, this
Subpart focuses on that type of entity.

1. Controlling for Conflicts of Interest

While a corporate philanthropic foundation is a separate legal entity from
its sponsoring firm, complete independence is not entirely practical. For one
thing, the firm is often the foundation’s exclusive funder and licenses it to use
the firm’s name and other resources.®® Additionally, the sponsoring firm
typically maintains some degree of control over its foundation’s board-election
process. It is common for foundations to be established as membership

65 1d. at 50.

66 Interview with Shahar Brukner, CEO, Impala (May 2024). But see Stephen Kump,
Every Company Should Have a DAF: A Brief Guide to Donor-Advised Funds for Corporate
Grantmaking, CHARITYVEST (July 18, 2023), https://www.charityvest.org/blog/every-
company-should-have-a-donor-advised-fund [https://perma.cc/9C2P-CE7]] (noting that DAFs
are becoming increasingly popular).

67David A. Shevlin, 4 Legal Guide to Corporate Philanthropy, 55 EXEMPT ORG. TAX
REV. 281, 285 (2007).

683, Douglas Beets & Mary G. Beets, An Absence of Transparency: The Charitable
and Political Contributions of US Corporations, 155 J. Bus. ETHICS 1101, 1104 (2019).

69 Shevlin, supra note 67, at 285.
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corporations, with the sponsoring firm as the sole member holding the right to
elect directors.”’® Alternatively, the foundation can adopt a dual-class board,
under which one class of board members is elected by the sponsoring firm and
the other by incumbent foundation board members.”! Finally, while the
composition of foundation boards varies widely, it is common for the
corporation’s insiders—such as its directors and top executives—to also serve
as foundation directors.”2

Given the financial relationship that foundations have with their sponsoring
firms, as well as their board-composition and -election processes, potential
conflicts of interest may arise. To mitigate these concerns, foundations often
implement policies and guidelines to ensure that their activities align with their
charitable purposes and support an upstanding public reputation.”® Guidelines
may include, for example, criteria for evaluating grants to organizations with
ties to corporate insiders, such as dollar thresholds or other metrics.”* Moreover,
directors may be required to recuse themselves from voting on grants involving
their affiliated organizations.”>

2. Internal Revenue Code Provisions

Beyond internal efforts to avoid conflicts of interest, § 4941 of the Internal
Revenue Code imposes a penalty excise tax on disqualified persons who engage
in self-dealing transactions with private foundations.”® Section 4946 defines a
disqualified person, which includes any substantial contributor to the foundation
(namely, the sponsoring firm),”” as well as officers, directors, and trustees of the
foundation.”® Thus, if the firm gives a donation from which it expects to derive
benefits that are more than incidental, the donation cannot be channeled through
the foundation without being subject to the excise tax.”®

* * *
101d.

"d.

72 Id. at 286 (“Given the appropriate and legitimate stakes that the company has in the
foundation, . . . the inclusion of individuals affiliated with the company on the company
foundation’s board makes good sense . . . .”).

73 See generally id.

74 See COUNCIL ON FOUNDS., LEGAL BASICS: WHAT EVERY FOUNDATION LEADER
SHOULD KNOw 13-14 (2007), https:/cof.org/sites/default/files/documents/files/legal%20
basic%what%ZOfoundation%ZOleader%2()should%ZOknow.pdf [https://perma.cc/J68J-NYZ6].

Id.

T6IR.C. § 4941(a)(1), (b)(1).

771d. § 7701(a)(1) (construing the term “person” to “mean and include an individual, a
trust, estate, partnership, association, company or corporation”).

78 1d. § 4946(a)(1)(A), (b)(1).

79 See id. § 4941(d)(1) (providing examples of direct or indirect actions that would be
considered “self-dealing”).
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Despite internal policies and existing regulations, the data surveyed show
that corporate insiders maintain a certain degree of influence over the allocation
of foundation grants. This can happen not only through their capacity as
foundation directors but also through informal channels of influence within the
firm.

III. LIMITED VISIBILITY OF CORPORATE PHILANTHROPY

This Part discusses the current state of disclosure of corporate philanthropy.
It begins with a discussion of current U.S. law, under which firms are not
required to—and often do not—publicly disclose their corporate giving.
Specifically, disclosure is not mandated unless firms choose to channel their
donations through a philanthropic foundation. While many firms establish and
operate corporate foundations, the majority of corporate grants are funneled
through alternative channels. This Part then discusses the state of voluntary
disclosure in corporate giving. It explains that voluntary disclosure is anecdotal
and inconsistent, making it impractical for investors to form a comprehensive
picture of their firms’ giving activity. Lastly, this Part reviews investors’ and
other stakeholders’ growing interest in corporate giving against the backdrop of
the ongoing informational fog.

A. The State of Disclosure

1. Rule-Mandated Disclosure of Corporate Giving

Under current SEC rules, firms are not required to disclose their charitable
giving.80 U.S. stock exchanges, which have their own listing requirements, also
do not require general disclosure of companies’ philanthropic giving.8! When
firms use a separate giving vehicle to channel their philanthropic funds,
however, these vehicles might be subject to their own disclosure requirements.

Regarding donor-advised funds, each DAF sponsor is required to file an
annual information return (Form 990) with the IRS, providing details about the
DAF’s activities, finances, and governance.8> However, DAF sponsors do not
disclose information on individual accounts; instead, they disclose information
on a sponsor level, typically by pooling assets of numerous accounts.$3 As a
result, there is no public information on the activity of specific accounts.

Every corporate philanthropic foundation, on the other hand, is obligated to
report its yearly activities using the IRS Form 990-PF.34 This form requires
information about all charities that receive funding from the foundation, along

80 See Pearce, supra note 16, at 254.
81 But see supra Part V.D.1
82 See REISER & DEAN, supra note 64, at 68.

8 d.
84 See Private Foundation - Annual Return, supra note 18.
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with the respective dollar amounts of the foundation’s charitable grants.85
Because 990-PFs are made public by the IRS, giving by corporate foundations
is visible to investors.

Indeed, many firms formalize their charitable efforts by establishing a
corporate philanthropic foundation.8¢ Firms who have formed a charitable
foundation, however, are not required to use it for all their charitable activities.
Rather, firms may utilize a foundation to make only some of their charitable
donations. In sum, unless companies choose to channel their donations through
a philanthropic foundation—a separate legal entity subject to its own disclosure
requirements under IRS rules—disclosure of corporate-giving details is
generally voluntary.

Under this current regime, most corporate giving flies under the radar.
Figure 1 below, which covers U.S corporate giving between 2013 and 2020,
shows the breakdown of giving through corporate foundations (i.e., giving
subject to mandatory disclosure) and giving through other channels (i.e., giving
not subject to mandatory disclosure).87

85 INTERNAL REVENUE SERV., U.S. DEP’T OF TREASURY, OMB No. 1545-0047, FORM
990-PF: RETURN OF PRIVATE FOUNDATION pt. XIV, at 10 (2024), https://www.irs.gov/pub/irs-
pdf/f990pf.pdf [https://perma.cc/2KHY -XA7Z)].

86 Out of the S&P 500 Index firms, for example, I found that approximately 60% had
set up one or more philanthropic foundations. Larger, older firms are more likely to have
charitable foundations. See Brown, Helland & Smith, supra note 49, at 876. However, firms
that establish charitable foundations are not obligated to channel their donations through
those foundations.

87 Figure 1 is based on data from Giving USA reports from 2017 and 2021. See IND.
UNIV. INDIANAPOLIS, LILLY FAM. SCH. OF PHILANTHROPY, GIVING USA 2021: THE ANNUAL
REPORT ON PHILANTHROPY FOR THE YEAR 2020, at 70 (Anna Pruitt ed., 2021) [hereinafter
GIVING USA 2021]; IND. UNIV. INDIANAPOLIS, LILLY FAM. SCH. OF PHILANTHROPY, GIVING
USA 2017: THE ANNUAL REPORT ON PHILANTHROPY FOR THE YEAR 2016, at 371 (Mallory
St. Claire & Anna Pruitt eds., 2017). These data were sourced from the IRS (as firms are
required to report their total annual charitable contribution sums on their tax returns) and
Candid.
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Figure 1. Breakdown of Foundation (Light Gray) and Non-Foundation
(Dark Gray) Corporate Giving for U.S. Firms, 2013-2020
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As evident from Figure 1, the majority of corporate giving is not subject to
mandatory disclosure. On average, from 2013 to 2020, only 36% of corporate
giving was administered through corporate foundations and subject to
mandatory disclosure, rendering the other 64% largely invisible to investors.58

Even for giving through corporate foundations, transparency could be
substantially improved. A recent study found that the vast majority of Fortune
100 companies that operate an active charitable foundation do not follow
disclosure protocols for foundations in the nonprofit sector.8? Only 45% of the
companies provide a searchable grant database, only 7.5% offer a categorized
grant list, and only 7.5% provide online access to their 990-PF forms.® This
990-PF transparency gap is further exacerbated by a temporal lag caused by IRS

88 Figure 1 also depicts a slight upward trend in giving via corporate foundations
compared to alternate giving channels. While the reasons behind this trend are not
completely clear, it could be partially explained by corporate foundations serving as a useful
earnings-management tool; specifically, when a firm transfers funds to its corporate
foundation, it can immediately claim a tax deduction for the full amount, resulting in lower
taxes owed. However, the foundation is not required to allocate the donated funds
immediately. Thus, foundations allow firms to maintain a stable level of charitable giving,
even in the face of fluctuating earnings, while allowing considerable flexibility in
determining the extent of contribution expenses reported on the income statement during any
specific period. See, e.g., Christine M. Petrovits, Corporate-Sponsored Foundations and
Earnings Management, 41 J. ACCT. & ECON. 335, 340 (2006).

89 Patricia A. Banks, The Transparency Problem in Corporate Philanthropy, MIT
SLOAN MGMT. REV. (Dec. 19, 2022), https://sloanreview.mit.edu/article/the-transparency-
problem-in-corporate-philanthropy.

074,
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delays: if companies fail to file these forms promptly, investors are left without
access to them until several years later, when the IRS eventually releases them
to the public.!

While disclosure remains mostly voluntary, there are two narrow
exceptions, both of which are designed to deal with potential conflicts of
interest. The first is related to charitable donations in the health care industry.
The Patient Protection and Affordable Care Act’s Physician Payment Sunshine
Provision mandates the disclosure of funds—including charitable grants—given
by pharmaceutical companies to physicians and teaching hospitals.”2 The
provision was designed to enhance transparency around the financial
relationships between health care providers and the health care industry, as well
as to address concerns arising from the widespread practice of pharmaceutical
companies providing financial support to health care organizations and
professionals, also known as “continuing education” grants.?3> Under the
Sunshine Provision, pharmaceutical companies must report certain information
about these payments to the Secretary of Health and Human Services, including
the amounts transferred to covered recipients, the dates of transfer, the identities
of recipients, and the nature of the payments.®* By requiring this information to
be made public, the Sunshine Provision aims to mitigate potential conflicts of
interest that could impact medical decision-making and patient care.?>

Second, Rule 303A of the NYSE Manual requires that firms listed on the
NYSE have a majority of independent directors on their boards.?® In defining
independence, the NYSE excludes directors who currently are, or within the
past three years have been, employees, or whose family members are now or
were previously executive officers of a company that received payments from
the listed company that exceeded the greater of $1 million or 2% of the recipient
company’s consolidated gross revenues.?”

There is a notable exception to this rule, however. Contributions to charities
are not considered payments under Rule 303A, as long as the listed company
discloses such contributions.?® Thus, firms listed on the NYSE are effectively
required to disclose contributions to charities affiliated with independent
directors or their immediate family members, but only if those gifts exceed a
certain amount.

The NASDAQ does not have a similar disclosure requirement. Instead, it
disqualifies a director from being considered independent if a grant to a

91 See generally Celia Wexler, Five Reasons Corporate Philanthropy Remains a
Mpystery, INSIDE PHILANTHROPY (Sept. 28, 2023), https://www.insidephilanthropy.com/
home/2023-9-8-five-reasons-corporate-philanthropy-remains-a-mystery.

92 See Pearce, supra note 16, at 266—67.

31d.

941d.

95 See id.

96 N.Y. STOCK EXCH., LISTED COMPANY MANUAL § 303A.01 (2009).

971d. § 303A.02(b)(v).

B 1d.
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nonprofit affiliated with that director or one of that director’s immediate family
members exceeds the greater of $200,000 or 5% of the recipient nonprofit’s
revenues.”?

Beyond these two narrow exceptions, corporate giving not administered
through a corporate foundation is largely invisible to investors.

2. Disclosure Under Item 404(a) of SEC Regulation S-K—Transactions
with Related Persons

Item 404(a) of SEC Regulation S-K is a general, principal-based disclosure
requirement for any corporate transaction involving related persons. It requires
firms to disclose all related-person transactions exceeding $120,000 in which
insiders have a direct or indirect material interest.!00

However, two main questions arise as to this requirement’s applicability to
corporate giving to director-affiliated nonprofits:

1. Is adonation a “transaction” under Item 404(a)?

2. Do insiders have a material direct or indirect interest in donations to
affiliated organizations?

According to a 2006 speech by then-Director of the SEC Division of
Corporate Finance John W. White, the answer to the first question is yes.10!
White explained that the SEC defined the term “transaction” expansively under
Item 404(a) and that it should be interpreted broadly to include “any financial
transaction, arrangement or relationship.”!92 Then, turning to corporate
charitable contributions specifically, White asserted that a donation exceeding
$120,000 “clearly” serves as a transaction under the SEC’s inclusive
definition.103

In his speech, White also addressed the question of material direct or
indirect interests. If a corporate insider is simply fond of a nonprofit that is the
recipient of the firm’s charitable funds, White argued reasonably, this is unlikely
to amount to an indirect material interest that merits disclosure.!%4 But what if
the insider holds a formal position in the recipient organization, such as a
director or trustee? For these transactions, Note 6 of the Instructions to Item
404(a) provides that insiders will not be deemed to have an indirect material

99 NASDAQ LISTING RULES § 5605(a)(2).

10017 C.F.R. § 229.404(a) (2022).

101 gpeech by John W. White, Dir., Div. of Corp. Fin., U.S. Sec. & Exch. Comm’n, to
the Soc’y of Corp. Sec’ys & Governance Pros., N.Y. Chapter (Oct. 12, 2006) [hereinafter
White Speech] (on file with author). While the speech does not constitute formal SEC
guidance, it does hold significant weight.

102 70

103 74

104 14
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interest in a transaction if their interests arise solely from their position as
directors of an organization that is a party to the transaction.!0

This, however, does not necessarily mean that insiders do not have a
material interest in affiliated grants. For example, insiders might—and
according to the data analyzed for this study, infrequently do— receive a salary
for positions within the nonprofit. Furthermore, securing a sizable donation for
a nonprofit is a significant achievement. Unlike a typical exchange, in which an
organization provides a service to the company in return for funds, a donation
facilitated through the director’s connection holds a distinct allure. It can garner
significant social recognition and praise, perhaps even opening doors for
lucrative appointments within and outside the nonprofit sector.

Consequently, insiders may harbor a material interest in such donations.
Indeed, in his speech, White provided several hypotheticals of charitable grants
that might require disclosure under Item 404(a). One example is when a sizable
donation by a firm is followed by a letter from the highly esteemed head of the
charity and results in the CEO’s daughter landing a prestigious internship.106

Today, however, corporations largely interpret Item 404(a) of SEC
Regulation S-K as inapplicable to conflicted grants,!97 and thus they do not
provide disclosure of sizable affiliated donations in accordance with Item
404(a).

3. Voluntary Disclosure

Beyond giving through a corporate foundation or giving subject to
disclosure under the narrow conflict-of-interest exceptions discussed above,
firms are free to give to charitable organizations without generating any public
record of their gifts. For various reasons, despite growing pressure to increase
corporate transparency, firms seem wary of fully disclosing their corporate
giving.

For example, of the five hundred firms addressed in this study, only 125, or
25%, provided voluntary disclosure of their corporate-giving programs.
Importantly, this disclosure did not necessarily cover the full scope of their
direct giving. This trend is not new. A 2000 SEC report similarly found that only
13% of the Fortune 100 firms voluntarily disclosed their direct-giving amounts,
and fewer still were willing to name the recipients.!98 Corporate resistance to

10517 C.F.R. § 229.404(a) (2022).

106 White Speech, supra note 101.

107 See, e.g., Michael J. Bohnen & David M. Phillips, Corporate Gifts Should Be
Disclosed, CHRON. OF PHILANTHROPY (Mar. 21, 2002), https://www.philanthropy.com/article/
corporate-gifts-should-be-disclosed.

108 §oe Bartkus, Morris & Seifert, supra note 32, at 321.
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disclosing charitable giving is further illustrated by attempts to resist
shareholder proposals demanding such disclosure.!0?

Many firms provide information on specific philanthropic endeavors in
various ways, including in their yearly corporate social responsibility (CSR)
reports, on their websites, and in press releases announcing major donations.
However, this voluntary disclosure is fragmented, anecdotal, and selective,
resulting in an informational fog.!!® As a result, investors cannot evaluate
whether a firm’s giving is in their best interest or whether it is consistent with
the firm’s mission or expressed charitable goals.

If companies engage in philanthropy as a means to enhance corporate
value—for example, by creating goodwill for the firm or responding to customer
pressure—then one would expect firms to tout their giving publicly, even absent
SEC-mandated disclosure.!!! The corporate response to the 2020 Black Lives
Matter protests serves as an illustrative example. In the aftermath of George
Floyd’s death, companies provided rare, comprehensive disclosure of their
related philanthropic efforts. According to the consulting firm McKinsey,
between May 2020 and October 2022, companies collectively pledged
approximately $340 billion in donations toward racial-equity initiatives, with a
focus on Black Americans.!!2 Notably, most of these contributions did not
originate from corporate philanthropic foundations; instead, the majority were
direct donations from corporations to racial-justice nonprofits.!13

On the other hand, if firms frequently engage in controversial giving,
whether driven by self-interest or not, one would expect them to minimize
disclosure in order to avoid negative publicity and shareholder backlash. The
general absence of voluntary disclosure suggests that firms might be involved
in charitable activities that are not necessarily aligned with their shareholders’
interests.

109 See Faith Stevelman Kahn, Pandora’s Box: Managerial Discretion and the Problem
of Corporate Philanthropy, 44 UCLA L. REV. 579, 636 n.223 (1997); see also The Home
Depot, Inc., Proxy Statement and Notice of 2012 Annual Meeting of Shareholders (Schedule
14A), at 31 (Apr. 2, 2012) (recommending that shareholders vote against a shareholder
proposal to disclose charitable contributions).

110 See Beets & Beets, supra note 68, at 1110 (pointing out that voluntary disclosures
vary in content, making comparisons difficult); Morris & Bartkus, supra note 39, at 10
(noting that voluntary disclosure of giving is selective); Shapira, supra note 32, at 1898-99
(explaining that voluntary corporate social responsibility (CSR) reports, which are lengthy
and lack a standard form, are often difficult to rely on for meaningful information).

W1 Jill A. Fisch, Questioning Philanthropy from a Corporate Governance Perspective,
41 N.Y.L.ScH. L. REV. 1091, 1103 (1997).

12 See John Cohen, The New Corporate Philanthropy, 7 AM. AFFS. 144 (2023),
https:l/éamericanaffairsj ournal.org/2023/11/the-new-corporate-philanthropy.

1d.
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B. Stakeholder Interest in Corporate Giving

Several acts aimed at expanding disclosure of corporate charitable giving
have been proposed, but all of them have failed to gain approval in Congress.
One such effort dates back to a 1997 dual legislative proposition, H.R. 944114
and 945,115 introduced by Congressman Paul Gillmor. The core objective of this
legislative initiative was twofold: to require corporations to disclose a wider
array of their charitable deductions, and to allow shareholders to vote on
corporations’ philanthropic endeavors.!1¢ The Gillmor bill was widely critiqued
as a Republican-led endeavor aimed at curbing what were perceived as major
corporations’ liberal philanthropic proclivities.!!” Even proponents of enhanced
corporate charitable disclosure voiced reservations about the bill, primarily
because it excluded donations to “educational institutions and certain local
charities.”118

Five years later, in 2002, Congressman Gillmor introduced yet another bill,
H.R. 3745, known as the Corporate Charitable Disclosure Act.!1® This
legislation focused on corporate donations to nonprofits affiliated with corporate
officers and directors. Nonetheless, it eventually died in the House Committee
on Financial Services.!20

That same year, Democrat John LaFalce introduced H.R. 3818, known as
the Comprehensive Investor Protection Act.!2! While LaFalce’s bill was aimed
more generally at corporate governance, it also specifically targeted donations
to nonprofits associated with insiders. The bill also mandated the disclosure of
information about the service of officers and their immediate family members
on the boards of nonprofit organizations, irrespective of whether these
organizations received charitable contributions from the corresponding firms.!22
Congress also failed to enact H.R. 3818.123

Following the downfall of Enron and WorldCom, certain lawmakers sought
to implement rigorous disclosure standards regarding corporate philanthropy.
An early version of the Sarbanes-Oxley Act introduced in the House required
firms to disclose if directors or their immediate family served as nonprofit board
members or executives.!?* Faced with opposition from the Council of
Foundations, the Senate then introduced its own version of a corporate-
accountability package, one that did not include requirements for corporate

114 R. 944, 105th Cong. (1997).
HISHR. 945, 105th Cong. (1997).
116 17

117 See Cohen, supra note 17.

118 14

119 Corporate Charitable Disclosure Act of 2002, H.R. 3745, 107th Cong.
120 5o Pearce, supra note 16, at 272.
121 See Cohen, supra note 17.

122 14

123 14

124 oo Pearce, supra note 16, at 272.
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charitable disclosure. The Senate’s position eventually prevailed, leading to the
final version of the Sarbanes-Oxley Act, which President George W. Bush
signed into law in 2002.125 In 2003, 2005, and 2007, House lawmakers proposed
additional legislation addressing disclosure of corporate charitable activities,
but none of those bills made it out of the House Committee on Financial
Services.!26

The history of proposed legislation shows that opponents of disclosure rely
on three main arguments: first, that disclosure would have a chilling effect on
corporate giving; second, that additional disclosure requirements would result
in significant expenses for reporting firms; and third, that compared with these
costs, the benefits of mandating disclosure would be minimal. I address these
arguments at length in Part VI.127

Investors in public companies have also expressed continued interest in
obtaining information about corporate giving, with companies such as
Disney,!28 Target,!2° Wells Fargo,'3% General Electric,!3! Starbucks,!32
Alphabet,!33 Apple,!34 and Home Depot!3> having received shareholder
proposals requesting disclosures of charitable contributions.!36 In 2022, interest
in charitable disclosure peaked, with such proposals presented to twelve public

125 See Cohen, supra note 17.

126 Soe Pearce, supra note 16, at 272.

127 See infra Part VILA.2.

128 Andrew Ramonas, Disney Must Face Proxy Proposal to Report Donations, SEC
Says, BLOOMBERG L. (Jan. 13, 2023), https://news.bloomberglaw.com/securities-law/disney-
must-face-proxy-proposal-to-report-donations-sec-says.

129 Target Corp., 2024 Proxy Statement & Notice of Annual Meeting of Shareholders
(Schedule 14A), at 84 (June 12, 2024).

130 Wells Fargo & Co., Notice of Annual Meeting and Proxy Statement (Schedule 14A),
at 127 (Mar. 14, 2022).

131 Gen. Elec. Co., Notice of 2007 Annual Meeting and Proxy Statement (Schedule
14A), at 48 (Feb. 28, 2007).

1321 etter from Joshua C. Gaul, Vice President, Assistant Gen. Couns., & Corp. Sec’y,
Starbucks Corp., to Off. of the Chief Couns., Div. of Corp. Fin., U.S. Sec. & Exch. Comm’n
(Nov. 4, 2024), https://www.sec.gov/files/corpfin/no-action/14a-8/aimonestarbucks11424-
14a8inc.pdf [https://perma.cc/3SMV-ZY 8F].

133 Letter from Justin Danhof, Gen. Couns. & Free Enter. Project Dir., Nat’l Ctr. for Pub.
Pol’y Rsch., to Shareholders of Alphabet, Inc. (June 7, 2017) (on file with author).

134 Anita Balakrishnan, Here’s What Is on the Agenda at Apple’s Shareholder Meeting
on Tuesday, CNBC (Feb. 28, 2017), https://www.cnbc.com/2017/02/28/apple-general-
meeting-proxy-statement-and-shareholder-proposals.html [https://perma.cc/4LCG-RADT].

135The Home Depot, Inc., Proxy Statement and Notice of 2012 Annual Meeting of
Shareholders (Schedule 14A), at 31 (Apr. 2, 2012).

136 See Matteo Tonello, Shareholder Voting Trends (2018-2022), HARV. L. SCH. F. ON
CORP. GOVERNANCE (Nov. 5, 2022), https://corpgov.law.harvard.edu/2022/11/05/shareholder-
voting-trends-2018-2022 [https://perma.cc/FAY6-W59R] (“In 2022, shareholders of Russell
3000 companies filed and voted on 13 resolutions on charitable giving—the highest on
record.”).
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U.S companies.!37 While these shareholder proposals have thus far failed to
garner majority support,!38 each has featured broad phrasing that would require
disclosure of all giving activity, both cash and in-kind giving. Presumably, more
narrow proposals focused only on giving that potentially amounts to self-
dealing—which would be of more immediate concern to investors—would
evoke a larger consensus.!3?

Finally, it is worth noting that Institutional Shareholder Services (ISS), a
leading provider of “shareholder meeting research and recommendations,”140
has expressed support for disclosure of corporate giving.!4! In particular, ISS
has stressed the importance of enhanced disclosure of corporate charitable
grants “made to . . . a charitable entity, with which either one of the directors,
the senior executive officers, or any of those individuals’ spouses or perhaps
direct family members had a relationship,” as such payments may hinder
director independence!4? and are of great importance to institutional clients.143

IV. CONFLICTS OF INTEREST IN CORPORATE GIVING

This Part focuses on potential conflicts of interest in corporate philanthropy.
Subpart A reviews the existing literature. Prior scholarship provides evidence
that weak corporate governance—as manifested by lower insider ownership,
lower institutional and creditor monitoring, and so forth—could increase levels
of corporate giving. The literature also offers insights on the specific ways
corporate giving can benefit insiders. Subpart B includes an overview of the
potential costs stemming from conflicted corporate giving.

A. Agency Conflicts in Corporate Philanthropy
Concerns regarding agency conflicts tied to corporate philanthropy are

ubiquitous in corporate-law literature. Professors Lisa Atkinson and Joseph
Galaskiewicz, for example, showed that when agency conflicts were mitigated

137 PROXYMONITOR, https://www.proxymonitor.org/ScoreCard2022.aspx [https:/perma.cc/
P8XA-6PXZ].

138 See generally Jeff Hoffman, Proxy Proposals on Charitable Contributions Are Rare,
but Will We See More?, CONF. BD. (Mar. 13, 2018), https://www.conference-board.org/brief/
corporate-citizenship/Charitable-Contribution-Proxy-Proposals [https://perma.cc/D5SPP-B2U7].

139 Bohnen & Phillips, supra note 107 (criticizing shareholder proposals as “overly
broad”).

140 4pour 1SS, 1SS GOVERNANCE, https://www.issgovernance.com/about/about-iss/
#1570776311994-db534ale-7bb2 [https://perma.cc/T2V7-MFAP].

141 patrick McGurn, For Added Sunshine, 3 CORPS., SEC. & ANTITRUST PRAC. GRP.
NEWSL. (Federalist Soc’y, D.C.), May 1, 1999, https:/fedsoc.org/commentary/publications/
for-added-sunshine [https://perma.cc/F5J6-7SPR].

142 14 (“One of the clear loopholes in shareholders discovering the linkages between a
corporation and its outside directors is through charitable trusts and foundations and other
boards on which they serve.”).

143 11
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by an increase in a CEO’s ownership stake, the corporation tended to contribute
less to charities and prioritized profit maximization instead.!44 Similarly,
Professors William O. Brown, Eric Helland, and Janet Kiholm Smith found that
companies with higher debt-to-value ratios, which are subject to heightened
monitoring by creditors, contributed less to charitable causes and were less
inclined to establish philanthropic foundations.!4> Corporate philanthropy was
also reduced, as shown by Professors Jia Wang and Betty S. Coffey, by adding
more outsiders to corporate boards.!4¢ Professors Barbara R. Bartkus, Sara A.
Morris, and Bruce Seifert provided evidence that firms that were generous
givers, as compared to smaller donors, had fewer block-holders and reduced
institutional monitoring.147

Professors Ronald W. Masulis and Syed Walid Reza revealed a collection
of evidence suggesting that corporate philanthropy represents an agency
problem.!48 First, they showed that connections between a CEO and a charity
increased both the probability and magnitude of corporate giving.!4® An
increase in CEO ownership, on the other hand, had the opposite effect.!50
Second, they observed a notable decrease in corporate giving following the 2003
dividend-tax cut, which lowered the personal-dividend tax rate and therefore
increased insiders’ cost of consuming private benefits through corporate
giving.!3! Third, they found that investors devalued retained cash in companies
that made substantial charitable contributions. In fact, they observed that in
firms with nonindependent boards and weaker board oversight, this adverse
impact of corporate giving on firm value more than doubled.!32 In a subsequent
paper, Masulis and Reza also found that corporate giving dissuaded managers
from seeking external financing, seemingly to minimize external monitoring.!53

As this body of literature illustrates, corporate giving may well represent an
agency problem. Existing work also provides more particularized evidence on

1441 isa Atkinson & Joseph Galaskiewicz, Stock Ownership and Company
Contributions to Charity, 33 ADMIN. SCI. Q. 82, 82 (1998). This same pattern was observed
in a later study. See Ronald W. Masulis & Syed Walid Reza, Agency Problems of Corporate
Philanthropy, 28 REV. FIN. STUDS. 592, 593 (2015).

145 Brown, Helland & Smith, supra note 49, at 869.

146 Jia Wang & Betty S. Coffey, Board Composition and Corporate Philanthropy, 11 1.
Bus. ETHICS 771, 776 (1992).

147 Bartkus, Morris & Seifert, supra note 32, at 332.

148 Masulis & Reza, supra note 144, at 595.

149 14, at 593.

150 74

15174, at 593-94.

15274, at 594.

153 Ronald W. Masulis & Syed Walid Reza, Private Benefits of Corporate Philanthropy
and Distortions to Corporate Financing and Investment Decisions, 31 CORP. GOVERNANCE:
INT’L REV. 464, 470 (2023).
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the avenues through which insiders utilize corporate giving to further their own
preferences and ends.!54

Professor Jane W. Barnard argued that corporate philanthropy is often
influenced by the personal preferences of top-level executives, providing
anecdotal evidence of the “pet charity” funding phenomenon.!35 Professors
Suzanne M. Carter and James D. Werbel investigated the extent to which CEOs
aligned charitable giving with their personal interests. Using a sample of 160
corporate foundations, they found that CEOs’ philanthropic interests, gauged by
their membership in nonprofit organizations, correlated with charitable giving
by the respective foundations.!3¢ Masulis and Reza examined several channels
through which corporate giving benefited CEOs. First, using a sample
consisting of the Fortune 100 firms in 2006, they found that two-thirds of the
firms that engaged in charitable giving made substantial donations to CEO-
affiliated organizations.!37 Such CEO-affiliated donations declined, however,
when CEOs’ financial interests were more closely aligned with shareholders’
interests.!>® Second, focusing on Fortune 500 firms between 2005 and 2006,
Masulis and Reza found a 69% overlap between corporate charitable giving and
independent directors’ charitable interests.!>® They further found that the
alignment between corporate giving and independent directors’ interests was
positively associated with increased CEO compensation, suggesting that CEOs
utilized corporate giving to strengthen their ties to independent directors.160

Meanwhile, a study by Cai, Xu, and Yang, focused on “affiliated
donations,” or philanthropic grants directed to charities affiliated with
independent directors. Using a sample of S&P 500 firms between 2003 and
2012, they found that affiliated donations were substantial and may have
undermined independent directors’ monitoring incentives.!¢! In particular, they

154 Roland Bénabou & Jean Tirole, Individual and Corporate Social Responsibility, 77
EcoNoMmiIcA 1, 12-13, 15 (2010). Roland Bénabou and Jean Tirole offer a valuable
breakdown of three primary motivations behind corporate philanthropy. First, in a “[w]in-
win” or “doing well by doing good” scenario, the firm’s prosocial actions also promote
shareholder value. Id. at 12-13. Second, in “[d]elegated philanthropy,” various firm
stakeholders, such as employees, customers, and shareholders, are willing to compensate the
firm (for example, in the form of lower wages, higher prices, or lower returns) for it to engage
in philanthropy on their behalf. /d. at 13—15. Under this scenario, stakeholders are willing to
effectively pay the firm, as it is better positioned to fulfill stakeholders’ philanthropic
aspirations due to transaction or information costs. See id. at 13. Finally, in “[i]nsider-
initiated philanthropy,” insiders utilize shareholder funds to cater to their own preferences
and ends. /d. at 15-16.

155 jayne W. Barnard, Corporate Philanthropy, Executives’ Pet Charities and the
Agency Problem,41 N.Y.L. ScH. L. REV. 1147, 1148 (1997).

156 Werbel & Carter, supra note 31, at 53, 56.

157 Masulis & Reza, supra note 144, at 595, 620.

15814, at 595.

15974, at 596-97.

160 74, at 597.

161 Cai, Xu & Yang, supra note 33, at 618, 626.
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provided evidence that CEO compensation was higher at firms that made
affiliated donations and that underperforming CEOs were less likely to be
replaced.!®2 However, this study did not factor in the exact affiliation dates
between directors and nonprofits; instead, it was assumed that these links
persisted for the entirety of the directors’ lifetimes.!®3 Their study covered
potential—rather than actual—affiliated donations and hence overestimated
their scope.

In sum, for insiders, there might be various self-serving motivations behind
corporate philanthropy. These include, but are not limited to, gaining the
endorsement and approval of the business elite and philanthropic leaders,
ensuring directors’ loyalty and cooperation,'®* or advancing a favored
philanthropic end.

This Article focuses on philanthropic grants channeled to director-affiliated
nonprofits as an avenue through which insiders can benefit at shareholders’
expense.!%5 These data were chosen for this study because they are strong and
measurable indicators of conflicts of interest. Conflicted giving may benefit
insiders in a number of ways that go beyond furthering their favored
philanthropic goals through their affiliation with the respective nonprofits.
Namely, a donation made by an insider’s firm might be attributed to that
insider’s efforts and perceived as that insider’s personal accomplishment. This
might lead to several benefits for the insider. In addition to increased stature and
respect, these can also include a salary for the insider’s role in the nonprofit or
a means for the insider to achieve more lucrative nonprofit appointments.

B. Potential Costs

The practice of opportunistic giving may have significant costs not only for
the firm and its shareholders but also for society at large. First and foremost,
conflicted donations may serve an important purpose for CEOs, specifically as
an off-the-radar currency to benefit independent directors, thereby reducing
their monitoring effectiveness.'%® If a firm generously donates to director-
affiliated nonprofits, those directors may develop a sense of gratitude toward

162 1d. at 618.

163 1d. at 634 n.16.

164 See Barnard, supra note 155, at 116162 (describing how the CEO of RJR Nabisco
secured directors’ support and cooperation by making charitable grants to directors’ favored
charities).

165 Adding to and updating the findings of Cai, Xu, and Yang, I utilize my findings to
propose policy improvements in the areas of disclosure of corporate giving and stock-
exchange rules. In particular, I explore the relationship between stock-exchange thresholds
concerning conflicted giving associated with independent directors and actual conflicted
grants—an area not covered by previous research. As discussed in Part V. A, I also manually
collected the exact affiliation dates of directors with relevant nonprofits, allowing me to
provide a more accurate picture of conflicted giving.

166 §oc, e.g., Cai, Xu & Yang, supra note 33, at 618.
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management and find it difficult to challenge management in the boardroom.
Directors’ independence may therefore be compromised by the practice of
conflicted giving. These intuitions were confirmed empirically in a recent study
by Cai, Xu, and Yang.!¢7 Part VI offers a more detailed account on how such
unseen personal bonds can derail the effectiveness of independent directors,
discussing this concern in light of my empirical findings.!68

Second, as discussed previously, corporate giving travels mostly under the
radar. Although corporate foundations are required to disclose their financial
activities every year, detecting conflicted grants administered through such
foundations is a highly cumbersome task. Other giving channels, such as giving
directly to nonprofits or using a DAF, allow for complete anonymity.!6 Absent
adequate disclosure, shareholders are unable to assure that the corporation’s
financial resources are deployed in a manner aligned with their own interests.!70

Third, the practice of conflicted giving may lead to suboptimal distribution
of corporate charitable funds. Assuming that corporations allocate their
charitable donations among recipients based on the value of a charity’s services
to its community, or as a means to increase the corporations’ own utility, the
ideal allocation of charitable funds may be skewed by the personal interests of
insiders. Indeed, charities engaged in less valuable work may receive funding
simply because they are affiliated with corporate insiders.!”! Fourth, because
corporations enjoy tax deductions for corporate charitable contributions,!7?
taxpayers essentially subsidize opportunistic giving, which may not align with
broader societal interests. Finally, the usurpation of corporate philanthropy
decision-making may serve as an indicator of other managerial issues that merit
investors’ attention.

V. THE EMPIRICAL EVIDENCE
A. Defining and Compiling the Dataset
The compiled dataset consists of data from firms in the S&P 500 Index (as
of April 2023) that engaged in visible corporate giving (i.e., through a corporate

charitable foundation or a voluntarily disclosed corporate-giving program)
between 2014 and 2019.

16714, at 619.

168 See infia Part VI.B.1.

169 For a detailed explanation of these channels, see supra Part IILA.

170 See Bertrand, Bombardini, Fisman & Trebbi, supra note 14, at 2070.

171 See Luca Enriques, Related Party Transactions: Policy Options and Real-World
Challenges (with a Critique of the European Commission Proposal), 16 EUR. BUS. ORG. L.
REV. 1, 9 (2015) (“[T]unneling may well lead to distortion in managerial and strategic
choices within individual companies, as controlling shareholders will choose transactions
and strategies allowing them to extract more value via tunneling than they could derive from
those that would maximise overall firm value.”).

172 See, e.g., 1.R.C. § 170.
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1. Corporate Director Data

Data on corporate directors came from the BoardEx database, which covers
affiliations between directors and nonprofit organizations (charities and
universities).1”> However, as most affiliation dates between directors and
nonprofits are missing from BoardEx, these gaps were filled with information
from GuideStar, a national database of nonprofit organizations.!74

2. Corporate Charitable Giving Data

Data on corporate charitable giving came from the Foundation Directory
Online (FDO) database,!7> which is based mostly on IRS Forms 990-PF (Return
of Private Foundations) and 990 (Return of Organization Exempt from Income
Tax).

Schedule 1 of Form 990-PF provides details on all charities—usually
organizations with 501(¢c)(3) tax-exempt status—that receive funding from the
foundation, along with the respective dollar amounts of those charitable grants.
FDO further covers charitable giving via corporate-giving programs, which are
voluntarily disclosed by firms.!76

The data excluded grants of less than $1,000. This aids in filtering out
contributions that are likely associated with corporate matching programs for
employee donations.

3. Identifying Conflicted Grants

In this analysis, a “conflicted grant” is a grant made to a director-affiliated
nonprofit, at a point in time when the director was concurrently serving at the
respective firm and in a formal capacity at the recipient nonprofit.

Grants to director-affiliated nonprofits were identified through Employer
Identification Numbers (EINs). An EIN is a unique nine-digit identifier issued
by the Internal Revenue Service (IRS) to nonprofits in the United States.
BoardEx provides the names of nonprofits affiliated with directors, but not the
nonprofits’ EINs. Impala, a database specializing in U.S. nonprofit
organizations and philanthropic foundations, used an algorithm to match
nonprofit names (as provided by BoardEx) with their respective EINs.!77 I then

173 BOARDEX, https://boardex.com [https://perma.cc/B2QB-4GQE].

174 GUIDESTAR, https://www.guidestar.org [https://perma.cc/WR7Q-37Y]J].

175 FoUuND. DIRECTORY ONLINE, https:/fconline.foundationcenter.org [https:/perma.cc/
ESJS-DQU3].

176 See Morris & Bartkus, supra note 39, at 2.

177 Impala’s Chief Technical Officer, Tom Huberman, explained to me that Impala
employs a three-step process to find an organization’s EIN. First, organizations’ names are
“cleaned” by removing special characters and eliminating duplicate spaces, and words such
as “Inc.” and “Ltd.” are standardized. Second, the specially crafted ElasticSearch index,



2025] GRANTING FAVORS 537

matched the EINs of nonprofits affiliated with directors with the EINs of the
recipients of each firm’s charitable grants, according to the data extracted from
FDO.

B. Conflicted Giving: Statistical Summary

The final data sample consisted of 1,323 giving years (i.e., firm-years in
which any nonzero donation was documented) for three hundred unique S&P
500 firms from 2014 to 2019. The results from analyzing this data are below.

Tables 1A and 1B show annual summary statistics of the donation data. In
Table 1A, yearly conflicted giving is compared with overall yearly giving. It
shows that 34% of the giving years in the full sample—and 62% of the giving
years of those firms that engaged in conflicted giving—included grants to
director-affiliated nonprofits. The average yearly amount of total conflicted
giving per company (for those companies that engaged in conflicted giving) was
approximately $640,000. The average single conflicted grant was $273,000, and
the median single conflicted grant was $33,000. In the aggregate, there were
more than $294 million in conflicted grants, which represented 2.3% of the
overall giving by firms that engaged in conflicted giving and 1.7% of the overall
visible giving by all the firms in the sample.

Table 1A. Basic Contribution Data Over Sample Period (2014-2019)*

Number of Total Mean per Median per  Standard
Corporation  ($M) Year ($M) Year ($M) Deviation
Years ($M)
All Corporations 900
Considered
Grants 742 12,700 17.1 5.3 36.8
Conflicted 460 294 0.64 0.12 1.4
Grants

*Data includes only corporations that, at any year during the sample period, engaged in
conflicted giving (150 in all). All summations include only corporation-years in which a
relevant grant (any grant or conflicted grant) was documented.

Table 1B shows the frequency and amount of conflicted grants by year. The
highest amount of conflicted grants, more than $60 million, occurred in 2015.

which encompasses all known nonprofits, is utilized. Each organization name within the
ElasticSearch index undergoes the same cleaning process as described in step one. Then, a
list is compiled of top results from the ElasticSearch query, which facilitates the verification
process. Finally, EINs are extracted from either an exact match, if one exists, or the “closest”
match with the highest score from the query. A “close match” is defined as either the matched
name being present in the searched name or vice versa, provided that all words not found in
the other name are in a predefined list of words. IMPALA, https://impala.digital.
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Out of the 500 firms analyzed, 300 engaged in observable giving. Of these,
150 firms made conflicted grants, 87 firms made conflicted grants in at least
half of the sample years, and 63 firms made conflicted grants in fewer than half
of the sample years. The remaining 150 firms did not engage in conflicted giving
during the sample period.

The data also showed that for each firm that engaged in conflicted giving,
on average, three directors were associated with nonprofits that were also
recipients of their respective firms’ donations.

Table 1B. Distribution of Conflicting Grants by Year for Firms That
Engaged in Observable Giving During the Sample Period (2014—2019)**

Number of Mean 25th . S0t . . 75th . ;Zﬁal

Year Corporations ($M) I(;eﬁr;[c)entzle %ej&c)enttle/Medlan I(jgej‘rlc)entlle Year
(3M)

2014 85 0.50 0.028 0.12 0.48 42.5
2015 91 0.67 0.020 0.09 0.65 60.8
2016 95 0.56 0.021 0.10 0.51 533
2017 63 0.68 0.026 0.18 0.65 42.7
2018 57 0.73 0.018 0.16 0.50 41.5
2019 69 0.77 0.019 0.11 0.49 532

**Qut of these firms, 150 engaged in conflicted giving during the sample period.

Figure 2 shows the distribution of individual conflicted grants. It reflects the
wide range of grant amounts, from thousands of dollars to tens of millions of
dollars. Also shown are the average ($273,000) and median ($33,000) conflicted
grant values.

A substantial number of the grants I analyzed (approximately 30%)
exceeded $120,000, which is the disclosure threshold under the SEC’s general
framework for related-person transactions.!78

17817 C.F.R. §229.404(a) (2022). For a more detailed explanation of the SEC’s
framework, see supra Part 1I1.A.2.
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Figure 2. Distribution of Individual Conflicted Grants
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Because interlocking directorships were common, the aggregate yearly
amount of conflicted grants associated with each individual director across all
firms was also analyzed. As shown in Figure 3 below, each director was
associated with, on average, $715,000 in conflicting grants per year across the
full data sample.

Figure 3. Distribution of Aggregate Annual Conflicted Giving by Individual
Director
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These findings likely underestimate the scope of philanthropic funds
channeled to director-affiliated organizations. I have focused specifically on
giving through corporate foundations and voluntarily reported direct giving
based on the availability of data. However, companies wishing to conceal their
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conflicted giving may direct grants through channels that are less visible, such
as DAFs.

Indeed, according to a 2021 report issued by Giving USA, giving by
corporate foundations constituted only 47% of overall corporate giving, with the
remaining 53% largely invisible to investors.!7 Furthermore, BoardEx covers
affiliations between nonprofits and directors but does not provide data on
affiliations between nonprofits and directors’ immediate family members,
which are equally relevant when it comes to detecting conflicted grants. This
downward bias means that the issue of conflicted giving is likely more
substantial than the findings of this study suggest.

C. Under-the-Radar Giving

So far, I have focused solely on visible corporate giving, primarily by
corporate-sponsored foundations. However, the majority of corporate
philanthropic funds travel through invisible channels, such as direct corporate-
giving programs or DAFs.

For a better sense of the full scope of conflicted giving, including giving
that takes place through invisible channels, I utilized the fact that many
nonprofits publicly acknowledge their corporate donors on their websites or in
their annual reports. I constructed a subset of fifty S&P 500 firms. Half of the
firms in this subset had no visible giving between 2014 and 2019, while the
other half had visible giving at some point during that period. Other than this
factor, the fifty firms were chosen randomly.

I mapped out all links between directors and nonprofits for each firm. I then
manually searched the websites and annual reports of affiliated nonprofits for
evidence of financial support by the relevant firms!80 that had not been reported
on the foundations’ 990-PF forms (which I call “invisible conflicted giving”).18!
I limited this process to a subset of fifty companies because this two-way data-
matching process was highly labor-intensive.

Nonprofits’ websites acknowledge present (rather than past) corporate
funders. Thus, I used the Internet Archive, which offers access to historic
webpages through its Wayback Machine service, to identify past corporate
funders acknowledged by the respective nonprofits. However, in the interest of

179 See GIVING USA 2021, supra note 87, at 19.

180 To clarify, I have focused on donations given during the “overlapping directorship
tenures,” meaning the time frame during which directors concurrently served on the boards
of their respective companies and maintained active affiliations with their associated
nonprofits.

181 While approaches among different nonprofits vary, I find that most nonprofits
acknowledge their corporate funders, whom they might call “donors,” “supporters,”
“sponsors,” or “partners.”



2025] GRANTING FAVORS 541

maintaining data integrity and due to limitations in website archiving, I analyzed
only the year 2019 (the final year of the original dataset).!82

My main findings are summarized in Table 2 below.

Table 2.
Ev1del.10e of et
conflicted
s v erant amount (for all
Company through conflicted grant conflicted gr:fnts
N detected during
invisible 2019)
channels?
Exxon Mobil yes $350,000 $350,000
Hess yes $150,000 $450,000
Joh &
Tobmeon yes $665,625 $3,328,125
< Apple yes $55,000 $55,000
%
[¢]
(E- Lockheed Martin yes $225,000 $1,350,000
q%.
g
=L Microsoft yes $337,500 $1,012,500
S
=2
A8 Meta Platforms yes $175,000 $175,000
S
G
Coca-Cola yes $50,000 $250,000
American Express yes $300,000 $900,000
Marriott
International yes $750,000 $750,000

182 There are certain limitations inherent in utilizing the Wayback Machine for this
purpose. Notably, as the investigation reaches further into the past, the reliability of the
Wayback Machine diminishes, primarily due to factors such as incomplete URL archiving
and the evolution of website interfaces over time. Consequently, for the sake of maintaining
data integrity and mitigating potential inaccuracies, I focused exclusively on the year 2019,
the last year of my original sample period.
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Evidence of
conflicted Aggregate §
giving Average amount (for all
Company through conflicted grant conflicted gr&!nts
A detected during
invisible 2019)
channels?
PepsiCo yes $175,000 $175,000
Walt Disney yes $54,500 $54,500
Chubb yes $197,500 $592,500
Amazon no - -
Abbott
Laboratories yes $50,000 $150,000
Boeing yes $225,000 $675,000
Wells Fargo yes $1,000,000 $2,000,000
UnitedHealth
Group no B )
PG&E yes $100,000 $200,000
Northern Trust yes $225,000 $1,125,000
[llinois Tool
Works yes $300,000 $900,000
AbbVie yes N/A N/A
McDonald’s yes N/A N/A
Eli Lilly yes $300,000 $300,000
Centene yes $150,000 $600,000
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Ev1de1.1ce of Aggregate $
conflicted
st Averase amount (for all
Company through conflicted grant conflicted grzgnts
Ao O F detected during
invisible 2019)
channels?
Accenture yes N/A N/A
Oracle yes N/A N/A
Netflix no - -
General Dynamics yes $225,000 $450,000
NVIDIA no - -
Thermo Fisher
z Scientific no ) -
2.
&2,
% Fiserv no - -
g
g
q%.
=X Activision Blizzard no - -
=X
(3
[\ .
S Analog Devices no - -
EAN
"
=2
o Equinix yes $75,000 $75,000
Moderna no - -
Lam Research no - -
Aon yes $187,500 $562,500
Domino’s Pizza yes $10,000 $10,000
BlackRock yes $37,500 $37,500
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Evidence of
. Aggregate $
conflicted
s Averase amount (for all
Company through conflicted grant conflicted grzgnts
Ao O F detected during
invisible 2019)
channels?
Booking Holdings no - -
Etsy yes N/A N/A
EOG Resources no - -
Procter & Gamble yes $50,000 $50,000
Linde no - -
Colgate-Palmolive yes $17,500 $17,500
C lidated
e 4 yes N/A N/A
Occidental
Petroleum no ) )
Fidelity National
Information no - -
Services
Stryker no - -

Out of the fifty firms in this subset, there was evidence that thirty-four
(68%) engaged in conflicted giving through invisible channels in 2019. Out of
the twenty-five firms with visible giving between 2014 and 2019, twenty-three
firms (92%) were found to have engaged in conflicted giving through invisible
channels in 2019 as well. In contrast, of the three hundred firms with visible
giving in the full sample, only 150 (50%) engaged in visible conflicted giving
throughout the full six-year sample period. This might suggest that firms know
about and take advantage of the fact that certain channels are invisible and
choose to make affiliated payments through them.!83

183 Interestingly, however, out of the four firms with visible giving that also engaged in
invisible conflicted giving, only two avoided channeling affiliated donations through visible
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Among the twenty-five firms in this subset with no visible giving during the
2014 to 2019 period, only eleven (44%) were found to have engaged in invisible
conflicted giving. This might be explained by the tendency of firms without
active corporate foundations to participate less in philanthropic activities
overall, including conflicted giving.

Information about donations on nonprofit websites often does not include
precise dollar amounts, which complicated the assessment of data in this subset.
In fact, in this format, nonprofits commonly categorize corporate donors based
on the range of their contributions, rather than specifying exact dollar amounts
as they do in their 990-PF forms. For these cases, I listed the amount of the
donation as the midpoint of the range. Recipient nonprofits also occasionally
acknowledge their donors under categories that lack information on the
monetary scope of the donation (e.g., “Silver Sponsor”). In such cases, I listed
the dollar amount of the donation as the average amount of all other conflicted
donations by the firm, if available. Another scenario involves donations where
only the minimum amount required to be acknowledged under a category is
provided (e.g., $100,000+). For these cases, if the average amount of all other
conflicted donations by the firm was higher than the lower bar, I listed the
average donation as the dollar amount of the donation. Otherwise, I listed the
dollar amount of the donation as the lower bar itself.

Given these assumptions, the average invisible conflicted grant (for those
firms that engaged in invisible conflicted giving) was $230,000, while the
average conflicted grant documented through visible giving channels was
$273,000. Focusing solely on firms that had visible giving between 2014 and
2019, the average invisible conflicted grant was $277,000, slightly higher than
what was documented for these firms through visible channels.

Evidently, the full scope of conflicted giving goes well beyond what is
visible on nonprofits’ 990-PF forms.!84 It is clear that firms utilize invisible

giving channels. The other two had also channeled affiliated donations using their corporate
foundations.

184 My findings provide ample evidence of conflicted giving by corporate foundations.
These findings raise an important question: why would firms channel conflicted donations
through visible channels? Why not engage in under-the radar conflicted giving instead?
There are a few explanations for why this might be happening. First, some firms fund their
foundations by means of endowment, which involves making a large, one-time donation to
the foundation to provide ongoing financial support for its activities. The principal amount
is invested to generate income, and only that investment income is used by the foundation
for its operations, programs, or initiatives. See Shevlin, supra note 67, at 281-82. Firms that
choose to endow their foundations often do so with the intention of providing a single
payment to cover all future philanthropic activity. A firm that has funded an endowment,
therefore, might be reluctant to spare additional amounts for direct giving beyond that.
Second, firms might simply not be paying attention to conflicted giving, especially when
grant amounts are relatively low. This can help explain the findings described here: some
firms that engage in conflicted giving through their corporate foundations also, for various
reasons, engage in direct conflicted giving.
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giving channels, whether intentionally or otherwise, to distribute affiliated
donations.18>

D. The Effectiveness of Stock-Exchange Rules

Conflicted giving can serve corporate managements generally, and CEOs
specifically, as an informal currency of influence over independent directors.
This may compromise directors’ ability to monitor insider opportunism. Indeed,
798 out of 1173 conflicted grants documented in my sample (68%) were
associated with independent directors.

Both the NYSE and the NASDAQ have rules that address potential conflicts
of interest when firms make charitable donations to nonprofits affiliated with
independent directors. What follows is a survey of each stock exchange’s
policies and how these policies correspond with my empirical findings.

1. NYSE

In defining director independence, NYSE Rule 303A disqualifies directors
who are employees, or whose family members are executive officers, of an
entity that receives payments from the listed company in an amount that exceeds
the greater of $1 million or 2% of the recipient’s consolidated gross revenues.!86
Contributions to charities, however, are not considered payments under Rule
303A, provided that the listed company discloses such contributions.!87 Thus,
firms listed on the NYSE are required to disclose contributions to charities
affiliated with independent directors or their immediate family members, but
only those that exceed a certain amount.

Using the data in my sample, I sought to estimate the frequency at which
the NYSE disclosure requirement is triggered. I found that out of 683 conflicted
grants associated with NYSE independent directors, only fourteen, or 2%, were
subject to disclosure under current NYSE rules. As it turns out, while conflicted
giving is considerable, individual grants often evade disclosure.

Importantly, to determine whether conflicted giving affects directors’
independence, both the NYSE and the NASDAQ’s current rules consider only
grants directed to a single nonprofit during a single fiscal year. However, an
independent director might be affiliated with several nonprofits that receive

185 See generally Tonela Andreicovici, Nava Cohen, Alessandro Ghio & Luc Paugam,
Donations in the Dark (Mar. 13, 2024) (unpublished manuscript), https:/papers.ssm.com/
sol3/papers.cfm?abstract_id=4743937 [https://perma.cc/TNR9-4HLV]. The authors found that
the 2013 shift from mandatory to voluntary disclosure of corporate giving for firms in the
United Kingdom was followed by an increase in corporate giving, especially for firms whose
CEOs had a larger number of nonprofit affiliations. /d. at 32-33. The authors further found
that following the regulatory shift, firms that were less transparent about their corporate
giving donated more and engaged in more self-serving donations. /d. at 33.

i:g N.Y. STOCK EXCH., LISTED COMPANY MANUAL § 303A.02(b)(v) (2009).

1d.
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donations from the firm during a given fiscal year. Consider, for example, a
simplified scenario in which a corporation is only required to disclose charitable
grants if they exceed one million dollars to each nonprofit, and one of the firm’s
independent directors is affiliated with ten separate nonprofits. To avoid
triggering the reporting requirement, the corporation could strategically allocate
contributions to each nonprofit in amounts just below the reporting threshold:
precisely $999,999. While each of the individual grants remains below the one-
million-dollar threshold, the cumulative effect of these contributions results in
a substantial aggregate amount—nearly $10 million.

This illustrates how, under the structure of the current rules, a company can
distribute its charitable contributions strategically among affiliated nonprofits
and circumvent disclosure requirements, despite the fact that these gifts have a
significant overall financial impact. This issue is exacerbated by what I observed
to be a high number of nonprofit affiliations for corporate directors; on average,
each director in my sample was affiliated with 10.4 nonprofits. In fact, the most-
connected single director had 101 distinct nonprofit affiliations.

2. NASDAQ

According to NASDAQ Rule 5605(a)(2), a director is disqualified from
being considered independent if the director or their family member is an
executive officer of a charitable organization that receives the greater of
$200,000 or 5% of its revenues from the listed company.!88

My findings showed that the average conflicted grant associated with
NASDAQ independent directors was $77,000, while the average conflicted
grant associated with NYSE independent directors was more than double that
amount, at $168,000. This difference suggests that the more stringent rules
imposed by NASDAQ may act as a deterrent to conflicted giving.!89

Unsurprisingly, out of 115 conflicted grants associated with NASDAQ
independent directors, I did not find a single instance where a grant disqualified
a director from being considered independent.

E. Is Conflicted Giving Truly Conflicted?

The evidence analyzed in this study clearly shows that corporate giving to
director-affiliated nonprofits is commonplace. However, donations to director-
affiliated nonprofits may be driven by factors entirely unrelated to directors’
affiliations and personal preferences. For example, the activity of an affiliated
nonprofit may align with the firm’s overarching philanthropic mission or
objective, in terms of factors such as social impact or geographic location. The
firm might be inclined to fund such nonprofits regardless of directors’

188 NASDAQ LISTING RULES § 5605(a)(2).
189 The gap might be caused, in part or in whole, by differences between NYSE and
NASDAQ firms not captured by my analysis.
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affiliation. However, any grant paid to the nonprofit while the director was
concurrently sitting on the boards of the firm and nonprofit would fall under the
“conflicted grant” category in this study, though it seems inappropriate to tag it
as such.

Thus, for each conflicted grant identified, I also examined whether the firm
had allocated funds to that nonprofit before a connection was established
between it and the firm through the director’s dual role. For the purposes of this
analysis, the connection commenced on the first year that a director concurrently
held a corporate board seat and was formally affiliated with the nonprofit. As
the FDO data started in 2003, I assessed observable giving from 2003 up to the
first year when the connection was established.

In nearly half of all cases, the firm did not make any contributions to
relevant nonprofits before the connection was established.!®? This finding
strongly suggests that insider self-interest often motivates conflicted giving and
further demonstrates that insiders maintain influence over the charitable
donations made by their firms, even when independent foundations are
established.

VI. POLICY SUGGESTIONS

As explained in Part IV, corporate insiders can engage in conflicted giving
to benefit themselves at shareholders’ expense. And, as shown empirically in
Part V, conflicted giving is a common practice among giving firms. This Part
builds on these analyses and findings to inform policy.

Subpart A explains why disclosure of conflicted giving plays a critical role
in curbing insider abuse and should thus be mandated by the SEC. It then
proposes a disclosure regime. Finally, it considers alternative solutions to the
conflicted-giving problem and finds them to be ineffective or overly costly.

Subpart B explains why conflicted giving may hinder directors’
independence from management. Thus, this Subpart proposes two amendments
to existing stock-exchange policies: first, that stock exchanges explicitly
recognize conflicted giving as a factor that might disqualify directors as
independent, and second, that stock exchanges consider the aggregate amount
of conflicted giving associated with independent directors in a given fiscal year.
Otherwise, firms will be able to circumvent stock exchanges’ requirements by
strategically allocating grants to affiliated nonprofits.

190 When a firm is found to fund a nonprofit prior to the establishment of a connection
between the firm and the nonprofit via a specific director’s dual role, the funding might be
explained by an earlier connection facilitated by a different director’s affiliation with the
same nonprofit. Due to data limitations, I was unable to evaluate the extent of these cases.
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A. Disclosure of Conflicted Grants

1. The Critical Role of Disclosure

There is an active debate over whether companies should disclose their
corporate giving generally.!! This Article, however, does not consider this
broader question. Instead, it focuses more narrowly on the desirability of
disclosing conflicted giving. In this context, two main arguments strongly
support transparency through mandatory disclosure.

First, because shareholders’ and insiders’ interests are likely to diverge,
disclosure is a necessary mechanism for insider accountability. Even if some, or
even most, corporate-giving decisions are aligned with shareholder interests and
ultimately promote shareholder value (i.e., “doing well by doing good”192),
conflicted giving represents a potentially significant departure from shareholder
interests. As is the case with other types of related-person transactions,
conflicted-giving decisions may be fueled not only by insiders’ business
judgments or the firm’s philanthropic agenda but also by insiders’ personal
preferences.!?3 In such cases, insiders may be willing to sacrifice shareholder
value in exchange for personal benefit.!4 For example, a director might support
a sizable donation to her affiliated nonprofit even if the firm faces substantial
financial hardship. Transparency is thus necessary to reduce agency costs and
allow corporate-accountability mechanisms to correct potential misalignments
between investors and insiders.!?> When provided with information on
conflicted giving, shareholders may choose to remove directors who engage in
this activity.

Indeed, in no other area do insiders enjoy such a high degree of discretion
or unrestricted authority to engage in corporate spending without being bound
by shareholder preferences or business objectives.!%¢ As an example, in 2015,

191 This debate is covered at length elsewhere. See generally, e.g., Morris & Bartkus,
supra note 39.

192 See supra note 154.

193 Cf Lucian A. Bebchuk & Robert J. Jackson Jr., Shining Light on Corporate Political
Spending, 101 GEO. L.J. 923, 942-43 (2013) (making a similar argument regarding corporate
political spending).

194 See Enriques, supra note 171, at 9; Lucian Arye Bebchuk & Christine Jolls,
Managerial Value Diversion and Shareholder Wealth, 15 J.L., ECON., & ORG. 487, 501
(1999) (“[Wl]ithin the standard principal-agent framework, permitting value diversion
imposes a cost on shareholders that may reduce ex ante share value.”).

195 See James R. Copland, Against an SEC-Mandated Rule on Political Spending
Disclosure: A Reply to Bebchuk and Jackson, 3 HARV. Bus. L. REv. 381, 390 (2013).

196 See Kahn, supra note 109, at 604.
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despite experiencing significant losses, ConocoPhillips and Sears Holdings
contributed over $44 million and $26 million to charity, respectively.!97

The proposed transparency approach would be consistent with the SEC’s
existing disclosure regime for related-person transactions.!®® This approach is
also consistent with the SEC’s extensive disclosure requirements in other areas
where shareholders’ and insiders’ interests frequently diverge, such as directors’
decisions about executive compensation.!99

Second, insofar as conflicted giving reflects an agency problem and is thus
associated with risks to the firm, relatively small payments (in monetary terms)
might still be financially significant.200 Even if not material on their face,
conflicted grants may serve as a signal to investors of the firm’s governance
quality.291 This is valuable information in the corporate setting, where insiders
often camouflage their self-dealing.292 In other words, disclosure of conflicted
giving might have significant spillover benefits that go beyond the monetary
scope of the donations themselves.293 Thus, this practice justifies a mandatory-
disclosure rule. When conflicted giving does not merely reflect agency costs but
generates additional agency costs (for example, by hindering director
independence), the case for disclosure becomes even stronger. In such cases,
allowing conflicted giving to continue unchecked could complicate the
resolution of agency problems affecting other corporate areas.204

And disclosure, when available, does work. For example, investors were
found to react negatively to the disclosure of “charity awards” arrangements,
which are corporate donations in the name of a company’s officers or directors
to a charity of their choice.29% As an example, on January 29, 2002, the day that

197 Jonathan Berr, Companies Caught in Controversy Turn to Charity, CBS NEWS (June
1, 2016), https://www.cbsnews.com/news/companies-caught-in-controversy-turn-to-charity
[https://perma.cc/E3AE-AVVD].

198 See supra Part II1LA.2.

19917 C.FR. § 229.402(b) (2023) (specifying the detailed information that should be
disclosed in connection with executive compensation).

200 See generally Lucian A. Bebchuk, Robert J. Jackson Jr., James D. Nelson & Roberto
Tallarita, The Untenable Case for Keeping Investors in the Dark, 10 HARV. BUS. L. REV. 1,
19 (2020).

201 See Copland, supra note 195, at 390 n.40. See generally Barnard, supra note 155, at
1176-717.

202 See Copland, supra note 195, at 390 n.40.

203 See Shapira, supra note 32, at 1926 (“[Dlisclosure of [corporate philanthropy] might
have spillover benefits that go beyond direct effects of the donations on the bottom line.”).

20474, at 1927.

205 Masulis & Reza, supra note 144, at 621-23. Masulis and Reza “document a three-
day cumulative abnormal return” for companies announcing “first-time charity awards,”
significantly surpassing the nominal value of the charitable award. Id. at 595. According to
the authors, this indicates that the market factors in “expected future contributions to these
charities.” Id. The SEC recognizes these types of arrangements as compensation, and firms
are thus required to disclose them in their proxy statements.
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Tyco International reported that it had donated $10 million to an outside
director’s affiliated nonprofit, its stock price fell steeply.200

2. Objections to Mandatory Disclosure

Legislation mandating disclosure of corporate giving—whether disclosure
of all giving activity or more narrowly targeting affiliated grants—has been
proposed frequently in Congress.207 Yet, to date, no proposal has been enacted
into law. The history of proposed legislation shows that opponents of disclosure
lean on three main arguments: First, that disclosure would have a chilling effect
on corporate giving; second, that additional disclosure would result in
significant expenses for reporting firms; and third, that compared with these
costs, the benefits of mandating disclosure would be minimal.208 Below, I
examine each objection and explain why it does not provide a valid basis for
opposing disclosure.

First, some might argue that disclosure would invite criticism from investors
who are dissatisfied with managers’ decisions to fund specific charities.2% In
the face of such criticism, some corporations might shift funds to
noncontroversial organizations or be deterred from engaging in philanthropy
altogether. Nonprofit representatives forcefully advanced this type of argument
to counter proposed legislation.210

This “chilling effect” argument seems more appropriate in the context of
broader proposals that called for full disclosure of corporate philanthropy.2!!
The more modest proposal put forward in this Article—which concerns
conflicted grants only—applies to a single-digit percentage of all corporate
giving.212

Furthermore, while disclosure of conflicted grants would likely reduce their
scope and frequency to some extent, the effect would be limited. Conflicted
grants consist of a mix of “good” grants, motivated by genuine goodwill or
value-enhancing considerations, and “bad” grants, which are purely or primarily

206 Bloomberg News, Tyco Paid Director a Fee of $10 Million, N.Y. TIMES (Jan. 29,
2002), https://www.nytimes.com/2002/01/29/business/tyco-paid-director-a-fee-of-10-million
html.

207 See supra Part I11.B.

208 See, e.g., Shapira, supra note 32, at 1928.

209 See Morris & Bartkus, supra note 39, at 2.

210 fpcreasing Disclosure to Benefit Investors: Hearing on HR. 887 and H.R. 1089
Before the Subcomm. on Fin. & Hazardous Materials of the H. Comm. on Com., 106th Cong.
101 (1999) (statement of Walter T. Gangl, Chair, Nonprofit Committee, American Society
of Corporate Secretaries) (“This bill would also result in the diversion of contributions from
smaller, regional nonprofits to larger, nationally known nonprofits that are perceived as
having ‘safe’ public images.”).

211 While there are good reasons to question this argument’s validity even in this broader
context, this analysis is beyond the scope of this Article.

212 See supra Part V.
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motivated by self-dealing. The “good” conflicted grants would not necessarily
be deterred by mandatory disclosure. Under the current disclosure regime, the
majority of corporate giving is not subject to standardized disclosure. Instead,
firms produce voluntary CSR reports, containing lengthy, anecdotal evidence
that they are acting ethically. These claims are prone to exaggeration, given the
very limited prospects of either market sanctions or legal liability.2!3 In such an
environment, it is highly challenging for firms who are actually prosocial to
distinguish themselves from others. This dynamic encourages a focus on
marketing rather than on the actual impact of philanthropic efforts.214
Mandating disclosure of conflicted grants could somewhat clarify this noisy
environment,?!5 reducing the volume of unsubstantiated claims and likely
encouraging more genuine and impactful corporate giving.21© On the other hand,
firms might fear backlash—either from the affiliation between insiders and the
recipient nonprofits or the controversial activities of certain recipients. As a
result, firms may end up making and disclosing certain conflicted donations
while refraining from making others, depending on the perceived risks and
benefits in each case.

As for the subset of “bad” grants, a mandatory disclosure regime is
admittedly expected to decrease their frequency and scope.?!” Indeed, this
outcome is what the proposed disclosure rule is designed to achieve, as this
would better align corporate giving with investors’ interests and preferences.

Those who oppose disclosure will likely point out that the nonprofit sector
will suffer losses as a result of the expected—even if modest—decreases in
corporate giving caused by the proposed disclosure rule. This leads us to the
question of whether the losses suffered by the nonprofit sector outweigh the
benefits to shareholders.2!8 As disclosure is not currently mandated, there is no

i:iSee Shapira, supra note 32, at 1893 (calling it a “cheap talk” environment).
1d.

215 Admittedly, as the majority of corporate giving is likely nonconflicted, this effect
would be limited.

216 goe Shapira, supra note 32, at 1893; see also Morris & Bartkus, supra note 39, at 9
(observing a pattern where companies that exhibited strong corporate governance and
engaged in philanthropy that benefited investors tended to extensively disclose their
charitable activities as a strategic move to enhance their reputational capital, whereas firms
with weaker corporate governance were reluctant to disclose their corporate giving); cf-
Bebchuk, Jackson, Nelson & Tallarita, supra note 200, at 1 (making a similar argument for
disclosure of political corporate giving).

217 Shapira, supra note 32, at 1930.

218 proponents of the “chilling effect” argument might argue that while nonprofits will
suffer losses, shareholders will be indifferent. If conflicted giving is limited, the argument
goes, then insiders will simply substitute it for other forms of compensation. Thus, the total
wealth enjoyed by shareholders will remain unchanged. Under this view, the total amount of
managerial pay is assumed to be capped. See Einer Elhauge, Sacrificing Corporate Profits
in the Public Interest, 80 N.Y.U. L. REv. 733, 835 (2005). However, this “fixed
appropriation” assumption is unsubstantiated. For example, Cai, Xu, and Yang do not find
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adequate evidence regarding the consequences of disclosure on the nonprofit
sector. However, mandatory disclosure will better align corporate giving with
shareholder value2!9—a core goal for corporate governance policy.

Turning to the costs of mandatory disclosure, opponents contend that
additional disclosure would result in significant expenses for internal controls,
accounting, and legal processes involved in regularly collecting and preparing
the required information.220 This added burden, they assert, might also deter
giving.22! Furthermore, opponents argue that disclosure might overwhelm
investors, thereby diluting the value of existing information.222

However, in practice, mandating disclosure will not add significantly to
costs. Most companies likely already monitor their giving and have giving
information available internally.223 Thus, providing this information, especially
when it is only about conflicted grants, should not cause a substantial added
burden. Finally, in the existing environment of partial, anecdotal, and
nonstandardized reporting, mandating concise and comparable disclosure will
benefit investors.

The final objection by those who oppose disclosure is that sums involved in
corporate giving are not financially significant, do not meet the securities-law
standard for materiality,?24 and are not of interest to investors. Alternatively,
opponents contend that those investors who are interested can assemble
information using public sources without requiring regulatory intervention.2>

Even if the claim that corporate giving is financially insignificant were to
be conceded, federal securities law does not restrict the SEC’s power to mandate

empirical support for affiliated donations complementing annual director compensation. Cai,
Xu & Yang, supra note 33, at 633. Moreover, treating conflicted giving as a possible
component of executive compensation does not align with existing legal frameworks. Unlike
traditional compensation, corporate charitable donations are not governed by the same tax
and disclosure regulations. Lastly, compensation via self-dealing is not neutral from
shareholders’ perspective. Conventional forms of executive pay are designed to align
insiders’ incentives with shareholder interest. In contrast, compensation via conflicted giving
(as well as through other forms of value diversion) does not provide insiders with incentives
to enhance shareholder value. Thus, this practice would impose a cost on shareholders.
Bebchuk & Jolls, supra note 194, at 501. When conflicted giving is not merely a
manifestation of existing agency costs but instead generates additional agency costs (e.g.,
when giving to nonprofits affiliated with independent directors serves to entrench insiders),
the problem becomes more acute.

219 Shapira, supra note 32, at 1931.

220 See, e.g., Beets & Beets, supra note 68, at 1102.

221 Sep, e.g., Letter from Jennifer M. Dunlap, Vice President for Dev., Am. Red Cross,
to Jonathon Katz, Sec’y, U.S. Sec. Exch. Comm’n (Nov. 12, 1997) [hereinafter Red Cross
Letter] (on file with author) (“We are concerned . . . that the added administrative burden
this bill would place on public companies could serve as a deterrent to giving.”).

222 See Shapira, supra note 32, at 1928.

223 See Bebchuk, Jackson, Nelson & Tallarita, supra note 200, at 23. This is especially
true for those companies with active corporate foundations, which must file yearly 990-PFs.

224 See Beets & Beets, supra note 68, at 1103.

225 See Shapira, supra note 32, at 1931.
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disclosure solely for expenditures that reach a specific level of financial
materiality.226 This makes a difference because investors may be significantly
influenced by their awareness of contributions to specific charitable causes,
irrespective of their direct financial scope.?27 For example, in 2019, Chick-fil-
A faced significant backlash over its $115,000 donation to the Salvation Army,
which is considered an anti-LGBTQ+ group.228 Similarly, in 2010, Target faced
criticism for a $150,000 donation to MN Forward, a political action committee
supporting a Minnesota gubernatorial candidate who had promoted anti-
LGBTQ+ policies.?2? The controversy led to protests and calls for a boycott.230
Neither of these contribution amounts could be considered significant, given the
value of these companies. However, these examples clearly illustrate that
corporate contributions may hold distinctive symbolic and ethical importance
for investors and other stakeholders, which extends beyond their immediate
monetary impact.23!

Lastly, the argument that investors can already assemble information on
conflicted giving is questionable at best in the current informational landscape.
As explained in Part III, the majority of corporate giving is not subject to
mandatory disclosure, and we cannot expect insiders to voluntarily provide
details on their abuse of shareholder funds. Even for visible corporate giving
(i.e., giving by corporate foundations), identifying conflicted grants is far from
straightforward; 990-PFs are not easily digestible, as they tend to be very long
and are arranged in no particular order. For example, the 2014 990-PF filed by
the Bank of America Foundation is 2,819 pages long, listing grants ranging from
as little as ten dollars to $3 million.232 Furthermore, 990-PFs do not contain
information on links between insiders and nonprofits. To identify conflicted
grants, investors would have to cross-reference grants listed in 990-PF forms
with a separate database, such as BoardEx, that has information on affiliations
between nonprofits and insiders. Moreover, I am aware of no reliable source
that specifies affiliations between directors’ immediate family members and
nonprofits, although those relationships are just as relevant in evaluating the full

226 See generally Bebchuk & Jackson, supra note 193, at 956 (giving the SEC’s rules on
executive pay as an illustrative example of a system mandating disclosure of all executive
compensation, including elements of compensation that are not financially significant).

227 See Beets & Beets, supra note 68, at 1106. The SEC has acknowledged that ethical
considerations should be deemed significant, even if not necessarily economically
significant, warranting mandatory rules to protect investors. Adoption of Amendments
Relating to Proposals by Security Holders, 41 Fed. Reg. 52994, 52997 (Dec. 3, 1976).

228 David Yaffe-Bellany, Chick-fil-A Stops Giving to 2 Groups Criticized by L.G.B.T.Q.
Advocates, N.Y. TIMES (Nov. 18, 2019), https://www.nytimes.com/2019/11/18/business/chick-
fil-a-donations-Igbtq.html.

229 Andrew Stern, Target Corp Targeted for Political Donation, REUTERS (Aug. 3,
201 (2)%,O https://www reuters.com/article/idUSN03168473.

I

231 Bebchuk & Jackson, supra note 193, at 942-43.

232 Bank of Am. Charitable Found., Inc., Return of Private Foundation (Form 990-PF)
(2014).



2025] GRANTING FAVORS 555

scope of conflicted giving. Assembling this information is, at minimum, a
highly demanding task. Firms already in possession of this information are
better equipped to efficiently compile it, rather than having investors bear the
burden of doing so.

3. Proposed Disclosure Regime

Under current law, conflicted grants are either invisible or extremely
difficult to detect. And as I show empirically, conflicted giving is a widespread
issue among giving firms. Based on these findings, and in response to growing
investor concerns,?33 I call upon the SEC to require all public firms to disclose
their conflicted giving.

Specifically, under the proposed disclosure rule, charitable grants by the
firm or its subsidiaries to nonprofit organizations in which any of the firm’s
directors, top executives, or their immediate family members simultaneously sit
on the board of directors or serve as trustees should be subject to periodic
disclosure.234 Disclosure should include information on the amount of grants
paid, the identity of the recipient, the nature of affiliation between the nonprofit
and insider, and any personal benefits received, including salaries, freebies,
fundraising-event tickets, admission discounts, and so forth.235

In terms of scope, the SEC would have to determine which payments would
constitute charitable grants for purposes of the proposed rule. In doing so, the
SEC could draw from the provisions of the Internal Revenue Code pertaining to
charitable gifts by corporations as a helpful guide.?3¢ Specifically, the SEC
could build upon the Code’s well-developed definitions to determine which
payments constitute deductible charitable contributions to tax-exempt
recipients.

The SEC should also consider two exceptions to the proposed disclosure
rule. First, there should be a de minimis exception for small charitable grants
that are unlikely to matter much to investors. Such an exception would balance
the advantages of disclosure with its associated burdens and costs. To determine
the appropriate threshold, the SEC could build on its existing disclosure

233 See supra Part I11.B. Historically, the SEC’s disclosure requirements have evolved
to accommodate changing shareholder interest, among other things. See, e.g., Bebchuk &
Jackson, supra note 193, at 929 nn.17-18.

234 A broader alternative would be requiring disclosure of all grants to nonprofits for
which insiders have a conflict of interest. However, defining opportunistic giving would be
extremely challenging. Arguably, these situations could be subject to disclosure under the
SEC’s existing related-person transactions framework. NASDAQ rules also address this
concern by “encourag[ing] [c]ompanies to consider other situations where a director or their
[flamily [m]ember and the [c]Jompany each have a relationship with the same charity when
assessing director independence.” NASDAQ LISTING RULES § 5605(a)(2).

235 See, e.g., Shevlin, supra note 67, at 291.

2361R.C. § 170(c).
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framework for related-person transactions, which currently requires disclosure
of transactions exceeding $120,000.237

Second, grants distributed as part of employee matching programs could
also be reasonably excluded from disclosure. The very nature of these programs
is for corporations to encourage charitable giving by matching employees’
donations to their favored nonprofits; accordingly, some insider-affiliated
corporate giving is to be expected. Additionally, employee matching grants are
typically capped at a relatively modest amount and would thus fail to exceed a
de minimis threshold in many cases.

Until the SEC takes action in this area, institutional investors could step in.
Although it is an extremely cumbersome task, detecting conflicted grants via
visible giving channels is possible. Institutional investors could thus pool their
resources to facilitate the establishment of a publicly available database that
would provide information about firms’ conflicted giving.

4. Alternate Solutions

Implementing a sunshine regime is but one possible response to the issue of
conflicted giving. Commentators have proposed alternative solutions, such as
disallowing corporate philanthropy altogether (unless it clearly and directly
benefits the firm),238 prohibiting charitable contributions to nonprofits affiliated
with insiders,23? allowing shareholders to vote on charitable beneficiaries,240
treating conflicted giving as a form of noncash compensation,?4! and
maintaining the status quo by ignoring giving tainted by potential conflict of

237 See supra Part TILA.2. The definition of “transaction” in this context could also be
clarified to include charitable giving, allowing the SEC to utilize its existing related-person
transaction-disclosure framework to mandate disclosure of conflicted giving.

238 Most notably, the economist Milton Friedman contended in a 1970 New York Times
Magazine article that the sole “social responsibility of business” is to “increase its profits.”
Milton Friedman, The Social Responsibility of Business Is to Increase Its Profits, N.Y. TIMES
MAG., Sept. 13, 1970, at 32, https:/timesmachine.nytimes.com/timesmachine/1970/09/13/
issue.html. In his book Capitalism and Freedom, Friedman argued that “[t]he corporation is
an instrument of the stockholders who own it.” MILTON FRIEDMAN, CAPITALISM AND
FREEDOM 114 (2d ed. 1982). Consequently, any corporate contributions may impede
individual stockholders from autonomously determining the allocation of their funds. /d.
However, charitable and economic interests are not necessarily at odds. Firms are not
isolated from the societies in which they operate, as their competitiveness is influenced by
local conditions.

239 Barnard, supra note 155, at 1150. Former SEC Chairman Arthur Levitt made a
similar proposal. See Bohnen & Phillips, supra note 107.

240 R. 945, 105th Cong. (1997) (requiring public companies to let their shareholders
decide what charities should receive contributions from the company and the amount of the
contributions).

241 Barnard, supra note 155, at 1167.
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interests.242 These alternative solutions, however, are either ineffective or have
costs that outweigh their benefits.

A complete ban on corporate philanthropy would be relatively easy to
implement. However, this approach would have an adverse impact by denying
funding to many valuable philanthropic projects that cannot be presented as
cause-related marketing endeavors or other similar initiatives, leaving those
projects with no foreseeable replacement.243 This extreme approach is also
likely to be rejected by many shareholders and other stakeholders, who view
corporate philanthropy as a desirable social good.?4* Indeed, the recognized
ability for corporations to make philanthropic contributions is reflected in the
statutes of all fifty states.24>

Prohibiting opportunistic giving is straightforward on its face, but it would
be problematic to execute. In particular, insiders in different firms could respond
by making hidden arrangements to carry out each other’s philanthropic
giving.24 It is also worth noting that corporate law has long recognized that not
all conflicted transactions are improper and that, under certain circumstances,
they may be in firms’ best interests.247

Allowing shareholders to designate the recipients of corporate philanthropy
might seem democratically appealing.248 However, a firm’s charitable decisions
are not disconnected from its business operations. Companies can enjoy
considerable business benefits through their philanthropic activities, so it is
appropriate for management to retain their prerogative over charitable decisions
in a way consistent with other business operations.24% Moreover, allowing all
shareholders to vote on a corporation’s charitable endeavors would be
complicated and costly, and it would involve collective-action problems.250 This

24214 at 1150.

24314 at 1168.

244 See, e.g., Theodora Holding Corp. v. Henderson, 257 A.2d 398, 404 (Del. Ch. 1969)
(“[Clontemporary courts recognize that unless corporations carry an increasing share of the
burden of supporting charitable . . . causes[,] . . . the business advantages now reposed in
corporations by law may well prove to be unacceptable to the representatives of an aroused
public.”).
2458ee Pearce, supra note 16, at 253.

246 Barnard, supra note 155, at 1169.

247 For example, when a “controlling or dominating shareholder” stands on both sides
of a challenged transaction, that shareholder must show that the transaction was entirely fair
to the corporation and its shareholders. See Kahn v. Lynch Commc’n Sys., 638 A.2d 1110,
1115 (Del. 1994).

248 Berkshire Hathaway once operated a one-of-a-kind system under which shareholders
were able to select the recipients of corporate philanthropic donations. However, this system
was terminated following controversy over donations made to Planned Parenthood. See
REISER & DEAN, supra note 64, at 98.

249 Letter from Jill E. Fisch, Professor, Fordham L. Sch., to the U.S. Sec. & Exch.
Comm’n (Nov. 18, 1997) (on file with author).

250 Elhauge, supra note 218, at 835.
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could compromise companies’ ability to respond to charitable requests and
needs in a timely manner.23!

Treating conflicted grants as a form of noncash compensation is also not a
satisfactory solution. Under this approach, (1) conflicted giving would be
treated as cash compensation paid to the insider, immediately followed by the
insider making a personal charitable grant of the same amount,252 and (2)
conflicted grants would offset the amount of conventional compensation paid to
the insider, so that the total amount of compensation paid by the firm would
remain unchanged. For example, if a company were to make a $100 donation to
a nonprofit affiliated with a certain director, that director’s salary would then be
reduced by a $100.253 However, conventional forms of executive pay are
designed to align insiders’ incentives with shareholder interests. Common
compensation components—such as stock options and annual cash bonuses—
tie executive pay to firm performance.?>* In contrast, compensation through
conflicted giving (as well as through other forms of value diversion) does not
provide insiders with incentives to enhance shareholder value.235 Furthermore,
while traditional compensation terms are set in advance, directors remain
dependent upon the CEO and other top managers to approve affiliated
donations. This allows managers a higher degree of leverage over directors.
Thus, even if the consequences of conflicted giving would be fully reflected
when setting direct compensation, this practice would impose a cost on
shareholders.2>¢

Finally, maintaining the status quo—mainly supported by the argument that
most conflicted giving is not financially material and thus does not require
legislative intervention—is also undesirable. As we have seen, conflicted giving
reflects an agency problem and is thus associated with risks to the firm, which
means that even relatively small payments (in monetary terms) might still be
financially significant.257

The current system could easily be improved by mandating disclosure of
conflicted giving. This approach would involve minimum costs and limited
interruptions to the status quo, while exposing to public scrutiny the type of
conduct that not only is of immediate interest to shareholders but might also
hinder directors’ independence. This approach would also be consistent with the

251 See, e.g., Red Cross Letter, supra note 221.

252 Barnard, supra note 155, at 1170~71. An alternative approach calls for attaching an
economic value to the benefit enjoyed by insiders as a result of the donation, such as
increased stature or personal satisfaction. /d. at 1172. This approach is highly impractical, as
distinguishing and evaluating these benefits would present many problems. /d. at 1172-73.

253 This analysis sets aside tax considerations. In practice, as tax deductions for
donations are capped at a certain percentage of personal income, the situation is more
complicated.

254 Bebchuk & Jolls, supra note 194, at 489.

25514

256 See generally id.

257 See supra Part VI.A.1.
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SEC’s existing related-person transaction framework. Lastly, by targeting
opportunistic giving, this approach would enable legitimate corporate
philanthropy to continue uninterrupted.

Regardless of whether one supports or opposes mandating full disclosure of
corporate giving, the rule proposed here should be viewed as reasonably
acceptable when it comes to conflicted giving specifically.

B. Amending Stock-Exchange Rules on Conflicted Giving Associated
with Independent Directors

U.S. corporate law has long relied on independent directors to provide
effective and impartial monitoring of companies’ management and
operations.?>® Taking this reliance as a given, conflicted giving must be taken
into account when assessing directors’ independence.

In particular, conflicted giving can serve as an informal currency of
influence for management—especially CEOs—potentially undermining
independent directors’ ability to effectively monitor insider opportunism.
Indeed, I found that out of the 1,173 grants surveyed for this project, 798 of
them (68%) were associated with independent directors. Thus, stock exchanges’
guidelines pertaining to director independence should explicitly recognize
conflicted giving as a type of payment that may negatively impact the
impartiality of these actors.

Furthermore, stock exchanges should consider the full scope of each
independent director’s conflicted giving during a given fiscal year. This
approach would prevent firms from distributing charitable contributions
strategically among affiliated nonprofits to circumvent stock exchanges’
disclosure requirements.

1. Independent Directors as Effective Monitors

Independent directors play a significant role in contemporary corporate
law,2%? and regulators, stock exchanges, and institutional investors increasingly
rely on them to effectively monitor management and prevent misuse of
corporate assets.260 A director’s independence is determined by their lack of

258 See generally Jeffrey N. Gordon, The Rise of Independent Directors in the United
States, 1950-2005: Of Shareholder Value and Stock Market Prices, 59 STAN. L. REV. 1465
(2007).

259 See, e.g., Lucian A. Bebchuk & Assaf Hamdani, Independent Directors and
Controlling Shareholders, 165 U.PA. L. REV. 1271, 1271 (2017); Kobi Kastiel & Yaron Nili,
“Captured Boards”: The Rise of “Super Directors” and the Case for a Board Suite, 2017
Wis. L. REV. 19, 22.

260 Bebchuk & Hamdani, supra note 259, at 1280-82 (pointing out that both regulators
and stock exchanges rely heavily on independent directors); Roni Michaely, Silvina Rubio
& Irene Yi, Voting Rationales 2 (Eur. Corp. Governance Inst., Fin. Working Paper No. 928/
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material ties with the corporation.26! If such ties exist, they might cause a
director to take certain actions to stay in management’s good graces, thereby
undermining that director’s effectiveness as a monitor. For instance, if a director
has a close familial relationship with the CEO, it could create a conflict of
interest and hinder the director’s independence in making impartial decisions
and standing up to the CEO.

Many academic studies have focused on independent directors and their
monitoring function.262 Thus far, these studies have mostly classified directors
as independent based on limited assessments of either economic or familial ties
to the company.2®3 However, there are other possible sources of
interdependence. For example, Professors Byoung-Hyoun Hwang and
Seoyoung Kim showed that independent directors’ social ties to the firm also
matter and can undermine their disciplinary and monitoring roles.2%4
Specifically, they found that shared alma maters, military service, regional
origin, academic discipline, and industry facilitate personal connections that can
affect board monitoring.263

Similarly, material connections between independent directors and top
executives that are established through conflicted giving can also serve as
deterrents to director independence.2%¢ If a firm generously donates to a director-
affiliated nonprofit, that director may develop a sense of gratitude toward
management and feel obligated to go along with management’s preferences. In
such cases, the practice of conflicted giving does not merely represent existing
agency costs but is also used by CEOs and other top managers to generate
additional agency costs. This is because, in this setting, managers use conflicted

2023, 2024) (finding that director-independence issues are a main concern for institutional
investors voting against directors).

261 BRUCE F. DRAVIS, THE ROLE OF INDEPENDENT DIRECTORS IN CORPORATE
GOVERNANCE 28 (2d ed. 2015).

262 See, e.g., Benjamin E. Hermalin & Michael S. Weisbach, Endogenously Chosen
Boards of Directors and Their Monitoring of the CEO, 88 AM. ECON. REV. 96, 96 (1998);
John W. Byrd & Kent A. Hickman, Do Outside Directors Monitor Managers? Evidence
from Tender Offer Bids, 32 J. FIN. ECON. 195, 195 (1992); James A. Brickley, Jeffrey L.
Coles & Rory L. Terry, Outside Directors and the Adoption of Poison Pills, 35 J. FIN. ECON.
371, 371 (1994); David Mayers, Anil Shivdasani & Clifford W. Smith Jr., Board
Composition and Corporate Control: Evidence from the Insurance Industry, 70 J. BUS. 33,
33 (1997).

263 Byoung-Hyoun Hwang & Seoyoung Kim, It Pays to Have Friends, 93 J. FIN. ECON.
138, 138 (2009).

641d.

26314, at 155.

266 See Cai, Xu & Yang, supra note 33, at 619-20; Masulis & Reza, supra note 144, at
597 (finding that CEOs utilize corporate giving to strengthen their ties to independent
directors).
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giving as an entrenchment device, insulating them from the monitoring of
independent directors.267

A well-known example is that of John Hennessy, an independent director
for Google since 2004 who also served as the president of Stanford University
between 2000 and 2016.2°8 During Hennessy’s tenure at Google, the firm gave
Stanford $24.9 million in donations, scholarships, and other payments.269
Proxy-advisory firms Institutional Shareholder Services Inc. and Glass Lewis
openly criticized this relationship and advised shareholders to oppose
Hennessy’s reelection to Google’s board of directors due to lack of
independence.2’0 The JPMorgan example discussed earlier, where CtW
Investment Group called into question Futter’s independence from the company
and CEO in light of the financial support provided to the AMNH, is also
illustrative.27!

Another example is that of Morrison Knudsen Corporation. Several of its
independent directors and their spouses became affiliated with the Nurturing
Network, a charity that provided young women with alternatives to abortion.272
This charity, which received regular donations from Morrison Knudsen between
1986 and 1994, was established by Mary Cunningham Agee, the wife of then-
CEO of Morrison Knudsen William J. Agee.2’? Given that the directors had
joined the Agees in a cause they viewed as deeply and morally significant, it
became unlikely that they would challenge Mr. Agee in the boardroom. After
years of missed deadlines, poor performance, and consumption of executive
perks that came under federal tax investigation, Morrison Knudsen announced
a “staggering” loss of $310 million for 1994.274 Many “[a]ggrieved investors”
initiated lawsuits against the company, blaming the crisis on board failures.27>

The Delaware Court of Chancery’s 2003 decision in the case of /n re Oracle
Corp. serves as yet another illustration.?’¢ In Oracle, the court held that two
directors who were also Stanford University professors could not be deemed
independent for purposes of serving on a special litigation committee (SLC)

267 Shapira, supra note 32, at 1918-24 (distinguishing between problem-reflecting and
problem-generating corporate philanthropy).

268 Theo Francis & Joann S. Lublin, Boards Get More Independent, but Ties Endure,
WALL ST. J. (Jan. 19, 2016), https://www.wsj.com/articles/boards-get-more-independent-but-
ties-endure-1453234607.

269 14

270 19

271 See CtW 2013 Letter, supra note 3; JPMorgan Chase & Co., supra note 6.

272 Diana B. Henriques, Ties That Bind: His Directors, Her Charity, N.Y. TIMES (Mar.
21, 1995), https://www.nytimes.com/1995/03/21/business/ties-than-bind-his-directors-her-cha
rity.html.

27314

274 14

275 14

276 In re Oracle Corp. Derivative Litig., 824 A.2d 917, 920 (Del. Ch. 2003).
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dealing with an insider-trading case against fellow directors.2”” Specifically,
among their various important ties to Stanford University, the defendant-
directors were major benefactors of Stanford.2’® The court held that reasonable
professors would consider the effect of their decision on the university’s
relationship with large and influential donors?’? and, thus, that they were
incapable of making a decision with only the firm’s best interests in mind as
SLC members.280

As demonstrated by the examples of Google and Morrison Knudsen, and as
further acknowledged by the Oracle court, unseen personal bonds—facilitated
through conflicted giving—can derail the effectiveness of independent
directors. A recent study confirms these intuitions. In their article, Cai, Xu, and
Yang showed empirically that conflicted giving impairs independent directors’
monitoring.28! They found that CEO compensation was higher, and CEO
turnover when the firm underperformed was lower, at firms where the practice
of conflicted giving was prevalent.282

Consistent with these findings, the two leading proxy-advisory firms—
Institutional Shareholder Services and Glass Lewis—clearly state in their
guidelines that any director who is affiliated with nonprofits that receive
substantial donations from the firm the director serves should not be considered
independent.283

277 Id. at 943.

278 Id. at 943-44.

279 Among other things, the court pointed out that the SLC members personally
benefited from working at a university with a rich endowment. /d. at 943, 947.

280 See id. at 947. But cf. In re Goldman Sachs Grp., Inc. S’holder Litig., No. 5215, 2011
WL 4826104, at *8-9 (Del. Ch. Oct. 12, 2011). In Goldman Sachs Group, the plaintiff
contended that certain directors lacked independence as a result of the corporate foundation
making donations to directors’ affiliated charities. /d. at *8. The court held that the plaintiff
failed to provide particularized details on how the donations influenced directors’ decision-
making process. Id. at *9. Specifically, the plaintiff did not argue that directors received a
salary for their nonprofit roles, did not prove they actively solicited corporate donations, and
did not provide any details on the ratio between the amounts donated by the firm to the
overall donations received by the recipient nonprofits. /d. at *10, *15-16. Thus, plaintiff’s
claim for lack of independence was dismissed. Id. at *24. In S. Muoio & Co. v. Hallmark
Entertainment Investments Co., the Delaware Court of Chancery reached a similar result. S.
Muoio & Co. v. Hallmark Ent. Invs. Co., No. 472, 2011 WL 863007, at *36—40 (Del. Ch.
Mar. 9, 2011). There, the plaintiff argued that a special committee member and director
lacked independence due to his affiliation with a nonprofit that received financial support
from the defendant-firm. Id. at *12. The court held that none of the director’s nonprofit
affiliations raised reasonable doubts as to his independence, as the director did not actively
solicit donations from the firm or receive compensation for his nonprofit positions. /d. at
*10.

281 Cai, Xu & Yang, supra note 33, at 655.

28214, at 652-55.

283 According to ISS’s voting guidelines, a director who is (or whose immediate family
member is) a trustee, director, or employee of a charity or a nonprofit organization that
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Today, both the NYSE and the NASDAQ require that listed companies have
a majority of independent directors on their boards.284 The theory behind these
rules is that firms are run better when the motivation of pleasing management is
largely absent from the board.285 Yet, in their criteria for who qualifies as
independent, both stock exchanges fail to account fully for potential conflicts of
interest through conflicted giving.

Corporate donations to nonprofits affiliated with independent directors are
hardly rare occurrences. Indeed, 798 out of 1,173 conflicted grants documented
in the analyzed sample (68%) were associated with independent directors. Thus,
the remainder of this Subpart outlines proposed amendments to stock
exchanges’ guidelines pertaining to charitable giving to nonprofits affiliated
with independent directors.

2. NYSE

Under current NYSE rules, listed companies are required to have a majority
of independent directors on their boards.28¢ The rules also provide that payments
to entities affiliated with independent directors negate independence if they
exceed the greater of $1 million or 2% of the recipient entity’s consolidated
gross revenues..287 However, charitable contributions are expressly excluded
from this definition of payments, provided they are disclosed once they exceed
the specified threshold. Thus, under NYSE rules, conflicted giving does not
hinder directors’ independence, regardless of the contribution amount.288 This
exception for charitable grants, in contrast to other payments, stands in stark
contrast to the regulations governing business dealings with organizations
connected to independent directors.

In the dataset I analyzed, only 2% of conflicted grants associated with
NYSE independent directors triggered the NYSE disclosure requirement.
Apparently, NYSE firms are keeping conflicted giving below the disclosure
threshold, which prevents investors from gaining access to this information.

receives material grants from the company is not considered independent. INST. S’HOLDER
SERVS., UNITED STATES PROXY VOTING GUIDELINES: BENCHMARK POLICY
RECOMMENDATIONS 10 (2024). Similarly, according to Glass Lewis’s voting guidelines,
charitable contributions of $120,000 or more to a charity where a director serves on the board
or is an executive would be considered to establish a material relationship with the company,
which would compromise independence. GLASS LEWIS, POLICY GUIDELINES 13—-14 (2023).

284 See Shana A. Elberg, Joseph O. Larkin, Lisa Laukitis, Maxim Mayer-Cesiano &
Caroline S. Kim, What Exactly Is an Independent Director? (Hint: It’s More Complicated
Than You Think), SKADDEN (Feb. 25, 2022), https://www.skadden.com/insights/publications/
2022/02/the-informed-board/what-exactly-is-an-independent-director [https://perma.cc/63J2-
CS23].

285 See Donald C. Clarke, Three Concepts of the Independent Director, 32 DEL. J. CORP.
L. 73,88 (2007).

280 NY. STOCK EXCH., LISTED COMPANY MANUAL § 303A.01 (2009).

287 1d. § 303A.02(b)(V).

288 14
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This obscurity seems inconsistent with the SEC’s general framework for
disclosure of related-person transactions. Specifically, under Item 404(a) of
SEC Regulation S-K, all related-person transactions that exceed $120,000
should be disclosed by the firm.289 Currently, Item 404(a) is largely interpreted
as inapplicable to payments of charitable donations.2% Nonetheless, the gap
seems striking: while 30% of the conflicted grants I analyzed exceeded
$120,000 and therefore should have been disclosed under Item 404(a), only 2%
of conflicted grants associated with independent directors trigger the much-
more-lenient NYSE disclosure requirement.

To be consistent with the SEC’s general framework for disclosure of
related-person transactions, the NYSE disclosure threshold should also be
$120,000, or near this amount. Furthermore, independent directors should
arguably be held to a higher standard than their nonindependent counterparts, as
affiliated payments may jeopardize their crucial monitoring function and thus
undermine the fundamental rationale for appointing outsiders to corporate
boards. Indeed, there is evidence in the literature that conflicted giving can
diminish the effectiveness of independent directors’ monitoring, especially
given the elevated level of CEO pay in companies that engage in this practice.?%!

Due to the risk of charitable contributions being part of an unwritten quid
pro quo between firms and independent directors, some commentators have
suggested prohibiting corporate giving to nonprofits affiliated with independent
directors.292 However, as long as these payments are reasonably disclosed, there
is no reason to subject them to a stricter standard than that applying to payments
to affiliated for-profit organizations. If donations cross a certain threshold, they
should disqualify independence. However, they should not be banned
completely; companies should still have flexibility to fund nonprofits that
conform with their philanthropic policies and goals.

Thus, I suggest that the NYSE amend its current rules and remove the
exclusion of charitable contributions from the definition of payments that may
hinder directors’ independence. This approach would be consistent with the
current NASDAQ policy and with the NYSE’s own approach toward payments
to for-profit entities affiliated with independent directors.

At the very least, the NYSE should lower the bar for its current disclosure
threshold, consistent with the SEC’s general disclosure framework for related-
person transactions. This will allow investors access to important information
about social ties between the firm and outside directors.

Finally, the NYSE should consider the full picture of each director’s
conflicted giving during a given fiscal year to determine whether its disclosure
threshold has been crossed. Otherwise, firms will be able to strategically allocate
donations between affiliated nonprofits to avoid crossing the threshold.

289 See supra Part I11.A.2.
290 See supra Part I11.A.2.
291 Cai, Xu & Yang, supra note 33, at 655.
292 See supra Part VI.A 4.
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Directors’ multiple links to nonprofit organizations, as confirmed by my
findings,2?3 allow for too much wiggle room in allocating substantial funds
under the radar.

3. NASDAQ

Current NASDAQ rules disqualify a person from serving as an independent
director if grants to nonprofits affiliated with that director or their immediate
family members exceed the greater of $200,000 or 5% of the recipient
nonprofit’s revenues.?%* Because conflicted giving may hinder directors’
independence, 1 endorse the NASDAQ approach. Indeed, as mentioned in
Part V, the average conflicted grant associated with NYSE independent
directors is almost double the average conflicted grant associated with
NASDAQ independent directors. This finding suggests that the more stringent
rules imposed by NASDAQ may act as a deterrent to conflicted giving.

Nonetheless, NASDAQ should also consider the full scope of each
independent director’s conflicted giving during a single fiscal year to determine
whether independence has been undermined.

VII. CONCLUSION

This Article examines philanthropic grants to director-affiliated nonprofits
and identifies them as commonplace. My findings suggest that corporate
philanthropy might, to some extent, serve as a channel for benefiting corporate
insiders. This can potentially result in economic losses, as policies may
improperly cater to insiders’ personal preferences.

Reasonable disclosure, consistent with existing rules governing traditional
related-person transactions, would allow corporate-governance mechanisms to
correct potential misuse of shareholder funds. Conflicted giving should also be
recognized as a type of affiliated payment that may hinder directors’
independence.

This Article contributes to the existing literature on corporate philanthropy
and how it may be undermined by agency costs. More generally, it also adds to
the current understanding of the role of corporate social responsibility. Finally,
my analysis of the compiled dataset highlights the need to probe beyond readily
visible channels for a comprehensive understanding of the nature and scope of
managerial self-dealing.

293 See supra Part V.D.1.
294NASDAQ LISTING RULES § 5605(a)(2).



