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In 2018, Congress passed the First Step Act (FSA), which broadened
the use and availability of “compassionate release” to facilitate the
release of the sick, the elderly, victims of sexual abuse, those serving
draconian sentences, and any other federal prisoners facing
“extraordinary and compelling circumstances.” Compassionate
release motions could be an important tool to combat both individual
injustice and mass incarceration, but unfortunately, most motions filed
are pro se. Without the assistance of counsel, prisoners with little
knowledge of the law struggle to explain their complex circumstances
and frequently fail. The consequence is that the person remains in
prison, often until they die.

Although the FSA does not mandate the appointment of counsel in its
expansion of the compassionate release process, there is a means for
doing so: federal courts have discretion to appoint counsel to pursue
compassionate release. However, courts too often refuse to exercise
their discretion to provide indigent prisoners with representation. This
Article is the first to systematically analyze how district courts use that
discretion in compassionate release cases. This Article analyzes how
all ninety-four district courts handled appointment of counsel following
the passage of the FSA. The research revealed that half of the courts
issued administrative orders appointing the federal public defender,
while the other half provided no guidance on appointment. And a few
outlier district courts issued administrative orders prohibiting or
discouraging appointment for any pro se compassionate release
motions.

Examining these court records sheds light on the degree to which judges
are unjustly or incorrectly refusing to appoint counsel in compassionate
release cases across the country. As a result, the FSA has barely taken
a step to achieve its goals. This Article argues that courts are not
hearing the compassionate release motions they should because they
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fail to appoint counsel. This has led to the continued, needless
incarceration of those most deserving of release. At the very least, this
Article proposes that courts follow those districts issuing administrative
orders broadly appointing counsel for compassionate release motions
and only deny counsel if it “plainly appears” the petitioner is not
entitled to potential relief. Additionally, courts should consider
additional factors when determining whether the “interests of justice”
warrant an attorney, such as the petitioner’s inability to conduct
extensive investigation, acquire experts, make sophisticated legal
arguments, adequately describe their physical and cognitive
disabilities, and note the potential for retaliation after making
accusations against Bureau of Prisons staff. Courts should also
consider the judicial economy served by providing counsel.
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I. INTRODUCTION

Tyrone Davis’s! health deteriorated soon after he was sentenced for
possessing a firearm as a felon.? During three years of imprisonment, he spent
over 235 days in five different hospitals for heart failure and end-stage kidney
disease.? During each hospitalization, he lay on his bed isolated, with his feet
shackled.* He was denied any phone calls to his family.> As a result of his severe
condition, Mr. Davis underwent several surgeries, which failed and left him
unable to use his dominant arm.® He was in constant pain.” The Bureau of

UIn 2022, 1 started and directed the Caritas Clemency Clinic at Villanova Law.
Villanova University Charles Widger School of Law Launches Caritas Clemency Clinic,
VILL. L. (Nov. 30, 2022), https://www 1.villanova.edu/university/law/about/news-events/news/
2022/1130.html [https://perma.cc/KSNT-VWUZ]. Mr. Davis expressed great pride in being
the Caritas Clemency Clinic’s first client. While in prison, he asked me to tell his story to
everyone. After his death, I also received his sister’s permission to tell their story.

2 Judgment, United States v. Davis, No. 19-cr-00174 (M.D.N.C. Feb. 20, 2020), ECF
No. 78.

3 Supplemental Motion for Compassionate Release Pursuant to the First Step Act at 2,
Davis, No. 19-cr-00174 (M.D.N.C. Feb. 14, 2023), ECF No. 100.

4d.

SId.

6d.

71d.
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Prisons (BOP) was unresponsive at every turn, delaying or denying proper
medical care.®

In this frail condition, Mr. Davis somehow managed to advocate for himself
under the First Step Act (FSA). In June 2022, he filed a pro se request for
appointment of counsel in his compassionate release case.” The court ignored
the motion.!? Fortunately, Mr. Davis also sent a request for counsel to the
National Association of Criminal Defense Lawyers (NACDL), which contacted
me. In collaboration with other criminal justice organizations, NACDL'!
endeavors to find attorneys for people like Mr. Davis who, since the passage of
the FSA, now have the power to bring compassionate release motions in court.!?

Mr. Davis had no attorney because there is no constitutional!3 or statutory
right!'# to counsel in post-conviction proceedings. While courts have the
discretionary power to appoint attorneys, the court failed to do so in Mr. Davis’s
case.!3 Eight months after Mr. Davis asked the court for an attorney, and nearly
three years after his first trip to the emergency room, the clinic that I directed
filed his motion.!® The court granted his motion for compassionate release.!”
Footage from a Ring doorbell camera captured his excitement and happiness as
he approached his sister’s house. His grandniece ran out of the doorway and
flung herself into his arms. He spent the evening surrounded by family. They

81d. at 15-18.
9Pro Se Request Appointment Counsel, Davis, No. 19-cr-00174 (M.D.N.C. June 2,
2022), ECF No. 92.

10 One day after Mr. Davis filed his supplemental compassionate release motion, which
asked for a sentence reduction, the court dismissed Mr. Davis’s June 2022 request for
appointment of counsel as moot. See Order at 2, Davis, No. 19-cr-00174 (M.D.N.C. Feb. 15,
2023), ECF No. 102.

' The NACDL collaborated with Families Against Mandatory Minimums, as well as
the Washington Lawyers” Committee for Civil Rights and Urban Affairs, on this pro bono
initiative. Compassionate Release Clearinghouse, NAT’L ASS’N OF CRIM. DEF. LAWS.,
https://www.nacdl.org/Landing/CompassionateReleaseClearinghouse  [https://perma.cc/JU6D-
JuylJ).

12 See 18 U.S.C. § 3582(c)(1)(A). Throughout this Article, I use the terms most often
used by courts in describing motions filed under 18 U.S.C. § 3582(c)(1)(A)—compassionate
release and sentence-reduction motions. Section 3582(¢c) includes other sentence-reduction
motions, such as when a prisoner’s guidelines range has been lowered post-sentence. For
clarity, I use compassionate release motions to describe sentence-reduction requests based
on extraordinary and compelling circumstances.

13 See Pennsylvania v. Finley, 481 U.S. 551, 555 (1987) (“[T]he right to appointed
counsel extends to the first appeal of right, and no further.”).

14 See, e.g., United States v. Webb, 565 F.3d 789, 794-95 (11th Cir. 2009).

15 See Pro Se Request Appointment Counsel, supra note 9; see also Order, supra note
10; 18 U.S.C. § 3582(c)(1)(A).

16 Supplemental Motion for Compassionate Release Pursuant to the First Step Act,
supra note 3.

17 Order, Davis, No. 19-cr-00174 (M.D.N.C. May 5, 2023), ECF No. 109.
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talked and laughed and celebrated his return home. He couldn’t stop hugging
his sister. And then he went to bed and died.!®

This was excruciatingly painful for Mr. Davis’s family. It was painful for
me, too. Maybe if we had been quicker getting up to date on his case and filing
his motion, he would have had more time with his family. If he had received
better care, maybe he would be alive today. Things might have been different if
only the BOP had connected him to an attorney the first time he went to the
emergency room three years earlier, or if the court had immediately appointed
him counsel when he asked for it.

The court’s failure to appoint counsel in Mr. Davis’s case was not an
anomaly. Research and experience reveal that many district courts fail to
appoint counsel for compassionate release motions.!® And, as discussed below,
proving the existence of an “extraordinary and compelling circumstance”
requires legal knowledge, the ability to conduct extensive investigation, and the
analytic ability to make an effective argument. For example, in a request for
counsel, Antonio Ortiz-Aponte informed the court that his mother was
incapacitated and that he was the only person who could care for her.2? His
claims clearly met the United States Sentencing Commission’s (which I refer to
here as simply the Commission) extraordinary and compelling family
circumstances category. The court denied his motion in part because his request
for an attorney “hinge[d] on an underdeveloped and unsubstantiated allegation
stating that his biological mother [wa]s incapacitated.”?! Essentially, the court
asked him to provide records—such as his mother’s medical records or letters
detailing her health problems—before the court would appoint an attorney. The
problem: because he was pro se and incarcerated, he likely could not have gotten
those records without an attorney. As one circuit recognized, “A defendant
seeking [compassionate] release . . . has a steep hill to climb.”22

Most of the individuals the Clinic represented initially filed pro se
compassionate release motions that were denied by federal judges. It was not
until the Clinic took on these cases that the court finally realized the compelling
nature of these individuals’ reasons for release. When people in prison are
represented by capable counsel, judges get the full story through structured,
treatment-based release plans, expert declarations, client assessments, letters of

18 Notice of Tyrone Davis’ Death One Day After His Release for Serious Medical
Conditions, Davis, No. 19-cr-00174 (M.D.N.C. May 17, 2023), ECF No. 110.

19 See infra Part IV.B.

20 United States v. Ortiz-Aponte, No. 10-251, 2021 WL 1839543, at *1 (D.P.R. May 3,
2021).

211d. The court also took issue with Mr. Ortiz-Aponte’s failure to meet the
administrative exhaustion requirement. /d. While that requirement is necessary for winning
his motion, it is not necessary for appointment of counsel. An attorney would have helped
Mr. Ortiz-Aponte fulfill that requirement.

22 United States v. Holroyd, 464 F. Supp. 3d 14, 17 (D.D.C. 2020), aff’d, 825 F. App’x
1 (D.C. Cir. 2020).
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support, and legal analysis of a new statute providing incarcerated individuals
access to one of the few opportunities for a second look.

As the former director of the Clinic, which focused solely on federal
compassionate release litigation,?3 I witnessed the unfairness that abounds when
courts fail to appoint counsel despite a clear need. Mr. Davis and other clients
with compelling cases inspired this research and led me to read hundreds of pro
se requests for appointment of counsel and compassionate release motions.
Research revealed handwritten pleas from people who were dying, worried
about children placed in foster care, begging for proper care for their failing
organs and health, asking for protection from sexual assaults, or pleading for
relief from sentencing regimes now recognized as unjust and racist. To read
these short stories is to witness a chorus of pain and indignity. Despite the FSA’s
intent to both have a real impact on individuals and to reduce mass
incarceration,?* courts are failing to recognize extraordinary and compelling
circumstances described in pro se compassionate release motions. This failure
is driven in part by courts making these decisions without appointing counsel.

Understanding how district courts are handling appointment of counsel for
the indigent?’ in these cases is important. Compassionate release cases like Mr.
Davis’s highlight the dire need for counsel. They also show how judges, by
denying counsel, are keeping deserving people from their families and
subverting the FSA’s goal of reducing mass incarceration.

When there is no constitutional or statutory right, discretion to appoint an
attorney is left to the district courts.2® To date, however, we do not have a
detailed account of how courts exercise their discretion in such requests. This
Article tackles this task, offering the first systematic review of how district
courts screened pro se compassionate release filings and requests for counsel
following the FSA and COVID-19 pandemic.?’ I have reviewed every district
court’s handling of appointment of counsel for compassionate release

23 was hired in 2022 to design and start the Caritas Clemency Clinic at Villanova Law,
which I directed for two years. I now am a visiting professor at Georgetown Law and
supervise students and E. Barrett Prettyman fellows in pretrial misdemeanor and felony
cases, as well as D.C. compassionate release motions.

24 After the FSA’s passage, Senator Dick Durbin said, “By passing this legislation, we
will now begin to relieve our overcrowded prisons, redirect funding to our most pressing
crime prevention efforts, make our communities safer, and ensure the integrity of our justice
system.” Press Release, U.S. Sen. Dick Durbin (D-Ill.), Senate Passes Landmark Criminal
Justice Reform (Dec. 19, 2018), https://www.durbin.senate.gov/newsroom/press-releases/
senate-passes-landmark-criminal-justice-reform- [https://perma.cc/JY78-NZKZ].

25 Most people in prison are indigent and thus cannot afford to retain an attorney. See
Defender Services, U.S. Crts., https://www.uscourts.gov/services-forms/defender-services
[https://perma.cc/PBJ9-DIRB] (“Federal defender organizations, together with the more than
12,000 private ‘panel attorneys’ who accept CJA [Criminal Justice Act] assignments
annually, represent the vast majority of individuals who are prosecuted in our nation’s federal
courts.”).

26 See infira Part IV.

27 See Appendix.
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motions—a total of ninety-four courts listed in this Article’s Appendix.?® My
analysis reveals that district courts take three main approaches.

In the first group, forty-one district courts—approximately half of the
district courts—issued administrative orders after the passage of the FSA or
following the pandemic appointing the Federal Public Defender (FPD) “to
ensure that motions for compassionate release are timely and efficiently
addressed to fulfill” the FSA’s purposes.2?

In the second group, forty-eight district courts provided no orders or
guidance to any actors—judges, public defenders, clerks, or prosecutors—about
how to screen pro se requests for counsel in compassionate release motions.3?
These district courts have no uniform approach regarding how to appoint
counsel, and courts vary significantly in how they use their discretion in
appointing counsel for compassionate release motions. Courts routinely
imposed a very high bar for appointing counsel, doing so only in “exceptional
circumstances.”! Exacerbating the issue, many courts inaccurately believed

28 See, e.g., Amended General Order, In re Compassionate Release Requests Under the
First Step Act, No. 2020-06 (D. Nev. Feb. 8, 2024); Administrative Order, /n re Motions for
Relief Under the First Step Act, No. 19-103 (W.D. Pa. Jan. 18, 2019).

29 See, e.g., Amended General Order, In re Compassionate Release Requests Under the
First Step Act, No. 2020-06 (D. Nev. Feb. 8, 2024).

30 See Appendix. Many of these district courts, while failing to issue general orders
appointing counsel in compassionate release motions, did appoint counsel for incarcerated
individuals who qualified for a sentence reduction under § 404 of the FSA. See, e.g,
Administrative Order, /n re Section 404 of the First Step Act of 2018, No. 19-A0O-1-P (S.D.
Iowa Jan. 17, 2019); General Order, In re Appointment of Counsel and Motions for Relief
Under the First Step Act of 2018, No. 2019-5 (E.D. Ky. Mar. 28, 2019); General Order, In
re Appointment of Counsel and Motions for Relief Under the First Step Act of 2018,
No. 2019-03 (W.D. Ky. Feb. 13, 2019); General Order, In re First Step Act — Federal Public
Defender Appointment (E.D. La. Jan. 29, 2019); General Order, /n re Cases Involving a
Potential Reduction in Sentence Pursuant to Section 404 of the First Step Act of 2018,
No. 2019-01 (D. Neb. Jan. 29, 2019); General Order, In re Motions for Retroactive
Application of Section 404 of the First Step Act of 2018, No. 19 (N.D.N.Y. Jan. 9, 2019);
Standing Order, In re Providing Counsel for Persons Potentially Eligible for Relief Under
the First Step Act (D.N.D. Jan. 4, 2019); General Order, In re First Step Act of 2018,
Retroactive Application of Fair Sentencing Act of 2010, No. 19-3 (E.D. Okla. Feb. 4, 2019);
General Order, In re Motions Pursuant to First Step Act of 2018 Retroactive Application of
Fair Sentencing Act of 2010, No. 19-02 (N.D. Okla. Jan. 22, 2019); General Order, In re
Motions for Reduction of Sentence Pursuant to Section 404 of the First Step Act of 2018,
No. 19-1 (W.D. Okla. Feb. 5, 2019); Standing Order, In re Appointment of Counsel in
Proceedings Relating to the Application of Section 404 of the First Step Act, No. 19-1 (M.D.
Pa. Jan. 11, 2019); Standing Order, In re First Step Act of 2018 (Dec. 21, 2018) Application
of Fair Sentencing Act, No. 19-MC-3 (N.D. W. Va. Jan. 17, 2019); Standing Order, In re
First Step Act of 2018 (December 21, 2018) Application of Fair Sentencing Act of 2010
(S.D. W. Va. Feb. 4, 2019).

31 See, e. g., United States v. Davis, No. 08-cr-20316, 2020 WL 9172987, at *6 (W.D.
Tenn. Nov. 2, 2020) (citation omitted).
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that most compassionate release motions are “straightforward”3? and therefore
do not qualify as exceptional or “particularly complex factually or legally.”33
Many courts placed pro se prisoners in a catch-22 position where appointment
is necessary only if they could prove their motion would be successful.34 If they
could prove the success of their claim, however, they wouldn’t need an attorney!

In the third group, five outlier district courts issued administrative orders
either prohibiting the FPD and Criminal Justice Act (CJA) attorneys from
representing anyone in a compassionate release motion33 or discouraging judges
from utilizing their discretion to appoint counsel.3¢ Three district courts in the
Seventh Circuit—the Southern District of Illinois, the Southern District of
Indiana, and the Eastern District of Wisconsin—filed orders prohibiting
appointment of counsel for sentence reduction motions.3” Two district courts—
the Western District of North Carolina and the Southern District of Ohio—filed
orders dissuading judges from appointing counsel .38

This Article proposes that district courts should reduce obstacles to
appointed counsel for those individuals with arguably extraordinary and
compelling circumstances. Part of attaining that goal involves recognizing that
courts are not in the best position to screen pro se requests for counsel in these
matters. While this Article focuses solely on federal compassionate release,
advocates in state legislatures are taking notice of the positive impact of federal
compassionate release, which will hopefully lead to changes in state
compassionate release statutes.3® When those state statutes are written or

32 See, e.g., United States v. Morales, No. 06-248-4, 2021 WL 4622461, at *1 (D.D.C.
Oct. 7, 2021) (“[WThen the issues presented by a compassionate release motion are
straightforward, courts in this District regularly find that the interests of justice do not require
appointment of counsel.”).

33 See, e.g., United States v. Shock, No. 17-CR-144, 2024 WL 233457, at *1-2 (E.D.
Tex. Jan. 22, 2024) (citation omitted).

34 See, e.g., United States v. Inman, 583 F. Supp. 3d 1117, 1120 (M.D. Tenn. 2022)
(“[TTypically, the degree of substantive merit of these very fact-based motions is evident to
the Court even without learned counsel advocating the merits on the defendant’s behalf.”).

35 Administrative Order (Sixth Amendment), /n re Compassionate Release Provision
of the First Step Act of 2018, No. 265 (S.D. Ill. Nov. 15, 2022); General Order, In re
Appointment of CJA Counsel for Certain Defendants Seeking Sentence Reductions,
No. 2023-33 (S.D. Ind. Sept. 21, 2023) (prohibiting appointment of counsel for sentence
reductions under Amendment 782 and § 404 of the FSA, which discourages appointment for
compassionate release motions); General Order, In re January 8, 2019 Order Re: First Step
Act 0f 2018, No. 23-4 (E.D. Wis. Apr. 18, 2023).

36 Standing Order, In re Appointment of Counsel for Motions for a Sentence Reduction
Pursuant to the First Step Act, No.21-mc-00228 (W.D.N.C. Dec. 16, 2021); Order
Rescinding General Order 20-21, In re Appointment of Counsel for Compassionate Release
Motions, No. 22-13 (S.D. Ohio Apr. 27, 2022).

37 See orders cited supra note 35.

38 See orders cited supra note 36.

39 See, e.g., Renagh O’Leary, Compassionate Release and Decarceration in the States,
107 IowA L. REV. 621, 624 (2022) (noting that forty-nine states and the District of Columbia
have their own compassionate release statutes).
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amended, politicians and advocates must recognize the need for counsel and
provide a statutory right to counsel for those with extraordinary and compelling
claims to seek a new sentence.

This Article proceeds as follows. Part II describes the history of federal
compassionate release and the dramatic increase in compassionate release cases
in the last six years, which brought the question of assistance of counsel in these
cases to the forefront. Part III describes the bases for compassionate release
relief in detail and argues that the complex legal and factual claims at issue in
these motions require the appointment of counsel to vindicate Congress’s goal
of “increasing the use”™? of compassionate release under the FSA. Part IV
describes how federal courts across the country are dealing with appointment of
counsel in compassionate release cases. Part V argues that courts’ current
methods in reviewing counsel requests are woefully inadequate and outlines
factors that courts should consider when determining whether appointment is in
the “interests of justice.”

II. HISTORY AND CHANGES TO FEDERAL COMPASSIONATE RELEASE

A. Bureau of Prisons Blocked Compassionate Release Until Congress
Enacted the First Step Act

For nearly forty years, federal law*! recognized the principle that a detained
person’s changed circumstances may render continued imprisonment under the
original sentence “cruel as well as senseless if not altered.”*? As part of the
Sentencing Reform Act of 1984 (SRA), Congress enacted 18 U.S.C.
§ 3582(c)(1)(A) as a “safety valve” for relief when “it would be inequitable to
continue” the person’s confinement.*3 This provision is one of the few instances
in which courts can put aside the importance of “finality”*4 and reconsider an
individual’s continued incarceration in federal prison. The SRA created what
became colloquially known as compassionate release.*> While this title is a
misnomer,* as the years went on, compassionate release became potentially

40 First Step Act of 2018, Pub. L. No. 115-391, § 603(b), 132 Stat. 5194, 5239.

41 Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987 (codified as
amended at 18 U.S.C. §§ 3551-3742 and 28 U.S.C. §§ 991-998).

42 JAMIE FELLNER & MARY PRICE, HUM. RTS. WATCH & FAMS. AGAINST MANDATORY
MINIMUMS, THE ANSWER IS NO: ToO LITTLE COMPASSIONATE RELEASE IN US FEDERAL
PRISONS 2 (Maria McFarland et al. eds., 2012), https://www.hrw.org/sites/default/files/reports/
us1112ForUploadSm.pdf [https://perma.cc/E6NC-BGP9].

43 S.REP. NO. 98-225, at 121 (1983).

44 See Teague v. Lane, 489 U.S. 288, 308—09 (1989) (discussing the Court’s interests
in finality in sentencing).

45 See 18 U.S.C. § 3582(c)(1)(A).

46 See Jaden Lessnick, The Pardon Power and Federal Sentence-Reduction Motions: A
Response to Yost and Flowers, 77 STAN. L. REV. ONLINE 1, 1-2 (2024) (“Viewed abstractly,
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available only for those with “serious or terminal medical condition[s].”47 This
was true even though § 3582(c)(1)(A) authorized resentencing beyond serious
medical circumstances and instead encompassed ‘“extraordinary and
compelling” circumstances.*8

The SRA provided little actual relief because both Congress*® and the
Commission’? chose the BOP as the gatekeeper. The Commission, not the BOP,
was supposed to define for courts what constituted “extraordinary and
compelling” reasons for resentencing.’! But the Commission took more than
twenty years to do so.’2 While the Commission delayed, it deferred to “the
Director of the Bureau of Prisons” to determine whether “a particular case
warrants a reduction for extraordinary and compelling reasons.”3 A person in
prison could not even get into court unless the BOP director decided to ask the
court for a sentence reduction.>* This meant that an incarcerated individual, even
with their own counsel, could not file a compassionate release motion directly
with the sentencing judge. Nor could an incarcerated person ask courts to review
the BOP’s inaction in any compassionate release case.>?

Section 3582(c)(1)(A) might look like a ‘mercy”’ statute—and indeed, a sentence reduction
is merciful in nature. But the sentence-reduction process is far more stringent and complex
than a simple judicial exercise of compassion.”).

47 See, e. g., O’Leary, supra note 39, at 633. Indeed, many state compassionate release
statutes are created solely for the seriously or terminally ill. See, e.g., 42 PA. CONS. STAT.
§ 9777 (2024) (explaining that “[t]he sentencing court may approve the petitioner’s request
to temporarily defer service of the sentence of confinement” if several conditions all apply,
including that “the inmate is seriously ill and is expected by a treating physician to not live
for more than one year”).

48 See Sentencing Reform Act of 1984, Pub. L. No. 98-473, sec. 212(a)(2), § 3582, 98
Stat. 1987, 1998-99.

49 A person could be granted relief only upon a motion requesting the BOP director to
provide such relief. See id. sec. 212(a)(2), § 3582(c)(1)(A), 98 Stat. at 1998 (“The court may
not modify a term of imprisonment once it has been imposed except that . . . (A) the court,
upon motion of the Director of the Bureau of Prisons, may reduce the term of
imprisonment . . . .”).

30 Even when the Commission got around to defining “extraordinary and compelling,”
in 2006, its definition was toothless. As late as 2016, the Commission reiterated that its
statements were “not legally binding” on the BOP and “d[id] not confer any rights” on
incarcerated individuals. U.S. SENT’G COMM’N, AMENDMENTS TO THE SENTENCING
GUIDELINES 6 (2016), https://www.ussc.gov/sites/default/files/pdf/amendment-process/official-
text-amendments/20160428 Amendments.pdf [https://perma.cc/488J-URSB].

3118 U.S.C. §3582(c)(1)(A)(i); 28 U.S.C. § 994(t) (tasking the Commission with
describing what may be considered an extraordinary and compelling reason for sentencing
reduction).

52.S. SENT’G GUIDELINES MANUAL § 1B1.13 (U.S. SENT’G COMM’N 2006).

33 Jd. cmt. n.1(A); 18 U.S.C. § 3582(c)(1)(A)(ii) (2024).

34 See Sentencing Reform Act of 1984, Pub. L. No. 98-473, sec. 212(a)(2), § 3582, 98
Stat. 1987, 1998-99.

33 See Fernandez v. United States, 941 F.2d 1488, 1492-93 (11th Cir. 1991) (declining
to review BOP’s denial of inmate’s request for relief under a different statute that also
allowed a sentence reduction upon motion by BOP).
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Unsurprisingly, vesting discretion in the BOP meant that, for thirty-four
years after the creation of the SRA, almost all federally incarcerated people in
the United States seeking resentencing were denied access to relief. For the most
part, the BOP released only those expected to die within a year or those with a
“profoundly debilitating medical condition.”® For three decades until the FSA
passed, the BOP denied relief to nearly all people seeking compassionate
release; between 1992 and 2012, the BOP filed only 492 compassionate release
motions, an annual average of about two dozen.>’

While prison numbers skyrocketed,’® BOP personnel blocked one of the
only avenues for judicial reconsideration of imprisonment.>® It ignored the
Commission’s policy statements on what constituted extraordinary and
compelling reasons by creating its own guidelines and reviewing compassionate
release requests in a draconian manner to make it more difficult to get
compassionate release.® For example, the Commission issued a policy
statement explaining that a person over the age of sixty-five may demonstrate
extraordinary and compelling reasons justifying their release if they are
suffering serious medical problems and have served at least ten years or 75% of
their prison term, whichever is shorter.®! BOP, however, took the opposite
approach when reviewing elderly inmates with medical issues. When seventy-
one-year-old Hector Orlansky, who had served over ten years of a twenty-year
sentence for wire fraud and various conspiracies, requested compassionate
release because he was “suffering from a variety of medical problems,” the BOP

56 EVALUATION & INSPECTIONS D1v., U.S. DEP’T OF JUST., [-2013-006, THE FEDERAL
BUREAU OF PRISONS’ COMPASSIONATE RELEASE PROGRAM 19-20 (2013) (citation omitted),
https://oig.justice.gov/reports/2013/e1306.pdf [https://perma.cc/Z8ZM-7TP]J].

57 FELLNER & PRICE, supra note 42, at 34. Between 2013 and 2017, the BOP allowed
266 people to die in custody by denying or delaying their pleas for compassion. Christie
Thompson, Frail, Old and Dying, but Their Only Way out of Prison Is a Coffin, N.Y. TIMES
(Mar. 7, 2018), https://www.nytimes.com/2018/03/07/us/prisons-compassionate-release-.html.

38 Lawmakers paved the road to excessively long sentences for drug and violent crimes
by creating mandatory minimums, and prosecutors took advantage of laws that allowed them
ultimate discretion to request excessively long sentences. See JOHN F. PFAFF, LOCKED IN:
THE TRUE CAUSES OF MASS INCARCERATION—AND HOW TO ACHIEVE REAL REFORM 135—
36 (2017) (arguing that the largest cause of mass incarceration was prosecutors locking up
too many people for too long for crimes of violence).

39 See FELLNER & PRICE, supra note 42, at 34; see also Hearing on Compassionate
Release and the Conditions of Supervision Before the U.S. Sent’g Comm 'n (2016) (statement
of Michael E. Horowitz, Inspector Gen., Off. of Inspector Gen., U.S. Dep’t of Just.), https://
oig.justice.gov/sites/default/files/2019-12/t160217_0.pdf [https://perma.cc/BOFQ-8SHV].

60 See FED. BUREAU OF PRISONS, U.S. DEP’T OF JUST., PROGRAM STATEMENT 5050.49,
CN-1, COMPASSIONATE RELEASE/REDUCTION IN SENTENCE: PROCEDURES FOR
IMPLEMENTATION OF 18 U.S.C. §§ 3582(C)(1)(A) AND 4205(G) (2015).

61U.S. SENT’G COMM’N, supra note 50, at 2.
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denied his request.%? The BOP’s reason: Mr. Orlansky had not yet served 75%
of his sentence for a nonviolent offense.%3

Even when faced with severely ill individuals, the BOP rarely filed
compassionate release motions on their behalf.%4 Kevin Zeich, who was serving
twenty-seven years for dealing methamphetamine, was “nearly blind, battling
cancer, and virtually unable to eat.”®> Three times he requested compassionate
release and three times the BOP turned him down, claiming “he was not sick
enough.”®® Anthony Bell, after serving fifteen years of a sixteen-year sentence
for selling cocaine, asked to be released because his liver was failing.¢” BOP
officials concluded he had eighteen months to live and yet found him
undeserving of early release.®® He died two days after the BOP’s denial.®® These
cases are not outliers: between 2013 and 2017, on average, the BOP granted
relief to only 6% of those seeking compassionate release.””

Finally, in 2018, the FSA ushered in changes to the “tough-on-crime”
sentencing laws of the 1980s and 1990s that had led to an explosion in federal
prison populations and costs.”! The high cost of incarceration was a major
concern when enacting this legislation.”? Fully aware of the BOP’s long history
of extensive delay in compassionate release cases, Congress made
comprehensive changes to § 3582(c)(1)(A).7”> One of the main goals for this

g§ Orlansky v. FCI Miami Warden, 754 F. App’x 862, 864 (11th Cir. 2018).
1d.

64 See EVALUATIONS & INSPECTIONS D1v., U.S. DEP’T OF JusT., 15-05, THE IMPACT OF
AN AGING INMATE POPULATION ON THE FEDERAL BUREAU OF PRISONS 4142 (May 2015,
rev. Feb. 2016), https://oig.justice.gov/reports/2015/e1505.pdf [https://perma.cc/3QWM-
C6QH].

65 Thompson, supra note 57.

6614,

671d.

6814

.

7O FELLNER & PRICE, supra note 42, at 2 (“The paucity of BOP motions for sentence
reduction for extraordinary and compelling reasons is not happenstance. The BOP insists
that it has essentially unbounded discretion with regard to compassionate release, and it has
chosen to exercise that discretion to reject compassionate release in all but a few cases.”);
see also Horowitz, supra note 59, at 3; Liz Komar, The First Step Act: Ending Mass
Incarceration in Federal Prisons, THE SENT’G PROJECT (Aug. 22, 2023),
https://www.sentencingproject.org/policy-brief/the-first-step-act-ending-mass-incarceration
-in-federal-prisons/ [https://perma.cc/MF4A-6UZH].

71 See Nicholas Fandos, Senate Passes Bipartisan Criminal Justice Bill, N.Y. TIMES
(Dec. 18, 2018), https://www.nytimes.com/2018/12/18/us/politics/senate-criminal-justice-
bilLhtml; see also James Cullen, The History of Mass Incarceration, BRENNAN CTR. FOR
JusT. (July 20, 2018), https://www.brennancenter.org/our-work/analysis-opinion/history-mass-
incarceration [https://perma.cc/76LB-WF4X] (discussing the history of such laws).

72 Fandos, supra note 71.

73 See, e.g., Press Release, U.S. Sen. Brian Schatz (D-Haw.), Schatz Legislation on
Compassionate Prison Release Passes Senate in Sweeping Criminal Justice Reform Bill
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“historic achievement””* was to usurp the BOP’s power over compassionate
release motions. Indeed, by titling the amendment “[i|ncreasing the [u]se” of
sentence-reduction motions, Congress expressed the law’s purpose—releasing
more people from federal prison based on extraordinary and compelling
reasons.”> Finally, the BOP was “no longer an obstacle.”’® Incarcerated
individuals were empowered to seek sentence reductions directly in the courts
without waiting for the BOP’s blessing.”’

B. Commission’s Extraordinary and Compelling Categories

Between 2019 and 2023, the Commission’s extraordinary and compelling
categories remained unchanged because the Commission lacked the quorum
necessary to amend the guidelines.”® For five years, individuals could request
relief if their circumstances fell into four categories of “extraordinary and
compelling reasons”: (1) “Medical Condition of the Defendant,” (2) “Age of the
Defendant,” (3) “Family Circumstances,” or (4) “an extraordinary and
compelling reason other than, or in combination with, the reasons” described
above.” In 2023, the Commission set out to amend the guidelines post-FSA.
The Commission held extensive hearings on this life-changing litigation that

(Dec. 18, 2018), https://www.schatz.senate.gov/news/press-releases/schatz-legislation-on-
compassionate-prison-release-passes-senate-in-sweeping-criminal-justice-reform-bill [https://
perma.cc/QSAF-3DS2] (“Too many people who are eligible for compassionate release die in
prison because the decision takes so long. And many others wait for months just to get a
response. Clearly, the system is broken.” (quoting Senator Brian Schatz)).

74164 CONG. REC. S7749 (daily ed. Dec. 18, 2018) (statement of Sen. Patrick Leahy).

73 First Step Act of 2018, Pub. L. No. 115-391, § 603(b), 132 Stat. 5194, 5239.

76 United States v. Bucci, 409 F. Supp. 3d 1, 2 (D. Mass. 2019) (quoting United States
v. Fox, No. 14-CR-03, 2019 WL 3046086, at *3 (D. Me. July 11, 2019) (“[T]he Bureau of
Prisons is no longer an obstacle to a court’s consideration of whether compassionate release
is appropriate.”)).

77 See First Step Act § 603(b), 123 Stat. at 5239; see also United States v. McCoy, 981
F.3d 271, 283 (4th Cir. 2020); United States v. Brooker, 976 F.3d 228, 237 (2d Cir. 2020)
(noting Congress’s “clear intention” in passing FSA was to remove BOP from its gatekeeper
role); Keri Blakinger & Joseph Neff, 37,000 Prisoners Sought Compassionate Release
During COVID-19. The Bureau of Prisons Approved 36., MARSHALL PROJECT (June 11,
2021), https://www.themarshallproject.org/2021/06/11/31-000-prisoners-sought-compassionate
-release-during-covid-19-the-bureau-of-prisons-approved-36 [https://perma.cc/9JQZ-7AT4]
(“[D]ata showed 3,221 people have been let out on compassionate release since the start of
the pandemic—but 99% of those releases were granted by judges over the bureau’s
objections. Last fall, The Marshall Project published data showing that the Bureau of Prisons
rejected or ignored more than 98% of compassionate release requests during the first three
months of the pandemic.”).

78 See U.S. SENT’G GUIDELINES MANUAL § 1B1.13 (U.S. SENT’G COMM’N 2021); 28
U.S.C. § 994(a) (requiring an affirmative vote).

79 See, e.g., U.S. SENT’G GUIDELINES MANUAL § 1B1.13 cmt. 1 (U.S. SENT’G COMM’N
2021).
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had led to the release of individuals over the previous five years.80
Commissioners heard from all the stakeholders—formerly incarcerated
individuals, crime victims, federal defenders, law professors, advisory groups,
and the United States Department of Justice (DOJ)—to determine what changes
should be made to the policy statement regarding what reasons qualify as
extraordinary and compelling. Stakeholders—including the DOJ—agreed that
without guidance, sentencing disparities had occurred and would continue to
occur.8! The Commission’s hearings also revealed novel litigation and certain
courts’ judicious use of discretion in releasing people.?2 The Commission
recognized the life-changing effects of release by moving beyond the BOP’s
extremely limited view of advocating release for only the dying and
incapacitated. Commissioners heard how incarcerated people were released for
a variety of extraordinary and compelling reasons.

After testimony and letters from incarcerated survivors and their attorneys,
the Commission fulfilled its duty.®? In November 2023, the Commission
expanded the list of extraordinary and compelling circumstances in five ways
“to better account for and reflect the plain language of section 3582(c)(1)(A),
its legislative history, and decisions by courts made in absence of a binding
policy statement,” and to account for what happened to the country’s
incarcerated community during the pandemic.34

First, the Commission added to the medical category by including two new
subcategories: (1) serious medical conditions requiring long-term care that is
not being provided while in custody and (2) needs arising from the unique and
devastating circumstances of the COVID-19 pandemic.®> These new medical

80 See generally U.S. SENT’G COMM’N, PUBLIC MEETING (2023), https:/www.ussc.gov/
sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230223-24/0223
Transcript.pdf [https://perma.cc/L3CY-ETES].

81 See generally Comment Letter from Jonathan J. Wroblewski, Dir., Off. of Pol’y &
Legis., Crim. Div., U.S. Dep’t of Just., to Hon. Carlton W. Reeves, Chair, U.S. Sent’g
Comm’n (Feb. 15, 2023), https://www.justice.gov/criminal/media/1369086/d1?inline [https://
perma.cc/TL2G-DCWY].

82 See Amendment 814, U.S. SENT’G COMM’N (2023), https:/www.ussc.gov/guidelines/
amendment/814 [https://perma.cc/4AL6K-YCNG6] (explaining reasoning for amendment was
“informed by Commission data, including its analysis of the factors identified by courts in
granting sentence reduction motions in the years since the [FSA] was signed into law” and
recognizing that “district courts around the country based sentence reductions on dozens of
reasons and combinations of reasons”).

8328 U.S.C. § 994(t) (“The Commission . . . shall describe what should be considered
extraordinary and compelling reasons for sentence reduction, including the criteria to be
applied and a list of specific examples.”).

84 Amendment 814, supra note 82.

85U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(1)(C)~(D) (U.S. SENT’G COMM’N
2023).
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categories reflected medical circumstances most often cited by courts in
granting compassionate release motions during the pandemic.86

Second, the Commission expanded the family circumstances category.
Previously, individuals could be considered for release only to care for a minor
child or incapacitated spouse.8” Now, an incarcerated person can be resentenced
to care for a child older than seventeen who is incapable of caring for themselves
because of a mental or physical disability.®® Additionally, family circumstances
may include release to care for an incapacitated parent or person whose
relationship “is similar in kind to that of an immediate family member.”8°

Third, a new “Victim of Abuse” category applies when a BOP employee
sexually or physically abuses a person in their custody or control.?0 As discussed
below, this provision responded to rampant carceral abuses revealed through
media coverage®! and investigations?? of numerous BOP facilities.

Fourth, the Commission created an “unusually long sentence” category.
This amendment permits courts to consider nonretroactive changes in law that
produce gross disparities between the sentence a person is currently serving and
the sentence they would receive today for the identical crime.?3 Finally, the
Commission maintained a broad -catch-all provision that allows for
consideration of circumstances “similar in gravity” to the categories enumerated
within the policy.%*

III. EVIDENCE COLLECTED AND EXPLAINED BY COUNSEL REQUIRED TO
SHOW EXTRAORDINARY AND COMPELLING CIRCUMSTANCES

To understand why and how some courts are getting appointment of counsel
wrong, it is important to first understand the burden of proof in compassionate
release motions. To meet their burden, an incarcerated individual must (1)
present one or more extraordinary and compelling circumstances as defined by

86 See U.S. SENT’G COMM’N, COMPASSIONATE RELEASE DATA REPORT: FISCAL YEARS
2020 10 2022 tbls.10, 12 & 14 (2022), https://www.ussc.gov/sites/default/files/pdf/research-
and-publications/federal-sentencing-statistics/compassionate-release/20221219-Compassionate-
Release.pdf [https://perma.cc/2R7P-RFIG].

87U.S. SENT’G GUIDELINES MANUAL § 1B1.13 cmt. 1(C) (U.S. SENT’G COMM’N 2021).

:2 U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(3) (U.S. SENT’G COMM’N 2023).

1d.

90 1d. § 1B1.13(b)(4).

91 See, e.g., Muri Assungio, 6th ‘Rape Club’ Arrest Made in Sexual Abuse of Inmates
at California  Women’s Prison, N.Y. DAILY NeEws (May 13, 2023), https:/
www.nydailynews.com/2023/05/13/6th-rape-club-arrest-made-in-sexual-abuse-of-inmates-at-
california-womens-prison.

92 See generally, e.g., STAFF OF S. SUBCOMM. ON INVESTIGATIONS, S. COMM. ON
HOMELAND SEC. & GOVERNMENTAL AFFS., 117TH CONG., REP. ON SEXUAL ABUSE OF
FEMALE INMATES IN FEDERAL PRISONS (Comm. Print 2022) [hereinafter REP. ON SEXUAL
ABUSE OF FEMALE INMATES IN FEDERAL PRISONS].

93 U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(6) (U.S. SENT’G COMM’N 2023).

941d. § 1B1.13(b)(5).
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the Commission, (2) submit an administrative request to the warden thirty days
prior to filing their motion,”> (3) show that the § 3553(a) sentencing factors
warrant resentencing, and (4) be found to pose no danger to the community.?®
The incarcerated individual “bears the burden of proof by a preponderance of
the evidence.”’

The evidence needed to support a compassionate release motion has been
largely the same since 1984. However, three decades of the BOP failing to file
motions or utilize compassionate release has left a lasting impact on federal
practice and culture, with courts often failing to realize that resentencing is
available to more than just those who are terminally ill.°% By providing the
vignettes below, this Part attempts to fight against the disappointing federal
norm and encourage district courts to appoint counsel to comply with
Congress’s intent to resentence and release more people.”® These examples
show both how the relevant factors can be established and why having an
attorney is often necessary to succeed.

A. Extraordinary and Compelling Reason #1: Medical Circumstances

The medical circumstances category includes four separate extraordinary
and compelling circumstances that warrant resentencing: when an incarcerated
person either (1) has a terminal illness; (2) has a serious physical, medical,
functional, or cognitive impairment that “substantially diminishes” the person’s

93 Notoriously, the BOP’s process of handling prisoners’ administrative appeals takes
months, far longer than the thirty-day wait after making such a request to the warden. In all
the Clinic’s cases, movants satisfied administrative exhaustion by waiting thirty days instead
of exhausting their administrative appeal rights through the BOP. See 18 U.S.C.
§ 3582(c)(1)(A) (“[TThe court . . . after the defendant has fully exhausted all administrative
rights to appeal a failure of the [BOP] to bring a motion on the defendant’s behalf or the
lapse of 30 days from the receipt of such a request by the warden of the defendant’s facility,
whichever is earlier, may reduce the term of imprisonment . . . .”).

9 1d. § (c)(1)(A)(ii) (a request must be “consistent with applicable policy statements
issued by the Sentencing Commission”); United States v. Bryant, 996 F.3d 1243, 1249 (11th
Cir. 2021); see also 28 U.S.C. § 994(t) (ordering the Commission to “describe what should
be considered extraordinary and compelling reasons for [a] sentence reduction”).

97 See, e. 2., United States v. Grasha, 489 F. Supp. 3d 403, 406 (W.D. Pa. 2020); United
States v. Cole, No. 04-109, 2022 WL 1082480, at *3 (W.D. Pa. Apr. 9, 2022); United States
v. Aruda, 472 F. Supp. 3d 847, 854 (D. Haw. 2020), vacated on other grounds, 993 F.3d 797
(9th Cir. 2021); United States v. Gonzales, 547 F. Supp. 3d 1083, 1085-86 (D.N.M. 2021).

98 See FED. PUB. & CMTY. DEFS., COMMENT ON PROPOSAL TO AMEND USSG § 1B1.13
(PROPOSAL 1), at 4-5 (2023), https://src.fd.org/sites/src/files/resources/ussc-materials/public-
comment/public-comment-2023-amendment-cycle/1-1b113.pdf [https://perma.cc/88Y A-BSKQ].

99 First Step Act of 2018, Pub. L. No. 115-391, § 603(b), 132 Stat. 5194, 5239; NAT’L
ACADS. OF Scis., ENG’G & MED., DECARCERATING CORRECTIONAL FACILITIES DURING
COVID-19: ADVANCING HEALTH, EQUITY, AND SAFETY 92 (Emily A. Wang et al. eds., 2020)
(reporting findings by a committee of medical and legal experts formed to research best
practices for decarceration during the COVID-19 pandemic and recommending appointment
of counsel for compassionate release motions “[b]ecause of the severity of the health risks”).
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ability to care for themselves in prison; (3) risks “serious deterioration” of health
due to “a medical condition that requires long-term or specialized medical care”
that the BOP is not providing; or (4) is at risk of severe medical complications
due to an “ongoing public health emergency.”%0 Judges often deny requests for
counsel in these cases.!?! When people file requests without an attorney, judges
deny release because pro se litigants generally cannot provide the medical
expertise and documentation required to make their case.!9?

A look at the lawyering in Angela Beck’s!®3 case reveals the extensive
investigation that people suffering illness in our prison system need to do to
convince a court to grant their compassionate release motion.!% In 2017, after
serving roughly a third of her sentence for drug- and gun-related convictions,
Ms. Beck found lumps in her left breast.105 At every turn, the BOP impeded Ms.
Beck’s access to care. First, the BOP took two months to send her to a surgeon
for imaging and consultation.!%¢ Then, after receiving results “highly suggestive
of cancer,” the BOP waited eight additional months to biopsy the lump.197 More
than a year after Ms. Beck discovered the lumps, a surgeon “removed her entire
left breast,” revealing she had metastatic breast cancer.l98 Even after this
diagnosis, the BOP ignored the surgeon’s request to bring her back the following
week and instead waited six weeks to do s0.!9? At that appointment, the surgeon
recommended Ms. Beck see an oncologist for potential chemotherapy
treatment.! 1% The BOP again waited months to send her to the oncologist.!'! By
the time she saw the oncologist, it was too late for her to begin chemotherapy or

100 J.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(1) (U.S. SENT’G COMM’N 2023).

101 See, e.g., United States v. Vang, No. 15-CR-00038, 2023 WL 3361193, at *1-2
(W.D.N.C. May 10, 2023) (denying request for counsel despite the defendant’s paralysis and
need for frequent assistance because each of the defendant’s conditions “appear[ed] to be
treated with medication and regular follow-up visits [were] provided by the institution” and
an outside clinic).

102 Soe, e.g., United States v. Bennett, No. 90-cr-305, 2023 WL 7166756, at *1, *4 (M.D.
Fla. Oct. 31, 2023).

103 See United States v. Beck, 425 F. Supp. 3d 573, 581 (M.D.N.C. 2019).

104 See Yael Zakai Cannon & Vida Johnson, Advancing Racial Justice Through Civil
and Criminal Academic Medical-Legal Partnerships, 30 CLINICAL L. REV. 29, 48 (2023)
(arguing that medical-legal partnerships, which pair doctors with lawyers, are an effective
approach to compassionate release motions because “high quality legal work on
compassionate release cases require[s] medical expertise”). See generally Shanna H. Rifkin
& Elizabeth A. Blackwood, Like They're Waiting for You to Die: Development of the
Inadequate Medical Care Doctrine from District Court to United States Sentencing
Commission, 21 OHIO ST. J. CRIM. L. 45 (2023).

105 Beck, 425 F. Supp. 3d at 575.

106 14

107 14 (citation omitted).

108 77

199 14, at 576.

110 74

U Beck, 425 F. Supp. 3d at 576.
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radiation treatment.!!2 Then, in 2019, Ms. Beck found new lumps in her right
breast.!!3 The BOP delayed medical care once again.!!4

Hired counsel for Ms. Beck filed a motion arguing that the BOP’s medical
neglect was an extraordinary and compelling reason justifying a new sentence
of time served.!!5 At the time, judges were not constrained by the Commission’s
policy statements and could use their discretion to determine new extraordinary
and compelling circumstances, including the BOP’s failure to provide adequate
medical care.!!6 In granting her motion, the court found the BOP’s medical
treatment “abysmal”!!7 and questioned whether the “BoP [would] provide
appropriate medical care for this life-threatening disease going
forward . . . without court oversight.”118

This seminal case inspired more incarcerated persons to file motions about
BOP’s negligent medical care, but those motions required extensive
investigation and expert support.!!® In one example from 2021, United States

12 g

13 g

114 g

1S See id. at 577-79.

116 74 at 579 (“While the old policy statement provides helpful guidance, it does not
constrain the Court’s independent assessment of whether ‘extraordinary and compelling
reasons’ warrant a sentence reduction . . . .”).

W7 Beck, 425 F. Supp. 3d at 581.

18 14 at 583.

119 See, e.g., United States v. Verasawmi, No. 17-254, 2022 WL 2763518, at *8 (D.N.J.
July 15, 2022) (finding “the BOP either neglected to provide urgent treatment. .. or
repeatedly delayed for months in providing scheduled care”); United States v. Derentz, 608
F. Supp. 3d 189, 193-97 (E.D. Pa. 2022) (finding BOP’s “grossly inadequate treatment” of
Mr. Derentz’s medical condition qualified as an extraordinary and compelling reason and
that the BOP’s repeated delays “contributed to Derentz becoming blind in his left eye”
(citation omitted)); United States v. Kohler, No. 15-cr-425, 2022 WL 780951, at *4 (M.D.
Fla. Mar. 15, 2022) (granting compassionate release for individual suffering from an “aortic
aneurysm, chronic kidney stones, pancreatitis and enlarged prostate” whose “motion and
supporting evidence describe[d] numerous inadequacies in his medical care that put his life
at serious risk”); United States v. Robles, No. 19¢cr4122, 2022 WL 229362, at *2 (S.D. Cal.
Jan. 26, 2022) (“Despite the occasional doctors’ visits, which usually coincide with one of
her strokes, it appears that Robles has not received the consistent care, monitoring, and
treatment required for her conditions.”); United States v. Rodriguez-Gonzales, No. 08-CR-
304-4, 2021 WL 5769160, at *2 (N.D. Ohio Nov. 3, 2021) (“The defendant needs medical
care for a serious condition that incontestably can be painful and can affect the quality of
life. . . . It seems clear that the [prison’s] decisionmakers were not inclined to take even the
simplest of steps to respond....”); United States v. Roman, No. 14-cr-43, 2021 WL
3173351, at *4 (S.D. Ohio July 26, 2021) (determining BOP’s failure to schedule regular
appointments for glaucoma treatment, which resulted in legal blindness, qualified as an
extraordinary and compelling reason for release); United States v. Morse, No. 10-
20361, 2020 WL 6534899, at *3 (S.D. Fla. Nov. 3, 2020) (finding that individual with
“chronic kidney disease, obesity, [and] ongoing pain management issues” lacked “ability to
provide self-care” while in prison because he was “not currently receiving necessary medical
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District Judge Roy Dalton Jr. released Frederick Bardell after his attorney filed
two expert affidavits stating that Mr. Bardell was suffering from a terminal
cancer that the BOP refused to diagnose and treat.!20 The warden and prosecutor
fought his release, even claiming he was not sick with cancer.!?! The court saw
otherwise and granted Mr. Bardell’s compassionate release motion.!?? But even
after the court ordered the BOP to create an “approved release plan”123 in order
to release him to his parents safely, the BOP continued to neglect and abuse Mr.
Bardell. They dumped him on the curb at the airport and refused to provide a
wheelchair to help him get to his plane.!?4 His parents and attorney found him
at the airport, bleeding and incontinent.!?> They immediately saw what the BOP
actively denied: this man was dying. Mr. Bardell died nine days later.!2¢ After
Mr. Bardell’s attorney notified the court about his death and the BOP’s
mistreatment, the judge ordered a special master to investigate.!2” Investigation
revealed that the BOP didn’t even bother to read the court’s order or approve a
release plan prior to Mr. Bardell’s release.!?8 Judge Dalton wrote a scathing
order holding the warden and BOP in civil contempt.!?® The only reason Mr.
Bardell got those nine days out of prison was because he had an attorney who
could investigate the BOP by hiring experts to review his medical records.
That both Mr. Bardell and Ms. Beck had attorneys made their cases unique.
The circumstances warranting their release from prison, however, were not.
Severely ill pro se litigants are left with boilerplate language and short medical

follow up and treatment for his ongoing health issues™); United States v. Vazquez Torres,
No. 19-cr-20342,2020 WL 4019038, at *4 (S.D. Fla. July 14, 2020) (granting compassionate
release “given .. .the obstacles [Mr. Vazquez Torres] faces in receiving adequate and
complete treatment while incarcerated”); United States v. Almontes, No. 05-cr-58, 2020 WL
1812713, at *7, ¥9—10 (D. Conn. Apr. 9, 2020) (granting compassionate release for prisoner
needing spinal surgery after BOP’s failure to provide necessary surgery, which “slipped
through the cracks for a year and a half,” and noting the likelihood that “BOP’s indifference
will almost surely get worse”); Cannon & Johnson, supra note 104, at 48.

120 Order at 2-5, United States v. Bardell, No. 11-cr-00401 (M.D. Fla. Feb. 5, 2021),
ECF No. 92 (granting motion for release).

121 United States v. Bardell, 634 F. Supp. 3d 1083, 1085 (M.D. Fla. 2022) (“The
Government maintained that it was not even definitive that Mr. Bardell had cancer—Iet alone
terminal cancer.”).

12214, at 1090.

123714, at 1085.

124 14

12514, at 1086.

126 14, at 1087.

127 Special Master’s Verified Executive Summary at 1-2, United States v. Bardell,
No. 11-cr-401 (M.D. Fla. June 6, 2022), ECF No. 129.

128 14 at 3-7.

129 Bardell, 634 F. Supp. 3d at 1089 (“The treatment Mr. Bardell received in the last
days of his life is inconsistent with the moral values of a civilized society and unworthy of
the Department of Justice of the United States of America.”).
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summaries to describe their dire situations in handwritten motions.!3? Sai Vang,
paralyzed from his chest down to his toes,!3! was serving a ten-year sentence
for nonviolent drug offenses.!32 Mr. Vang was able to provide the following
single, misspelled paragraph to argue his cause both for release and an attorney:

I am 100% wheelchair bound 100% of waking hours and can not preforem
limited self care in any correctional institution enviornments. My Medical

conditions are worsening and not improving . . . . FMC Rochester MN unable
to proved me with the medical care and treatments needed for my
conditions.!33

Medical records revealed Mr. Vang “require[d] frequent coaching and
occasional assistance to clean himself after soiling his diapers.”!34 However, the
court found no extraordinary circumstances nor any right to counsel in “the
interests of justice.”!33 This finding was based solely on the court’s review of
Mr. Vang’s medical records.!3® When there is no counsel, courts are left with
this pitifully inadequate review and understanding of complex medical issues.

B. Extraordinary and Compelling Reason #2: Age

The second category directly relates to the resentencing of our elderly who
are incarcerated. This category is especially important for decarceration, given
the “graying” of the prison population.!37 As of early 2025, BOP reported that
4,601 incarcerated individuals were over the age of sixty-five.!3® The proof
required for the age-related category is that the person (1) is at least sixty-five
years old, (2) “is experiencing a serious deterioration in physical or mental
health” as a result of the aging process, and (3) has served at least ten years or
75% of their term of imprisonment, whichever is shorter.!3° While this category

130 See generally, e.g., U.S. DIST. CTs., PRO SE MOTION FOR COMPASSIONATE RELEASE
ForM (2024), https://ksd.uscourts.gov/sites/ksd/files/AO-250%20-%20Pro-se%20Motion%
20for%20Compassionate%20Release.pdf [https://perma.cc/N28D-QNFH].

131 United States v. Vang, No. 15-CR-00038, 2023 WL 3361193, at *1 (W.D.N.C. May
10, 2023).

132 judgment at 1-2, Vang, No. 15-CR-00038 (W.D.N.C. Aug. 26, 2021), ECF.
No. 194.

133 Motion for Sentence Reduction at 5, Vang, No. 15-CR-00038 (W.D.N.C. Apr. 27,
2023), ECF No. 200.

134 pang, 2023 WL 3361193, at *1.

13514

136 See id.

137 Meg Anderson, The U.S. Prison Population Is Rapidly Graying. Prisons Aren’t Built
for What’s Coming, NPR (Mar. 11, 2024), https://www.npr.org/transcripts/1234655082
[https://perma.cc/68J6-4MJT].

138 BOP Statistics: Average Inmate Age, FED. BUREAU OF PRISONS, https:/www.bop.gov/
about/statistics/statistics_inmate age.jsp [https://perma.cc/ZY4E-JX76] (Mar. 29, 2025).

139U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(2) (U.S. SENT’G COMM’N 2023).
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is distinct and separate from the medical circumstances category, courts often
incorrectly require a much higher bar of proof than just age, time served, and
deterioration due to the aging process.!40 Without attorneys, one of the most
vulnerable incarcerated populations lacks the legal and medical expertise
needed to show their serious deterioration due to aging.

For example, seventy-three year-old Luis Bennett filed a pro se motion
arguing, in part, that he should be released under the age-related category
because he served over ten years in prison and his medical records confirmed
that he “suffer[ed] from multiple medical problems which will progress with
age.”!4! The court found that it could not “say at this juncture that Defendant is
suffering from a serious deterioration in physical [health].”!42 In making this
finding, the court conflated the “medical circumstances” category with the “age
of the defendant” category by noting “Defendant is still capable of caring for
most of his daily activities of living.”'43 Unlike the medical circumstances
category, however, the age-related category does not require that a person
cannot care for himself to show a serious deterioration of physical health.!44
Nonetheless, Mr. Bennett also provided evidence that he was housed in a
twenty-four-hour nursing care unit due to his need for “frequent monitoring.”!43
Unfortunately, without an attorney or the experts and medical treatises to
elucidate his “serious deterioration . . . due to the aging process,” it was all too
easy for the court to brush his motion aside.!46

C. Extraordinary and Compelling Reason #3: Family Circumstances

The third category of Commission-recognized reasons for release involves
family circumstances.'4” Previously, this category was limited to situations
where an incarcerated person was the only available caregiver for their minor
child or their incapacitated spouse or registered partner.!4® Courts routinely
denied pro se pleas to care for minor children and incapacitated family members,
citing a failure to provide evidence—i.e., records and extensive investigation—

140 See, e.g., United States v. Holley, No. 96-CR-00208, 2021 WL 2320394, at *1-4
(N.D. Ala. Jun. 7, 2021) (finding no extraordinary and compelling reasons for a seventy-
five-year-old inmate with a life sentence who was suffering from chronic kidney disease and
heart disease and who did not have any disciplinary incidents after serving twenty-two
years).

141 United States v. Bennett, No. 90-cr-305, 2023 WL 7166756, at *4 (M.D. Fla. Oct.
31, 2023).

142 14

143 11

144 Compare U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(1) (U.S. SENT’G COMM’N
2023), with id. § 1B1.13(b)(2).

145 Bennett, 2023 WL 7166756, at *4.

146 See id. at *4-5 (denying pro se motion).

147.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(3) (U.S. SENT’G COMM’N 2023).

148 J.S. SENT’G GUIDELINES MANUAL § 1B1.13 cmt. 1(C) (U.S. SENT’G COMM’N 2021).



464 OHIO STATE LAW JOURNAL [Vol. 86:3

that the incarcerated person was the only available family member to care for
loved ones in need.'*® With the expansion of the family circumstances
exception, individuals have filed legitimate requests to care for elderly parents,
disabled adult children, and other incapacitated loved ones. Indeed, some
jurisdictions, like the Eleventh Circuit, will likely be flooded with family
circumstance requests because, until the fall of 2023, the Eleventh Circuit did
not allow courts to consider release to care for anyone other than children and
spouses. 130

Enormous investigation is required in motions based on family
circumstances.!3! For example, if a child is in or likely to end up in foster care,
their incarcerated parent needs access to family court custody hearings and
orders.!52 However, those hearings are not public and are governed by strict
confidentiality statutes, making access to records extremely difficult.!?3
Furthermore, the incarcerated person needs letters from the child’s social worker
and guardian ad litem describing the reintegration process that would take place
if the parent were released.!5* Without an attorney, incarcerated father Marvin
Brown mailed a handwritten seven-page letter to the court asking for release to
care for his six-year-old son who was in state custody, as well as for medical

149 See, e.g., United States v. Goodwin, No. 16-00008, 2021 WL 1966825, at ¥1-2 (S.D.
Ala. May 17, 2021) (denying appointment of counsel due to Mr. Goodwin’s “ability to
effectively set forth the facts, claims, and argument” yet finding he failed to provide any
evidence as to why other family members couldn’t provide childcare, other than his elderly
father, who could no longer care for Goodwin’s teenage son).

150 See, e.g., United States v. Eck, No. 16-cr-102, 2022 WL 911732, at *3 (M.D. Fla.
Mar. 29, 2022) (denying release to care for parents “in declining health” and sixteen-year-
old nephew whose father had died because these did not qualify under family circumstances).

151 See, e.g., United States v. Bolden, No. CR16-320, 2023 WL 4286820, at *4—5 (W.D.
Wash. July 27, 2020) (denying release and finding documentation from the Department of
Veterans Affairs validating 100% disability of the sole alternative caregiver was not adequate
documentation).

152 See United States v. Rodriguez, No. 21-cr-00334, 2023 WL 5720148, at *4 (D. Idaho
Sept. 5, 2023) (finding no extraordinary and compelling reasons because Ms. Rodriguez
“provided no evidence to support her assertions about the custody of her children, her
custodial rights over them, or her suitability to serve as their primary caregiver”).

153 See, e.g., IDAHO CODE ANN. § 16-1626 (West 2024); IowA CODE ANN. § 232.147
(West 2024).

154 For one Caritas Clemency Clinic client, the government opposed, and the court
denied, our client’s initial pro se request for compassionate release to care for her two sons
who were in foster care, despite her providing letters from her children’s guardian ad litem
and social worker confirming she would be the only available caregiver and would likely get
full custody of her children upon release. After the Clinic took over representation and
bolstered that previous documentation with additional court records, the government no
longer opposed her request, and our client was released to care for her children. This client
wants to help other parents in her situation by sharing her story and gave permission for her
story to be told in this Article anonymously.
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reasons related to COVID-19.155 Mr. Brown provided his son’s name and
caseworker’s contact information.!>® However, with no records attached to his
motion, the court failed to even mention his family circumstances in denying
his release!37 and failed to appoint counsel.!38

However, if counsel is made available, courts can have the necessary
evidence of dire circumstances for all family members.!>® In 2019, Anthony
Bucci, after serving over twelve years for a “one-time conspiracy” to steal
cocaine from a drug supplier,'90 asked the court to release him to care for his
ailing mother.'®! His mother required twenty-four-hour care following a
“debilitating cerebral stroke.”!62 His pro bono attorney ensured administrative
exhaustion was satisfied before filing.!63 His attorney secured two expert
affidavits from medical doctors, confirming his mother’s frail condition and her
need for assistance “every minute of every day and every minute of every
night.”1%4 Through investigation, counsel showed the court that the only other
relative was a ninety-year-old uncle incapable of caring for her, and that his
mother’s fixed income could not support twenty-four-hour home health
aides.!%> His attorney provided a structured release plan to the court: Mr. Bucci
would live with his mother and care for her at night, and aides would help her
during the day while Mr. Bucci worked at his job with a granite company.!6
Lastly, his attorney acquired letters from BOP staff detailing Mr. Bucci’s
training of service dogs and his diligent and patient care for terminally ill

155 Motion to Alter or Amend Memorandum Ruling and Order to Defendant Motion for
Compassionate Release at 5-7, United States v. Brown, 14-cr-00183 (W.D. La. Sept. 14,
2020), ECF No. 138.

156 14, at 5.

157 Memorandum Order, Brown, 14-cr-00183 (W.D. La. Sept. 16, 2020), ECF No. 139.

158 Order, Brown, 14-cr-00183 (W.D. La. July 29, 2020), ECF No. 132.

159 See, e.g., United States v. Barnes, No. 17-cr-00011, 2021 WL 1269783, at *1, *4
(S.D. Ind. Jan. 29, 2021) (granting a sentence reduction to allow Ms. Barnes to care for her
twenty-year-old son who had numerous physical and mental disabilities that required twenty-
four-hour care, “find[ing] these circumstances to be analogous to a minor child”); United
States v. Griffin, No. 95-cr-00751, 2020 WL 7295765, at *2-3 (S.D. Fla. Dec. 8, 2020)
(granting release because Mr. Griffin was “the only viable, adequate caregiver for his sister,”
who had “significant cognitive impairment [due to] vascular dementia and stroke); United
States v. Reyes, No. 04 CR 970, 2020 WL 1663129, at *3 (N.D. I1l. Apr. 3, 2020) (granting
Mr. Reyes relief to assist in caring for his aunt who had stage four cancer, recognizing “non-
traditional family arrangements and the need for others in the family to contribute when a
relative is sick™).

160 Motion for Release Under 18 U.S.C. § 3582(c)(1)(A)(i) at 1-2, United States v.
Bucci, No. 04-cr-10194 (D. Mass. Aug. 7, 2019), ECF No. 656.

161 74 at 7-8.

162 14

16314, at 7.

16414, at 8.

165 14

166 Motion for Release Under 18 U.S.C. § 3582(c)(1)(A)(i), supra note 160, at 8.
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inmates, making him particularly suited to care for his disabled mother.!67 With
all the attorney was able to provide, the court granted Mr. Bucci’s
compassionate release motion, finding that Mr. Bucci had demonstrated
rehabilitation during his substantial time in prison and that he was “the only
potential caregiver for his ailing mother.”68

D. Extraordinary and Compelling Reason #4: Victim of Carceral Abuse

After the FSA’s passage, attorneys began filing compassionate release
motions for victims of sexual assaults by BOP employees.!® For as long as U.S.
prisons have existed, prison employees have raped, assaulted, and traumatized
vulnerable, incarcerated individuals.!7? Prison rape is so prevalent that the
public perceives prison rape as an expected experience for the jailed.!”!
American society is so numb to this brutality that prison rape jokes can even be
found in kids’ television shows.!72 Congress started to pay closer attention to
prison rape twenty-two years ago when it enacted the Prison Rape Elimination
Act (PREA).!73 PREA’s purported goals included holding prison officials
accountable for sexual assaults committed or allowed by guards.!7# But it failed
miserably in achieving these goals. In 2022, a United States Senate
Subcommittee Report found that BOP employees sexually abused incarcerated
women in at least two-thirds of federal women’s prisons over the past decade
and that the BOP had a backlog of eight thousand internal affairs cases alleging
misconduct, some of which had been pending for years.!7>

Prior to the November 2023 guideline amendments, a handful of judges
used the “catch all” category to find carceral sexual abuse as an extraordinary

167 14. at 10.

168 United States v. Bucci, 409 F. Supp. 3d 1, 2 (D. Mass. 2019).

169 Carrie Johnson, Prison Sexual Assault Victims Can Now Petition for Compassionate
Release, NPR (June 7, 2023), https://www.npr.org/2023/06/07/1180111091/prison-sexual-
assault-victims-can-now-petition-for-compassionate-release [https://perma.cc/QZ7W-AT4X].

170 See, e. g., Nicole Hahn Rafter, Prisons for Women, 1790-1980, in 5 CRIME & JUST.
129, 135 (1983).

171 Kim Shayo Buchanan, Our Prisons, Ourselves: Race, Gender and the Rule of Law,
29 YALEL. & PoL’Y REV. 1, 12 (2010).

172 pyss in Boots, SpongeBob SquarePants, Looney Tunes, Rocko’s Modern Life, and
The Powerpuff Girls have all featured covert jokes about prison rape. See Scott Meslow, Why
Hollywood Needs to Stop Treating Prison Rape as a Punchline, WEEK (Mar. 6, 2015), https://
theweek.comv/articles/542707/why-hollywood-needs-stop-treating-prison-rape-punchline  [https://
perma.cc/F22H-FPBL].

173 Prison Rape Elimination Act of 2003, Pub. L. No. 108-79, 117 Stat. 972 (codified at
34 U.S.C. §§ 30301-30309).

17434 U.S.C. §30302(6) (“The purposes of this chapter are to...increase the
accountability of prison officials who fail to detect, prevent, reduce, and punish prison
rape .. ...").

175 REP. ON SEXUAL ABUSE OF FEMALE INMATES IN FEDERAL PRISONS, supra note 92, at
18, 25.
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and compelling reason warranting release.!’® For example, one of my clients
was a victim of a guard at the Federal Correctional Institution (FCI) in Dublin,
California. At that facility, the warden, chaplain, and several other prison
workers sexually assaulted their female inmates.!”” The abuse was abhorrent.
BOP employees raped, groped, penetrated, harassed, humiliated, and routinely
punished female victims who “snitched” by moving them to solitary
confinement.!”® One guard, who earned the nickname “Dirty Dick Smith,”
groped women'’s breasts, forced women to expose themselves during his rounds,
and raped some women in a janitor’s closet.!”® Testimony at the warden’s trial
revealed that the rampant sexual abuse went undetected for so long because staff
knew “sexual misconduct would be tolerated without consequences.”!80 This
horrific abuse was not an unusual occurrence at FCI Dublin. There is evidence
that the problem had been ongoing since the 1990s.!8! Yet PREA audits of the
facility failed to detect a culture of BOP employees sexually abusing female
detainees before, during, and after the abuse occurred.!82 If government agents
tasked with investigating prison employee sexual assaults failed so miserably,
how can we expect incarcerated victims to investigate and prove their cases to
judges?

176 See, e.g., Order Granting Motion to Reduce Sentence, United States v. Chavira,
No. 18-cr-4216,2023 WL 3612389, at *1 (S.D. Cal. May 23, 2023); Memorandum Opinion,
United States v. Brice, No. 13-cr-206-2, 2022 WL 17721031, at *4 (E.D. Pa. Dec. 15, 2022)
(finding BOP employee’s sexual assault of Ms. Brice qualified as “uniquely extraordinary,
beyond the heartland of ordinary disparities” (citation omitted)); Order Granting
Compassionate Release, United States v. Bray, No. 11-cr-20206, 2023 WL 11763777, at *4
(W.D. Tenn. May 3, 2023) (finding that the “original sentence did not account for the
extreme hardship [Ms. Bray] would undergo when she was sexually assaulted”); United
States v. Brocoli, 543 F. Supp. 3d 563, 568 (S.D. Ohio 2021) (finding “circumstances
surrounding Mr. Brocoli’s incarceration” extraordinary and compelling when he “was
subjected to an attempted rape”).

177 See Assungao, supra note 91.

178 See Sexual Abuse of Female Inmates in Federal Prisons: Hearing Before the Perm.
Subcomm. on Investigations of the Sen. Comm. on Homeland Sec. & Governmental Affs.,
117th Cong. 17-18 (2022) (statement of Sen. Alex Padilla); see also Piper French, “What’s
More Extraordinary and Compelling?,” BOLTS MAG., https://boltsmag.org/federal-prison-
sexual-abuse-survivors-pursue-compassionate-release [https://perma.cc/3KWF-V7TR] (July 8,
2024).

179 Lisa Fernandez, 6th Dublin Prison Guard, aka ‘Dirty Dick,’ Arrested on Sex
Charges, FBI Raids Home, KTVU FOX 2, https://www.ktvu.com/news/6th-dublin-prison-
guard-aka-dirty-dick-arrested-on-sex-charges-fbi-raids-home  [https://perma.cc/X4V7-ZMLD]
(May 12,2023).

180 United States® Sentencing Memorandum and Motion for Upward Departure or
Upward Variance at 16, United States v. Garcia, No. 21-cr-00429 (N.D. Cal. Mar. 8, 2023),
ECF No. 145.

181 See REP. ON SEXUAL ABUSE OF FEMALE INMATES IN FEDERAL PRISONS, supra note
92, at 17.

18214, at 20.
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In order to qualify for release pursuant to this new category, abuse victims
must substantiate their claim through an additional proceeding. They must show
that the perpetrator’s “sexual act” or “physical abuse resulting in ‘serious bodily
injury’” was “established by a conviction in a criminal case, a finding or
admission of liability in a civil case, or a finding in an administrative
proceeding.”!83 There is an array of problems with this substantiation
requirement, and these problems have been elegantly criticized by scholars,
including strong critiques that this requirement furthers the notion that victims
often lie when alleging abuse.!3* But one critique this Article focuses on is the
lack of any discovery requirement or recognition that asking an incarcerated
victim to acquire documentary support for the substantiation requirement is
virtually impossible and incredibly dangerous.!8>

Sexual assault victims, who are guarded by their perpetrators and their
perpetrators’ associates, cannot reasonably be expected to act as their own
attorneys in compassionate release cases. It appears that judges may believe
victims are lying about their abuse and therefore fail to recognize the merits of
their claims.!8¢ Ms. Jeremy Pinson is a transgender woman serving a twenty-
year sentence, which began in 2006, for threats she made against the President
and false statements sent in the mail.!37 She filed a handwritten plea “for
counsel . . . to help present her [compassionate release] case fully and fairly,” as
she had been “sexually abused, stabbed, beaten, raped and harmed repeatedly”
while in prison.!88 In her motions, she informed the court of recent cases finding
carceral sexual abuse an extraordinary and compelling reason for release.!3 She
alerted the court that her “abuse continues under the BOP’s watch, and its effects

183 U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(4) (U.S. SENT’G COMM’N 2023). The
provision provides a narrow exception when “such proceedings are unduly delayed or the
defendant is in imminent danger.” Id.

184 Meredith B. Esser, Who Bears the Burden When Prison Guards Rape?, 109 lowaA L.
REv. 188, 203 (2024) (“For women who are incarcerated, this ‘credibility discount’ is even
more pronounced: not only are women disbelieved because they are women, but they are
subject to additional credibility discounts by virtue of having been convicted of a crime and,
consequently, incarcerated.” (footnote omitted)).

185 1d. at 190-91 (“[T]he Guideline does not explain how an incarcerated person would
ever go about substantiating their claim when they may or may not have access to counsel,
may not be native English speakers, or may have a disability that would prevent them from
advocating to obtain such records . . . .”).

186 See, e.g., United States v. Stewart, 86 F.4th 532, 536 (3d Cir. 2023) (“[A] mere
allegation of prison rape, without more, is not an extraordinary and compelling reason for
early release.”).

187 United States v. Pinson, Nos. CR-06-114, CR-07-023, 2023 WL 6886118, at *1
(W.D. Okla. Sept. 26, 2023); see also Motion for Compassionate Release and Appointment
of Counsel Herwith at 1-3, Pinson, Nos. 06-cr-00114 (W.D. Okla. May 30, 2023)
[hereinafter Pinson Motion], ECF No. 189.

188 Supplemental Motion to Appoint Counsel, Expert Witness, USPO Presentence
Report at 3, Pinson, No. 06-cr-00114 (W.D. Okla. July 7, 2023), ECF No. 197.

18974 at 1-2.
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have been exacerbated by the BOP’s inability or unwillingness to provide
effective mental health treatment to help remedy its own wrongs.”!%0 She also
provided mental health records indicating her diagnoses and suffering.!! She
informed the court that she spent more than five thousand days in solitary
confinement and requested an expert witness to help prove she was not a danger
to the public by explaining her trauma, suffering, diagnoses, and lack of mental
health treatment.!92 She also alerted the court that her BOP psychologist could
testify at an evidentiary hearing regarding her lack of dangerousness.!®3 Her
handwritten words fell on deaf ears (or at least unbelieving ones). In denying
her request for an attorney, the court claimed that her issues were “not
particularly complex factually or legally, and Defendant’s filings show[ed] that
she [was] able to adequately present her claim.”194 This court, the United States
District Court for the Western District of Oklahoma, lacks any general order to
guide judges on when they should appoint counsel in compassionate release
cases.!?3 Without any motivation to appoint counsel, the court felt comfortable
dismissing and discrediting Ms. Pinson’s claims even when faced with a request
for expert help, an evidentiary hearing, and allegations of horrific sexual abuse.

Even in an alternate universe where victims have the ability and emotional
strength to investigate their own sexual assault, the requirements of the new
guidelines are far too cumbersome. In requiring that the assailant’s misconduct
be established in a separate civil, criminal, or administrative proceeding, the
guidelines require victims to navigate and rely upon an additional legal
proceeding outside of their compassionate release request, or in the alternative,
a victim must make a legal argument that such additional proceedings are
“unduly delayed” or that the victim faces “imminent danger.”!%¢ The very real
fear of retribution is just one reason that may cause a delay in external
proceedings.'®” Former FCI Dublin warden Ray J. Garcia was sentenced in
March 2023 for sexually abusing multiple women in the facility,!?8 despite the
acts having occurred between 2019 and 2021.19° That leaves years in which his
victims could not have met the substantiation requirement of an outside finding.

19074 at 2.

191 Bureau of Prisons Psychology Services Clinical Intervention — Clinical Contact at 1,
Pinson, No. 06-cr-00114 (W.D. Okla. July 7, 2023), ECF No. 197-2.

192 See Pinson Motion, supra note 187, at 5-7.

19314 at 7-8.

194 pinson, 2023 WL 6886118, at *2-3.

195 The Western District of Oklahoma’s website included a general order regarding
appointment of counsel in sentence-reduction motions but no orders regarding appointment
of counsel in compassionate release cases. See General Order, /n re Motions for Reduction
of Sentence Pursuant to Section 404 of the First Step Act of 2018, No. 19-1 (W.D. Okla.
Feb. 5, 2019).

196 See U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(4) (U.S. SENT’G COMM’N 2023).

197 See French, supra note 178.

198 United States’ Sentencing Memorandum and Motion for Upward Departure or
Upward Variance, supra note 180, at 5.

199 See id. at 6; French, supra note 178.
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As to civil and administrative proceedings against prison officials, those
regularly take years and often result in nonpublic settlements and resolutions.200
The time barriers imposed by the finding requirement and the danger of
retaliation when a victim tries to gather evidence of abuse on their own both
lead to an unavoidable conclusion: attorneys are needed to provide the factual
investigation that allows for the substantiation requirement to be proven without
waiting for a guilty plea, sentence, or administrative finding. Furthermore,
allowing the government to control what abuse allegations are substantiated is
troublesome given the DOJ’s aversion to the early release of incarcerated
individuals.2%! The substantiation requirement is now an available delay tactic
to prevent victims’ claims from being heard in court.202

E. Extraordinary and Compelling Reason #5: Unusually Long
Sentences

The “unusually long sentence” category2?3 reflects one of Congress’s
express purposes in enacting § 3582(c)(1)(A) in 1984, which was “to provide a
narrow avenue for judicial relief from unusually long sentences.”2%4 This new
subcategory permits2%> nonretroactive changes in law to be considered
extraordinary and compelling in narrow circumstances: (1) when the petitioner
has served ten years of incarceration, (2) where the individual is serving an
unusually long sentence, (3) when an intervening change of law has produced a
gross disparity between the sentence being served and the sentence likely to be

200 See Esser, supra note 184, at 201.
201 See id. at 202 (“[C]ontrol over what abuse is substantiated is squarely in the hands of

parties who have an ambivalent relationship to abuse victims. . . . the DOJ is directly adverse
to the early release interests of incarcerated survivors . . . .”).
202 See id.

203 See U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(6) (U.S. SENT’G COMM’N 2023).

204U.S. SENT’G GUIDELINES MANUAL, SUPPLEMENT TO APPENDIX C 208 (U.S. SENT’G
CoMM’N 2023); see also S. REP. NO. 98-225, at 55-56 (1983).

205 Following the publication of the Commission’s amended policy statement creating
§ 1B1.13(b)(6), the Third Circuit adhered to its previous decision that nonretroactive
changes in law cannot be considered in the analysis of whether extraordinary and compelling
circumstances make a prisoner eligible for compassionate release and held that the policy
statement exceeded the Commission’s statutory authority. United States v. Rutherford, 120
F.4th 360, 363, 379 (3d Cir. 2024). The Fourth Circuit, post-amendment, found the
Commission’s policy statement “ampliffied]” the court’s prior ruling to allow courts to
consider nonretroactive changes in the law. United States v. Davis, 99 F.4th 647, 658 (4th
Cir. 2024). In 2024, the Fifth Circuit agreed with the First, Fourth, Ninth, and Tenth Circuits
in finding that nonretroactive changes in the law may be considered. See United States v.
Jean, 108 F.4th 275, 288, 290 (5th Cir. 2024); see also id. at 291 (Smith, J., dissenting)
(explaining the circuit split). A subsequent panel disagreed with Jean, limiting Jean to
decisional changes in law but not statutory changes in law, and held that the FSA’s
nonretroactive changes may never be considered. See United States v. Austin, 125 F.4th 688,
691-93 (5th Cir. 2025).



2025] COUNSEL IN COMPASSIONATE RELEASE CASES 471

imposed at the time the motion is filed,2%¢ and (4) after full consideration of the
person’s “individualized circumstances.”2%7

This new category was created in response to a circuit split concerning when
nonretroactive changes in law may be considered extraordinary and
compelling.298 Between 2018 and 2023, courts’ independent assessments of
compassionate release cases revealed that disproportionately long sentences

based on nonretroactive changes in law constituted extraordinary and

206 This new category reflects a common law protection known as the “amelioration
doctrine.” See Itay Ravid, The Right to Social Expungement, 60 AM. CRIM. L. REV. 347,394~
98 (2023). The doctrine allows individuals to take advantage of changes in law that decrease
a crime’s penalty. /d. Scholars recognize that amelioration can take many forms, including
decriminalization of marijuana possession, criminal history expungement, and even
requesting media outlets to remove published information about past prostitution and drug
offenses. Id.

207U.S. SENT’G GUIDELINES MANUAL §§ 1B1.13(b)(6)—~(c) (U.S. SENT’G COMM’N
2023).

208 Compare United States v. Ruvalcaba, 26 F.4th 14, 16, 26-28 (1st Cir. 2022) (holding
that nonretroactive changes in sentencing law may be considered in light of an individual’s
“particular circumstances”); United States v. McCoy, 981 F.3d 271, 28688 (4th Cir. 2020)
(same); United States v. Chen, 48 F.4th 1092, 1098 (9th Cir. 2022) (same); and United States
v. McGee, 992 F.3d 1035, 1047—48 (10th Cir. 2021) (same), with United States v. Andrews,
12 F.4th 255, 260-62 (3d Cir. 2021) (holding nonretroactive changes in law are not
permissible considerations); United States v. McMaryion, No. 21-50450, 2023 WL 4118015,
at *2 (5th Cir. June 22, 2023) (same); United States v. McCall, 56 F.4th 1048, 1066 (6th Cir.
2022) (en banc) (same); United States v. King, 40 F.4th 594, 595 (7th Cir. 2022) (same);
United States v. Crandall, 25 F.4th 582, 585-86 (8th Cir. 2022) (same); and United States v.
Jenkins, 50 F.4th 1185, 1198 (D.C. Cir. 2022) (same).
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compelling reasons for early release.2% Attorneys across the country made this
novel argument and secured the release of individuals serving life sentences.?!0

While this category is especially effective at correcting for the draconian
sentencing policies that dominate our criminal legal system, it is extremely
difficult in practice for a person in prison to demonstrate. My client, Perry
Malone,?!! is exactly the type of person the Commission envisioned when it
included the unusually long sentence category. In 1999, a court sentenced Mr.
Malone to life in prison?!? for his participation in two drug distribution
conspiracies.2!3 His life sentences were mandatory at that time because two of
Mr. Malone’s prior convictions qualified him for a life enhancement.?!
Congress reformed this enhancement requirement through the FSA,
acknowledging the harshness of mandatory life sentences for drug crimes.2!5 If
Mr. Malone were sentenced today, he would be subjected to a fifteen-year

209 See, e, 2., McCoy, 981 F.3d at 285 (concluding that district courts may consider as an
extraordinary and compelling reason that there is a “gross disparity” between the individual’s
sentence and “sentences Congress now believes to be an appropriate penalty” for that
conduct (citation omitted)); United States v. Wilkerson, No. 96-CR-167-1,2021 WL
1062353, at *2 (E.D.N.C. Mar. 19, 2021) (“[F]inding a huge disparity between the statutory
requirements Mr. Wilkerson was sentenced under and the sentence he would face if
sentenced today, the court finds Wilkerson has shown an extraordinary and compelling
reason for compassionate release.”); United States v. Payton, No. 06-341, 2021 WL 927631,
at *1-2 (D. Md. Mar. 11, 2021) (finding extraordinary and compelling reasons presented by
the disparity between Mr. Payton’s sentence and the sentence for the more culpable
codefendant, which had been reduced to time served under § 404 and compassionate release);
United States v. Kratsas, No. 92-0208, 2021 WL 242501, at *4 (D. Md. Jan. 25, 2021)
(granting compassionate release to individual who received a mandatory life sentence for a
drug offense that, after passage of the FSA, would result in “at most” a fifteen-year
mandatory minimum sentence); cf. United States v. Kibble, 992 F.3d 326, 334 (4th Cir.
2021) (Gregory, C.J., concurring) (“When a statute provides for relief in ‘any case,’ there is
no basis for categorically limiting that relief to a certain subset of cases.” (citation omitted));
United States v. Mendez-Zamora, No. 00-cr-20066, 2022 WL 9333452, at *2 (D. Kan. Oct.
14, 2022) (reducing sentence for Mr. Mendez-Zamora, who was convicted of drug
trafficking and had served twenty-two years, and stating that “[t]he law has . .. changed
significantly since [his] sentencing”).

210 See, e.g., United States v. Parker, 461 F. Supp. 3d 966, 981 (C.D. Cal. 2020).

211 Mr, Malone gave permission to tell his story about the clinic’s representation of his
case.

2120n January 17, 2025, President Biden granted Mr. Malone’s request for clemency.
President Biden’s executive clemency grant commuted Mr. Malone’s life sentence, and he
will be released on July 16, 2025. Executive Grant of Clemency from President Joseph R.
Biden, Jr., United States v. Malone, No. 98-cr-00184 (S.D. Ala. Jan. 22, 2025), ECF No.
310.

213 14 ; Judgment, United States v. Malone, No. 98-cr-00184 (S.D. Ala. Dec. 9, 1999),
ECF No. 189 (sentence imposed on Nov. 24, 1999).

214 See Information, Malone, No. 98-cr-00184 (S.D. Ala. Nov. 24, 1998), ECF No. 36.

215 See First Step Act of 2018, Pub. L. No. 115-391, § 401(a)(2)(A)(i), 132 Stat. 5194,
5220.
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mandatory minimum.2!® However, the lack of retroactivity for these legislative
changes effectively grandfathers Mr. Malone into death in prison.2!7 Mr.
Malone falls squarely within the Commission’s § 1B1.13(b)(6) requirements:
he has served far more than ten years of his term of imprisonment and is serving
an unusually long sentence that “produce[s] a gross disparity” with the sentence
he would receive today.2!® The government opposed Mr. Malone’s motion,
arguing that, even if Mr. Malone is eligible for a resentencing, the court should
find he is still a danger to his community.2!® To support Mr. Malone’s motion,
we collected hundreds of records and dozens of letters of support documenting
Mr. Malone’s stellar BOP record.?20 Student attorneys tracked down the people
who know our client best: a BOP case counselor, chaplain, work supervisor,
doctor, and psychologist.22! Unfortunately, BOP policies discouraged staff from
writing letters of support for inmates.??2 Without letters, we incorporated their
oral statements of praise to us in his motions and requested that BOP staff
include such praise in Mr. Malone’s progress report. My students tracked down
old recommendation letters and found retired BOP volunteers,?2> no longer
restricted by any BOP policy (official or otherwise), to write letters of support.
Numerous exhibits accompanying Mr. Malone’s motion revealed his service as
an inmate suicide prevention companion, his employment history as a revered
orderly and UNICOR?224 employee, and his work as a minister and mentor

21621 U.S.C. § 841(b)(1)(A)(viii).

217 See generally Motion for a Reduction in Sentence Pursuant to 18 U.S.C.
3582(c)(1)(A), Malone, No. 98-cr-00183 (S.D. Ala. Mar. 13, 2024) [hereinafter Malone
Motion], ECF No. 290.

2181J.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(6) (U.S. SENT’G COMM’N 2023).

219 United States’ Response in Opposition to Compassionate Release at 2023, Malone,
No. 98-cr-00183 (S.D. Ala. Apr. 23, 2024), ECF No. 294.

220 See generally Malone Motion, supra note 217.

221 See id. at 14-15, 18-19.

222 During interviews with BOP staff, our students always asked if they would write a
letter of support. Repeatedly, we were told that staff are not allowed to write letters of
support, even if they want to.

223For example, a couple who worked as ministers for inmates for nine years
“established a ‘spiritual and personal relationship’ with Mr. Malone and continue to
communicate and support him to this day.” Malone Motion, supra note 217, at 8§ n.10
(citation omitted).

224 UNICOR is the trade name for Federal Prison Industries, Inc., which is a
government corporation that hires incarcerated individuals at extremely low wages to
produce over eighty products such as textiles, electronics, machinery and other services
including car repair and remanufacturing. The BOP website emphasizes the importance
of a UNICOR position for overall recidivism following release. Program Details, U.S.
BUREAU OF PRISONS, https://www.bop.gov/inmates/custody and care/unicor about
Jsp#~:text=PREP%20found%20that%20inmates%20who,employed%20following%20rel
ease%20from%20prison [https://perma.cc/SVFB-A6UX].
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within the prison’s Christian faith community.?2> Without our ability to acquire,
digest, and provide context about a person’s records, pro se individuals such as
Mr. Malone are often left with what courts see as empty claims of rehabilitation.

F. Extraordinary and Compelling Reason #6.: Equal in Gravity

The last category of extraordinary and compelling circumstances is known
as the “residual exception.”??6 The residual exception provides that an
incarcerated person can establish an extraordinary and compelling reason if they
present “any other circumstance or combination of circumstances that . . . are
similar in gravity” to the other extraordinary and compelling reasons listed.?27
The government often argues that a lone circumstance—such as a
disproportionately long sentence on its own?28—does not present a persuasive
extraordinary and compelling circumstance. Stitching together a combination of
reasons under the residual exception requires exceptional investigation into the
person’s life, as well as expert affidavits and scientific literature to bolster and
credit the gravity of their individual situation.

When people are pro se, they routinely find reliance on the residual
exception unavailing.?2? But lawyers have successfully secured release for a
litany of residual exception circumstances, including, but not limited to, young
age at the time of the offense,?3? draconian penalties for going to trial,23!
extraordinary acts of character while incarcerated,232 childhood abuse,?33

225 See, e. g., Exhibit A — Affidavit of Stephanie L. Forrest at 5, Malone, No. 98-cr-
00183 (S.D. Ala. Mar. 13,2024), ECF No. 302-1; Exhibit F — Dr. Carly Chadick Letter at 1,
Malone, No. 98-cr-00183 (S.D. Ala. Mar. 13, 2024), ECF. No. 302-1; Exhibit T — Caritas
Clemency Clinic Director Amanda K. Rogers Email to Warden of FCI Jesup at 3, Malone,
No. 98-cr-00183 (S.D. Ala. Mar. 13, 2024), ECF No. 302-1.

226 See, e.g., United States v. Wentworth, No. 19-cr-00388, 2024 WL 1470534, at *5
(N.D. Cal. Apr. 3, 2024).

227U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(5) (U.S. SENT’G COMM’N 2023).

228 See, e.g., United States’ Response to Defendant’s Motion for Sentence Reduction
Under 18 U.S.C. § 3582(C)(1)(A) at 9, United States v. King, No. 06-cr-00658 (N.D. Cal.
Aug. 4,2023), ECF No. 103.

229 See, e.g., United States v. Augustin, No. 2000-0004, 2020 WL 6929522, at *4-5
(D.V.1. Nov. 24, 2020).

230 McCoy v. United States, No. 03-cr-197, 2020 WL 2738225, at *1, *6 (E.D. Va. May
26, 2020) (denying pro se motion and then granting the motion after counsel filed motion for
reconsideration); United States v. Johnson, No. 05-cr-00167,2021 WL 5037679, at *2 (N.D.
Cal. Oct. 30, 2021); United States v. Golding, No. 05-cr-538, 2022 WL 2985014, at *2
(S.D.N.Y. July 27, 2022); United States v. Cruz, No. 94-CR-112, 2021 WL 1326851, at *4
(D. Conn. Apr. 9, 2021).

231 United States v. Haynes, 456 F. Supp. 3d 496, 502, 514 (E.D.N.Y. Apr. 22, 2020);
United States v. Carrington, No. 09¢cr160, 2022 WL 617617, at *7 (E.D. Va. Mar. 2, 2022).

232 United States v. Meeks, No. 97-cr-00169-4, 2021 WL 9928774, at *3 (N.D. IlL. Dec.
15,2021).

233 United States v. Evans, No. 01-CR-603, 2021 WL 1929798, at *3—4 (D. Utah May
13,2021).
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sentencing affected by unjust prosecutorial misconduct,>3* lack of access to
much-needed mental health and substance abuse services,?3> and long-term
solitary confinement.?3¢ While the world of residual exceptions is
comprehensive and ever-growing, such a list is not clearly set forth by the
Commission, which determined that any finding under this category is “best
provided by reviewing courts.”?37 Attorneys are needed to notify inmates of
extraordinary and compelling circumstances that are not clearly described in any
statute, as well as to conduct the extensive investigation and research required
to educate the courts about these residual exceptions.

The Commission’s new and expanded compassionate release categories
reflect Congress’s intent that more incarcerated individuals be considered for
release to their communities.?3® However, attorneys are needed to make that
intent a reality. The next Part details how some district courts proactively
appoint counsel, while others, which have been less supportive, impede the
FSA’s goals and perpetuate injustices within our criminal legal system.

IV. How COURTS ARE HANDLING APPOINTMENT OF COUNSEL IN
COMPASSIONATE RELEASE MOTIONS

Having an attorney can make all the difference in drafting a successful
compassionate release motion. But in this Part, I will show that where a person
files a motion—regardless of facts—may not only dictate success but will often
dictate whether a person even gets counsel. To determine how courts handled
appointment of counsel requests, I looked for all orders or guidance memos
published on each district court’s website. Not all general orders appointing
counsel were found on the court’s website; some were found attached to
individual district judges’ orders appointing or denying counsel.?3° After
locating (or failing to locate) a general order appointing counsel, I then read
hundreds of requests for counsel—as well as denials and grants—to determine
how courts analyzed such requests.

234 United States v. Conley, No. 11 CR 0779-6, 2021 WL 825669, at *4 (N.D. IIl. Mar.
4,2021); Haynes, 456 F. Supp. 3d at 506, 518.

235 United States v. Hatcher, No. 18 Cr. 454-10, 2021 WL 1535310, at *5 (S.D.N.Y.
Apr. 19, 2021); United States v. Schafer, No. 18-CR-06152, 2020 WL 2519726, at *7
(W.D.N.Y. May 18, 2020); United States v. Derricoatte, No. 11-cr-91-10, 2020 WL
5629095, at *5 (N.D. Ohio Sept. 21, 2020).

236 United States v. Marshall, 604 F. Supp. 3d 277, 287 (E.D. Pa. 2022).

237U.S. SENT’G GUIDELINES MANUAL, SUPPLEMENT TO APPENDIX C 207 (U.S. SENT’G
CoMM’N 2023).

238 14, at 204, 208.

239 Thus, the number of district courts appointing counsel through general orders may
be higher. See, e.g., Order, United States v. Ricardo Aguilar-Gonzalez, No. 16-cr-00038
(N.D. Miss. May 6, 2020), ECF No. 420 (filing General Order, /n re The Novel Coronavirus
(COVID-19), No. 20-MC-9 (N.D. Miss. Apr. 16, 2020), to docket).
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Following the passage of the FSA, and even more so after the pandemic,
district courts were inundated with compassionate release motions. Over the
next five years, district courts fell into one of three categories in how they dealt
with requests for counsel: (1) forty-one district courts issued orders either
appointing the FPD to represent individuals in their compassionate release
motions or ordered the FPD to screen for potential representation, (2) forty-eight
district courts filed no orders relevant to appointment of counsel in motions and
left district courts to use their discretion to appoint, and (3) five outlier district
courts issued orders prohibiting or strongly dissuading judges from appointing
counsel in such motions. The analysis below describes how these different
initiatives worked and the authorities from which courts found their discretion
to appoint.

A. Orders Appointing Counsel to Screen Pro Se Motions

In response to the FSA’s passage, seventeen administrative orders appointed
the local FPD to represent previously represented indigent individuals or those
now indigent who may qualify for FSA relief or for compassionate release.240
Some, like the District of Kansas, limited representation to those who were
previously entitled to appointed counsel or who are now indigent, with potential
claims based on medical condition or age.?4! After the pandemic hit prisons, the
number of incarcerated individuals for whom the courts decided a motion
increased nearly 900% between March and April of 2020 and continued to
increase thereafter.242 In reaction to this flood of motions, twenty-one additional
district courts issued administrative orders appointing the FPD to screen243 or
represent indigent incarcerated individuals following the pandemic.24* The

240 See Appendix (all district courts in California, Idaho, Kansas, Maryland, Eastern
District of North Carolina, Eastern and Western Districts of Pennsylvania, all district courts
in Tennessee, Utah, Western and Eastern Districts of Washington, and Western District of
Wisconsin).

241 Standing Order, In re First Step Act of 2018 (Dec. 21, 2018), No. 19-1 (D. Kan. Apr.
17,2019).

242 See JULIE ZIBULSKY, CHRISTINE KITCHENS, ALYSSA PURDY & KRISTEN SHARPE, U.S.
SENT’G COMM’N, COMPASSIONATE RELEASE: THE IMPACT OF THE FIRST STEP ACT AND
COVID-19 PANDEMIC 17 (2022), https://www.ussc.gov/sites/default/files/pdf/research-and-
publications/research-publications/2022/20220310 _compassionate-release.pdf [https://perma.cc/
CXB3-PCUE].

243 See, e. 2., General Order, In re Motions for Sentence Reduction Pursuant to Section
404 of the First Step Act (Compassionate Release and Good Time Issues), No. 03-19 (W.D.
Wash. Apr. 11, 2019) (appointing counsel “to represent for screening purposes”).

244 See Appendix: Alaska, Arizona, Colorado, Connecticut, Middle District of Georgia,
Hawaii (appointing the FPD to represent defendants without distinguishing indigent
defendants), Central and Northern Districts of Illinois, Northern District of Indiana, Middle
District of Louisiana, Massachusetts, Northern and Southern Districts of Mississippi,
Montana, Nevada, New Jersey, New Mexico, Western District of New York, Vermont,
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Middle District of Georgia limited appointment to former FPD clients.?*> In
2023, three district courts issued general orders appointing counsel for
compassionate release motions. 246

1. Courts’ Justifications for Appointment

Orders appointing FPD or CJA reflect a default assumption made by the
courts: defense attorneys play a critical role in ensuring that incarcerated people
with extraordinary and compelling reasons have a meaningful opportunity to
develop their cases and present them to courts.?47 A typical order instructed the
clerk, court, or Assistant United States Attorney (AUSA) to alert the FPD of any
pro se motions.?*® The FPD would then screen the case, counsel the client, and
file either a notice of appearance or a notice of no intent to file.?4? If the FPD
filed a notice of no intent to file, the court would move forward with the
individual’s pro se motion.230

In the vast majority of these orders (thirty-four out of forty-one), district
judges cited to the CJA statute—18 U.S.C § 3006 A—as authority for discretion

Western District of Virginia, and Wyoming; see, e.g., General Order, In re Administrative
Orders of the U.S. District Court, No. 40-mc-00011 (S.D. Miss. Apr. 13, 2020) (“[T]he
pandemic has grown exponentially . . . . [t]o efficiently process motions and petitions [for
compassionate release] . ..the Office of the Federal Public Defender...is hereby
appointed . . . .”).

245 Standing Order, In re Compassionate Release Requests Directed to the Middle
District of Georgia Community Defender, No. 2020-11 (M.D. Ga. Sept. 21, 2020).

246 See Appendix: Eastern District of Missouri, South Dakota, and Northern District of
Ohio.

247 See, e. 2., Administrative Order, In re First Step Act of 2018, No. 358 (W.D. Wis.
Jan. 9, 2019) (appointing FPD to advise in compassionate-release and sentence-reduction
motions “[i]n order to ensure that federal prisoners . . . who are eligible for relief under the
[FSA] of 2018 are able to seek relief”).

248 See, e.g., Amended General Order at 2, In re Compassionate Release Requests Under
the First Step Act, No. 2020-06 (D. Nev. Feb. 8, 2024) (“USAO must also promptly notify
FPD of pro se filings . . . .”); General Order at 3, In re Appointment of the Federal Public
Defender for the Purpose of Screening Cases for Potential Claims for a Sentence Reduction
Under 18 U.S.C § 3582(c)(1)(A), No. 20-28 (D. Ariz. June 19, 2020) (“The Clerk shall make
reasonable efforts to provide pro se filings that can fairly be read to seek relief under
§ 3582(c)(1)(A) to the [FPD] so that those filings can be screened for potential claims.”);
Administrative Order, In re Motions for Relief Under the First Step Act, No. 19-103 (W.D.
Pa. Jan. 18, 2019) (“[T]he Court shall promptly notify the [FPD] of all pending pro se
motions seeking relief under the [FSA] .. ..”).

249 See, e.g., U.S. DIST. CT. FOR THE E.D. WASH., FIRST STEP ACT—CLAIM FOR RELIEF
PROCEDURES, https://www.waed.uscourts.gov/sites/default/files/requesting/First%20Step%20
Act%20Claims%20For%20Relief.pdf [https://perma.cc/79FH-N4UJ] (ordering FPD to screen
for eligibility and file either a notice of appearance or notify prisoner and court that
individual may still file pro se).

250 See, e.g., Order at 1, United States v. Summer, No. 16-cr-01243 (D. Ariz. Sept. 2,
2021), ECF No. 98 (granting incarcerated individual three months to file motion after
appointed attorney filed notice of no filing).
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to appoint the FPD for reduction-in-sentence motions.>>! Section 3006A(c)
states that a court “may” appoint counsel in several circumstances, including
when defendants can no longer afford hired counsel and in “the interests of
justice.”232 Eight district courts” orders recognized that appointment was needed
to process petitions efficiently.?33

2. Recognition of Compassionate Release Complexity

In preparing appointment orders, it is clear these district courts educated
themselves on the significant hurdles the BOP creates for incarcerated
individuals and their attorneys in preparing such motions. In South Dakota, the
Chief Judge explicitly noted that its three-page order regarding the appointment
and production of discovery was made after consultation with the local Office
of the United States Attorney (OUSA) and FPD for the Districts of North and
South Dakota.?>* In an exercise of judicial humility, two other district courts
recognized the clerk’s potential ignorance of FSA procedures by ordering the
FPD to assist the clerk in determining whether a pro se motion is based on a
request for FSA relief.255 The Western District of Wisconsin appointed counsel
to ensure that those “who are eligible for relief . . . are able to seck relief.”2¢ As
discussed below, recognition of the complexity of these motions is
commendable and should be copied by other district courts.

3. Access to Records and Scheduling

To allow for efficiency, thirty-four courts streamlined disclosure by
ordering the United States Probation Office or clerk to disclose the presentence
report, BOP sentry reports, and other relevant records to the FPD or other
counsel “for the purpose of determining eligibility for compassionate

251 See Appendix; e.g., Standing Order, In re Appointment of Counsel and Access to
Confidential Documents in Criminal Cases Potentially Affected by the First Step Act of
2018, No. BMM-13 (D. Mont. June 17, 2021).

25218 U.S.C § 3006A(c).

253 See Appendix: Alaska, Central and Southern Districts of California, Idaho, Middle
District of Louisiana, Southern District of Mississippi, Nevada (“timely and efficiently”),
and Eastern District of Pennsylvania.

254 Standing Order, In re Revising the Procedure for Compassionate Release Motions
Under the First Step Act, No. 23-02 (D.S.D. Apr. 4, 2023).

255 General Order at 3, In re Requests for Compassionate Release 2018 First Step Act,
Section 603, 18 U.S.C. § 3582(c)(1)(A), No. 2020-8 (M.D. La. May 11, 2020); General
Order at 2, In re Motions for Sentence Reduction Pursuant to Section 404 of the First Step
Act (Compassionate Release and Good Time Issues), No. 03-19 (W.D. Wash. Apr. 11,
2019).

256 See Administrative Order, supra note 247.
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release.”?37 Recognizing the difficulty of obtaining records from the BOP, eight
courts’ orders mandated that the OUSA facilitate the collection of BOP records
that are necessary for successful motions, such as medical records, progress
reports, sentence computation forms, financial responsibility forms, inmate
education data, disciplinary data, and inmate profiles.238 As discussed in more
detail below, while Freedom of Information Act (FOIA) requests are the only
avenue available to defense attorneys for obtaining BOP records, a court can
order the production of records, or the OUSA can request such records.?>?
Ordering the OUSA to help obtain BOP records saves cases from languishing
on a court’s docket. In 2023, our clinic made FOIA requests for three clients and
waited over six months for their BOP records. That same spring, a Kansas FPD
referred a case to me because of a conflict. As dictated by the administrative
order, the AUSA requested our client’s BOP records. We received those BOP
records within a week.260

Standing orders also provide filing timelines. Thirteen districts provided
schedules for review and filing of notices of appearance and supplemental
motions.2¢! If the FPD fails to file anything, the court will move forward with
the pro se motion.?92 These short timelines can render the appointment of
counsel illusory. A number of cases fall through the cracks after appointment
when the FPD fails to file any motions with the court.263

257 General Order, In re Motions for Compassionate Release (D. Haw. July 16, 2021);
see also Amended General Order, In re Compassionate Release Requests Under the First
Step Act, No. 2020-06 (D. Nev. Feb. 8, 2024).

258 See Appendix: Alaska, Arizona, Southern District of California, Kansas, Maryland,
Eastern District of Missouri, South Dakota, and Utah.

259 General Order, supra note 248 (citing to 5 U.S.C. § 552a(b)(11) and 45 C.F.R.
§ 164.512(e)(1) (2020) for the OUSA’s help in collecting BOP records).

260 See Administrative Order, In re Order Establishing Protocol to Further Implement
Standing Order 19-1 for Representation of Defendants Seeking Compassionate Release due
to COVID-19 Under Section 603(b) of the First Step Act, No. 2020-8 (D. Kan. May 27,
2020) (“To enable the [FPD] and CJA Panel counsel to determine eligibility and prepare any
requests or filings on a defendant’s behalf, the Court directs the [OUSA] to facilitate the
process for them to obtain in a reasonable and timely manner, the most recent and relevant
documents . . ..”).

261 See Appendix: Alaska, Kansas, Middle District of Louisiana, Massachusetts, Eastern
District of Missouri, Nevada, New Mexico, Northern District of Ohio, Eastern District of
Tennessee, Middle District of Tennessee, South Dakota, Utah, and Vermont.

262 See, e.g., General Order at 1-2, In re Requests for Compassionate Release 2018 First
Step Act, Section 603, 18 U.S.C. § 3582(c)(1)(A), No. 2020-8 (M.D. La. May 11, 2020)
(“The FPD shall have fifteen (15) days to screen such matters and file a motion to enroll as
counsel . . . . If, after expiration of the fifteen (15) day screening period by the FPD a motion
to enroll is not filed, the defendant will proceed pro se . . ..”).

263 See, e.g., United States v. Williams, No. 06-CR-10017, 2023 WL 5978219, at *2
(W.D. La. Aug. 22, 2023) (denying request for counsel after FPD failed to enroll after five-
day screening period from the date of the pro se motion).
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B. District Courts That Did Not Issue Any Appointment Orders

Forty-eight district courts failed to issue any orders to guide appointment of
counsel.2%4 While these courts lack specific guidance, most recognize their
discretion to appoint. Indeed, many of these courts issued administrative orders
appointing counsel for other post-sentencing motions but failed to issue similar
orders for compassionate release motions.?3 Without standing orders informing
judges what to do, judges vary greatly across district courts regarding (1)
whether their discretion to appoint comes from precedent or statute and (2) what
test to apply in appointing counsel in post-conviction motions.

1. Sources of Discretion

The most common reason used to justify discretion in appointing counsel is
if the interests of justice so require.2°¢ These courts most frequently cited to 18
U.S.C. § 3006A.267 The majority of district courts recognize that the CJA statute
provides discretionary appointment of counsel for good reason.2%8 Section
3006A provides an interests-of-justice standard for appointing counsel generally
in post-conviction proceedings.?®® However, the CJA statute neither specifically
includes nor excludes post-sentencing motions filed under § 3582(c).27% As
discussed below, a few outlier courts have used this exclusion from the statute
to argue that there is no discretion to appoint paid counsel.27!

In a few jurisdictions, judges leaned on “standard practice” in appointment-
of-counsel decisions. For example, in the Northern District of Florida, after
denying a pro se FSA motion, the court provided the denial order to the FPD,
“who may, if he wishes, seek to represent” the incarcerated person “and present
a motion to reconsider.”?’> Many courts referred to the interests-of-justice

264 See Appendix.

265 See, e.g., Standing Order, In re Providing Counsel for Persons Potentially Eligible
for Relief Under the First Step Act (D.N.D. Jan. 4, 2019) (appointing counsel for sentence
reduction under Section 404 of the FSA).

266 See, e.g., United States v. Johnson, Nos. 98-00099, 98-00158, 2021 WL 2750609, at
*1 (S.D. Ala. July 1, 2021) (using “interest of justice” standard in denying appointment of
counsel in § 3582(c)(1)(A)(i) motion); United States v. Reese, 735 F. Supp. 3d 1094, 1105—
06 (D. Minn. 2024) (same).

267 See, e.g., Reese, 735 F. Supp. 3d at 1105.

268 See, e.g., United States v. Evans, No. 18-103, 2020 WL 3542231, at *3 n.3 (D.D.C.
June 30, 2020) (citing to § 3006A(a)(2)(B) for its discretion to appoint for compassionate
release motions, which provides “interests-of-justice standard for appointment of counsel in
similar post-conviction proceedings”).

269 18 U.S.C. § 3006A(a)(2).

270 See id.

271 See, e.g., United States v. McCarvey, No. 13-cr-30172, 2021 WL 1017246, at *2
(S.D. Ill. Mar. 17, 2021) (relying on several pieces of Seventh Circuit precedent).

272 United States v. Pennywell, No. 17cr42, 2021 WL 392822, at *2 (N.D. Fla. Feb. 4,
2021).
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standard when making appointment-of-counsel determinations without citing
any precedent or statute for this discretion.?’ In New Hampshire, no standing
order was issued, but courts routinely appointed counsel with text orders.274

Courts also cited precedent establishing their discretion to appoint
counsel.2”> While circuits have declined to require appointment of counsel for
compassionate release motions, district courts certainly have discretion to
appoint, whether by statute or precedent.2’¢ Even the government, recognizing
the court’s discretion to appoint, has requested appointment of counsel for pro
se individuals requesting compassionate release.2’’

2. Appointment-of-Counsel Tests Applied

For the vast majority of courts following the interests-of-justice test, there
was often very little guidance about what fits within the “interests of justice.”
This term is not defined by § 3006A,278 and district courts often relied on other
district courts for guidance when the circuits failed to provide factors for district
courts to consider.?’® The factors most often considered were (1) whether the
grounds for the motion are factually or legally complex or exceptional enough
to warrant appointment, (2) whether the incarcerated person is “capable of
presenting the facts or argument,” (3) whether their motion has merit, and (4)

273 See, e.g., United States v. Reed, No. 16-cr-151, 2020 WL 4369444, at *4 (D.N.D.
Jul. 30, 2020).

274 A text order is a description of the appointment of counsel in the docket without the
filing of an order. See, e.g., Text Order, United States v. Hilow, No. 15-cr-00170 (D.N.H.
May 12, 2020); Text Order, United States v. Barth, No. 16-cr-00143 (D.N.H. Aug. 10, 2022),
ECF No. 64; Text Order, United States v. Looney, No. 18-cr-00070 (D.N.H. Sept. 21, 2020).

275 See, e.g., United States v. Razz, No. 20-CR-80082, 2024 WL 1367150, at *6 (S.D.
Fla. Apr. 1, 2024) (citing United States v. Webb, 565 F.3d 789, 794-95 (11th Cir. 2009));
United States v. Pinson, Nos. CR-06-114, CR-07-023, 2023 WL 6886118, at *2 (W.D. Okla.
Sept. 26, 2023) (citing Engberg v. Wyoming, 265 F.3d 1109, 1121-22 (10th Cir. 2001));
United States v. Thompson, No. 17-225, 2024 WL 623937, at *1-2 & n.12 (E.D. La. Feb.
14, 2024) (citing United States v. Whitebird, 55 F.3d 1007, 1011 (5th Cir. 1995)); United
States v. Coleman, No. 01-506, 2020 WL 8258249, at *1 (D.S.C. Jul. 30, 2020) (citing
United States v. Legree, 205 F.3d 724, 730 (4th Cir. 2000)); United States v. Haynes, Nos.
17-¢cr-0019, 17-cr-0042, 2020 WL 3895767, at *4 (D.V.1. Jul. 10, 2020) (citing Tabron v.
Grace, 6 F.3d 147, 155-57 (3d Cir. 1993)).

276 See, e.g., United States v. Reddick, 53 F.3d 462, 465 (2d Cir. 1995).

277 See, e.g., United States’ Motion to Stay Briefing Order and to Appoint Defense
Counsel at 1, United States v. Clarke, No. 19-cr-00086 (E.D. Va. Mar. 9, 2023), ECF
No. 306 (“The defendant is not currently represented by counsel, and the United States is of
the position that he should be prior to the United States responding to his pro se motion for
compassionate release.”).

278 See 18 U.S.C. § 3006A.

279 See, e.g., United States v. Marshall, No. 16-00029, 2020 WL 6777132, at *1 (C.D.
Cal. Jul. 21, 2020) (“The Ninth Circuit has not provided any factors that district courts should
consider when exercising this discretion [to appoint counsel], but courts often look to
whether the defendant has demonstrated potential eligibility for a sentence reduction . . . .”).
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any other equitable concerns.?80 Alongside these factors, some courts
considered a person’s ability to accomplish necessary investigation or whether
the court would need to make credibility determinations or would need expert
testimony.?8! In determining the incarcerated person’s ability to present the
motion, some courts considered their “education, literacy, experience, and the
restraints placed upon [them] by incarceration.”?82

The interests-of-justice test was the most frequently cited test for
determining whether appointment of counsel in compassionate release motions
was warranted. However, courts named numerous other tests in making this
determination, including whether appointment was necessary “in the interest of
fairness,”?83 “judicial economy,”?84 “good cause,”?8> or “to ensure a just
outcome.”?8¢ Many courts provided no reasoning for their denials and found
requests for appointment moot after denying incarcerated individuals’ pro se
motions.287

C. District Courts Dissuading Appointment of Counsel

A small number of district courts issued orders that stopped appointment of
counsel in compassionate release cases. Three district courts in the Seventh
Circuit—the Southern District of Illinois, the Southern District of Indiana, and
the Eastern District of Wisconsin—filed orders prohibiting appointment of

280 See, e g., United States v. Thompson, No. 03-00168, 2023 WL 5729935, at *1 n.1
(S.D. Ala. Sept. 5, 2023) (citing United States v. Cain, 827 F. App’x 915, 921 (11th Cir.
2020); Pinson, 2023 WL 6886118, at *2 (citing Williams v. Meese, 926 F.2d 994, 996 (10th
Cir. 1991)); United States v. Neth, No. 14-CR-00209, 2022 WL 2764242, at *1 (D. Or. July
14, 2022) (citing Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)); United States v.
Prieto, No. 19-cr-142, 2022 WL 17718422, at *1 (W.D. Ky. Dec. 15, 2022) (citing United
States v. Woods, No. 03-CR-069, 2020 WL 5805324, at *3 (E.D. Tenn. Sept. 28, 2020)).

281 See, e.g., United States v. Rollins, No. 14-22, 2023 WL 3203484, at *1 (D. Del. May
2, 2023); United States v. de la Garza, No. 19-cr-01401-2, 2021 WL 2682035, at *1 (S.D.
Tex. June 30, 2021) (“[TThe Court should appoint counsel in the interest of justice
when . . . the movant is demonstrably severely hampered in...investigating relevant
facts.”); United States v. Reed, No. 06-193, 2022 WL 1120046, at *2 (W.D. Pa. Apr. 14,
2022) (discussing that factors include “the degree to which factual investigation is required
and [the pro se litigant’s] ability to pursue such investigation” (citation omitted)).

282 See, e.g., Reed, 2022 WL 1120046, at *2 (citation omitted).

283 See, e.g., United States v. Coffey, No. 20-CR-003-03, 2021 WL 5173351, at *2 (E.D.
Ky. Nov. 5, 2021).

284 See e, g., Order at 1, United States v. Vanholten, No. 12-cr-00096 (M.D. Fla. Mar. 1,
2023), ECF No. 89 (appointing counsel in “the interests of justice and judicial economy”).

285 See, e. 2., Order, United States v. Duenas, No. 17-cr-00038 (D. Guam Jan. 25, 2021),
ECF No. 63.

286 See, e.g., United States v. Clark, No. 111-070, 2021 WL 4942867, at *1 n.1 (S.D.
Ga. Oct. 22, 2021).

287 See, e.g., United States v. Walker, No. 17-CR-539, 2020 WL 5258287, at *5 (N.D.
Ala. Sept. 3, 2020).
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counsel for motions filed under § 3582(c).288 Two district courts—the Western
District of North Carolina and Southern District of Ohio—filed orders
dissuading judges from appointing counsel.28°

In the first group of outliers, three courts ordered that, based on the Seventh
Circuit’s decision in United States v. Foster,?90 “neither the Constitution nor the
[CJA] entitle[d] persons seeking sentence adjustments under the statute to
appointed counsel at public expense.”?°! In Foster, the Seventh Circuit denied
an attorney’s request to be appointed for an appeal because those who seek
sentence reductions under § 3582(c) “do not receive counsel at public
expense.”?2 Based on this finding, all three courts issued orders vacating
previous general orders that had authorized the appointment of counsel for
reduction-in-sentence motions.2?3 District courts relying on Foster to deny even
the discretion to appoint counsel, however, are ignoring that the Seventh Circuit
has since said this was an incorrect interpretation of Foster. Indeed, in United
States v. Guerrero, the lower court denied the request for an attorney in a
compassionate release case, asserting that Foster “required this result.”>%4 On
review, the Seventh Circuit explicitly rejected the court’s interpretation, stating
that “Foster holds that district courts are not required to appoint counsel under
these circumstances, but it does not prohibit them from doing s0.”2%> A year
later, in United States v. Blake, the Seventh Circuit repeated that district courts
“have discretion to recruit and sometimes appoint counsel for prisoners seeking
post-judgment benefits but prisoners do not have a constitutional or statutory
entitlement to appointed counsel.”?° With a laser focus on holdings finding a
lack of entitlement to counsel—and with a head-in-the-sand approach to any
other outcome??’—the government in a few cases has argued that Foster and

288 See orders cited supra note 35.

289 See orders cited supra note 36.

290 United States v. Foster, 706 F.3d 887, 888 (7th Cir. 2013).

291 See General Order, In re Jan. 8, 2019 Order Re: First Step Act of 2018, No. 23-4
(E.D. Wis. Apr. 18, 2023).

292 Foster, 706 F.3d at 888.

293 See orders cited supra note 35.

22‘5‘ United States v. Guerrero, 946 F.3d 983, 985 (7th Cir. 2020).

1d.

296 United States v. Blake, 986 F.3d 756, 758 (7th Cir. 2021) (citation omitted).

297 Some district courts have also found that Foster does not apply to compassionate
release motions at all; therefore appointment of counsel is warranted. The U.S. District Court
for the Southern District of Illinois reasoned that a motion for compassionate release
“constitutes an extended sentencing proceeding, thereby requiring the appointment of
counsel for indigent prisoners.” United States v. Richardson, No. 18-CR-30066, 2021 WL
76385, at *1 (S.D. I11. Jan. 8, 2021) (emphasis omitted).
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Blake held that appointment of counsel was unlawful.2°8 However, the Seventh
Circuit has refused to reach the merits of these arguments.2%°

In the Western District of North Carolina, a standing order strongly
discouraged appointment in compassionate release motions but recognized that
the CJA statute allows an individual judge to appoint counsel in a particular case
if they so choose.3%0 But that same order expressly required any appointed
counsel to withdraw if a “motion is in whole or in part a compassionate release
motion.”3%! In the Southern District of Ohio, a 2020 general order recognized
the discretion to appoint counsel under the CJA statute.392 However, in 2022,
due to the availability of COVID-19 vaccinations, the court rescinded this order,
determining that “automatic appointment of counsel” was no longer
warranted.393 The order further advised that “incarcerated defendants are free to
file pro se motions for compassionate release or to engage private counsel.”304

V. PROPOSAL FOR “INTERESTS OF JUSTICE” FACTORS WHEN
CONSIDERING APPOINTMENT

When 1 first began analyzing whether courts appointed counsel, some
courts’ lack of knowledge regarding compassionate release motions was
striking. But once immersed in the history of federal compassionate release and
how the BOP rarely used its discretion, I realized that very few judges had any
experience with compassionate release motions prior to the FSA. In other words,
judges were suddenly inundated with pro se motions without any guidance about
how to assess the merits of those claims—especially when the claims included
little to no investigation, evidence, or legal knowledge. However, as evidenced
by forty-one district courts issuing orders that educated and streamlined the

298 See United States v. Manning, 5 F.4th 803, 806 (7th Cir. 2021); United States v.
Wrice, No. 21-1947, 2021 WL 7209619, at *2 (7th Cir. Dec. 20, 2021).

299 See United States v. Bonds, 121 F.4th 1129, 1131 (7th Cir. 2024) (refusing to reach
the merits and explaining that the panel was divided on whether § 3006A “permits a court to
appoint counsel at public expense—whether in an individual case or through a general order”
(citation omitted)); Manning, 5 F.4th at 806-07 (refusing to reach the merits of the
government’s argument because the government never objected to appointment and the
forum for a facial challenge to an administrative order is the circuit’s Judicial Council); see
also id. at 806 n.3 (“Other districts within this circuit have similar general orders appointing
public defenders’ offices to represent indigent prisoners with non-frivolous compassionate-
release requests.”).

300 Standing Order, In re Appointment of Counsel for Motions for a Sentence Reduction
Pursuant to the First Step Act, No. 21-mc-00228 (W.D.N.C. Dec. 16, 2021).

30174, at 1 n.2.

302 Amended General Order, In re Further Order Regarding Court Operations Under the
Ongoing Exigent Circumstances Created by COVID-19, Appointment of Counsel for
Compassionate Release Motions, No. 20-21 (S.D. Ohio Sept. 8, 2020).

3030rder Rescinding General Order 20-21, In re Appointment of Counsel for
Con;gissionate Release Motions, No. 22-13 (S.D. Ohio Apr. 27, 2022).

1d.
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appointment of counsel, some courts did recognize the complexity of the legal
and factual issues presented in these pro se motions, as well as the judicial
economy that appointing attorneys afforded the courts.3%5 The remaining district
courts should follow their example and issue guidance encouraging appointment
or screening by public defenders.

Following the lessons learned in collecting this new, nationwide dataset of
appointment orders and denials, this Article proposes that courts should consider
following a new framework when determining whether appointment in
compassionate release motions is in the interests of justice. Courts should
consider the following:

(1) whether appointing counsel will serve judicial economy;
(2) whether it plainly appears that the person is not entitled to relief;

(3) to what extent the incarcerated person has the ability to acquire
records, affidavits, and letters necessary;

(4) whether an expert is potentially needed to understand medical or
mental health issues;

(5) to what extent the person raised a novel legal issue requiring
sophisticated legal arguments;

(6) the extent of the person’s inability to represent themself given their
physical, mental, or cognitive issues; and

(7) whether retaliation is possible if the person attempts to investigate
on their own.

A. The Judicial Economy Factor

Appointing counsel inevitably furthers judicial economy. Legislatures have
recognized that one goal of meaningful and effective access to the courts is the
“diminution in the number of groundless petitions™ filed.3%¢ If courts appoint
attorneys, they will avoid months and years of responding to handwritten
requests for compassionate release.397 Attorneys will also streamline litigation
by reviewing the person’s records. If the attorney finds the person would not

305 See Appendix.

306 Bounds v. Smith, 430 U.S. 817, 821 (1977) (citing North Carolina’s application to
the Federal Law Enforcement Assistance Administration “for a grant to cover 90% of the
cost of setting up [prison law] libraries and training a librarian and inmate clerks”).

307 See, e.g., United States v. Mollica, 640 F. Supp. 3d 1209, 1212 (N.D. Ala. 2022)
(“Ms. Mollica now requests compassionate release yet a third time . . . .”).
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qualify for compassionate release, counsel can educate the incarcerated person
on potential alternate avenues of relief. For example, counsel may find that the
person’s circumstances will not qualify as extraordinary and compelling until
they reach a certain age or served more prison time, thus providing a timeline to
the person wishing for a new sentence. This much-needed legal advice will help
in stopping successive motions.308

The presence of counsel also saves the courts money. Appointed counsel
can save the courts thousands of dollars by providing courts and prosecutors
with timely and thoughtful motions that can quickly resolve the case. Unlike
most post-sentencing litigation, compassionate release motions can be granted
within days of filing. A well-researched motion can outline the many reasons
why resentencing is obvious.

The case of the very first person released under the FSA highlights these
benefits. In 2019, Matthew Charles was the first person released under the
FSA.3%° He was a model inmate who served twenty-one years of a thirty-five-
year sentence for trafficking crack cocaine and committing violent offenses.310
His motion was granted two days after filing.3!! Following his release, an
advocate for criminal justice reform praised the decision, noting that Charles
was no longer a danger to the public and asserting that serving fourteen more
years in prison would have done nothing additional to rehabilitate him and
would have “cost taxpayers an additional $520,000.”312 For reference, the
average cost of incarcerating a healthy person was $27,549 per year in 2015.313
That number nearly doubled to $58,956 for an older person who required more
health care.3!% Counsel likely spent weeks on this motion, but a well-written
motion, buttressed by exhibits, allowed the government to forgo a response and
the court to spend precious little time on a single order.

308 Meredith B. Esser, Extraordinary Punishment: Conditions of Confinement and
Compassionate Release, 92 FORDHAM L. REv. 1369, 1421 (2024) (“One potential
anxiety . . . is that a more expansive use of compassionate release as a vehicle for redressing
harm also has the potential to open the floodgates to many more compassionate release
motions.”).

309 Shon Hopwood, Second Looks & Second Chances, 41 CARDOZO L. REV. 83, 84, 87
(2019).

310 7d. at 84-85.

311In an interview after his release, Mr. Charles exclaimed, “I just got this motion two
days ago, and nothing in the federal system goes that fast.” Zachary Petrizzo, Matthew
Charles and the Impact of the First Step Act, TOWNHALL (Jan. 10, 2019), https://
townhall.com/tipsheet/zacharypetrizzo/2019/01/10/matthew-charles-and-the-impact-of-the-first-
step-3alczt-n2538769 [https://perma.cc/VD7U-BDEA].

Id.

313 Sam Levine, Federal Prisons are Failing Aging Inmates, Justice Department Says,
HurrPosT (May 6, 2015), https://www.huffpost.com/entry/aging-inmates-federal-prisons n
7225674 [https://perma.cc/SBMR-22AX].

314 14: see also TINA CHIU, VERA INST. OF JUST., IT’S ABOUT TIME: AGING PRISONERS,
INCREASING COSTS, AND GERIATRIC RELEASE 5 (Jules Verdone et al. eds., 2010) (suggesting
the costs are even higher).
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Kennin Dewberry’s cases (discussed below) showcase how much time an
early appointment can save.3!> Mr. Dewberry filed four pro se motions, which
were all opposed, reviewed, and denied. Then, with an attorney and no other
change, the court granted his motion.

B. Plainly Appears Individual Is Not Entitled to Relief

Judges often hold the incorrect belief that compassionate release motions
are straightforward and not complex. Some aspects of these motions are simple.
For example, the “extraordinary and compelling” prong requires some
straightforward information such as age, time served, release dates, and
convictions.316 But, as discussed below, substantial evidence is required to meet
the other elements—Iike proof that one’s family member is incapacitated, or
that ones’ maladies are “a serious deterioration . ..because of the aging
process.”317

Two factors likely contribute to courts’ misguided belief regarding the
complexity of compassionate release motions. First, courts are probably
influenced by the BOP’s thirty-year practice of bringing only terminal cases to
courts.3!® Under the BOP’s rigid standards, a BOP doctor’s report stating that
the person would die within a few months was all the court needed to find
extraordinary and compelling reasons. Second, courts are familiar with
sentence-reduction motions under 18 U.S.C. § 3582(c)(2), which allows a court
to reduce a sentence after the Commission made retroactive changes to the
person’s sentencing range.’'® Unlike compassionate release motions,
incarcerated individuals could bring sentence-reduction motions before courts
prior to the FSA.320 Thus, for decades, courts routinely reviewed such pro se
motions and denied appointment of counsel, finding § 3582(c)(2) motions
straightforward.3?! A § 3582(c)(2) motion is “a mathematical recalculation
based on a changed guidelines provision—a technical adjustment of the
sentence.”?2 As discussed below, however, the evidence needed to prove

315 See infira Part V.E.

316 See supra Part I11.

317 See U.S. SENT’G GUIDELINES MANUAL §§ 1B1.13(b)(2)~(3) (U.S. SENT’G COMM’N
2023); Cannon & Johnson, supra note 104, at 48 (arguing that “high quality legal work on
compassionate release cases require[s] medical expertise”).

318 See Casey N. Ferri, A Stuck Safety Valve: The Inadequacy of Compassionate Release
for Elderly Inmates, 43 STETSON L. REv. 197, 223 (2013) (“[H]istorically, motions for
compassionate release have been granted only when a prisoner has a terminal illness with a
medical prognosis that he or she has one year or less to live.”).

319 See, e.g., United States v. Foster, 706 F.3d 887, 887 (7th Cir. 2013).

320 See General Order, In re Motions for Compassionate Release, No. 22-022 (D. Utah
Dec. 13, 2022).

321 See id.

322 United States v. Richardson, No. 18-CR-30066, 2021 WL 76385, at *1 (S.D. 111 Jan.
8, 2021) (describing the difference between a motion to reduce sentence and a motion for
compassionate release under § 3582(c)).
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extraordinary and compelling circumstances is nowhere close to what is needed
for a technical adjustment.

To help overcome this bias, courts should follow a Utah administrative
order’s standard for appointment that guided courts in screening cases.323 In
deciding what the individual must prove to show a need for counsel, the order
stated that courts will screen pro se cases only to “verify” that the requirements
of the compassionate release statute have been met and determine whether it
“plainly appears” that the individual “is not entitled to relief.”324 A plain reading
of the order sends the message that appointment of counsel should be the default.

The order went on to give examples of limited circumstances when a person
was plainly not entitled to relief—"e.g., the defendant has failed to exhaust all
administrative rights [or] filed a successive motion to a previously denied
motion without identifying new extraordinary or compelling circumstances.”32
This language best captures how courts can screen cases with the limited
information they receive from pro se requests for counsel without mistakenly
requiring the incarcerated person to prove their case’s merits before acquiring
counsel.

Without such guidance, courts are denying relief—and counsel—to people
who meet all the compassionate release factors. For example, in the Eastern
District of Arkansas, eighty-two-year-old Earnes Lee Smith filed a motion for
an attorney for his “extraordinary and compelling medical issues, which are age
related, [and] are incurable.”32¢ He attached records showing diagnoses and
medications for diabetes, cataracts, hearing loss, hypertension, peripheral
vascular disease, remission from colon cancer, and many other conditions.327
He also produced his administrative request denial. In that denial, the BOP
admitted Mr. Smith suffered from “chronic medical conditions.”28 But the
court denied appointment, finding the court’s review of medical records showed
all medical issues were “controlled with medication.”32° Therefore, Mr. Smith
“presented no evidence to support his claims of ‘extraordinary and compelling
health issues.””330 The court made this assessment with no medical expert
opinion and based on its paltry review of a list of diagnoses and medications.

The court also appeared to be conflating the “medical circumstances”
category with the “age of the defendant” category. Proof that Mr. Smith was on

323 See General Order, supra note 320.

32414, at 1.

32514 at 1-2.

326 Defendant’s Motion for the Assignment of Counsel at 5, 24, United States v. Smith,
No. 95-cr-00019 (E.D. Ark. Jan. 22, 2019), ECF No. 426.

3271d. at 12-23.

328 4. at 9; see About Chronic Disease, UNIV. OF MICH. CTR. FOR MANAGING CHRONIC
DISEASE, https://cmed.sph.umich.edu/about/about-chronic-disease  [https://perma.cc/QWV9-
QSGC] (“Chronic diseases are long-lasting conditions that usually can be controlled but not
cured.”).

iiz Order, Smith, No. 95-cr-00019 (E.D. Ark. Jan. 23, 2019), ECF No. 427.

1d.
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medication provided some proof that he didn’t suffer from a terminal illness or
a serious medical condition that required long-term care or diminished his
ability to care for himself, although the court likely lacked the medical expertise
to make such a finding without an expert or affidavit from a BOP doctor.
However, proof that the BOP provided medication does nothing to prove that
Mr. Smith wasn’t “experiencing a serious deterioration in physical or mental
health because of the aging process.”33!

Had the district court been given guidance similar to the District of Utah
order, it is likely, at minimum, that Mr. Smith would have been appointed
counsel. A “plainly appears” standard would have helped the court focus on the
specific category argued in Mr. Smith’s claim. The court put the cart before the
horse by requiring him to prove that the court would grant his compassionate
release motion before appointing counsel. In applying the “plainly appears”
standard, the court would require only a “threshold showing of some likelihood
of merit.”332 Mr. Smith met this threshold showing. He was over the age of
sixty-five (he was eighty-two), experiencing serious deterioration because of the
aging process (he had multiple medical diagnoses requiring continuous
treatment), and had served at least ten years of his term of imprisonment.333 If
the court had followed the “plainly appears” standard, then the motion would
have been sent to the FPD to determine whether Mr. Smith’s claims required
counsel. Appointed counsel would be in a far better position to assist the
incarcerated individual than the judge struggling to understand complex medical
issues described by a prisoner who lacks medical, let alone legal, expertise.

C. Ability to Acquire Records, Affidavits, and Letters of Support
Necessary to Reach Merits

When considering the factual complexity of a compassionate release
motion, courts must consider the incarcerated person’s inability to acquire
records that are paramount to show extraordinary and compelling
circumstances. This is true for all categories recognized by the Commission.

Some courts recognize the incarcerated individual’s difficulty in acquiring
necessary records and require prosecutors to collect BOP records for the
defense.33* In one order, the chief judge approved additional funding for CJA
attorneys, citing “the complexity involved with a typical motion for

331 See U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(2) (U.S. SENT’G COMM’N 2023).

332 This is the standard used for appointment of counsel in federal appeals. See, e.g.,
Johnston v. Maha, 606 F.3d 39, 41 (2d Cir. 2010) (quoting Cooper v. A. Sargenti Co., 877
F.2d 170, 174 (2d Cir. 1989)).

333 Defendant’s Motion for the Assignment of Counsel, supra note 326, at 4; see also
Order, supra note 329. An example of an argument that “plainly appears” to lack merit would
have been if Mr. Smith had been only sixty-two yet was making an argument based on a
factor that required him to be over sixty-five. See U.S. SENT’G GUIDELINES MANUAL
§ 1B1.13(b)(2) (U.S. SENT’G COMM’N 2023).

334 See General Order, supra note 248, at 3.
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compassionate release.”33 Such orders would be unnecessary if incarcerated
individuals had access to any evidence in their own BOP records. Courts without
administrative orders also recognized the need for attorneys “to better develop
the record” in such motions.33¢ Records outside the BOP—e.g., family
members’ medical records, children’s court records regarding guardianship,
letters of support—are also impossible to obtain for someone with no access to
the outside world. Prosecutors have also requested counsel for pro se individuals
so attorneys could get access to and review a family member’s medical
records.337

However, another group of judges failed to understand that a compassionate
release motion is factually complex even when there is evidence that an inmate
cannot acquire the records necessary to prove his claims. When considering the
complexity of a case, judges failed to account for the extensive investigation
required to prove an extraordinary and compelling circumstance in all
categories, including the “unusually long sentence” category. To draft a
successful motion, an incarcerated individual needs to provide (1) copious
records, (2) witness affidavits or letters of support, (3) a comprehensive release
plan, and (4) proof of rehabilitation or lack of dangerousness.338 Unfortunately,
incarcerated individuals have far less access to information than most courts
realize.33 Pro se incarcerated litigants” investigative efforts are greatly limited
by their out-of-cell time, law library access, and the location of their family.340
Therefore, whatever minimum investigation they are able to conduct, it will take
longer to obtain, process, and incorporate into their handwritten or typed
motions. And when one is sick, elderly, or needs to care for their loved ones,
time is of the essence. Moreover, BOP’s exclusive control of a persons’ prison
records compounds those obvious barriers to meaningful investigation.

335 General Order at 5, In re District Protocol for Processing Applications Under First
Step Act § 603 (2018), No. 692-B (S.D. Cal. Mar. 4, 2021).

336 Order, supra note 284.

337 See, e.g., United States v. Clarke, No. 19cr86-4, 2023 WL 3358306, at *2 (E.D. Va.
May 10, 2023).

338 See, e.g., United States v. Perkins, No. 97-cv-00055, 2023 WL 158910, at *4—5 (N.D.
Tex. Jan. 11, 2023) (granting a sentence reduction based on factors such as the change in law
for § 924(c) “stacked” charges and Mr. Perkins’s “solid release plan” to work and to care for
his stepson and aging mother-in-law).

339 See Billman v. Ind. Dep’t of Corr., 56 F.3d 785, 790 (7th Cir. 1995) (“[1]t is far more
difficult for a prisoner to write a detailed complaint than a free person to do so, and again
this is not because the prisoner does not know the law but because he is not able to investigate
before filing suit.”).

340 See generally Lewis v. Casey, 518 U.S. 343 (1996). After the Court’s decision in
Lewis, many prisoners have little to no access to law libraries at all. JOHN HOWARD ASS’N,
PRISONER ACCESS TO THE COURT AND ADEQUATE LAW LIBRARY: NINE RECOMMENDATIONS
FOR SYSTEM IMPROVEMENT 4 (2019) (“[Pleople who are incarcerated frequently
report . . . that they do not have adequate access to the prison law library . . . .”).
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Below are short examples highlighting the records necessary for each
extraordinary and compelling category and the difficulty in collecting those
records.

As shown in Beck and Bardell,**! making a “medically necessary” case
requires a high level of competence and freedom to acquire, understand, and
explain one’s medical records and the BOP’s negligence in providing medical
care. For example, to document Tyrone Davis’s debilitating illnesses relating to
his failing kidneys and heart, the Clinic collected thousands of pages of records
from the BOP, multiple hospitals, and specialists he visited for X-rays and
nephrology evaluations.3*2 In total, I reviewed over three thousand pages of
medical records. But getting those pivotal records from the BOP was a long,
drawn-out battle. The BOP retains exclusive control over all documentation
necessary for litigation, including medical and psychiatric records,
administrative grievances, and disciplinary history.34? 1 have witnessed BOP
staff routinely refuse to help inmates get access to their BOP records.

If the case counselor refuses or delays, the inmate’s only other option is to
file a Freedom of Information Act (“FOIA”) request. I have filed many FOIA
requests with the BOP—the equivalent of whistling in the wind. FOIA requests
are filed, but it is expected that the BOP will unnecessarily delay production if
these records are requested by the defense. Instead, I utilize every avenue to gain
access to records.3** I beg the government, email the BOP case counselor, hound
regional counsel, locate the outside hospitals the inmate has been sent to, and
send requests directly to the hospital. I can do this because [ have something my
client does not—unfettered access to email and phones. Even with our
representation and limitless access to phones and email, we have seen BOP staff
refuse to provide records or take over six months to do s0.34

At the same time, lack of access to space and privacy greatly impedes an
incarcerated individual’s ability to maintain copious medical records. BOP
prison conditions make it difficult to keep track of one’s belongings. Many
clients share cells with at least one other person— sometimes two or three. The
size of one’s cell, coupled with a lack of privacy, makes securing one’s hospital
records nearly impossible. Counsel is better equipped to acquire, store, and

341 See supra Part ITLA.

342 Supplemental Motion for Compassionate Release Pursuant to the First Step Act,
supra note 3.

343 See 28 C.F.R. § 543.10 (2024). See generally FED. BUREAU OF PRISONS, U.S. DEP’T
OF JUST, No. 6090.04, HEALTH INFORMATION MANAGEMENT (2015).

344 “Defenders have a hard enough time getting medical records from the BOP on behalf
of the individuals who are the subject of those records.” FED. PUB. & CMTY. DEFS., supra
note 98, at 24.

345 Prison staff’s reluctance to help in the production of information necessary for
litigation is also seen in other pro se state civil cases. See Santiago v. Walls, 599 F.3d 749,
765 (7th Cir. 2010) (“[A]lthough the district court apparently expected him to negotiate with
prison officials with respect to his information needs, he hardly found a receptive, or
cooperative, ear.”).
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protect confidential records. The reality is that people often have valid reasons,
including their own safety, not to accumulate personal records—such as
criminal records, medical diagnoses making them vulnerable, or sexual assault
allegations—inside a prison cell they are forced to share with a stranger or
strangers.

Sexual assault victims must obtain documentary support to substantiate
claims that a BOP employee sexually abused them.’4® The Commission
provided no requirement for or indication of how an incarcerated person would
get these records to prove their case.3*” In my clinic’s representation of an FCI
Dublin victim, we attached numerous records to substantiate her claims: BOP
medical and mental health records documenting her trauma, statements from
incarcerated women who saw the abuse, and news articles investigating the
“rape club” at FCI Dublin.3*® We collected the testimony and trial transcripts
from the warden’s trial and sentencing.3*® We interviewed the FBI investigators
who investigated her assault. Just like people in medical cases, the technological
disadvantages of the incarcerated imperil their ability to represent themselves.
Inmates lack the privacy needed to conduct research and witness interviews.

For those filing motions to care for their families, any records needed are
located outside their prison walls. Even when inmates can provide cogent and
thoughtful arguments about caring for their loved ones, judges generally fail to
recognize the family circumstances exception without the benefit of attorney
investigation and provision of records.

Vernon Snype, for instance, filed a five-page, typewritten motion describing
his wife’s complete incapacitation due to schizophrenia.33? He provided his
daughter’s emails detailing his wife’s medical situation and contact information
for his future employer and landlord.33! He also persuasively built a narrative of
exemplary rehabilitation: he had two minor disciplinary violations in twenty
years, was employed as a supervisor in the prison’s kitchen, had obtained
associate’s and bachelor’s degrees prior to his time in prison, and was a sought-
out mentor for young, troubled inmates.3>? The court denied his pro se motion,
stating that his daughter’s emails and Mr. Snype’s claims failed to “meet the
high standard” of showing he was the only person available to care for his

346 See Esser, supra note 184, at 200-01 (“[Tlhe guideline explicitly requires that the
sexual or physical abuse be substantiated by some outside proof. ... [TThis so-called
‘substantiation’ requirement is likely to bar relief for many litigants....” (footnote
omitted)).

347 See id. at 190-91.

348 See, e. g., Fernandez, supra note 179.

349 See, e.g., 3 Transcript of Trial Proceedings, United States v. Garcia, No. 21-cr-00429
(N.D. Cal. Nov. 29, 2022), ECF No. 88.

350 5ee generally Motion for Compassionate Release Pursuant to 18 U.S.C
3582(c)(1)(A), United States v. Snype, 02-cr-00939 (S.D.N.Y. Dec. 2, 2020), ECF No. 125.

31d. at4-5.

3521d. at 4.
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partner.333 Mr. Snype then got an attorney, who filed a forty-five-page second
request for compassionate release to care for his incapacitated wife.33* His
attorney tracked down witness statements crediting Mr. Snype’s assertions
about his wife’s debilitating schizophrenia and need for her husband’s care.3%>
Counsel provided family member affidavits discussing his wife’s homelessness
and disheveled appearance.33% Counsel included affidavits describing his wife’s
statements to family members that she would only be cared for by Mr. Snype.3>7
Counsel even provided a short affidavit from his wife agreeing that Mr. Snype
was the only person who could help her.33® His lawyer also acquired BOP staff
letters regaling Mr. Snype’s “good standing,” his “remarkable” disciplinary
record, and mentorship of young inmates.33® No longer left with only Mr.
Snype’s assertions and pleas, the court granted his motion.3°0 Where “no single
factor” justified release, Mr. Snype’s “total circumstances” made a “showing of
extraordinary and compelling reasons.”3¢! Without an attorney to collect family
medical records and children’s confidential court records, and the legal acumen
to collect relevant case law across jurisdictions, judges will continue to ignore
or fail to realize the traumatic circumstances of children left in difficult homes
or foster care and of sick loved ones left to care for themselves.362

As shown by Perry Malone’s case, 3% the category for unusually long
sentences also requires significant documentation because a change in law can
qualify as an extraordinary and compelling reason only “after full consideration
of the defendant’s individualized circumstances.”3%* In evaluating this factor,
courts have looked at post-conviction conduct and factors that would
demonstrate higher potential for rehabilitation and lower culpability, such as the

353 Memorandum Decision at 9-10, Snype, 02-cr-00939 (S.D.N.Y. March 29, 2021),
ECF No. 136.

354 See generally Letter Motion, Snype, No. 02-cr-00939 (S.D.N.Y. Mar. 27, 2023), ECF
No. 145.

3351d. at 16-21.

336 1d. at 16-17.

35714

33814, at 15.

339 1d. at 22-24.

360 United States v. Snype, 683 F. Supp. 3d 351, 367 (S.D.N.Y. 2023).

36114 at 364 (citation omitted).

362 See, e.g., United States v. Goodwin, No. 16-00008, 2021 WL 1966825, at *1 (S.D.
Ala. May 17, 2021) (denying Mr. Goodwin’s pro se motion). Mr. Goodwin stated
emphatically in a thirteen-page pro se motion that “[n]o one can be a primary care provider”
for his fourteen-year-old son, including Mr. Goodwin’s seventy-two-year-old father.
Response to Government’s Opposition to Motion for a Reduction in Sentence Pursuant to
the First Step Act and the Changes to the Compassionate Release Statute and 18 U.S.C.
§ 3582(c)(1)(A)(i) at 12, Goodwin, No. 16-cr-00008 (S.D. Ala. Apr. 19, 2021), ECF No. 72.

363 See supra Part IILE.

364 U.S. SENT’G GUIDELINES MANUAL § 1B1.13(b)(6) (U.S. SENT’G COMM’N 2023).
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person’s age when the offense was committed.365 When evaluating a person’s
post-conviction conduct in prison, courts need records documenting
incarcerated persons’ education, employment, disciplinary history, volunteer
work, and efforts to maintain their family relationships.30 Many administrative
orders recognize the significance of BOP records by ordering the OUSA to help
facilitate the collection of progress reports, education, employment, and
disciplinary data.3¢”7 Such records are critical for all compassionate release
motions because courts must consider the § 3553(a) factors and whether the
movant poses a danger to “any other person or to the community.”3%% In
evaluating dangerousness, courts are to consider an incarcerated person’s
present circumstances rather than his past conduct and criminal history alone.36°

D. Will an Expert Be Needed to Help the Court Understand Medical or
Mental Health Issues?

Expert review of medical records is pivotal in the success of a medically
necessary or family-circumstances compassionate release motion.37? Even for a
prosecutor, compassionate release cases are “[t]ime consuming and
exhausting,” and prosecutors are being asked “to make medical decisions” they
are not qualified to make.3”! The Medical Justice Alliance (MJA), a nonprofit
of physicians and health professionals volunteering their services, provides
medical expert opinions for compassionate release cases.3’2 In March 2023,
courts had granted approximately 50% of federal compassionate release cases
involving MJA expert affidavits.373 As of January 2025, MJA’s success rate was

365 See, e.g., United States v. Legrand, No. 10-052, 2024 WL 2941282, at *7 (D. Md.
June 11, 2024).

366 See, e.g., Letter Motion, supra note 354, at 15-24.

367 See, e. g., General Order, supra note 248, at 3.

368U.S. SENT’G GUIDELINES MANUAL § 1B1.13(a) (U.S. SENT’G COMM’N 2023); 18
U.S.C. § 3142(g).

369 See 18 U.S.C. § 3142(g); see also Pepper v. United States, 562 U.S. 476, 491 (2011).

370 Cannon & Johnson, supra note 104, at 48 (highlighting the need for medical-legal
Partnerships in the compassionate release context because “high quality legal work on
compassionate release cases require[s] medical expertise”).

371 Steven Wasserman, President, Nat’l Ass’n of Assistant U.S. Att’ys, Public
Comments on Proposed 2023 Amendments to the Federal Sentencing Guidelines, at 2 (Mar.
14, 2023), in U.S. SENT’G CoMM’N, BAC 2210-40, 20222023 PROPOSED AMENDMENTS/
PuBLIC COMMENT, 88 FR 7180, https://www.ussc.gov/sites/default/files/pdf/amendment-
process/public-comment/202303/88FR7180_public-comment.pdf [https://perma.cc/C6BP-
GQBQ].

372 MED. JUST. ALL., https://medicaljusticealliance.org [https:/perma.cc/38PJ-V4KS].

373 Mark Fenig & William Weber, Med. Just. All., Public Comment on Proposed
Amendment #1, “First Step Act—Reduction in Term of Imprisonment Under 18 U.S.C.
§ 3582(c)(1)(A),” at 3, in U.S. SENT’G COMM’N, supra note 371.
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85%.374 In comparison, only 16.2% of total federal compassionate release
motions were granted by courts from October 2019 to September 2022.375

Even if a sick inmate isn’t shackled to a hospital bed, they lack the ability
to acquire a medical expert for their motion. Finding experts requires something
many inmates lack—unfettered access to the internet and confidential phone
calls. Without counsel, an inmate would be left to locate experts on their own.
If the person was able to find an expert, they would have no right to a
confidential call with that expert.37¢ Even with an attorney, it is a daily and
constant battle to get an expert assessment done for my clients. In one case, it
took students two months of back-and-forth contact with the BOP to set up a
single, two-hour phone call with the client. In that case, our client suffered from
complex PTSD and other mental illnesses that the BOP was failing to treat.3””
For her motion, we needed a psychologist to interview her and provide a
declaration to the judge that explained her current mental health needs, the
trauma she suffered both before prison and during incarceration, and the lack of
medical care provided to her by the BOP. For weeks, my students emailed and
called the BOP to schedule an assessment. The BOP first ignored our emails.
Then the BOP denied any assessment on the misconstrued basis that we were
attempting to provide her mental health treatment. We finally got a single, two-
hour phone call between her and our psychologist. In other words, even with
counsel, it can be a struggle to schedule a conversation between an expert and
an incarcerated person. Without counsel, there is virtually no chance.

Having an attorney from the start in a medical case saves the court and
government from sifting through multiple filings and thousands of records.
Douglas Ford suffered from diabetes and hypertension while serving a twenty-
year sentence.3’® Mr. Ford was represented by Katie Tinto, director of the
University of California Irvine’s Criminal Justice Clinic.37® Professor Tinto
found Dr. Arnold Seto, a cardiologist, who informed the court that, although
Mr. Ford did not have a terminal illness, his chronic conditions put him at
increased risk of heart attack, stroke, blindness, and kidney disease.?8? Dr. Seto
explained that Mr. Ford’s condition was not terminal at the moment but that he

374 gAbout Us, MED. JUST. ALL., https://medicaljusticealliance.org/about [https:/perma.cc/
8VVV-2UW4].

375 See U.S. SENT’G COMM’N, supra note 86, at tbl.1.

376 See U.S. DEP’T OF JUST., LEGAL RESOURCE GUIDE TO THE FEDERAL BUREAU OF
PrisoNs 33, 37 (2019), https://www.bop.gov/resources/pdfs/legal guide march 2019.pdf
[https://perma.cc/ QW6W-3ATF].

377 Our client agreed for her story to be told in this Article without citations and without
her name.

378 United States v. Ford, No. 10-CR-00292-01, 2021 WL 2786560, at *1-2 (W.D. La.
July 2, 2021).

379 Motion for Compassionate Release Pursuant to 18 U.S.C. § 3582(c)(1)(A) at 28,
Ford, No. 10-cr-00292-01, (W.D. La. May 13, 2021), ECF No. 42.

380 Ford, 2021 WL 2786560, at *2.
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was heading that way.38! In a single filing, Mr. Ford’s counsel succinctly and
competently educated the court and prosecutor on diabetes, hypertension, and
the changing landscape of compassionate release jurisprudence.’82 The AUSA
didn’t oppose the motion,333 and the court swiftly granted Mr. Ford’s release.384

Additionally, an attorney’s ability to acquire expert affidavits for sexual
assault victims is crucial. Expert affidavits paint in vivid detail the pain and
suffering victims experience if incarceration continues after an assault. Sexual
assault is a traumatic, personal experience that has long-term physical and
psychological effects on the victim.335 Experts can educate judges on the
psychological impact of institutional sexual violence. Our students, with the
help of several other legal clinics representing FCI Dublin victims, acquired
three expert affidavits for our client’s case. Our experts explained how
institutional sexual violence—violence committed by one’s guards—is a
seriously deleterious event with wide-ranging negative physical and mental
outcomes. Numerous victims of FCI Dublin’s “rape club” testified about the
painful after-effects of surviving institutional sexual violence. Victims
described how they “liv[ed] in fear every single day” and suffered from anxiety,
flashbacks, and nightmares.38 Experts provide insight into prisoners’
susceptibility to institutional sexual abuse because the prisoners often have
experienced abuse and trauma prior to coming to prison.3¥7 This condition,
called complex PTSD, usually produces more severe and lasting symptoms and
disability.388 With these types of expert affidavits in hand, courts released
victims. A court described one woman’s imprisonment as “exceed[ing] any
punishment that a court might consider just. . . . [e]ven referring to [the] abuse

381 See id,

382 See generally Motion for Compassionate Release Pursuant to 18 U.S.C.
§ 3582(c)(1)(A), Ford, supra note 379.

383 Ford, 2021 WL 2786560, at *1.

384 The motion was granted on July 2, 2021, less than two months after it was filed. See
id. at *4.

385 See Rebecca Campbell, Emily Dworkin & Giannina Cabral, 4n Ecological Model of
the Impact of Sexual Assault on Women’s Mental Health, 10 TRAUMA, VIOLENCE, & ABUSE
225, 225-26 (2009).

386 United States” Sentencing Memorandum and Motion for Upward Departure or
Upward Variance, supra note 180, at 14.

387 See generally BARBARA OWEN, JOYCELYN POLLOCK, JAMES WELLS & JENNIFER
LEAHY, NAT’L INST. OF CORR., CRITICAL ISSUES IMPACTING WOMEN IN THE JUSTICE SYSTEM:
A LITERATURE REVIEW (2014), https://s3.amazonaws.com/static.nicic.gov/Library/033010.pdf
[https://perma.cc/N7EE-NF4D]. Sexual violence is prevalent in both state and federal prisons
and affects people of all genders. See generally Nancy Wolff, Cynthia L. Blitz, Jing Shi,
Ronet Bachman & Jane A. Siegel, Sexual Violence Inside Prisons: Rates of Victimization,
83 J. URB. HEALTH 835 (2006).

388 Judith Lewis Herman, Complex PTSD: A Syndrome in Survivors of Prolonged and
Repeated Trauma, 5 J. TRAUMATIC STRESS 377, 383-85 (1992).
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as ‘punishment’ misses the mark—such conduct serves no legitimate sentencing
objective.”389

E. Presence of a Novel Legal Issue Requiring Sophisticated Legal
Arguments

Proving one was wronged by serving a “gross disparity” between the
sentence one received and what one would receive today for the same conduct
requires a level of historical analysis, legal acumen, and access to data that is
unavailable to the incarcerated layperson. An incarcerated person has no way to
gather the needed information to show how changes in prosecutorial discretion
have significantly lowered people’s prison exposure. For instance, for decades,
prosecutors utilized what is known as an 851-enhancement notice—requiring a
twenty-year or life sentence if a person had prior drug offenses of any kind—to
strong-arm unfair plea deals and harshly punish anyone who went to trial.3%0 If
a prosecutor requested the enhancement following a conviction, a judge had no
discretion to deviate. But today, federal prosecutors rarely file 851 notices, even
in cases where prisoners have the predicate convictions to trigger the enhanced
penalties.3°! For example, Commission data showed that in 2016, although more
than half of drug-trafficking cases in the District of Maryland were eligible for
an 851 enhancement, the government filed only seven 851 notices and
eventually withdrew two of the seven.39?

Kennin Dewberry’s case out of the District of Kansas, highlights the judicial
economy and justice allowed when attorneys are provided for those serving
draconian sentences. Mr. Dewberry, who was sentenced in 2014, received a
twenty-year sentence because the prosecutor at that time sought an 851
enhancement.3?3 In 2021, Mr. Dewberry filed a two-page handwritten motion,
asking for counsel to assist his argument that he was serving “a term of
incarceration longer than Congress now deems warranted for [his] crimes.”3%4
While he did understand generally how the FSA could help him, he lacked the

389 Order Granting Motion for Compassionate Release Pursuant to 18 U.S.C. § 3582 at
4-5, United States v. Smith, No. 20-cr-00253 (E.D. Cal. Aug. 24, 2023), ECF No. 91.

390 See, e.g., Motion for a Reduction in Sentence Pursuant to 18 U.S.C. 3582(c)(1)(A),
supra note 220, at 12.

391 Memorandum Opinion at 24 n.11, United States v. Babb, No. 04-cr-00190 (D. Md.
June 4, 2021), ECF No. 275 (citing United States v. Sappleton, No. 01-284, 2021 WL
598232, at *3—4 (D. Md. Feb. 16, 2021)).

392U.S. SENT’G COMM’N, APPLICATION AND IMPACT OF 21 U.S.C. § 851: ENHANCED
PENALTIES FOR FEDERAL DRUG TRAFFICKING OFFENDERS 48-51 tbls.A-1 & A-2 (2018),
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-publication
$/2018/20180712_851-Mand-Min.pdf [https://perma.cc/JS4J-DBDN].

93 Government’s Sentencing Memorandum at 2, United States v. Dewberry, No. 11-cr-
40078 (D. Kan. Jan. 26, 2014), ECF No. 471.

394 Pro Se Motion for Compassionate Release at 1, Dewberry, No. 11-cr-40078 (D. Kan.

Aug. 11,2021), ECF No. 871.
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legal, historical, and statistical knowledge to explain why such a change was
extraordinary and compelling. In fact, Mr. Dewberry never mentioned the 851
enhancement by name.3?3 The court denied his request.3%¢ From 2020 to 2023,
Mr. Dewberry filed four pro se motions that were focused on his serious health
issues, all of which the court denied.3%7

Finally, in late June 2023, the FPD began representing Mr. Dewberry.3%8
Nothing about Mr. Dewberry’s case or his circumstances changed between
2020, when he made his first request, and 2023. But with an attorney, the
outcome changed. The attorney detailed how current guidelines today would
result in a sentence of 121 to 151 months, far lower than the 240 months at the
time of his original sentencing.3?® The attorney also cited Tenth Circuit cases
holding that “the ‘combination’ of a lengthy mandatory minimum sentence that
would no longer apply and ‘a defendant’s unique circumstances’ constituted
extraordinary and compelling reasons.*?0 In arguing that a time-served sentence
reflected the seriousness of Mr. Dewberry’s previous drug dealing, Mr.
Dewberry’s attorney cited DOJ memoranda and opinions condemning the
sentencing disparities that affected individuals like Mr. Dewberry.#0! His
attorney provided BOP records documenting Mr. Dewberry’s anxiety,
depression, PTSD, asthma, and chronic pain from being shot nine times prior to
his incarceration.*9? These details of his suffering while incarcerated proved he
had been sufficiently punished for his crime. To support his lack of

395 See id. (noting only that his sentence had been “enhanced”).

396 Memorandum and Order, Dewberry, 2022 WL 2528108, at *5 (D. Kan. Jan. 6, 2022).

397 See generally Motion for Sentence Reduction Under 18 U.S.C. § 3582(c)(1)(A)
(Compassionate Release) (Pro Se Prisoner), Dewberry, No. 11-cr-40078 (D. Kan. Sept. 3,
2020), ECF No. 859; Pro Se Motion for Compassionate Release, supra note 394; Renewed
Emergency Motion for Compassionate Release Pursuant to the First Step Act for
Extraordinary and Compelling Circumstances, Dewberry, No. 11-cr-40078 (D. Kan. Feb.
11, 2022), ECF No. 876; Renewed Emergency Motion for Compassionate Release Pursuant
to the First Step Act for Extraordinary and Compelling Circumstances, Dewberry, No. 11-
cr-40078 (D. Kan. May 13, 2022), ECF No. 881.

398 Appearance of Counsel, Dewberry, No. 11-cr-40078 (D. Kan. Jun. 28, 2023), ECF
No. 886.

399 Motion to Reduce Sentence Under 18 U.S.C. § 3582(c)(1)(A)(i) at 6, Dewberry,
No. 11-cr-40078 (D. Kan. July 6, 2023), ECF No. 887.

400 74 at 8 (citations omitted).

40l 74 at 11; Memorandum from Merrick Garland, U.S. Att’y Gen., to Federal
Prosecutors, Additional Department Policies Regarding Charging, Pleas, and Sentencing in
Drug Cases (Dec. 16, 2022), https://www.justice.gov/ag/file/1265321/d1?inline [https://
perma.cc/3VFE-MKUQ]; United States v. McKinney, No. 06-20078, 2022 WL 1136189, at
*2 (D. Kan. Apr. 18, 2022) (finding that the sentence originally imposed “was largely driven
by the crack cocaine Guideline,” and because the DOJ supported a bill that “would eliminate
the distinction between cocaine and crack cocaine for sentencing purposes,” the court
“exercise[d] its discretion to reduce Mr. McKinney’s sentence consistent with what the
parties agree would be the applicable Guidelines range if Mr. McKinney were sentenced
today”).

402 Motion to Reduce Sentence Under 18 U.S.C. § 3582(c)(1)(A)(i), supra note 399, at 12.
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dangerousness, the attorney collected exhibits and letters documenting his
personal finance and parenting classes, his employment with UNICOR sewing
Army combat uniforms, and his lack of any serious disciplinary violations.403
Once he was represented, the court recognized the legitimacy of Mr. Dewberry’s
request and released him.404

F. Ability to Self-Represent Given Physical, Mental, or Cognitive Issues

Individuals claiming a physical or cognitive disability should receive a
meaningful screening of their case for appointment of counsel. Indeed, the FSA
anticipated attorneys would be involved in such cases, requiring the BOP to
“notify the defendant’s attorney, partner, and family members that they may
prepare and submit” a request for compassionate release on the incarcerated
individual’s behalf.405 Moreover, the FSA orders BOP employees to assist
attorneys and family members, upon request, with the administrative process of
seeking compassionate release in those cases.*%¢ Nevertheless, given the BOP’s
extensive history of noncompliance with compassionate release, it is
unsurprising that I’ve never seen any documentation from the BOP to my
client’s prior pretrial or appellate attorneys about their severe illnesses. Instead
of referrals to previous attorneys after clients became severely ill in prison,
blanket denials to the incarcerated handwritten pleas to the BOP for
compassionate release were the norm.

In many requests for counsel, the individual’s intellectual or physical
disability was apparent. Yet, courts ignored such claims. Bernard Avery Jr. had
served more than thirteen years of a forty-year sentence for bank robbery, and
the government agreed that, if sentenced at the time he was seeking
compassionate release, he would likely receive a sentence of seven years.*07 At
the time of the offense, Mr. Avery had no criminal history, and he was suffering
from severe mental health issues at the time of sentencing, which led to multiple
evaluations for intellectual disability.40® While seeking compassionate release,
Mr. Avery asked the court for counsel because he “lack[ed] the knowledge to
represent himself.”#%° The court denied his motions for appointment of counsel
and compassionate release.*10

403 14 at 13.

404 Order Reducing Term of Imprisonment at 2, Dewberry, No. 11-cr-40078 (D. Kan.
July 12, 2023), ECF No. 889.

40518 U.S.C. §§ 3582(d)(2)(A)(), (D)(2)(B)().

406 18 U.S.C. §§ 3582(d)(2)(A)(iii), (d)(2)(B)(iii).

407 Order, United States v. Avery, No. 07-cr-20040-2, 2020 WL 3167579, at *4, *7
(W.D. Tenn. Jun. 9, 2020).

408 Id

409Pro Se Motion Requesting Appointment of Counsel, Avery, No. 07-cr-20040 (W.D.
Tenn. June 8, 2020), ECF No. 381.

410 gyery, 2020 WL 3167579, at *1.
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Many sick and elderly people cannot even pick up a pen, let alone construct
a legal argument in their weak condition. Even if a hospitalized person could
rise above the pain and isolation of their hospital bed to file a motion, they
logistically could not access or write anything while hospitalized. Their feet,
and likely at least one hand, would be shackled to their bed. They would not be
allowed phone calls. They would have no access to legal materials. Moreover,
the cognitive abilities of our sick incarcerated population are often diminished
because they are elderly and have served decades in prison. A person’s
physiological deterioration is greatly affected by long-term imprisonment.
Studies show that an inmate’s “physiological age” averages ten to fifteen years
older than his “chronological age” as a result of stresses related to
incarceration.*!!

G. Will the Person Potentially Suffer Retaliation?

When courts consider whether a motion is straightforward, they are failing
to consider the retaliation incarcerated individuals face when making claims
about BOP staff providing negligent medical care or committing sexual
assaults.#!2 This fear of retaliation compounds their already-limited ability to
investigate the BOP.

As discussed above, acquiring experts is crucial for both medical and sexual
assault compassionate release motions. However, asking inmates to attempt
calls to experts is dangerous: all calls, except for calls with legal counsel, are
recorded by the BOP.413 If a person believes their BOP doctors, guards, and
warden are ignoring their medical needs, how can a person feel safe making
those allegations in a recorded call? Retribution by BOP employees for
“snitching” is a real and dangerous reality for every person behind bars.414
Moreover, prison officials—the very people failing to provide adequate medical
care—have little incentive to help inmates locate experts who could reveal their
negligence. Counsel is imperative in medical cases. Without counsel, people
without medical degrees—judges and prosecutors—will never understand or
believe the extent of the person’s illnesses or of the BOP’s negligence.

Investigating one’s own sexual assault while incarcerated is not only
impossible—any attempt to do so is incredibly dangerous. Victims and BOP
staff testified at the FCI Dublin warden’s trial that retaliation for complaining
about sexual abuse by staff was well known. One victim testified that she was
put in solitary confinement for fifteen days because her cellmate was being

411 Brie A. Williams, Marc F. Stern, Jeff Mellow, Meredith Safer & Robert B.
Greifinger, Aging in Correctional Custody: Setting a Policy Agenda for Older Prisoner
Health Care, 102 AM. J. PUB. HEALTH 1475, 1477 (2012).

412 8ee Esser, supra note 184, at 190 (“Embedded within this [substantiation]
requirement is a systemic failure to recognize the legitimate fear of retaliation that people
face when they report institutional sexual abuse.”).

413 U.S. DEP’T OF JUST., supra note 376, at 33-34, 37.

44 See supra Part I11.D.
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investigated for having a “relationship” with a correctional officer.4!> Dr.
Maegan Malespini, a BOP clinical psychologist, testified that all BOP staff are
trained “in no uncertain terms that sex between staff and inmates just cannot
happen. It cannot be considered consensual.”!6 And yet, Dr. Malespini
admitted under oath that victims who report abuse are sometimes placed in
solitary confinement after speaking up.#!7 Similarly, BOP Correctional Officer
Stephanie Millikin testified that staff inappropriately used solitary confinement
for inmates.*!8 For example, Officer Millikin saw a woman who was “frequently
put in special housing for pending investigations . . . for long periods of time,
and there [were] never any findings of guilt for anything for the duration of
times that she was constantly being put in special housing.”*!® Those women
brave enough to come forward described being confined to “little cells, like
dungeons” that made their lives a “living hell” with zero contact with the outside
world.#20 The retaliation was so significant that one BOP clinical psychologist
actually counseled victims not to report to the BOP for fear of retaliation.*2!
Retaliation against these victims did not end after they were transferred to other
prisons. In April 2024, the BOP announced it was closing FCI Dublin’s
women’s prison.*?2 Victims who were transferred from FCI Dublin reported
BOP staff at prisons in Seattle and Kentucky denied them “soap, pillows, and
clean laundry.”#?3 Guards told one woman that they could search an inmate “50
times in an hour and it is not retaliation, so don’t pull that ‘Dublin shit.””424
Attorneys protect victims’ safety by conducting their investigations and
research outside of prison. If victims try to talk to a potential witness, they could
be overheard by staff and inmates. If a victim calls the FBI to check in on the
investigation of their sexual assault, that conversation will be overheard by staff

415 See 3 Transcript of Trial Proceedings, supra note 349, at 476.

416 4 Transcript of Trial Proceedings at 665, Garcia, No. 21-cr-00429 (N.D. Cal. Nov.
30, 2022), ECF No. 91.

714 at 677.

418 See 3 Transcript of Trial Proceedings, supra note 349, at 444-45.

419 1d. at 444,

420 See United States” Sentencing Memorandum and Motion for Upward Departure or
Upward Variance, supra note 180, at 5 (citations omitted).

421 4 Transcript of Trial Proceedings, supra note 416 at 575-76.

422 Jakob Rogers, Scandal-Plagued FCI Dublin Women'’s Prison to Close After Years of
Concerns over Sexual Abuse, Retaliation, MERCURY NEWS (Apr. 15, 2024), https:/
www.mercurynews.com/2024/04/15/scandal-plagued-fci-dublin-womens-prison-to-close-after-
years-of-concerns-of-sexual-abuse-retaliation.

423 Lisa Fernandez, More FCI Dublin Women Complain of Retaliation, Including
Having Rifles Pointed at Them, KTVU FOX 2 (May 15, 2024), https://www.ktvu.com/news/
more-fci-dublin-transfer-complaints-of-retaliation-including-having-rifles-pointed-at-them
[https://perma.cc/KKSC-FNHH].

424 1d; see also Teresa A. Miller, Keeping the Government’s Hands off Our Bodies:
Mapping a Feminist Legal Theory Approach to Privacy in Cross-Gender Prison Searches,
4 BUFF. CRIM. L. REV. 861, 867 (2001) (“There is a strong correlation between cross-gender
searches and custodial sexual misconduct among male guards.”).
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because all nonlegal calls are recorded.*?> If a victim writes to potential
witnesses to request affidavits for her motion, BOP staff will read that letter or
email. An attorney can also investigate any violations or placement in solitary
confinement after their client’s allegation comes to light. To ask victims to
represent themselves is dangerous to their safety and their mental health.

VI. CONCLUSION

The FSA’s changes to federal compassionate release were intended to be a
beacon of hope, offering a pathway to justice for those suffering under
extraordinary circumstances. However, the stark reality is that most individuals
seeking relief must navigate this complex legal terrain alone, without the
assistance of counsel. Tyrone Davis’s case, emblematic of countless others,
illustrates the profound injustice and human toll of this systemic failure.

This Article’s findings reveal a disheartening disparity among district courts
in their approaches to appointing counsel for compassionate release motions.
While some courts have recognized the need for legal representation, others
have imposed barriers, effectively denying access to justice for those most in
need. Such inconsistency not only undermines the FSA’s goals but also
perpetuates the cycle of unnecessary suffering and continued incarceration.

To address these shortcomings, this Article proposed that criteria for
appointing counsel should encompass the complexity of the medical, factual,
and legal issues involved, as well as the practical challenges faced by
incarcerated individuals in advocating for their own release.

Justice and humane treatment for incarcerated individuals require ensuring
equitable access to legal representation in compassionate release cases. Without
counsel, those most deserving of release will become increasingly at risk and
die in prison.

425U.S. DEP’T OF JUST., supra note 376, at 33-34, 37.
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APPENDIX

District Courts’ Administrative Appointment Orders

District Court Order

Miscellaneous General Order, In re Appointment of
Counsel for Compassionate Release Motions Effective
Apr. 22, 2020, No. 20-14 (D. Alaska Apr. 22, 2020);
Alaska Miscellaneous General Order, In re Appointment of
Counsel and Procedures for Compassionate Release
Motions Effective October 25th, 2023, No. 23-06 (D.
Alaska Oct. 24, 2023)

General Order, In re Appointment of the Federal Public
Defender for the Purpose of Screening Cases for Potential

Arizona Claims for a Sentence Reduction Under 18 U.S.C.
§ 3582(c)(1)(A), No. 20-28 (D. Ariz. June 19, 2020)
General Order, /n re Appointment of Counsel and Access
California to Sealed Documents in Criminal Cases Potentially
Central Affected by the First Step Act, No. 19-11 (C.D. Cal. Oct.
22,2019)
California General Order, In re Retroactive and Other Application of
Eastern the First Step Act, No. 595 (E.D. Cal. Jan. 9, 2019)
California Miscellaneou.s Qrder, Inre F irst Step Af:t of 2018 (Dec. 21,
Northern 2018), Application of Fair Sentencing Act of 2010,
No. 2019.01.25 (N.D. Cal. Jan. 25, 2019)
California Gene'ral .Order, In re District Protocol for Processing
Southern Applications Under First Step Act § 603 (2018), No. 692-

B (S.D. Cal. Mar. 4, 2021)

General Order, Compassionate Release = Under
Colorado Section 603(b) of the First Step Act of 2018, No. 2020-7
(D. Colo. Apr. 21, 2020)

General Order, /n re Court Operations Under the Exigent
Connecticut Circumstances Created by COVID-19 (D. Conn. Apr. 7,
2020)

Standing Order, /n re Compassionate Release Requests
Georgia Middle | Directed to the Middle District of Georgia Community
Defender, No. 2020-11 (M.D. Ga. Sept. 21, 2020)

General Order, In re Motions for Compassionate Release

Hawaii (D. Haw. July 16, 2021)
General Order, /n re Appointment of Counsel and Access
Idaho to Confidential Documents in Criminal Cases Potentially

Affected by the First Step Act of 2018, No. 350 (D. Idaho
July 16, 2019)
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Illinois Central
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Administrative Order, /n re Compassionate Release,
No. 20-mc-4011 (C.D. I1l. Apr. 16, 2020)

Illinois
Northern

General Order, In re First Step Act Appointments, No. 20-
0016 (N.D. IlL. Apr. 6, 2020)

Indiana
Northern

General Order, /n re Motion Seeking Relief Under the First
Step Act of 2018 (Dec. 21, 2018), No. 2020-11 (N.D. Ind.
Apr. 16, 2020)

Kansas

Standing Order, In re First Step Act of 2018 (Dec. 21,
2018), No. 19-1 (D. Kan. Apr. 17, 2019); Administrative
Order, In re Order Establishing Protocol to Further
Implement Standing Order 19-1 for Representation of
Defendants Seeking Compassionate Release Due to
COVID-19 Under Section 603(b) of the First Step Act,
No. 2020-8 (D. Kan. May 27, 2020)

Louisiana
Middle

General Order, /n re Requests for Compassionate Release
2018 First Step Act, Section603, 18 U.S.C.
§ 3582(c)(1)(A), No. 2020-8 (M.D. La. May 11, 2020)

Maryland

Standing Order, In re Section 603(b), First Step Act of
2018 (Dec. 21, 2018), No. 2019-04 (D. Md. Mar. 27,
2019); Standing Order, In re Section 603(b), First Step Act
of 2018 (Dec. 21, 2018), No. 2020-08 (D. Md. Apr. 15,
2020)

Massachusetts

General Order, In re Coronavirus Public Emergency,
Second Amended Procedural Order Concerning
Appointment of Counsel and Motions for Early Release
Under 18 U.S.C. § 3582(c)(1)(A), No. 20-20 (D. Mass.
May 8, 2020)

Mississippi
Northern

General Order, In re The Novel Coronavirus (COVID-19),
No. 3:20-MC-9 (N.D. Miss. Apr. 16, 2020)

Mississippi
Southern

General Order, In re Administrative Orders of the U.S.
District Court, No. 40-mc-0011 (S.D. Miss. Apr. 13, 2020)

Missouri
Eastern

Administrative Order, In re Motions for Compassionate
Release Under Section 603(b) of the First Step Act or
U.S.S.G. Amendment 814 (E.D. Mo. 2023)

Montana

Standing Order, /n re Appointment of Counsel and Access
to Confidential Documents in Criminal Cases Potentially
Affected by the First Step Act of 2018, No. BMM-13 (D.
Mont. June 17, 2021)

Nevada

Amended General Order, /n re Compassionate Release
Requests Under the First Step Act, No. 2020-06 (D. Nev.
Feb. 8, 2024)
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New Jersey
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Standing Order, In re First Step Act of 2018 (Dec. 21,
2018), § 603(b), No. 2020-08 (D.N.J. Apr. 15, 2020)

New Mexico

Administrative Order, /n re Compassionate Release
Procedures and Appointment of Counsel, No.20-MC-
00004-30 (D.N.M. Aug. 13, 2020)

Standing Order, In re Section 603(b), First Step Act of

N\:]‘Zszi?;k 2018: Appointing the Federal Public Defender (W.D.N.Y.
Apr. 7, 2020)
North Carolina | Standing Order, /n re First Step Act of 2018, (Dec. 21,
Eastern 2018), No. 19-SO-3 (E.D.N.C. Jan. 25, 2019)
Amended General Order, In re Motions Under
Ohio Northern | Section 603(b) of the First Step Act for Compassionate
Release, No. 2020-07-3 (N.D. Ohio Nov. 21, 2023)
Pennsylvania | Administrative Standing Order, /n re Section 603(b) Relief
Eastern Under First Step Act (E.D. Pa. May 15, 2019)
Pennsylvania | Administrative Order, /n re Motions for Relief Under the
Western First Step Act, No. 19-103 (W.D. Pa. Jan. 18, 2019)
Standing Order, /n re Revising the Procedure for
South Dakota | Compassionate Release Motions Under the First Step Act,
No. 23-02 (D.S.D. Apr. 4, 2023)
Tennessee Standing Order, /n re Section 603(b) of the First Step Act
Eastern 0f 2018, No. SO-19-04 (E.D. Tenn. Mar. 26, 2019)
Tennessee Administrative Order, /n re Relief Under the First Step Act
Middle 0f 2018, No. 204 (M.D. Tenn. Feb. 11, 2019)
Tennessee Administrative Order, In re Assessing Eligibility for Relief
Western Under the First Step Act of 2018, No. 2019-07 (W.D. Tenn.
Feb. 27,2019)
General Order, In re Motions for Compassionate Release
Under Section 603(b) of the First Step Act of 2018, No. 20-
Utah 019 (D. Utah Jun. 25, 2020) (appointing counsel); General
Order, In re Motions for Compassionate Release, No. 22-
022 (D. Utah Dec. 13, 2022) (amending and superseding
the procedures of No. 20-019)
Vermont General Order, In re Motions Seeking Relief Under the
First Step Act of 2018, No. 83 (D. Vt. Mar. 5, 2020)
Virginia Supplement to Standing Order, /n re Compassionate
Wefsgtern Release Cases due to COVID-19, No. 2019-1 (W.D. Va.

Apr. 24, 2020)
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Washington
Eastern
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U.S. DIST. CT. FOR THE E.D. WASH., FIRST STEP ACT—
CLAIM FOR RELIEF PROCEDURES, https://www.waed.us
courts.gov/sites/default/files/requesting/First%20Step%20
Act%20Claims%20For%20Relief.pdf  [https://perma.cc/
79FH-N4UJ]

Washington
Western

General Order, In re Motions for Sentence Reduction
Pursuant to Section 404 of the 2018 First Step Act
(Compassionate Release and Good Time Issues), No. 03-
19 (W.D. Wash. Apr. 11, 2019)

Wisconsin
Western

Administrative Order, /n re First Step Act 02018, No. 358
(W.D. Wis. Jan. 9, 2019)

Wyoming

Amended General Order, /n re Compassionate Release
Under Section 603(b) of the First Step Act of 2018, No. 20-
05-A (D. Wyo. Sept. 25, 2020)

District Courts’ Administrative Orders Dissuading Appointment

Illinois
Southern

Administrative Order, /n re Compassionate Release
Provision of the First Step Act of 2018, No. 265 (S.D. IlL
Apr. 23, 2020); Administrative Order (First Amendment),
In re Compassionate Release Provision of the First Step
Act of 2018, No.265 (S.D. Ill. May 12, 2020);
Administrative Order (Second Amendment), In re
Compassionate Release Provision of the First Step Act of
2018, No.265 (S.D. Ill. Jun. 4, 2020); Administrative
Order (Third Amendment), /n re Compassionate Release
Provision of the First Step Act of 2018, No. 265 (S.D. IlL
Aug. 12, 2020); Administrative Order (Fourth
Amendment), /n re Compassionate Release Provision of
the First Step Act, No. 265 (S.D. Ill. Aug. 14, 2020);
Administrative Order (Fifth Amendment), In re
Compassionate Release Provision of the First Step Act of
2018, No. 265 (S.D. IIl. Jul. 14, 2021); Administrative
Order (Sixth Amendment), /n re Compassionate Release
Provision of the First Step Act of 2018, No. 265 (S.D. IlL
Nov. 15, 2022)

Indiana
Southern

General Order, In re Appointment of CJA Counsel for
Certain Defendants. Seeking Sentence Reductions,
No. 2023-33 (S.D. Ind. Sept. 21, 2023)

Ohio Southern

General Order, In re Further Order Regarding Court
Operations Under the Ongoing Exigent Circumstances
Created by COVID-19, Appointment of Counsel for
Compassionate Release Motions, No. 20-21 (S.D. Ohio
Jul. 21, 2020); Amended General Order, In re Further
Order Regarding Court Operations Under the Ongoing
Exigent Circumstances Created by COVID-19,
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Appointment of Counsel for Compassionate Release
Motions, No. 20-21 (S.D. Ohio Sept. 8, 2020); Order
Rescinding General Order, In re Appointment of Counsel
for Compassionate Release Motions, No. 22-13 (S.D. Ohio
Apr. 27, 2022)

North Carolina

General Order, In re Appointment of Counsel for Motions
for a Sentence Reduction Pursuant to the First Step Act,

Western No. 21-mc-00228 (W.D.N.C. Dec. 16, 2021)
Wisconsin Order, In re First Step Act of 2018 (E.D. Wis. Jan. 8, 2019);
E:z:)er; General Order, In re Jan. §, 2019 Order Regarding First

Step Act of 2018, No. 23-4 (E.D. Wis. Apr. 18, 2023)

The district courts with no administrative compassionate release
appointment orders are the following: Alabama Middle, Alabama Northern,
Alabama Southern, Arkansas Eastern, Arkansas Western, Delaware, District of
Columbia, Florida Middle, Florida Northern, Florida Southern, Georgia
Northern, Georgia Southern, Guam, lowa Northern, lowa Southern, Kentucky
Eastern, Kentucky Western, Louisiana Eastern, Louisiana Western, Maine,
Michigan Eastern, Michigan Western, Minnesota, Missouri Western, Nebraska,
New Hampshire, New York Eastern, New York Northern, New York Southern,
North Carolina Western, North Dakota, Northern Mariana Islands, Oklahoma
Eastern, Oklahoma Northern, Oklahoma Western, Oregon, Pennsylvania
Middle, Puerto Rico, Rhode Island, South Carolina, Texas Eastern, Texas
Northern, Texas Southern, Texas Western, Virgin Islands, Virginia Eastern,
West Virginia Northern, and West Virginia Southern.




