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ABSTRACT

Jailhouse informant witnesses have been utilized within criminal trials in
America since the early 1800s. However, jailhouse informants often
provide false secondary confession evidence within their testimonies, and
because it can be difficult for jurors to accurately assess the reliability of
these witnesses, jailhouse informants have contributed to a growing
number of wrongful convictions. This article outlines factors behind the
continued use of jailhouse informants. Parts | and Il discuss the existing
case law regarding jailhouse informants. Part |1lIl describes
characteristics of the typical jailhouse informant and the contents of their
testimony. Parts IV and V summarize the legal decision-making research
focusing on jailhouse informants and their influence on jurors. Parts VI
and VII discuss recommendations for regulating jailhouse informant
usage in the future and provide concluding thoughts.

INTRODUCTION

On the morning of July 16, 1996, the owner and three employees of Tardy
Furniture Company in Winona, Mississippi were shot and killed.! Detectives quickly
focused their investigative efforts on a former employee of the store: 26-year-old
Curtis Flowers. Despite the absence of physical evidence linking him to the crime,
Flowers was charged with all four murders, and over the course of the next 24 years,
Flowers’ case went to trial a total of six times, resulting in four convictions that were
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all ultimately overturned.? Flowers was officially exonerated, and all charges were
dismissed on September 4, 2020.% Several factors contributed to the numerous
convictions of this innocent man, including the use of jailhouse informants who
testified in multiple trials. In his first trial, Frederick Veal and Maurice Hawkins
both testified that Flowers had confessed to the murders while they were imprisoned
alongside him.* However, after the first conviction was overturned, both jailhouse
informants admitted that their testimonies were false.® In his second trial, Odell
Hallmon was called to testify for the defense. Odell was an inmate with Flowers and
the brother of Patricia Hallmon—an eyewitness that had testified in the first trial and
claimed to have seen Flowers on the day of the murder.® Odell testified that he
convinced his sister to lie in her testimony to receive the reward money.’ Despite
this testimony, Odell Hallmon was called as a witness for the prosecution in all of
Flowers’ subsequent trials, where he served as a jailhouse informant and testified
that Flowers had confessed to the murders.® Years later, Odell recanted this
testimony and admitted he had made everything up. All three jailhouse informants
not only admitted Flowers had never confessed to them, but they all also revealed
that they were offered incentives by the prosecution to testify against Flowers. For
his troubles Curtis Flowers was awarded $50,000 a year for the next 10 years from
the state.®

The present report serves to outline the existing case law regarding jailhouse
informants, characteristics of the typical jailhouse informant, and psychological
research concerning these witnesses. We will also examine current reforms and
explore other recommendations to regulate jailhouse informant use.

I. JAILHOUSE INFORMANTS
In the American justice system, the Flowers’ case is not unique in its use of

jailhouse informant witnesses. In fact, the use of jailhouse informants in the United
States dates to the early 1800s, and their use in criminal trials has increased over
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9 See Parker Yesko, Mississippi is to pay Curtis Flowers $500,000 for his decades behind bars,
APMREPORTS, https://www.apmreports.org/story/2021/03/02/mississippi-to-pay-curtis-flowers-
500000-settlement-for-decades-behind-bars. [https://perma.cc/6CD3-HT6Z].
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time.% Jailhouse informants are convicted criminals who testify against a defendant
by providing information that they allegedly obtained from the defendant while
incarcerated together.** Typically, their testimonies contain secondary confession
evidence, in that the jailhouse informant asserts that they heard the defendant confess
to committing the crime. This differs from a primary confession, when a defendant
confesses to their own crimes.

While secondary confession evidence may be beneficial if accurate, false
secondary confession evidence has proven to be detrimental to the efficacy of the
criminal justice system. The problem is that typically it is difficult to ascertain if
jailhouse informants are telling the truth. In 2004, the Center for Wrongful
Convictions identified false jailhouse informant testimony as the leading cause of
wrongful convictions in capital cases.!? Specifically, jailhouse informant testimony
was present in 45.9% of the trials of the first 111 death row exonerations that
occurred since the reinstatement of capital punishment in the 1970s.%® Additionally,
according to the Innocence Project, one in five of the first 367 DNA-based
exoneration cases contained jailhouse informant testimony.** The National Registry
of Exonerations reported that jailhouse informant testimony was present in 8% of
all exoneration cases in the registry.'> However, because of the inability to quantify
the exact number of unreliable informant witnesses, these statistics likely
underestimate their true impact on wrongful convictions.

10 JErFFREY S. NEUSCHATZ & JONATHAN M. GOLDING, JAILHOUSE INFORMANTS: PSYCHOLOGICAL
AND LEGAL PERSPECTIVES 17 (NYU Press, 2022); Rob Warden, The Snitch System: How Snitch
Testimony Sent Randy Steidl and Other Innocent Americans to Death Row, NORTHWESTERN UNIV. SCH.

L. CNTR WRONGFUL CONVICTIONS, 2004—2005, at 2.

1 Jeffrey S. Neuschatz et al., The Effects of Accomplice Witnesses and Jailhouse Informants
on Jury Decision Making, 32(2) APA L. Hum. BEHAV. 137, 138 (2008).

2 Warden, supra note 10, at 3.
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14 Innocence Staff, Informing injustice: The disturbing use of jailhouse informants, INNOCENCE
ProjecT (March 6, 2019), https://innocenceproject.org/informing-injustice-the-disturbing-use-of-
jailhouse-informants/ [https://perma.cc/EC2D-LQN3].

15 Samuel Gross & Kaitlin Jackson, Snitch Watch, NATIONAL REGISTRY OF EXONERATIONS
(May 13, 2015), https://www.law.umich.edu/special/exoneration/Pages/Features.Snitch.Watch.aspx.
[https://perma.cc/XF7TM-YEYM].

16 pamela Heath et al., Sometimes the Snitch Recants: A Closer Look at the Use of Jailhouse
Informants in DNA Exoneration Cases, 4 Wrongful Conviction L. Rev. 71, 71, 84 (2023); NEUSCHATZ
& GOLDING, supra note 10, at 80.



142 OHIO STATE JOURNAL OF CRIMINAL LAW Vol. 22.1:139

Il. How THE LAW VIEWS JAILHOUSE INFORMANTS

Informants have been relied on for information from as far back as the time of
ancient civilizations'’. The cost of potentially receiving false information versus the
benefit of gaining valuable intel has been a point of contention throughout the
existence of jailhouse informants. Courts and legislatures have recognized the need
for regulating the use of jailhouse informants.’® However, a consensus on the best
method has not been reached with policy makers, and at times courts have even
vacated decisions and provided a new majority opinion on particular issues.*® We
will now offer a brief review of the most prominent regulations and court cases
surrounding the use of jailhouse informant testimony in the United States.

A. Federal Rules of Evidence: Jailhouse Informant Testimony is not Hearsay.

The Federal Rules of Evidence define “hearsay” in Rule 801 as a statement that
(1) the declarant does not make while testifying at the current trial or hearing; and
(2) a party offers in evidence to prove the truth of the matter asserted in the
statement.?® In other words, hearsay occurs when the testifying witness attempts to
use a statement made by another party as evidence to prove what the statement
asserts is true. For example, in a court case involving a car accident, a testifying
witness states, “I didn’t see the accident, but my friend told me that the SUV ran the
stop sign and struck the sedan.” In this example, the testifying witness did not
observe the event, and the friend is not present to provide direct testimony. At first
glance, jailhouse informant testimony applies to the definition of “hearsay,” in that
a jailhouse informant is attempting to use a statement uttered outside of court made
by another party to prove the truth of the matter depicted in the statement. The
Federal Rules of Evidence, however, stipulate that statements do not qualify as
hearsay if they are offered against an opposing party (the party against whom the
evidence is being presented) and the statement was originally made by the party.
Applied to the testimony of jailhouse informants, the opposing party is typically the
defendant, and the statement is an admission of guilt made by the defendant either
to or in the presence of the informant. Informant testimony, therefore, is not
considered hearsay and admissible under Rule 801.

7 For a detailed history of jailhouse informants, see NEUSCHATZ & GOLDING, supra note 10, at
17-36.

18 NEUSCHATZ & GOLDING, supra note 10, at 34—35.

19 United States v. Singleton, 144 F.3d 1343, 1361 (10th Cir. 1998); United States v.
Singleton, 165 F.3d 1297, 1302 (10th Cir. 1999).

20 Fep.R. EvID. 801.
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B. Hoffa v. United States, 1966: Informant Testimony Does Not Violate 4th, 5th, or
6th Amendments.

In 1962, James “Jimmy” Hoffa was on trial for violating the Taft-Hartley Act.?!
The trial, known as the “Test Fleet trial,” ended in a hung jury.?? Hoffa was a member
of the International Brotherhood of Teamsters and throughout the 1962 trial, he was
often accompanied in his hotel suite by other members of the union, including an
individual by the name of Edward Partin.?® On occasion, Hoffa would be consulting
with his attorney in the presence of Partin.* Unbeknownst to Hoffa, Partin was
cooperating with federal law enforcement officials. Partin revealed to federal agents
that Hoffa and others disclosed intentions to bribe members of the jury.? Hoffa was
subsequently tried and convicted in 1964 for the efforts to bribe jury members.
Partin’s reports to federal agents and testimony at trial contributed to Hoffa’s
conviction.?®

On appeal, Hoffa asserted that his Fourth, Fifth, and Sixth Amendment rights
were violated when evidence was obtained by the government by way of placing a
secret informer in his quarters.?” The United States Supreme Court held that Hoffa’s
Fourth Amendment Rights for protection against unreasonable searches and seizures
were not violated because Hoffa invited Partin to the hotel and willingly disclosed
information both to Partin and in front of Partin.?® The Court stated the Fourth
Amendment did not protect against a misplaced belief that a person to whom he
voluntarily confides wrongdoing will not reveal it.?° The court also held that there
was no Fifth Amendment violation against self-incrimination.®® The statements
Hoffa made were entirely voluntary and not coerced.®

Regarding Hoffa’s Sixth Amendment right to counsel, the court held that
because the incriminating statements Partin testified to were not related in either

21 The Taft-Hartley Act of 1947 is a federal law that placed restrictions on labor unions. For
information on the specific regulations, see Labor Management Relations Act, 1947 ch. 120, 61 Stat.
134; Hoffa v. United States, 385 U.S. 293, 294, 87 S. Ct. 408, 409 (1966).

22 Hoffa, 385 U.S. at 294.
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time or subject matter to conversations Partin may have overheard between Hoffa
and his attorney, Hoffa’s right to counsel was not violated.* The Court further
established that the use of a secret informer was not unconstitutional.®® While the
Court agreed Partin had motive to lie, Partin was subjected to cross-examination and
the jury received what was deemed as proper trial court instructions.?* Hoffa v.
United States established the precedent that secret informants, including jailhouse
informants, are legal resources, and if incriminating statements to informants are
given voluntarily and without coercion, the statements were admissible in court.
Further, when information is gathered by an informant without coercion, the
informant’s testimony is admissible.

C. Kuhlmann v. Wilson, 1986: Jailhouse Informant Testimony and Right to Counsel.

This case applied the question of the Sixth Amendment right to counsel
specifically to jailhouse informants. Wilson was arrested on robbery and murder
charges that took place in 1970; therefore, the Sixth Amendment right to counsel
had been applied regarding the specific charges.®® While awaiting trial, Wilson
shared a cell with fellow prisoner, Benny Lee.* Police asked Lee to listen to Wilson
with the purpose of determining Wilson’s accomplices. Lee was instructed not to
ask Wilson any questions about the crimes. 3" Wilson made incriminating statements
that Lee reported to police and that were used against Wilson during his trial .
Wilson was convicted of murder and felonious possession of a weapon.*

Wilson appealed his conviction on the grounds that the statements he made to
Lee were acquired using investigative tactics that violated his Sixth Amendment
right to counsel.®® The Court determined that Lee followed instructions and did not
ask Wilson any questions regarding the charges, and Wilson’s statements were
“spontaneous” and “unsolicited”.** Therefore, the Court held that Wilson’s Sixth
Amendment right to counsel was not violated by the jailhouse informant merely

%2 |d. at 309.
% Id. at 311.

34 d. at 311-12.

3 Kuhlmann v. Wilson, 477 U.S. 436, 439, 106 S. Ct. 2616, 2619 (1986).
36 Kuhlman v. Wilson, 477 U.S. at 439.
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listening. Under this ruling, if a jailhouse informant does not ask the defendant about
the crime in question, and the defendant’s incriminating statements were voluntary,
the right to counsel is not violated.

D. Illinois v. Perkins, 1990: Fifth Amendment Rights when Incarcerated.

In 1986, Donald Charlton told police that his cellmate at the Graham
Correctional Facility, Lloyd Perkins, confessed to details of a 1984 murder in East
St. Louis that was at the time unsolved.*? By the time police received this
information, Perkins had already been released from Graham and was being held in
Montgomery County, Illinois, while awaiting trial for an unrelated battery charge.*?
To find out more about Perkins' involvement in the murder, police decided to place
Charlton and an undercover agent, John Parisi, in the same cellblock with Perkins.*
Charlton introduced Perkins to Parisi, and the three men arranged a meeting to plan
an escape.”® During the meeting, Parisi asked Perkins, “You ever do anyone?” to
which Perkins responded yes and proceeded to provide specifics of his involvement
in the 1984 murder.* Parisi would ask additional questions to elicit more details
such as the type of gun used and when the murder occurred.*” Perkins was
subsequently charged with the murder.*

Perkins filed a motion to suppress his statements on the ground that he was not
read his Miranda warnings prior to being questioned by the undercover agent.*® The
trial court granted the motion, and the Appellate Court of Illinois affirmed.>® The
Supreme Court granted certiorari to decide whether an undercover agent must
provide Miranda warnings to incarcerated suspects prior to asking questions.5! The
Court held that because an inmate conversing voluntarily with someone they
believed to be a fellow inmate did not involve the pressures of a “police-dominated
atmosphere” for which Miranda was designed as a safeguard, Miranda warnings

42 llinois v. Perkins, 496 U.S. 292, 294 110 S. Ct. 2394, 2395 (1990).
43 llinois v. Perkins, 496 U.S. at 294.

4 1d. at 294—95.
4 |d. at 295.
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were not required for incriminating statements against Perkins to be admissible.>? In
their opinion, the Court relied on Hoffa, citing the only difference in this case was
that Perkins was incarcerated.®® Incarceration, whether or not for the crime in
question, does not justify the assumption that a statement made to an undercover
agent was involuntary. Just because a person is in jail does not mean any inculpatory
statements made to informants were involuntary. Under this ruling, jailhouse
informants are allowed to ask specific questions about the crime, and as long as the
defendant responds voluntarily, the Fifth Amendment right against self-
incrimination is not violated.

E. US v. Singleton, 1999: Incentivized Informant Testimony.

Sonya Singleton was convicted of money laundering and conspiracy to
distribute cocaine.>* A co-defendant testified against Singleton in exchange for
leniency related to his involvement in the crimes in question. Singleton’s conviction
was reversed in 1998 by a three-judge panel that held the co-defendant’s testimony
should have been suppressed due to the offer of leniency in exchange for the
testimony.®® This decision was vacated in 1999 for the case to be reheard en banc,
by all the judges of the court, rather than the smaller panel.

The question considered by the Court was whether the “anti-gratuity statute,”®
had been violated by offering the co-defendant leniency in a plea agreement in
exchange for his testimony against Singleton. The statute states, “Whoever- . . .
directly or indirectly, gives, offers, or promises anything of value to any person, for
or because of the testimony under oath or affirmation given or to be given by such
person as a witness upon a trial . . . before any court . . . shall be fined under this title
or imprisoned for not more than two years, or both."® To determine whether the
statute applied to the government’s prosecutorial duties in criminal cases, the term
“whoever” was examined. The en banc court concluded that the government
operates only through its officers and agents, and the United States’ authority to
prosecute can only be carried out by the United States Attorney, his or her assistants,
or officers of the Department of Justice.%® Thus, the United States and its agents
cannot be separated. The en banc court held that “whoever” denotes a being, and the

52 1d. at 298.
58 1d. at 298—99.

5 United States v. Singleton, 165 F.3d 1297, 1298.

% See United States v. Singleton 144 F.3d 1343 (10th Cir. 1998) for more details regarding the
1998 court decision.

5 18 U.S.C. § 201(c)(2).
57 1d. at §201(b).
% Singleton, 165 F.3d at 1300.
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United States is not a being, but rather an inanimate entity.>® Therefore, the statute
does not apply to the government or agents of the government, including
prosecutors, who are fulfilling governmental duties. The Court stipulated offers of
leniency must be those that are traditionally given; however, a list of acceptable
incentives was not provided.®® In essence, attorneys are legally allowed to provide
incentives to jailhouse informants in exchange for testimony.

I11. LEGAL SAFEGUARDS

Federal Rules of Evidence: A Witness’s Character for Truthfulness or
Untruthfulness. The Federal Rules of Evidence allow a witness’s credibility to be
attacked under certain situations.®* An opposing attorney who believes an
informant’s testimony to be deceptive may be able to address the issue using Rule
608.%2 This rule allows for the use of opinion and reputation evidence to argue
truthfulness of a witness.®® During cross examination, specific instances of a
witness’s conduct may be used to prove their character for truthfulness or
untruthfulness.% This rule could be invaluable, particularly when an attorney has
knowledge of previous deception by the informant.

A. Giglio v. United States, 1972: Disclosure of Incentives.

In 1966, authorities discovered that Robert Taliento, a bank teller, was cashing
forged money orders.®® Upon questioning, Taliento confessed to providing Giglio
with a bank signature card so Giglio could forge the money orders.®® Taliento agreed
to testify against Giglio, and during cross-examination, denied receiving any type of
incentive in exchange for his testimony.®” Giglio was convicted of passing forged
money orders and received a five-year prison sentence.®® During the appeal process,
Giglio’s attorneys discovered the Assistant United States Attorney who presented
the case to the grand jury had made a promise of leniency to Taliento in exchange

% 1d.
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8 Giglio v. United States, 405 U.S. 150, 151, 92 S. Ct. 763, 764 (1972).
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for his testimony.%® The prosecuting attorney who tried the case did not have
knowledge of the incentive.”

The question before the Court was whether Giglio should receive a new trial
based on the discovery of the promise made to Taliento. The Court determined the
prosecution’s case relied heavily on the testimony of Taliento.” His credibility was
therefore an important factor in the trial, and the jury was entitled to know of any
promises made to Taliento. The Court held a violation of due process occurred when
the prosecution did not present all relevant evidence to the jury.”? Giglio’s conviction
was reversed, and he was granted the opportunity for a new trial.” Giglio established
that all promises or incentives given to an informant in exchange for testimony must
be disclosed prior to the trial in question.

B. Arizona v. Fulminante, 1991: Coerced Secondary Confessions Inadmissible.

In 1982, Fulminante’s young daughter was murdered in Arizona and
Fulminante became a suspect.”* Fulminante moved to New Jersey where he was
convicted of unrelated federal charges and incarcerated in a federal prison in New
York.” While in prison, he befriended Anthony Sarivola, an informant for the
Federal Bureau of Investigation (FBI).”® Sarivola learned that Fulminante was
suspected of murdering his own daughter and attempted to gain information from
him.”” Fulminante initially denied involvement.” Sarivola then offered to protect
Fulminante from other inmates who had ill intent toward Fulminante after they also
heard the rumor regarding his daughter.” Sarivola stipulated that to receive his
protection, Fulminante had to tell him what happened to his daughter. Fulminante
confessed to murdering his daughter and was subsequently indicted, tried, and
convicted of first-degree murder, in part based on Sarivola’s testimony.&

8 1d. at 152.
70 1d. at 153.

1 1d. at 154-55.

72 1d. at 155.

7 d.

7 Arizonav. Fulminante, 499 U.S. 279, 282, 111 S. Ct. 1246, 1250 (1991).
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On appeal, Fulminante stated Sarivola’s testimony should have been
inadmissible due to the confession being coerced. The Arizona Supreme Court
agreed and remanded the case for a new trial.8* The United States Supreme Court
affirmed the state’s decision, declaring Fulminante’s fear of violence motivated him
to confess to Sarivola in exchange for protection.®? Under this ruling, a jailhouse
informant’s testimony is inadmissible if the incriminating statements made by the
defendant were coerced.

C. Burns v. Martuscello, 2018: Prisoners’ Right not to Snitch.

In all the court cases described above that involve jailhouse informants, the
jailhouse informants willingly disclosed information they received to authorities and
testified against defendants. However, there have been situations in which prisoners
were reluctant informants. In 2010, Burns was working in the Coxsackie
Correctional Facility commissary in New York when a can fell from a shelf above
him, striking him in the face and neck, causing minor injuries.® The incident was
reported, and Burns signed a medical waiver. The next day, Burns was approached
by two police officers (Noeh and Shanley) who told him his wife had called
complaining that he had been cut by another inmate.®* Burns assured Noeh and
Shanley that he had not been cut by anyone, and the only injuries he had were the
bruise and scratch from the can that fell on him.® Shanley then informed Burns of
his intent to place him in “Involuntary Protective Custody” (IPC) due to the threat
to his safety, but he could avoid IPC if he agreed to be a snitch.®® If he refused to
cooperate, Burns was told he would be in IPC indefinitely. Burns refused and Noeh
wrote an IPC recommendation.®” Prior to the IPC hearing, Shanley and another
officer (Martuscello) approached Burns again, saying he could agree to be a snitch
or transfer to IPC.% He again refused. At the hearing, despite testimony from an
officer who witnessed the can fall on Burns, the hearing officer approved Burns’
placement in IPC. While in IPC, Burns had to remain in his cell 23 hours a day and
his prison resources, including access to the library and religious services, were

8 |d. at 284.

8 |d. at 312.

8 Burns v. Martuscello, 890 F.3d 77, 81—82 (2d Cir. 2018).
8 |d. at 82.
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8 Id. at 83.
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greatly reduced.®® Shanley and Martuscello would repeatedly come by his cell
demanding that he become a snitch if he wanted out of IPC. Burns remained in IPC
for over six months, only being released from restricted status upon transfer to
another prison.*

Burns filed a suit claiming his First Amendment rights had been violated. The
Court decided that the First Amendment protects the “right to decide what to say
and what not to say” and “to force a person to speak, and compel participation, is a
severe intrusion on the liberty and intellectual privacy of the individual[.]”** The
Court held that prisoners retain a First Amendment right to not serve as informants
and to decline commands by authorities to provide both truthful and false
information.®2

While many prisoners become willing jailhouse informants, others have no
desire to do so, perhaps out of fear of being labeled a snitch or because they simply
do not wish to get involved in another’s affairs. Burns v. Martuscello established
that prisoners cannot be compelled to act as informants. Further, when a prisoner
rejects a demand by authorities to become an informant, any retaliation against the
prisoner by authorities would also be a violation of the prisoner’s First Amendment
rights.

IV. CHARACTERISTICS OF THE TYPICAL JAILHOUSE
INFORMANT AND THEIR TESTIMONY

The unreliable nature of jailhouse informants was initially exposed through
newspaper articles and a subsequent interview in 1989 on the television show, 60
Minutes. The interview focused on Leslie Vernon White, an inmate and experienced
jailhouse informant, who had been in and out of juvenile detention and prison since
he was 8 years old.* During the interview, White admitted to lying as an informant,
and demonstrated his ability to assume the identity of a police officer on the phone
to obtain accurate crime details, arrange to be moved closer to the defendant, and
have the interaction recorded to testify against a defendant for an incentive.® These
elements allowed for his testimonies to be believable, as they included details that
only the perpetrator would have known.

8 d.

0 d.

% 1d. at 84.

9 1d. at 89.

9 NEUSCHATZ & GOLDING, supra note 10, at 30—31.
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The White interview fueled an extensive investigation and the subsequent
release of the Los Angeles Grand Jury Report in 1990.% The comprehensive review
of court documents, as well as interviews of 120 witnesses and 25 jailhouse
informants within the Los Angeles County Jail revealed an underlying, systemic
process that permitted and encouraged the use of unreliable informants.®® All the
jailhouse informants interviewed for the Grand Jury Report were convicted of
serious offenses, including murder, kidnapping, and rape.®” Like White, jailhouse
informants are often repeat offenders, with extensive criminal histories, and are
serving long prison sentences.®® They often testify as an informant multiple times,
typically for the prosecution,®® and they frequently testify against defendants who
are tried for serious crimes when there is little to no additional evidence available.*®
They also often desire an incentive in exchange for their testimony. 0!

Despite the findings and concern generated from the Los Angeles Grand Jury
Report (1990), similar misconduct has continued in the United States, indicating a
lack of large-scale reform. Orange County, California, for instance, recently released
an official report that unveiled the prison system’s improper use of jailhouse
informants between 2007 and 2016, and specifically exposed repeat violations of
defendants’ Sixth Amendment right to counsel and Fourteenth Amendment’s Due
Process Clause in cases using custodial informants.'%? Jailhouse informants were
used to elicit information from defendants about conduct in which the defendants
were charged and represented, and prosecutors failed to disclose evidence favorable
to the defense concerning the jailhouse informants.

Cases containing verifiable false jailhouse informant testimony have been
analyzed to identify patterns in the testimonies of dishonest jailhouse informants.
Neuschatz et al. (2021) analyzed a total of 43 jailhouse informant testimonies within

% Id. at 31.
% 1d.
7 1d.

9% Los ANGELES COUNTY GRAND JURY, REPORT OF THE 1989—1990 Los ANGELES COUNTY
GRAND JURY- INVESTIGATION OF THE INVOLVEMENT OF JAILHOUSE INFORMANTS IN THE CRIMINAL
JUSTICE SYSTEM IN LOS ANGELES COUNTY 10 (1889—1990); Jeffrey S. Neuschatz et al. The Truth About
Snitches: An Archival Analysis of Informant Testimony, 28 PsycH., PSYycHoLOGY & L. 508, 518 (2021).

9% Los ANGELES GRAND JURY, supra note 98, at 23; Neuschatz et al., supra note 98, at 518;
Justice Department Finds Civil Rights Violations by Orange County, California, District Attorney’s
Office and Sheriff’s Department in Use of Jailhouse Informants, U.S. Dep’T oF JusT. (Oct. 13, 2022),
https://www.justice.gov/opa/pr/justice-department-finds-civil-rights-violations-orange-county-
california-district-attorney-s. [https://perma.cc/B6WL-6PDG].

100 Gross & Jackson, supra note 15; Heath et al., supra note 16, at 71; NEUSCHATZ & GOLDING,
supra note 10, at 7.

101 |os ANGELES GRAND JURY, supra note 98, 10—11.

102 U.S. DEPARTMENT OF JUSTICE, supra note 99.
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22 rape trial transcripts involving DNA evidence in which the defendant was later
exonerated by the Innocence Project.'® While the circumstances within these cases
were not representative of all cases involving jailhouse informants, the analysis, as
well as cases within the Los Angeles Grand Jury (1990) and Orange County reports,
assist in providing insight into characteristics of the testimonies of these
witnesses.!™ Neuschatz et al. (2021) determined that 21.88% of 32 jailhouse
informants testifying for the prosecution had been convicted of only violent
offenses, 68.75% were incarcerated for only non-violent crimes, and the remainder
were serving a sentence for a combination of violent and non-violent crimes.1%
Additionally, 18.75% of non-violent offenders committed a crime involving deceit,
such as perjury or fraud. Out of 29 jailhouse informants, 79.31% were questioned
about their criminal history by both the prosecution and defense.%

Out of the 43 testimonies, Neuschatz et al. (2021) identified 33 testimonies
where the informant testified for the prosecution, and found 93.94% of testimonies
contained secondary confession evidence, and 32 of the testimonies included, on
average, 4.5 details about the crime, such as specifics regarding the crime scene or
weapon used.”” An average of 66.67% of each informant’s details were accurate
and 12.81% were inaccurate.’®® Qut of the 28 testimonies with accurate details,
14.29% contained details that were not available to the public.?® The majority
(85.00%) of this sample who were asked (n = 20), denied having prior knowledge
of the crime.!*® However, jailhouse informants, like White, have historically utilized
extensive methods to obtain crime details from external sources, such as fabricating
false identities or working with law enforcement.** Neuschatz et al. also discovered
that 64.29% of 28 available testimonies contained inconsistencies, either between
the testimony and a previous statement (50.00%), between the testimony and the
facts of the case (55.56%), or both.?
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While some jailhouse informants claim that prosecutors coerced or threatened
them into obtaining secondary confession evidence,'*® other jailhouse informants are
eager to work with authorities, often in exchange for an incentive.!** For example,
Los Angeles and Orange County records indicated that jailhouse informants would
be strategically housed near certain inmates for the purpose of collecting
incriminating information, whereas other accounts indicated that law enforcement
provided jailhouse informants information about cases. In exchange for being placed
near certain defendants and/or receiving information about certain cases, jailhouse
informants receive various incentives.

Out of 28 prosecution jailhouse informants in Neuschatz et al.'s (2021) sample
who were questioned about incentives, 12.50% admitted they had received an
incentive in exchange for their testimony.'*®> Although 75.00% explicitly denied
receiving an incentive when testifying, the Los Angeles Grand Jury Report (1990)
revealed that jailhouse informants often expect to receive benefits for their work,
and incentives may be offered implicitly or following the trial.!'® Not only can these
incentives take the form of favorable treatment, money, or even extra phone calls,
but they also frequently manifest as reduced sentences or lenient charges for the
jailhouse informants’ own crimes.!t” Alternatively, 77.79% of 18 informants
claimed they were testifying for some moral imperative, and 37.93% indicated they
were hesitant to come forward out of fear for their own safety.''® Despite the
confirmation that all these witnesses provided false testimony, jailhouse informants
rarely suffer from legal consequences or prosecution for perjury for fabricating their
statements.!%

V. LEGAL DECISION-MAKING RESEARCH REGARDING JAILHOUSE INFORMANTS

Considering that the court has determined that jailhouse informant testimony is
admissible in many instances, psychological research has investigated mock jurors’
perceptions of secondary confession evidence within their testimonies. Typically,
researchers ask participants to assume the role of a juror and evaluate a trial where
a jailhouse informant either testifies and provides secondary confession evidence, or
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where a jailhouse informant witness is not present. In the first psychological study
of jailhouse informants, Neuschatz et al. (2008), asked participants in two
experiments to read a trial transcript that either included secondary confession
evidence or did not include secondary confession evidence.’? When secondary
confession evidence was present, it was presented by an accomplice witness, a
jailhouse informant, or a community member witness. Half the witnesses were
offered incentives for their testimony. Participants were asked to evaluate the trial
and provide a verdict decision as though they were a juror. In both studies, the
researchers found mock jurors in any of the secondary confession conditions
rendered more guilty verdicts than those whose trial did not contain a secondary
confession. Most studies since have revealed similar findings—maock jurors provide
higher conviction rates when secondary confession evidence is present in the trial as
opposed to when it is absent.*?

Research has also demonstrated that confession evidence has a greater impact
on mock jurors than other forms of evidence. Wetmore et al., (2014, Experiment 3)
directly investigated the influence of either a defendant confessing (primary
confession) or a jailhouse informant providing confession evidence (secondary
confession) on mock jurors. They asked participants to read four trial summaries
depicting a murder, assault, rape, and theft, and evaluate each of the cases as a juror.
Each trial contained either a primary confession, a secondary confession, an
eyewitness testimony, or no evidence (control) as the key form of evidence, where
each key form of evidence was isolated within a single case.'?> They found that, in
three out of the four trials, the conditions with either the primary or secondary
confession produced higher conviction rates than the eyewitness and control
conditions.?® The difference in conviction rates between primary and secondary
confessions, however, was not significant, demonstrating that mock jurors not only
perceive primary confessions as a strong indicator of guilt, but that they also view
secondary confessions as equally influential .12
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Not only is jailhouse informant testimony persuasive, but it has also been found
to influence participants’ perceptions of other evidence. In Jenkins et al. (2021),
participants read a trial summary depicting a robbery case in which the researchers
manipulated a handwriting sample that was said to have come from a note the
perpetrator left at the scene of the crime.? They were presented with one of three
pairs of handwriting samples: matching, mismatching with high similarity, or
mismatching with low similarity, and participants were to compare the note with
handwriting on the suspect’s Miranda waiver.'?® The researchers also manipulated
whether a jailhouse informant witness was present, absent, or if the defendant
provided a recanted primary confession.*?” Additionally, the authors varied whether
the jailhouse informant received an incentive, and they altered the reliability of the
jailhouse informant, where reliable jailhouse informants provided accurate crime
details and unreliable jailhouse informants provided details that were inconsistent
with the facts of the crime.?® Participants were asked to make a judgment on whether
they believed the handwriting from the note matched the handwriting from the
Miranda waiver. The results showed that when participants encountered a reliable
jailhouse informant, or the recanted primary confession, they rated the handwriting
samples as a match more often than when the jailhouse informant was unreliable or
when there was no confession evidence.!?°

Another study found that jailhouse informant testimony had the ability to
influence participant eyewitness identification selections.® Participants were asked
to select a perpetrator from a lineup after reading a police report and viewing a
surveillance video depicting a robbery.®! Following the lineup, participants either
received no feedback, or they received confirming or disconfirming feedback in the
form of either a jailhouse informant’s testimony or from the defendant’s primary
confession.’® They were then asked to view the same lineup again and make a
second identification. They found that 80% of participants who made an initial
selection changed their identification after receiving disconfirming feedback from
the jailhouse informant, and these participants were 20 times more likely to change
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their identification than those who did not receive any feedback.!®*® Of the
participants who did not make a selection in the first lineup, 51.5% made an
identification in the second lineup after a jailhouse informant testified, whereas
31.8% of participants in the no feedback condition made a selection in the second
lineup.** In both cases, the informant feedback condition did not differ from the
primary confession feedback. Thus, jurors not only appear to believe jailhouse
informant testimony, but they also use the information to form or change their
judgements about other evidence.

While jailhouse informant testimony has been found to be influential to jurors,
it cannot always be trusted, especially when the jailhouse informant was offered an
incentive for testifying. Researchers have found that incentives increase the
likelihood for individuals to lie and falsely implicate others. Robertson and
Winkelman (2017) asked participants to imagine they were incarcerated and had
been asked for information about a fellow inmate by detectives.’*® The participants
were told there was evidence against this inmate, but additional evidence was needed
to ensure the conviction.**® The researchers manipulated whether the inmate did
(true secondary confession) or did not (false secondary confession) confess to the
participant, and then all participants were offered up to four possible incentives in
succession: (2) a penalty reduction, (b) an additional prison time reduction and a full
reduction of fines, (c) complete reduction of prison time and fines, or (d) full
immunity and financial support.*¥” Overall, when the confession occurred, 94% of
participants were willing to testify against the defendant.®*® When the defendant did
not confess, 7% of participants were willing to falsely testify against the defendant
for the lowest incentive level, and by the fourth incentive level, 20% of participants
were willing to falsely testify.’*® This indicates that the incentives increased the
participants’ willingness to provide a false secondary confession.

A similar paradigm to Robertson and Winkelman (2017) was used by Jenkins
et al. (2021, Experiment 1), however they decided to manipulate whether detectives
had evidence against a defendant, and whether the participants were told the
incentive was just a possibility or that the incentive was guaranteed.'*® Again, all
participants were offered up to four incentives in exchange for a secondary
confession. Overall, 27.3% of participants indicated they would provide false

133 1d. at 381.

134 d. at 380.

135 Robertson & Winkelman, supra note 117, at 59.
136 1d.

187 1d. at 60.

138 1d. at 61.

139 1d. at 60.

140 Jenkins et al. 2021, supra note 121, at 97.



2025 LAW, RES., & RECS REGING JAILHOUSE INFORMANT WITNESSES 157

secondary confession evidence, and most willing participants (40.7%) agreed to
testify after the third incentive level (a full prison sentence and fine reduction) was
offered.’*! Neither the incentive guarantee or the presence or absence of evidence
against the defendant was a significant indicator of the willingness to testify. In a
second experiment, Jenkins et al. (2023, Experiment 2) randomized the possible
incentive offers rather than offering them sequentially and discovered that 17.65%
of participants were willing to falsely testify, and those that had been offered the
largest incentive were more likely to testify than those offered the smallest
incentive.'#? Therefore, it is not unreasonable to assume that jailhouse informants
might provide false testimony against another inmate, especially when incentivized.

VI. WHY JAILHOUSE INFORMANTS ARE BELIEVED

It is clear from the psychological research and exoneration cases that jailhouse
informants are very influential to juries and jailhouse informants are willing to
falsely testify. So why do jurors believe the testimony from jailhouse informants
who have violated the law and are known liars? There are several reasons why this
might be. First, people are poor at detecting lies and oftentimes rely on non-verbal
cues (e.g., body language and gaze) that are not indicative of lying.*** Second, lay
people reflexively believe confession evidence.!** Third, people accept jailhouse
informant testimony at face value and ignore situational constraints, a phenomenon
known as the fundamental attribution error.}*® Fourth, people seem to demonstrate
an innate trust that the prosecutor vets a jailhouse informant’s story.}*® We will
discuss each of these in turn.
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A. Limited Ability to Detect Deception.

First, all individuals, regardless of training or expertise, have a limited ability
to detect deception consistently and accurately.'#” Kassin (2005) for example, asked
10 inmates to provide a true videotaped and audiotaped confession for the crime in
which they had been convicted.'*® The same inmates were also asked to lie and
provide a false confession for a different crime that they were not involved in.4
Samples of college students and police officers were then asked to randomly
evaluate either the true or false confession in either audio or video format. Across
all conditions, the overall accuracy rate was 53.9%, where 63.6% of the true
confessions were correctly identified as true and 56.1% of the false confessions were
incorrectly identified as true (i.e., a false alarm).’®® Those who listened to the
confession statements were more accurate than those who watched the videos, and
students were found to be more accurate than the police sample. Police, and those
watching the videos were also found to provide more false alarms. Therefore, jurors
may not have the ability to accurately discern whether a jailhouse informant is being
honest. This task is made more difficult when the deception is couched in true facts.
Testimony provided by jailhouse informants often fits the fact pattern of the crime,
however, jurors must detect whether the way in which the information was acquired
is a lie.

B. People Believe Confessions.

Second, as previously mentioned, both primary®! and secondary confession
evidence® lead to increased conviction rates. Research has also determined that
mock jurors continue to be influenced by this evidence, despite the presence of
incentives. As previously mentioned, Neuschatz et al. (2008) evaluated mock jurors’
perceptions of witnesses who received incentives for their testimony. They
discovered that mock jurors recognized that witnesses receiving an incentive were
more interested in serving their own interest than witnesses who did not receive an
incentive, however the presence of an incentive had no impact on verdict decisions
or on the mock jurors’ perception of the jailhouse informant witnesses’
trustworthiness or truthfulness. A follow-up study asked participants to provide the
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reason why they believed the witness testified, and regardless of the presence or
absence of an incentive, the majority (73%) of participants indicated that the witness
was motivated to testify for an intrinsic or dispositional reason, such as believing it
was the morally right thing to do, rather than for a situational reason. *>* Subsequent
research has replicated this finding, in that the explicit presence of an incentive failed
to impact participant verdict decisions.*>

C. Fundamental Attribution Error.

The fundamental attribution error occurs when internal, or dispositional factors
(i.e., related to a quality of one’s character) are overestimated in comparison to
external or situational factors when judging others’ behavior.®®® In circumstances
involving incentivized secondary confessions, mock jurors overlook the incentive,
the situational factor, in favor of dispositional factors such as a belief the jailhouse
informant was trying to do the right thing. Mock jurors have indicated a belief that
the jailhouse informant testified out of guilt or sympathy for the victim’s family
more often than they indicated the jailhouse informant’s receipt of an incentive.*
Also, mock jurors who cited only dispositional attributions or both dispositional and
situational attributions for a jailhouse informant testifying convicted significantly
more often than those who only cited situational attributions.**” Given that jailhouse
informants in cases where the defendant was found to be innocent and was later
exonerated often stated they were testifying for dispositional reasons, the
fundamental attribution error offers an explanation as to why the mock jurors voted
guilty despite the defendant’s innocence.!*®
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D. Prosecutorial Vouching.

Prosecutorial vouching occurs when a prosecuting attorney attests to the
reliability of a witness’s testimony being truthful.™>® While prosecutorial vouching
can be either explicit or implicit, explicit vouching, wherein the prosecutor makes a
statement to the court that they believe the witness, is not allowed.’®® Implicit
prosecutorial vouching occurs when jurors perceive that the prosecutor believes their
witness to be truthful when no explicit vouching or confirmation was made. Implicit
prosecutorial vouching may occur because jurors likely do not believe the prosecutor
would put a witness on the stand who would knowingly provide false testimony. By
simply calling a witness to the stand, whether it be an expert witness such as a
medical examiner or a witness such as a jailhouse informant, the prosecutor is
asserting a belief in the witness’s testimony. Jurors may find jailhouse informants
credible because they believe the jailhouse informant would not be allowed to testify
if there was any doubt in the truthfulness of his statements.

VII. FUTURE RECOMMENDATIONS

Collectively, experts have provided recommendations for amending current
safeguards and implementing further reforms. First, experts have emphasized the
need for pretrial reliability hearings in cases with jailhouse informants to allow for
the identification of issues with unreliable jailhouse informant testimony prior to the
trial.*®! Second, to expand on a current safeguard, Brady v. Maryland (1963), that
mandates the disclosure to the defense of any exculpatory evidence about the
defendant, experts recommend mandated tracking and disclosure of key information
regarding jailhouse informants.'®? This includes jailhouse informants’ interactions
with other inmates and law enforcement, as well as their criminal history, testifying
history, and incentives they were offered.'®® Disclosure and tracking can also ensure
the defense has sufficient information to conduct effective cross-examinations.'®4
Videotaping or audiotaping all interactions with jailhouse informants has also been
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recommended to provide valuable documentation, and to possibly prevent law
enforcement from disclosing details of the case to jailhouse informants.'®® Third,
researchers have recommended that experts implement specific jailhouse informant
instructions to include additional information about factors related to jailhouse
informant credibility, including incentives, inconsistencies, and the criminal and
testifying history of the jailhouse informant. Finally, additional reforms have been
suggested, including acceptance of expert witnesses, and requiring the corroboration
of jailhouse informant testimony.¢’

Ultimately, there remains little agreement and few legal regulations in place.
The American Legislative Exchange Council, however, published a model policy in
2018 to provide recommendations for law makers and attorneys utilizing jailhouse
informant witnesses.®® The policy aligns with researchers’ suggestions, such as
requiring prosecutors to promptly disclose their intent to use jailhouse informant
witnesses, the jailhouse informant’s testifying history, criminal history, and any past,
present, or future incentives. Additionally, it requires thorough jailhouse informant
documentation and tracking systems. Currently, over 20 states have active or
proposed legislation regarding jailhouse informants, and Connecticut, Texas, and
Illinois are among some of the states with the most significant reforms that align
with the guidelines of the model policy.®

CONCLUSION

As was seen in the initial case we presented about Curtis Flowers, false
jailhouse informant testimony contributes to a growing number of wrongful
convictions and threatens the effectiveness of the legal system.>”® Although laws and
safeguards have been implemented to prevent false secondary confessions, the
literature indicates that mock jurors are insensitive to many of these preventative
measures.t™ The present theories suggest that, because jailhouse informants provide
testimonies that include a form of confession evidence that often aligns with the
narrative of these cases, jurors have difficulty recognizing factors that threaten the
jailhouse informants’ reliability through processes like the fundamental attribution
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error or implicit prosecutorial vouching.}’? Ultimately, legal reform will be
necessary to continue to combat the pervasiveness of false jailhouse informant
testimony, provide justice for victims like Curtis Flowers, and prevent additional
wrongful convictions in the future.
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