Combatting Misinformation on Social Media: Will Our First Amendment Allow It?
Kelly Adams

The First Amendment is a precious and fiercely protected right from the US Constitution.
This amendment states that “Congress shall make no law...abridging the freedom of
speech[.]”! There is a debate about the role of free speech and the government’s ability to combat
misinformation on social media. To monitor what happens on these websites, the government must
use the social media companies as a middleman. Some people believe that the government should
not be barred from doing so, and that requiring social media companies to counter false information
does not violate the First Amendment. Others see this as the government utilizing social media
companies as puppets to censor free speech in violation of the First Amendment. Other countries
are seeing governmental efforts to stop the spread of misinformation on social media. This begs
the question of whether something like that would be possible in the United States.

Supporters of the government’s ability to combat misinformation on social media under
the First Amendment are concerned with how misinformation could impact the political process,
as well as the health and safety of citizens. Misinformation runs rampant during election season,
which could interfere with our democratic system. It also played a prominent role in the January
6™ Insurrection, with many believing that Facebook allowed the misinformation and threats of
violence to fester before the attack occurred.? In the public health sphere, social media was also a
hotspot for misinformation surrounding the COVID-19 pandemic and mask mandates.* For
example, there was one rumor about drinking cleaning products with high alcohol content to cure
the virus that sent thousands of people to the hospital between January and March of 2020.*

The Brennan Center is a civil society group that aims to protect the integrity of elections
and access to the polls. If they encounter instances of doxing (the malicious publication of a
person’s private information online)® or misleading information, they will often contact social
media companies or government officials.® They believe that the government should be able to
address these problems. Supporters will also cite the government’s right to promote activity and
dialogue that cultivates the public good.” This side of the debate believes that the government’s
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interference with misinformation is not censorship violative of the First Amendment, but rather
constitutionally permissible government speech aimed at protecting citizens.

This is opposed by those who believe that any government interference with social media
posts, even posts promoting false information, is censorship under the First Amendment right to
free speech. The First Amendment does, in fact, protect false statements unless they are fraudulent
or defamatory.® This poses a significant problem for government interference. Those who oppose
government interference fall on a spectrum from being vehemently against any governmental
effort to monitor what is said online, to those who believe it should be left up to the social media
companies. Social media companies also have their own rights to free speech, and can create
policies for monitoring hate speech, obscenities, and bullying, which helps to combat doxing.’
Especially during the election season, social media companies will create content policies to
promote accurate information.!® Opponents emphasize the fact that the First Amendment does not
protect threats and incitement of violence and harm to reputation. Further, although social media
companies are private entities, they are the gateway to crucial communication and information in
our society. For that reason, critics of government interference believe that there should be as little
content moderation as possible.!!

With social media being such a crucial aspect of modern life, there is increasing
governmental regulation being produced to deal with the problem of misinformation around the
world. For example, Australia plans to impose significant fines on social media giants if they fail
to address misinformation.!? They plan to create clear codes of conduct that the companies must
follow.!? This is a major development in government regulation of technology. This bill is aimed
at protecting Australian citizens, democracy and economy. Stephen Jones, Australia’s assistant
treasurer, explicitly mentioned the dangers of deepfakes, child pornography posted online, and
internet scam artists.!* Not everyone sees this bill as an opportunity for protecting users, America’s
very own Elon Musk referred to the Australian government as ‘fascists.”!?

Legislation aimed at combatting misinformation would be polarizing anywhere, but
especially in America. Murthy v. Missouri illustrates a recent judicial response to governmental
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efforts in combatting misinformation. The states of Louisiana and Missouri, along with individuals
who were banned from social media sites sued the Joe Biden administration, along with several
governmental officials and agencies in the U.S. District Court for the Western District of Louisiana.
Their claim was that federal government officials unduly influenced social media companies and
used them as puppets to censor social media content.!® They claim that these officials and
companies were targeting conservative speech and opinions.!” This is illustrative of how
politicized this debate is. A federal district judge granted an injunction against the Biden
administration and government agencies to prevent them from communicating with social media
companies about content.!® The Supreme Court only overturned this opinion in July 2024, finding
that the government was not coercive or unduly influential in its communication.!” Justice Amy
Coney Barrett wrote the decision that declared the plaintiffs did not provide sufficient facts to bring
a suit at all.?

Though the Supreme Court ultimately found that the plaintiffs’ claim was insufficient, both
the district court and the Fifth Circuit Court of Appeals found censorship in violation of the First
Amendment.?! This is significant, because it points to a strong urge to oppose government
involvement in combatting misinformation on social media, even from the judiciary. This
sentiment is shared widely. For example, after Trump was banned from social media sites
following the January 6" insurrection, Florida and Texas enacted statutes that would prohibit social
media companies from monitoring content and banning controversial posts.?? Others are calling
for transparency from social media sites to explain why and how they monitor content.??

Although two lower courts believed that there was a constitutional violation in Murthy v.
Missouri, the Supreme Court found that there was not a sufficient basis for this claim. Therefore,
the Court never truly decided the merits of the plaintiffs’ claim. This effectively leaves open the
question of whether the government can ask social media companies to combat misinformation.?*
This is a small victory for supporters of the government’s right to combat misinformation.

In America, a law like what Australia proposed is probably impossible under the First
Amendment of the United States Constitution. The issue is when do government speech or actions
related to addressing misinformation go too far? The First Amendment is unique compared to other
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constitutions, since it leaves free speech as a very broad category.?’ This can create a challenge for
determining a line. Further, the First Amendment is rooted in the desire to promote the free flow
of ideas. So, for a person or entity’s speech to be suppressed, it needs to be explicitly prohibited
(defamatory, violent, etc.).?® Although our government has the right to free speech and can try to
promote what it believes is best for the public good, the broad language of this amendment limits
its efforts. This issue is further complicated by the fact that political speech is particularly favored
and protected under the First Amendment.?’

There is a heated debate about the efficacy of government intervention to combat
misinformation on social media. There are vehement supporters on both sides. After the COVID-
19 pandemic and the January 6 insurrection, there are many people who are calling for more
content moderation. However, the odds of having legislation that directly permits this type of
government intervention is likely impossible due to the First Amendment. The First Amendment
explicitly permits false statements while prohibiting threats and encouragement of violence.?®
Social media posts, especially those regarding political views or statements, can often blur this
line. Regardless of which route our government takes in addressing misinformation, it will be met
with opposition rooted in concerns about safety and constitutionality. Although there is not a clear
path forward, we can be near certain that there will not be legislation created to empower the
government’s interference for combatting misinformation on social media.
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