Al in Mediation: Revolutionizing Conflict Resolution or Raising New Questions?
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Online dispute resolution (ODR) is a rapid-growing topic within the field dispute
resolution. Both public dispute resolution and private dispute resolution engage ODR, namely
through alternative dispute resolution (ADR). While ADR generally implies negotiation,
mediation, or arbitration, ODR may involve any of these techniques, or a combination of them in
an online setting. As ODR begins to advance, so too does the potential use of artificial intelligence
(AI).

Some scholars suggest that AI will bridge the gap between public and private dispute
resolution as a new form of “AI-DR.”! This blog post will provide an overview of new uses of Al-
DR in settings that largely take on a mediation-like role.

How is Al being used in ADR?

Al emerges in many forms within the alternative dispute resolution field. Some Al systems
include automated negotiation that can identify common ground between parties and suggest a
compromised agreement.? Other systems, such as Smartsettle and Modria, have software that
gather information to provide neutral facilitation similar to a mediator. OurFamilyWizard is
another leading example of a facilitative platform that integrates Al to help co-parents coordinate
effectively. Though less formal than traditional ODR mediation platforms to facilitate an active
dispute, OurFamilyWizard is notable for using Al to prevent disputes.’

With respect to arbitration and litigation, Al can help inform dispute outcomes by
processing data of prior disputes, including court cases, to predict court decisions and case
outcomes.* Even some state courts have also used “algorithm-based ODR” in some disputes, such
as small monetary disputes, traffic tickets, and some family court cases.’

What potential does AI-DR have with respect to mediation?

Al technologies in dispute resolution typically provide a supportive approach or a
substantive approach. In the supportive approach, Al is a tool that ODR systems can engage or
adopt into their algorithms. Parties still engage simultaneously with a mediator. In the substantive
approach, Al takes on a more active role by assuming mediator functions. The Al system may ask
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parties for their perspectives or proposals for settlement, and try to arrange an optimized agreement
between them.

Two examples of ODR systems that have integrated Al into their systems are Family
Winner and Smartsettle.” The Family Winner system facilitates negotiations by identifying
potential alternatives for opposing parties and a professional mediator.® This system draws upon
game theory and decision theory in its underlying Al algorithms.” Similarly, Smartsettle is also an
advanced negotiation tool. In addition to the option of providing inexperienced parties with an
online facilitator, Smartsettle offers five products that range from single-issue monetary disputes
to sophisticated software products and negotiation analysis.'°

Other examples of entities in the private sector that use Al in assisted negotiated or
mediated processes include Cybersettle, Inc., VirtualCourthouse, and Modria.!! Though not a
platform designed strictly for dispute resolutions, OurFamilyWizard also uses Al in a mediation-
like setting. OurFamilyWizard is a platform that seeks to promote amicable coparenting to reduce
conflict by managing communication, scheduling, and expenses.!? Parents can exchange messages
through the app with the option of using an advanced Al tool called ToneMeter. ToneMeter uses
language context to analyze drafts of messages and marks those that may seem upsetting,
aggressive, humiliating, or hurtful.!3

Figure [ illustrates how ToneMeter flags language that
may be perceived as aggressive and relates it on a scale.!*
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In this example, OurFamilyWizard deploys ToneMeter in a manner consistent with the
mediation principle of self-determination. Mediators encourage parties to choose their own
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resolutions, similar to how ToneMeter allows parents to choose their own communication.
ToneMeter suggests that using Al as a “fourth party” in ODR systems can have positive outcomes
without human intervention.!®

When is Al less helpful in mediation settings?

While Al technologies enhance efficiency in mediation, limitations arise in areas like
fairness. Some criticize Al-powered negotiated models like Family Winner because they “fail to
adequately optimize ‘justice’ or ‘fairness’ metrics.”!” AI’s role is less supportive when it comes to
values that are subjective and relate to humanity. As a fourth-party tool, Al can provide support to
a mediator role by identifying or creating optimized agreements. However, Al cannot replace the
role of a mediator when the disputes involve individual motivations, values, and emotional
judgments of fairness.!®

Still, Al provides a helpful resource to bridge the gap between parties’ positions and
generate movement towards a negotiated agreement. A party is more likely to perceive an outcome
as fair when the outcome more closely aligns with the outcome they anticipated at the outset of
negotiation. When two disputing parties have a wide gap in their anticipated outcome, at least one
party will likely perceive the negotiated outcome as unfair unless value can be created to bridge
the divide.!” Thus, in disputes that involve a monetary issue predominantly, Al tools may be more
helpful.

Conclusion

While AI has the potential to revolutionize alternative dispute resolution, particularly in
areas such as mediation and negotiation, its role is not without limitations. Al-driven systems like
Smartsettle, Modria, and OurFamilyWizard demonstrate how technology can enhance efficiency,
improve communication, and help parties reach optimized outcomes. However, Al cannot fully
replace the nuanced role of a mediator. Al cannot account for deeply human factors like fairness,
values, and emotional judgments. As technology advances, it will be important for dispute
resolution forums to integrate Al as a supportive tool within a resolution process that emphasizes
human elements as actors, not an underlying agreement between them.
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