Will the Supreme Court Let Social Media Attempt to Remain “Free?”
Nicola Roberts Lewis

Americans use social media — a lot. Nearly 70 percent of adults in this country use
Facebook, and almost half of Americans use Instagram.' In addition to these large platforms, a
significant portion of Americans also use Pinterest, TikTok, Reddit, and Twitter (X).? On these
platforms people share opinions, photos, and memories of their lives. In addition to sharing parts
of our lives, social media is also a place to absorb the opinions and experiences of others. In fact,
social media has replaced traditional sources of news in America. Researchers estimate that 30
percent of Americans get their news from Facebook.?

The rise in social media use has also correlated with an increase of the spread of incorrect
or misleading information — misinformation.* Examples of misinformation vary, from
information about political candidates, to conspiracy theories, to unfounded statements about
public-health crises.’ Research has found that pervasive misinformation creates a distrust in the
media and undermines democratic processes. ® There are also reports of an increase of hate
speech on social media platforms that correlates to a rise in misinformation.”

To combat the ramifications of misinformation, platforms are implementing new
community standards. For example, Meta’s Community Standards are designed to have
Facebook only have content that is “newsworthy and in the public interest.”® These qualities are
determined by “weighing the public interest value against the risk of harm.” The site purports to
make these determinations in line with international human rights standards.!® Content that may
not be newsworthy and in the public interest, such as posts about Holocaust denial, can be
removed at Facebook’s discretion.!!

While content-moderation policies may seem common sense, some states certainly do not
necessarily feel that way. In 2021, both Florida and Texas passed laws regulating social media
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sites” ability to monitor content on their platforms.'? Florida SB 7072, put into effect in July of
2021, restricts social media sites from “deplatforming . . . a political candidate or journalistic
enterprise.”!3 Similarly, Texas HB 20 prohibits these sites from censoring a user, their
expression, or their ability to receive the expression of another based on the viewpoint of the
user, the viewpoint represented in their expression, or their location in Texas or any part of
Texas.'* It has been reported that these laws were specifically passed in response to former
President Trump being banned from Facebook and Twitter following the insurrection on January
6,2021.1

In quick retort to these two bills, NetChoice, a trade group that represents a variety of
internet enterprises, including Meta and TikTok, to protect the internet as a place for free
enterprise and free expression,'® brought suit questioning the constitutional validity of these
laws.!” Facially, these laws pose First Amendment challenges in that it limits private parties’
right to make “editorial choices in [their] selection and presentation of speech.”'® In deciding
these cases, two separate circuits came down with two opposite interpretations. In the Florida
case, the Eleventh Circuit upheld a preliminary injunction against the law.'” However, in Texas,
the Fifth Circuit did not believe that corporations had a “freewheeling” First Amendment right to
censor what people say.?’

Both these decisions were appealed to the Supreme Court, and cert was granted to hear
the issues together.?! Coming out of a February 26, 2024 oral argument, the justices appeared to
be skeptical that states could be able to regulate social media in such a fashion.??A major hang-
up was the constitutionality of the statutes.?? Preventing platforms from making editorial
judgements violates these companies’ free speech rights, as the Court established in 1974.2* The
court held in Miami Herald v. Tornillo that newspapers cannot be required to publish certain
content.>>Some justices’ questions also hinted at making a final decision that would hinge on
whether or not content moderation was “editorial control” or “censorship.”2¢
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While it appears clear that the majority of the justices have some issues with
constitutionality of Texas’ and Florida’s laws, there is less certainty on the remedy they will
award.?” Because NetChoice brought these cases as “facial challenges,” meaning that the entire
law cannot be applied to any person, there is debate on whether this law would not be violating
free speech for all social media companies.?® One hypothetical focused on in oral argument was
whether or not these statutes would apply to Uber and would violate Uber’s free speech rights.?’
If it would apply, and it does not affect the company’s right, perhaps a facial challenge is not
appropriate.’® Representatives of the social media sites urged the Court in oral argument to take a
narrow approach and save remaining issues for another case.!

Because of these issues in determining a remedy, it is not entirely clear how the Court
will decide these cases. One consideration is that even though oral arguments were conducted on
the same day, the content of the two bills are different, and thus different holdings may come
down. Of course, if the Court upholds these laws, then there is a possibility that other states will
implement similar laws. If that is the case, then instead of facial challenges, surely social media
sites will bring as-applied challenges, which would require an entire new series of litigation.>?
Unfortunately, all there is to do now is wait for a decision, which is expected this summer.
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