Will Works Created by Artificial Intelligence Be Afforded Copyright Privileges?
By Nicola Roberts-Lewis

A recent decision in the D.C. District Court determined that images made by Artificial
Intelligence (AI) can be copywritten. This decision raises a policy issue regarding whether Al
should be able to hold copyrights. The following discussion provides some context surrounding
the issues and arguments for and against AI’s right to receive copyright for its generations.

1. What is AI?

The term Artificial Intelligence has been in the lexicon since 1955 to connote that
machines, like humans, can learn.! Over the past 68 years, Al has grown to permeate endless
aspects of society and has done so in various forms.? One of the most blockbusting types of Al in
recent years has been generative Al, which can create a wide variety of media, including images,
videos, audio, and text.’> With generative Al programs going public, millions have used some
kind of generative AL*

I1. What is Copyright?

Copyright protections in the US began in 1790 with the passage of the first copyright law.
The scope was limited to books, maps, and charts.® Since then, the Copyright law has been
expanded to include literary works, pantomimes, motion pictures, and other things.® Modern
copyright law gives the copyright to the author or authors who created the work.” If two authors
contributed to the work with an intent to merge their work into an inseparable whole, an
indivisible interest for each is created.® All copyrightable work must have an author, and
authorship “is synonymous with human creation.” This connotation of humanness with
authorship has existed since the inception of copyright, and it makes sense that the limitations
exist because other non-human “aspiring” authorities for copyrightable work, like monkeys,
were also in existence at the inception of copyright law. 1
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III.  Copyright and Al

With machines having the capability to create works that fall into copyrightable
categories, a problem arises when copyright is sought for these works due to the machine, and
not human, authorship. The US Copyright Office is aware of these growing concerns and in
March 2023, the Office launched its new “Artificial Intelligence Initiative.”!! This new initiative
is in response to both the new advances in Al as well as requests from Congress and Al
creators.!? In addition to the Initiative, the Office also issued a statement to clarify policies
regarding works authored by Al. Specifically, they did not close the door on giving all Al-created
work copyright. The Office will consider whether Al contributions “[were] the result of
‘mechanical reproduction’ or instead an author’s ‘own original mental conception’.”!* Following
this initiative, the Copyright Office issued a Notice of Inquiry (NOI) on issues of Al and
copyright including the “appropriate treatment of Al-generated outputs that mimic personal
attributes of human artists.”'* The inquiry is still ongoing at the time of this Posting.'>
While the Office is making policy announcements evaluating how copyright will interact with Al
and its creators, the Office in the recent case of Thaler v. Perlmutter, the D.C. District Court
ruled that a piece of artwork produced by a computer system could not obtain a copyright.'® Mr.
Thaler wished to copyright an image produced by Creativity Machine and then transfer it to him
as the owner of the machine.!” In its denial of the application, the Copyright Office cited that the
work lacked the necessary element of human authorship. Mr. Thaler then challenged the Office’s
decision in the D.C. District Court, citing the Administrative Procedure Act.!8

The court recognized that copyright is intended to be a malleable concept, “designed to
adapt with the times.”!” However, they believe that human creativity is at the core of copyright,
and human involvement has been the standard to which copyright decisions have been made.
Including non-humans would be stretching copyright too far, presumably past what the district
court has deemed is copyright’s malleability. Plaintiff in some ways acted fatally to his claim by
the language he used in his initial copyright application. He explicitly said that the work was
“created autonomously by machine,” and that was the only statement regarding authorship in the
record.?’ Is the district court saying that if Mr. Thaler had not explicitly said that the work was
created by the machine, and instead characterized the work as created by him because he made
the machine? Perhaps an appellate decision will answer the question since this case has only
been decided at the district court level. Until the appeal is brought to argument and decided, will
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we have an answer.?! But until then, it is assumed that nothing made by Al can be copyrighted.
But if someone does want to do that, there doesn’t seem to be anything stopping people from
lying on their applications.

a. Ramifications if AI Could Receive Copyright

Intellectual property scholars warn against this due to its unknown, but possibly grave
impact on the world economy.?? There is also more ambiguity that will need to be decided if Al
works will be able copyrightable. For example, if we were to give Al copyright, and no human
asked for it to be transferred to them, how would enforcement of the copyright play out? To
whom and how would damages be allotted?

a. Benefits if Al Could Receive Copyright

Al has been used in music, journalism, and gaming up to this point, regardless of its
copyrightable status.? If it is deemed that the contributions of Al to these materials were not due
to “an author’s own original mental conception” they may be denied copyright and it could be
used by anyone.?* When thinking about the process of getting Al to create work, a reason as to
why you would want Al material to be copyrightable becomes clear. Some instances of art
creation with Al tools can involve extensive time in honing prompts given to the machine, and
then manually editing the finished piece from those prompts.2> Companies that have invested
millions into new products developed with Al may not be able to reap the profits from their
investments.?

Conclusion

Since the Copyright Office is still accepting public comments on its NOI, it is difficult to
say where this issue is headed, but we can be sure that many people are interested in the outcome
of the decision. Unfortunately, we do not have a timeline from the Office and thus there is no
way to know when a statement will be released. Based on the decisions from the Office in
rejecting Mr. Thaler’s request for copyright with their simultaneous NOI, the issue of whether Al
can receive copyright could seemingly go either way. Therefore, we will have to wait and see.
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