Contracting With Al - Should This Be Allowed?
By: Adava Jefferson

The world has seen numerous changes in technology over the past few years, from self-
driving cars, to contactless payment methods, to Al. In more recent years, Al has become a
major topic of conversation, largely from ChatGPT, which allows human-like conversations with
anything from a chatbot.! People are not only using Al to create contracts, but are now
contracting with AI personalities themselves in the form of brand deals.? To form an opinion on
whether this kind of contract should be allowed, we have to begin with discussing what an Al
influencer is, and what it means to form a contract.

Al stands for artificial intelligence, which is a process which machines use to mimic the
“human intelligence process.” Al can be used for many different reasons, such as creating
algorithms and generating images and music.* In more recent history, people have started using
Al to create artificial personalities, which are similar to internet personalities seen online every
day. An internet personality is someone who uses the internet to showcase events taking place in
their life.> Some notable internet personalities include Dixie D’ Amelio from TikTok, Markiplier
from YouTube, and Zach King from Instagram.® Al virtual influencers are similar to these
internet personalities, except for one key fact, they are not real people.

Virtual influencers are growing in popularity due to the fact that they have “realistic
characteristics, features and personalities of humans.”” Some notable virtual influencers include
Noonoouri®, Lil Miquela®, and Shudu.!® While the virtual influencers themselves are not human,
there are real people, behind the scenes, making the decisions for them.!! Not only do these
people make all the decisions, but they also get to receive all the profits.!? Virtual influencers
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who are involved in brand deals are created by people who contract with a company to
advertise.! This is the alternative to a brand creating their own virtual influencer.!'*

Chances are you have probably seen a virtual influencer online, whether it was on social
media or in an ad. In 2016 for example, virtual influencer Lil Miquela took social media by
storm, with people debating whether or not she was a real person.! Since then, virtual
influencers have grown in popularity with brands. These brands use these influencers to promote
themselves and advertise!'®, some even without knowing whether they are dealing with a real
person or a virtual personality created by a real person.!” The next step in forming an opinion on
these virtual influencers contracts, is to learn more about contracts in general and the brand deals
these influencers are involved in.

The Second Restatement of Contracts defines a contract as “a promise or a set of
promises for the breach of which the law gives a remedy.”!® This means that to form a contract,
you need a promise, which is backed by a potential remedy from the law. The contracts being
formed with AT influencers are ones known as “brand deals.”!® Well-known companies, like
Amazon and Nike, participate in brand deals with popular internet personalities to advertise their
products.?’ More specifically, a brand deal “is a campaign that a brand and an influencer or
blogger work together on.”?! With a brand deal, an influencer shares a product from a brand with
their following, in hopes that this will influence them to buy the product or support the product’s
brand.?? In return, the brand may send the influencer free products, payments, or a combination
of the two.?

Well-known brands are now using the services of virtual influencers for modeling and
product advertisement.?* Recently, these contracts with virtual personalities have expanded past
simple brand deals. As seen in recent news, Warner Music signed their first virtual artist,
Noonoouri?®. Noonoouri soon thereafter released her first single, and the royalties are reported to
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be split between her creator, Warner, and the other artist on the song®. This deal has now
expanded the kinds of contracts in which virtual personalities are involved in, and opened the
door to more questions concerning where the line will be drawn on contracting with virtual
personalities.

This process of contracting with Al influencers, in the form of brand deals and music
deals, has also prompted the raising of all kinds of questions. Questions concerning what Al can
and cannot do under the law, and what they should be able to do. Virtual influencers are able to
form contracts with brands by promising to participate in some kind of advertisement for
payment in return.?’” They are also able to form contracts with music labels like many popular
artists in the past?®. Traditionally, when one does not fulfill a contract, also known as
“breaching” the contract, the law provides a remedy. This can become complicated when dealing
with virtual influencers, because the brand must know exactly who they are dealing with,
otherwise they may have no potential remedy. With the potential loopholes for virtual influencer
creators, the legality may be questioned when less sophisticated brands attempt to form
contracts. In 2018, influencer Luke Sabbat had legal action brought against him for failing to
fulfill a contract with Snapchat.?® His agency was able to sue him because they knew exactly
who they were dealing with,?® but with virtual influencers, this may not always be the case.

Without a remedy from the law, can contracts with virtual personalities be valid? Should
new laws be put on the books to protect smaller, more inexperienced, brands from virtual
personalities? As a law student, I agree that these contracts should be allowed. I believe this
because they may force people to make better contracts. The formation of better contracts will
require people to learn more about contracts under the law, instead of just going based on what
they believe a contract is. As an everyday person, the unpredictability of the rapid advancement
of technology is worrisome. The internet already allows people to hide behind a screen, and with
virtual personalities, who knows how many may be behind that screen.

After learning a bit about contracts and virtual influencers, I will let you be the judge of
what future laws concerning contracting with Al should look like. Within the next decade, who
knows, maybe Al will have the same rights as any natural person, like me or you.
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