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Copyright is a complex and ever-changing area of the law, more so than many other areas 

based on the need for copyright to stay up to date with the latest technology. This need for 

evolution dates all the way back to 1884 when the Supreme Court was tasked with deciding 

whether copyright covered the newly invented technology of photography.1 Fast forward to 

today, the newest hot topic in the long line of copyright disputes is how to tackle works created 

by artificial intelligence (AI). In many different areas, AI uses algorithms to analyze thousands 

or millions of examples to be able to answer questions, create things, or sometimes just have a 

conversation like a human. As has recently been in the news, the AI program ChatGPT has 

received passing scores on some parts of the multiple-choice portion of the bar exam.2 It still has 

a long way to go to replace lawyers, or even to be able to pass the entire bar exam, but we are 

witnessing the advancement of technology in real time. 

 In the area of copyright, there are many important unanswered questions, such as who, if 

anyone, gets copyright over the work put out by the AI machine? The creator of the algorithm 

would say they should, but did they truly author the work? Should the AI itself be given a 

copyright to the work that it outputs? The question of whether non-humans can have copyright 

protections seems to currently be answered in the negative. The District Court for the Northern 

District of California recently denied copyright protection to a monkey for a photograph in which 

the monkey was the one to actually press the shutter release.3 Similarly, the United States Patent 

Office has denied patents for inventions created by an artificial intelligence program, stating that 

patents can only be given to “natural persons.”4 Other countries have come to the same 

conclusions, such as Australia, in finding that the originality and authorship requirements are not 

met by AI created works.5 The United Kingdom’s patent office has also come to a similar 

conclusion as the United States’.6 But conversely, China’s courts recently decided that an AI 

created financial report fulfilled their copyright requirements, and granted copyright to the 

machine’s creators.7 This area of the law is evolving every day, and it will not be long before we 

start to see landmark cases determining the rights in AI created works. There are many different 

considerations that need to be taken into account, and it will be interesting to see how the United 

States chooses to approach the problem in the near future. 

 
1 Burrow-Giles Lithographic Co. v. Napoleon Sarony, 111 U.S. 53 (1884). 
2 Debra Cassens Weiss, AI program earned passing bar exam scores on evidence and torts; can it work in court?, 

AM. BAR ASS’N (January 12, 2023, 9:03 AM), https://www.abajournal.com/news/article/ai-program-earned-passing-

bar-exam-scores-on-evidence-and-torts-can-it-work-in-court. 
3 Mike McPhate, Monkey Has No Rights to Its Selfie, Federal Judge Says, NEW YORK TIMES (Jan. 8, 2016), 

https://www.nytimes.com/2016/01/09/business/media/monkey-has-no-rights-to-its-selfie-federal-judge-

says.html?mcubz=3&_r=0. 
4 Haochen Sun, Redesigning Copyright Protection in the Era of Artificial Intelligence, 107 IOWA L. REV. 1213, 

1224 (2022). 
5 Kanchana Kariyawasam, Artificial intelligence and challenges for copyright law, 28 INT’L J. L. & INFO. TECH. 

279, 284 (2020). 
6 Sun, supra note 4, at 1220. 
7 Id. at 1218. 


