Adidas Vs. Thom Browne

Four stripes vs. three stripes. Luxury vs mainstream. The trademark battle between
Adidas and Thom Browne has finally concluded. After a nine-day trial, Thom Browne was not
found liable for damages or profits made from sales of its products.?

Thom Browne is a luxury brand that incorporates a design featuring four horizontal,
parallel stripes, encircling the arm of a garment.? Adidas on the other hand is known for its three-
stripe design. Because of the similarity Adidas believed Thom Browne’s four stripes would
cause the general public to confuse the two products.® Before the two brands battled it out in the
court room, Adidas attempted to settle with Thom Browne.* After unsuccessful attempts to settle,
Adidas filed a trademark infringement complaint against Thom Browne.®

Trademark infringement is the unauthorized use of a trademark or service mark on or in
connection with goods and/or services in a manner that is likely to cause confusion, deception, or
mistake about the source of the goods and/or services.® Likelihood of confusion was a major
element argued in this case. As Adidas argued the design was likely to cause confusion, Thom
Browne argued its designs were unlikely to cause confusion because it operates in different
markets, serves different customers, and offers its products at strikingly different price points.’
Thom Browne also argued that stripes are a common design element for clothing.®

When looking at likelihood of confusion a court will consider an array of factors. Some
of these factors include: (1) the degree of similarity between the marks at issue; (2) whether the
parties' goods and/or services are sufficiently related that consumers are likely to assume
(mistakenly) that they come from a common source; (3) how and where the parties' goods or
services are advertised, marketed, and sold; (4) the purchasing conditions; (5) the range of
prospective purchasers of the goods or services; (6) whether there is any evidence of actual
confusion caused by the allegedly infringing mark; (7) the defendant’s intent in adopting its
mark; and (8) the strength of the plaintiff's mark.®

Given these factors and others the jury in the trial ultimately concluded that Thom
Browne was not liable for trademark infringement. Do you think the jury got it right or do you
think if you saw a four striped garment you would mistake it for Adidas?
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