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 Discrimination in hiring is an unfortunate historical fact that many employers have tried 

to distance themselves from since the passing of Title VII. Internal policies of discrimination 

aside, some employers have turned to a believed-to-be unbiased decision maker: big data. 

However, algorithms and AI might not be as infallible as could be expected from our 

technological advancements. Many factors might contribute to discrimination in data-driven 

decisions, such as “errors in the underlying data, programmer coding choices, unrepresentative 

samples, or the selection of variables for exclusion or inclusion.”1  

 Seemingly harmless data points can have discriminatory effects when they are used in the 

employment context, such as a finding that employees who live closer to the office are less likely 

to quit.2 Preferences like this can lead to a racially disproportionate impact due to how 

discrimination has shaped housing patterns across the country.3 Creating the very discrimination 

Title VII is meant to guard against. Algorithms can also reinforce biases already found in certain 

careers or companies. If an algorithm is looking at successful employees at a law firm where 

80% of the attorneys are male, the data would show that being male creates a higher likelihood 

of success. This exact scenario happened at Amazon in 2014, when they tasked machine learning 

experts to create a tool to help them with hiring decisions.4 By looking at the demographics of 

those currently in the positions, the algorithm learned to prefer male candidates.5 It went so far as 

to penalize resumes that even included the word “women,” such as, “Women’s Chess Club 

Captain.”6 Needless to say, the program was scrapped.7  

 Should algorithms be used in hiring? It seems like an inevitability as we progress further 

into the technological age. If it is, something must be done to try and limit the effects big data 

can have on employment decisions. Two of the most well researched solutions are to improve the 

effectiveness of machine learning in order to avoid any type of bias (easier said than done), or to 

update our laws to reflect these technological advancements, such as the protections under Title 

VII.8 Either way, I do not believe it will be long before one of these AI discrimination claims 

makes its way to the front page, and hopefully our legislators and judges will be equipped to 

resolve it. 
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