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Elon Musk, the moody, enigmatic billionaire who seems to find himself at the center of a 

new controversy every week, is a well-known figure in the technology industry. Popular for 

brining electronic cars into the mainstream with Tesla, Inc., Musk has made headlines for most of 

2022 concerning his offer to acquire Twitter, Inc. (“Twitter”), one of the most popular social media 

companies at the moment.1. Musk claims that Twitter, and other social media platforms, are the 

new public forums and that ‘free speech’ would be guaranteed under his guidance.2 Musk made 

an offer in April of 2022, which the Twitter Board of Directors accepted.3 However, the deal has 

now turned from a standard acquisition into a scenario that a first-year law student may read about 

in their Contracts casebook. Musk is trying to back out of the deal, claiming that Twitter made 

false representations concerning their using base.4 Twitter, on the other hand, is suing Musk for a 

breach of contract and seeking specific performance of his acquisition.5 This raises two questions: 

how did we get here, and what is the likely outcome? 

 

Musk’s dramatic Twitter saga begins in January 2022, where he began to purchase shares 

of the publicly traded company.6 By March 2022, Musk had acquired over 5% of the available 

shares.7 According to federal regulations, Musk would have been required to submit a timely 

Schedule 13D filing with the U.S. Securities and Exchange Commission (“SEC”) disclosing his 

position.8 A Schedule 13D filing is required when any entity acquires over 5% of stock of another 

public company, primarily to serve as a fair notice to the market of a potential corporate takeover.9 

Musk did not file with the SEC until April 2022, at a time where his stake in Twitter had grown to 

9.1%.10 

 

Musk’s failure to comply with federal regulations drew not only the ire of the SEC, but 

also Twitter shareholders. As a result of his untimely filing of the Schedule 13D form, Musk was 

able to continue purchasing Twitter shares at a price that was presumably lower than they would 

have been if the public was aware of Musk’s moves; when he finally disclosed his increasing stake 

in Twitter to the SEC, shares of the company rose approximately 27% in value in response.11 

Shareholders who sold their shares in the period from where Musk acquired his 5% stake in March 

and finally disclosed it in April were furious – due to his alleged nonfeasance, they may have 
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missed out on potential profits. A class action suit was promptly filed and is currently underway 

in the Southern District of New York.12 

 

As it turns out, Musk’s filing was indeed a sign of a looming acquisition after all. In 

response to his Schedule 13D filing, Twitter formally offered Musk a spot on their board of 

directors, which would have capped his potential ownership share at 15%.13 Instead, Musk 

presented his plan to acquire the company and build an “arena for free speech”, and presented an 

offer to the public to but Twitter shares at $54.20 per share.14 This offer was seen as a hostile 

takeover, or “bear hug” by Musk, where a prospective buyer makes an informal offer to the public 

to buy a company at a price well-above the actual value, to circumvent the board and appeal to the 

shareholders. An effective bear hug forces the board of directors to agree to the sale, or they risk 

being sued by shareholders for a breach of their fiduciary duty, as declining the deal may be leaving 

large profits on the table. Musk’s offer was 38% above the market value of Twitter at the time.15 

 

Twitter’s board had no intention to cede control to someone as unreliable as Musk and 

responded in kind with their own corporate maneuver – a shareholder rights plan commonly 

referred to as a “poison pill”. A poison pill is a shareholder plan that discourages the accumulation 

of shares for prospective buyers; the board sets a limit where if a certain percentage is exceeded, 

additional shares are issued and made available to anyone besides the exceeding party. In this case, 

Twitter imposed a 15% share-cap on Musk; if Musk exceeded the 15% ownership threshold, new 

shares would be issued and available to all other shareholders, effectively diluting his control and 

making any acquisition much more expensive.16 The poison pill served to be ineffective, as Musk 

did not waver in his offer and made moves to secure financing, forcing Twitter’s hand in coming 

to the table, and the two parties agreed to and finalized an acquisition deal at the end of April 2022 

for $44 billion.17 

 

However, the drama did not end there. Musk publicly accused Twitter of making a material 

misrepresentation in their agreement about the number of ‘bots’ (fake accounts intended to falsify 

engagement rates and falsify the user base) on the platform and threatened to pull out of the deal.18 

Twitter responded with an assertion of complete transparency and pointed out that Musk had full 

and unrestricted access to Twitter’s data, as part of their agreement.19 Regardless, one month later 

in July 2022, Musk announced he would not go further with the acquisition.20 Disagreements of 

this scale can only lead to the courtroom, and Twitter promptly filed a complaint against Musk, 

looking to uphold the terms of the agreement and seeking specific performance of his acquisition 
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of the company.21 Musk seemed to be stuck between a rock and a hard place – he had formally 

agreed to the acquisition, and his only way to walk away would result in paying a $1 billion fee to 

Twitter.22 

 

The Twitter Board of Directors isn’t the only group bringing legal action against Musk – 

shareholders of Twitter have brought another class action suit against Musk, also seeking specific 

performance of the acquisition.23 The shareholders alleged that Musk, as a shareholder with a 

sizeable stake, owed a fiduciary duty to the other shareholders to follow through on his offer.24 

Since a shareholder cannot hold a fiduciary duty to another, the case was promptly dismissed. 

However, the action brought by Twitter still looms ahead for Musk, and it seems that they have 

the facts and law on their side. 

 

As it stands currently, Twitter seems poised to get their way and force Musk to move 

forward with his purchase of the company. In early October 2022, Musk made a verbal 

commitment to following through with the deal and was granted a delay by the Delaware court 

handling the case to secure his financing.25 However, Musk may still be angling to walk away, or 

at least acquire Twitter at a much lower price than what he originally promised in his initial offer. 

Reports state that his plan is to be to continue litigation for as long possible – and watch Twitter 

and other technology companies’ stocks spiral downwards.26 The stock market hates uncertainty, 

and Twitter shares have experienced a downward trend as the court-battle has ensued.27 Coupled 

with an overall contraction in the stock market, Twitter shares may soon be worth much less than 

Musk’s offer, and Twitter may be better off reaching a settlement. One thing that is certain: this 

legal battle with be a highly publicized war of attrition between two parties with billions of dollars 

to throw around. 
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