
Anticipation of Secrecy orders and their impact on innovators, when private inventions 
are restricted like state secrets  

 
To the chagrin of backyard nuclear energy enthusiasts, there are instances where 

national security interests outweigh the interests of intellectual property rights. The United 
States Patent and Trademark Office grants patent rights to qualifying inventions, but the 
government limits the patenting and intellectual property rights of technologies sensitive to 
national security interests through secrecy orders.1 Secrecy order restrictions prevent 
patenting, related patent publications, and limit foreign filing.2 

Secrecy orders serve a valuable function in protecting national security and our nation’s 
technological advantage. But these orders require imposing limitations on intellectual property 
rights. It is concerning when security orders are applied to private inventors who developed 
innovative technology without government material or funding. Consequently, secrecy orders 
add another element of uncertainty to patenting technologies, which already has challenging 
uncertainties for businesses and private entities. 
 Secrecy orders stop the process of patenting, but they are not an outright denial of 
rights. Instead, secrecy orders are a “C Delay” in patent term adjustment, meaning the time lost 
under an order should eventually be added back to the patent term after the secrecy order is 
over.3 If the economic value of the patent can still be utilized by the inventor is another 
question though.  
 Secrecy orders do not prevent government use and do not prevent an assignee or their 
successors from receiving compensation for the damages of a secrecy order.4 “An applicant” . . . 
“whose patent is withheld” . . . “shall have the right”. . . “to apply to the head of any 
department or agency who caused the order to be issued for compensation for the damage 
caused by the order of secrecy and/or for the use of the invention by the Government, resulting 
from his disclosure.”5 
  In addition to compensation rights, the effect of secrecy orders is mitigated by different 
levels. There are three types of secrecy orders.6 Level 1 secrecy orders still allow for foreign 
filing in nations which the US has reciprocal agreements with.7  

While term extension and compensation may mitigate the harm of secrecy orders, 
applicants, and assignees would benefit from foreseeing if a secrecy order will affect their 
applications. A secrecy order affects when patent owners can utilize their technology and what 
they can do with it.  

Knowledge of what technologies are subject to secrecy orders is itself confidential 
information. The types of technologies subject to further review for secrecy orders are outlined 
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in the Armed Services Patent Advisory Board (ASPAB) Patent Security Category Review List.8 
The 1971 Patent Security Category Review List is dated, but this unclassified version does 
provide some insight into what has been subject to secrecy orders. Technologies items as 
common as “Batteries, secondary, for low or high temperature operation”, “Solar cells and 
collectors” as well as the more expected to be restricted items like “Nuclear devices”, “Nuclear 
weapon systems and major components including warheads”, and “Missile systems” were in 
included in the 1971 review list.9 A more recent freedom of information request for the 
technology in the categories review list was heavily redacted, but includes the same table of 
contents groups.10  

The guiding question for what is subject to secrecy orders is if the technology “might, in 
the opinion of the Commissioner of Patents, be detrimental to the national security”.11 The 
Department of Defense directive 5535.02 states this in broader language if it “[w]ould be 
detrimental to national security, in cases in which there is no U.S. Government property 
interest.”12 
 It would be convenient to have clearer guidance on what technology is subject to higher 
scrutiny for secrecy orders. However, given the nature of secrecy clear guidance could be 
counterproductive to the security interests those orders seek to protect. While an in-depth 
review of published patents can reveal what is not confidential, it is inherently difficult to 
anticipate what new innovations will be subject to secrecy. The uncertainty of government 
secrecy makes it prudent to consider the possibility of secrecy orders, what business 
consequences they would cause, what compensation is still available, and what alternative 
actions remain. 
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