
2022] OHIO STATE LAW JOURNAL ONLINE 111 

The Limits of Procedure: Litigating Voting Rights 
in the Face of a Hostile Supreme Court 

CAROLYN SHAPIRO* 

TABLE OF CONTENTS 

I. INTRODUCTION ............................................................................ 111	
II. PROCEDURAL AND STRATEGIC STICKINESS ................................. 112	
III. A HOSTILE SUPREME COURT ....................................................... 115	
IV. CONCLUSION ............................................................................... 121	

I. INTRODUCTION 

Charquia Wright’s article, Circuit Circus: Defying SCOTUS and 
Disenfranchising Black Voters,1 tells a story that is disturbing for two separate 
reasons. First, focusing on a 2016 Sixth Circuit case, Northeast Ohio Coalition 
for the Homeless v. Husted (NEOCH),2 Professor Wright demonstrates how a 
circuit court, deliberately or inadvertently, can circumvent certain types of 
Supreme Court precedent.3 More specifically, she documents how the “law of 
the circuit,” or the binding nature of circuit precedent can prevent a circuit court 
from reversing its own precedent that is in tension with, or even contradicted 
by, a Supreme Court opinion.4 Second, she documents the way that such an 
errant court can functionally abrogate legal protections for politically unpopular 
groups and minorities.5  

This essay describes some of the ways in which litigation strategy and 
procedural rules contribute to the stickiness of erroneous case law by deterring 
or preventing parties from arguing forcefully that circuit precedent is 
inconsistent with Supreme Court precedent. And it evaluates whether the 
Supreme Court itself could use tools like its emergency docket to supervise such 
rulings of lower courts, especially on issues related to civil rights, voting rights, 
and democracy. Indeed, Professor Wright’s article implies a view of the Court 
as more likely to protect these rights than are at least some lower courts. 

 
 * Professor of Law and Co-Director, Institute on the Supreme Court of the United 
States, IIT Chicago-Kent College of Law. Professor Shapiro represents Members of 
Congress Terri Sewell, Joyce Beatty, Gregory Meeks, and G.K. Butterfield in their amici 
curiae brief in support of the respondents in Merrill v. Milligan, Docket Nos. 21-1086 & 21-
1087. 
 1 Charquia Wright, Circuit Circus: Defying SCOTUS and Disenfranchising Black 
Voters, 81 OHIO ST. L.J. 601 (2022).  
 2 Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612 (6th Cir. 2016). 
 3 Wright, supra note 1, at 604–08. 
 4 Id.  
 5 Id. at 617–30 
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Unfortunately, however, the Supreme Court has shown itself to be 
increasingly hostile to those rights. As the second part of the essay demonstrates, 
the Court is increasingly ruling against those seeking to enforce voting rights 
and to keep the doors of the federal courts open to civil rights plaintiffs. 
Moreover, it is using its emergency docket (as well as its plenary cases) not to 
supervise lower courts that fail to apply its pro-civil rights precedents, but to 
limit or eliminate the scope of those precedents. Put another way, the loophole 
Professor Wright identifies that allows circuit courts to evade Supreme Court 
precedent is not intrinsically pro- or anti-civil rights.  

II. PROCEDURAL AND STRATEGIC STICKINESS 

In her article, Professor Wright tells the story of an unsuccessful effort to 
enforce the “materiality provision” of the Civil Rights Act.6 The materiality 
provision states that  

No person acting under color of law shall . . . deny the right of any individual 
to vote in any election because of an error or omission on any record or paper 
relating to any application, registration, or other act requisite to voting, if such 
error or omission is not material in determining whether such individual is 
qualified . . . to vote . . . .7 

In 2000, in a case called McKay v. Thompson, the Sixth Circuit held that the 
materiality provision could not be enforced by a private plaintiff.8 McKay 
engaged in no analysis of the question.9 Instead, it simply announced its 
conclusion that the provision “is enforceable by the Attorney General, not by 
private citizens.”10 As Professor Wright explains, this ipse dixit was wrong 
when McKay was decided.11 It is flatly inconsistent with the analytical 

 
 6 Id. at 618–25.  
 7 52 U.S.C. § 10101(a)(2).  
 8 McKay v. Thompson, 226 F.3d 752, 756 (6th Cir. 2000) (citing Willing v. Lake 
Orion Cmty. Sch. Bd. Of Trustees, 924 F. Supp. 815, 820 (E.D. Mich. 1996)).  
 9 See id. 
 10 Id. McKay’s only support for this holding was a district court case, Willing v. Lake 
Orion Community Sch. Bd. of Trustees, 924 F. Supp. 815, 820 (E.D. Mich. 1996), that in turn 
cited another, Good v. Roy, 459 F. Supp. 403, 405 (D. Kan. 1978). Neither of those cases 
said any more on the private right of action issue than to simply announce the same ipse dixit 
as McKay itself. Compare McKay, 226 F.3d at 756 (announcing that the provision “is 
enforceable by the Attorney General, not by private citizens”), with Willing, 924 F. Supp. at 
820 (concluding that the statute as a whole, not just the materiality provision, “does not 
afford Willing a private right of action . . . [because it] is intended to prevent racial 
discrimination at the polls and is enforceable by the Attorney General, not by private 
citizens”), and Good, 459 F. Supp. at 405–06 (holding that the statute “provides for 
enforcement . . . by the Attorney General with no mention of enforcement by private 
persons” and concluding that the statute’s “unambiguous language . . . will not permit us to 
imply a private right of action”). 
 11 See Wright, supra note 1, at 619–21.  
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frameworks that the Supreme Court has announced to identify when a statute 
incorporates a private right of action and/or can be enforced through 42 U.S.C. 
§ 1983.12 

But that is the beginning, not the end, of the story Professor Wright tells. In 
2016, in Northeast Ohio Coalition for the Homeless v. Husted (NEOCH), the 
Sixth Circuit adhered to McKay.13 It did so even though after McKay, but before 
NEOCH, the Supreme Court reiterated its private right of action analysis.14 
Nonetheless, the Sixth Circuit panel held that its “law of the circuit,” which 
prohibits a panel from overruling a prior case, precluded it from revisiting 
McKay’s holding.15 The court has that power only when sitting en banc.16 

Professor Wright is persuasive that the “law of the circuit” thus allows 
erroneous circuit court holdings to persist uncorrected. Indeed, a Sixth Circuit 
panel cannot revisit a holding even where the first opinion “fail[ed] to consider 
relevant binding Supreme Court precedent”17 and so was wrong when decided. 
As a result, in NEOCH, the Sixth Circuit doubled down on McKay,18 refusing 
to consider its correctness and thus undermining the supremacy that the 
Supreme Court otherwise insists on. 

Professor Wright suggests that NEOCH demonstrates that “the 
entrenchment of circuit supremacy in the legal conscience seems to make judges 
less likely to consider intervening [Supreme Court] precedent.”19 But it is not 
only judges who feel themselves so constrained; it is also litigants themselves. 
In deciding how to present their claims, what arguments to emphasize and invest 
in, and what strategies to pursue, litigants have to take into account such factors 
as court rules, precedent, and norms. The law of the circuit is one of those 
factors, and it can deter litigants from highlighting the errant precedent, making 
it less likely that the circuit court will take the problem seriously. 

NEOCH illustrates this phenomenon neatly. In NEOCH, the plaintiffs 
challenged new requirements for absentee voting under Ohio law.20 They based 
their legal claims on the First Amendment, the Due Process Clause and the 
Equal Protection Clause of the Fourteenth Amendment, the Fifteenth 
Amendment, and several provisions of the Voting Rights Act.21 Their complaint 
contained ten counts, only one of which (Count II) relied on the materiality 

 
 12 Id. 
 13 Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612, 630 (6th Cir. 2016). 
 14 See Gonzaga Univ. v. Doe, 536 U.S. 273, 283 (2002). This analytical framework is 
not very permissive, but the analysis does require more than simply saying that the possibility 
of government enforcement eliminates private enforcement. See id. at 282–83 (quoting 
Blessing v. Freestone, 520 U.S. 329, 340–41 (1997)).  
 15 Ne. Ohio Coal. for the Homeless, 837 F.3d at 630 (quoting U.S. v. Elbe, 774 F.3d 
885, 891 (6th Cir. 1985)).  
 16 Id. 
 17 Wright, supra note 1, at 607. 
 18 Ne. Ohio Coal. for the Homeless, 837 F.3d at 630. 
 19 Wright, supra note 1, at 628. 
 20 Ne. Ohio Coal. for the Homeless, 837 F.3d at 618. 
 21 Id. at 621. 
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provision.22 Count II sought the same relief as some of the other counts.23 
Obtaining all of the relief they sought in NEOCH thus did not require the 
plaintiffs to persuade the court to revisit McKay. 

The district court entered judgment for the plaintiffs on a number of counts, 
but it was bound by McKay and so dismissed Count II.24 It also entered 
judgment for the defendants on several counts.25 The defendants appealed, and 
the plaintiffs cross-appealed.26 

This procedural history is important. Even on appeal, the case involved 
numerous legal issues. Those issues included not only the district court’s 
substantive rulings but also issues related to claim preclusion, standing, and 
procedural matters.27 Both parties undoubtedly had to make difficult decisions 
about what issues to emphasize and how much depth to go into.28 And in fact, 
the plaintiffs did not emphasize the materiality issue in their briefing to the 
panel. They simply acknowledged McKay as binding circuit precedent, noted 
that the Eleventh Circuit had reached a different conclusion so there was now a 
circuit split, and said that they were preserving the issue for en banc and 
Supreme Court review.29 Even in their Petition for Rehearing En Banc, the 
plaintiffs did not squarely argue that McKay’s reasoning was inconsistent with 
Supreme Court precedent. Rather, the plaintiffs pointed to Schwier, noting 
briefly that the Eleventh Circuit had “strongly criticized McKay.”30 And while 

 
 22 Plaintiffs NEOCH, CCH, and ODP’s Second Supplemental Complaint for 
Declaratory and Injunctive Relief at 1–5, Ne. Ohio Coal. for the Homeless v. Husted, 837 
F.3d 612 (6th Cir. 2016) (No. 2:06-cv-896).  
 23 Id. at 5. This kind of duplication in a complaint is common and is often good litigation 
strategy. 
 24 Ne. Ohio Coal. for the Homeless v. Husted, No. 2:06-cv-896, 2016 WL 3166251, at 
*53 (S.D. Ohio June 7, 2016). 
 25 Ne. Ohio Coal. for the Homeless, 837 F.3d at 622. 
 26 Id. Strategic considerations likely explain why the plaintiffs did not initiate an appeal. 
They had obtained significant relief. Ne. Ohio Coal. for the Homeless v. Husted, 2016 WL 
3166251, at *55 (setting forth terms of the district court injunction). They sought appellate 
review of the legal issues they lost only after the state appealed the issues on which plaintiffs 
won. Ne. Ohio Coal. for the Homeless, 837 F.3d at 622. 
 27 Ne. Ohio Coal. for the Homeless, 837 F.3d at 622. 
 28 Among other things, appellate briefs have strict word limits. See Fed. R. App. P. 
28.1(e); Fed. R. App. P. 32(a)(7). 
 29 See Second Brief of Plaintiffs-Appellees/Cross-Appellants Northeast Ohio Coalition 
for the Homeless, Columbus Coalition for the Homeless, and Ohio Democratic Party at 70, 
Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612 (6th Cir. 2016) (No. 2:06-cv-896) 
(citing Schwier v. Cox, 340 F.3d 1284, 1294–96 (11th Cir. 2003)). 
 30 See Plaintiffs-Appellees/Cross-Appellants’ Northeast Ohio Coalition for the 
Homeless, Columbus Coalition for the Homeless, and Ohio Democratic Party’s Combined 
Petition for Rehearing and Rehearing En Banc at 6, Ne. Ohio Coal. for the Homeless v. 
Husted, 837 F.3d 612 (6th Cir. 2016) (No. 2:06-cv-896). Schwier itself did engage in the 
Blessing-Gonzaga analysis. See Schwier v. Cox, 340 F.3d 1284, 1294–97 (11th Cir. 2003). 
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there were dissenters from denial of en banc review, they did not dissent on the 
basis of the holding on the materiality provision.31 

The point here is not to criticize the plaintiffs’ litigation strategy or to 
suggest that the result would have been different had they more forcefully 
argued that McKay was wrongly decided and/or that intervening Supreme Court 
precedent required reversal. In fact, because Schwier itself engaged in the proper 
methodology and expressly criticized McKay, any judge or law clerk looking at 
that aspect of the petition for rehearing en banc would have understood the 
disparity with Supreme Court precedent. The point is that the plaintiffs were 
operating under procedural and other constraints that led them to de-emphasize 
that argument. And one of those constraints was the law of the circuit.  

Put another way, the law of the circuit has a self-reinforcing feedback loop. 
If it is unlikely or impossible that a panel will reverse prior precedent, then at 
the panel stage, parties are unlikely to focus their attention on an argument for 
reversal—and by the time they get to en banc review, other issues may have 
emerged that require their focused attention. As Professor Wright says, “[t]he 
fewer opportunities to correct mistakes in the case law, the more invisible those 
mistakes become.”32 

Professor Wright argues that the law of the circuit is particularly 
problematic where the right to vote is at stake.33 She also argues that entrenched 
but erroneous case law cutting off a cause of action has its own disenfranchising 
effect, creating “a lawless place designated for the subjugated and oppressed—
where the operation of the law is suspended indefinitely . . . .”34 To prevent this 
displacement, she argues, the law of the circuit doctrine must be made more 
flexible, perhaps including an exception for “manifest injustice” or allowing 
corrections where circuit precedent is inconsistent with Supreme Court 
opinions.35 Unfortunately, however, the current Supreme Court is not likely to 
create conditions supportive of either voting rights or the right to sue over civil 
rights violations. 

III. A HOSTILE SUPREME COURT 

The Supreme Court today is actively participating in the disenfranchisement 
Professor Wright describes, both by undermining voting rights and democratic 
protections and by narrowing or eliminating legal remedies. Sometimes, as 
Professor Wright notes, it has done so in dramatic fashion. In Shelby County, 
Alabama v. Holder, the Court halted preclearance under Section 5 of the VRA, 
historically the most effective statutory protection for minority voters, by 

 
 31 See Order Denying Rehearing En Banc at 3–13, Ne. Ohio Coal. for the Homeless v. 
Husted, 837 F.3d 612 (6th Cir. 2016) (No. 2:06-cv-896). 
 32 Wright, supra note 1, at 635. 
 33 Id. at 608. 
 34 Id. at 631 (citing Achille Mbembe, Necropolitics, 15 PUB. CULTURE 11, 22 (2003)). 
 35 Id. at 632–38. 
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striking down the formula for determining which jurisdictions must preclear.36 
And only last year, it largely eviscerated the other major provision of the VRA, 
Section 2, in Brnovich v. DNC.37  

This hostility to voting rights goes beyond the majority opinions in those 
two cases, however. Justices are signaling their openness to further restrictions 
on voting rights and lower court judges and litigants alike are taking notice.  

In Brnovich itself, for example, Justice Gorsuch, joined by Justice Thomas, 
suggested that Section 2 might not allow for a private right of action at all, an 
issue that had not been presented by the litigants.38 Even as he claimed that 
“[l]ower courts have treated this as an open question,” however, Justice Gorsuch 
could cite only a single circuit court case—from 1981.39 As numerous 
commentators have pointed out, private plaintiffs have been suing under 
Section 2 since well before that, no court has ever held that they cannot do so, 
and Congress, despite repeatedly amending and reenacting the statute, has never 
so much as suggested that such lawsuits are inappropriate.40  

The purpose and effect of the Gorsuch concurrence, then, was a kind of 
reverse stare decisis: announce interest in a highly disruptive theory, claim that 
no court has ever squarely held otherwise, and invite lower courts to entertain 
it. And Justice Gorsuch did not have to wait long. In February of 2022, a district 
court judge in Arkansas held that Section 2 does not provide a private right of 
action.41 Indeed, the judge, a Trump appointee, took the Gorsuch invitation so 
seriously that he raised the issue himself; Arkansas did not make the argument.42 
Compare this assertiveness to the Sixth Circuit’s reticence in NEOCH. 

 
 36 Id. at 615.   
 37 See Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321 (2021); Wright, supra 
note 1, at 616–17. As originally enacted, Section 2 of the Voting Rights Act provided: “No 
voting qualification or prerequisite to voting, or standard, practice, or procedure shall be 
imposed or applied by any State or political subdivision to deny or abridge the right of any 
citizen of the United States to vote on account of race or color.” Voting Rights Act of 1965, 
Pub. L. No. 89-110, § 2, 79 Stat. 437, 437. In Mobile v. Bolden, in 1980, the Supreme Court 
held that to prevail in a Section 2 lawsuit, the plaintiff must show intentional discrimination. 
Mobile v. Bolden, 446 U.S. 55, 55 (1980). Congress quickly amended the statute, making 
clear in its 1982 amendments that Section 2 outlawed voting practices that had a more 
restrictive effect on minority voters than on white voters, regardless of intent. See Voting 
Rights Act Amendments of 1982, Pub. L. No. 97-205, 96 Stat. 131, 134. But in Brnovich, 
the Court majority read Section 2 to allow jurisdictions to use voting practices that were 
common in 1982, regardless of whether they had such a disparate impact. See 141 S. Ct. at 
2338–39. 
 38 See 141 S. Ct. at 2350 (Gorsuch, J., concurring).  
 39 Id. (citing Washington v. Finlay, 664 F.2d 913, 926 (4th Cir. 1981)).  
 40 See, e.g., Michael Kang, the Post-Trump Rightward Lurch in Election Law, 74 STAN. 
L. REV. ONLINE 55, 58–59, 62 (2022).  
 41 Ark. State Conf. NAACP v. Ark. Bd. of Apportionment, No. 4:21-cv-01239-LPR, 
2022 WL 496908, at *2 (E.D. Ark. Feb. 17, 2022).  
 42 See id. at *18–22; Ruth Marcus, We Now See Stark Evidence of Trump’s Toxic 
Judicial Legacy, WASH. POST (Feb. 18, 2022), 
https://www.washingtonpost.com/opinions/2022/02/18/trump-judges-neutering-voting-
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The Arkansas district court not only raised the private right of action issue 
itself, but it also relied on highly tendentious readings of Supreme Court and 
Eighth Circuit opinions to reach its conclusions.43 The district court concluded, 
for example, that prior Supreme Court cases recognizing private rights of action 
in other sections of the VRA had no bearing on the Section 2 question.44 But to 
get to that conclusion, the district court had to argue that longstanding 
precedents were not binding in part because they had been eclipsed by later case 
law45—the opposite of the NEOCH court’s approach.  

One such longstanding precedent is Allen v. State Board of Elections.46 
Allen, decided by the Supreme Court in 1969, held that the VRA provided a 
private right of action to enforce Section 5’s preclearance requirements.47 But 
the district court held that Allen “has been relegated to the dustbin of history” in 
part because Shelby County “essentially precludes any enforcement of § 5.”48 
This reasoning ignores the actual holding of Shelby County, which struck down 
the criteria for preclearance in Section 4 but left intact the Section 5 requirement 
that some jurisdictions preclear.49 In other words, in Shelby County, the Court 
left the door open for Congress to revise its criteria for requiring preclearance.50 
Should that happen, Allen would continue to apply unless and until the Supreme 
Court holds otherwise. 

The district court also rejected Allen because the Supreme Court itself has 
described that case as using a now-disfavored technique for determining 
whether a statute contains a private right of action.51 But the very case that the 
district court relied on for setting forth the new analysis explained that where 
Congress re-enacts the same language that courts have recognized as providing 
a private right of action, courts should continue to do so.52 And of course, 

 
rights-act/ [https://perma.cc/G5BR-PU6M]. The district court held that the existence of a 
private right of action went to subject matter jurisdiction, making waiver irrelevant. Ark. 
State Conf. NAACP v. Ark. Bd. of Apportionment, 2022 WL 496908, at *20–22. An appeal 
is pending in the Eighth Circuit. AR State Conference NAACP v. AR Bd. of Apportionment, 
2022 WL 496908 (E.D. Ark. Feb. 17, 2022), appeal docketed, No. 22-1395 (8th Cir. Feb. 
24, 2022).  
 43 See Ark. State Conf. NAACP, 2022 WL 496908, at *15–19.  
 44 Id. at *14–18. 
 45 Id. at *16. 
 46 Allen v. State Bd. of Elections, 393 U.S. 544 (1969). 
 47 Id. at 545. 
 48 Ark. State Conf. NAACP, 2022 WL 496908, at *15. Likewise, the court decided that 
the acknowledgment of a Section 2 cause of action in a 1989 Eighth Circuit opinion was 
dicta, and dicta whose “persuasive value . . . has long since faded into oblivion.” Id. at *17 
(citing Roberts v. Wamser, 883 F.2d 617 (8th Cir. 1989)). 
 49 See Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2615–16 (2013). 
 50 Id. at 2631. Indeed, Justice Thomas filed a separate opinion complaining about this. 
See id. at 2631–32 (Thomas, J., concurring).  
 51 Ark. State Conf. NAACP, 2022 WL 496908, at *15.  
 52 See Alexander v. Sandoval, 532 U.S. 275, 288 (citing Merrill Lynch, Pierce, Fenner 
& Smith, Inc. v. Curran, 456 U.S. 353, 378–79 (1982); Cannon v. Univ. of Chicago, 441 
U.S. 677, 698–99 (1979)). 
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Congress repeatedly amended and reauthorized the Voting Rights Act long after 
Allen and long after numerous lower courts began recognizing a private right of 
action under Section 2.53  

The plaintiffs in the Arkansas case alleged that the redistricting plan for the 
Arkansas House of Representatives illegally dilutes African-American voting 
strength.54 The case is now on appeal in the Eighth Circuit. Even assuming that 
the Eighth Circuit and/or the Supreme Court reverse the district court, the first 
post-redistricting elections, in 2022, will occur under a map that even the district 
court acknowledges may be illegal.55 In fact, even if the district court ultimately 
finds that the map violates the VRA, there is no guarantee that a new map will 
be in place in time for the 2024 elections.56  

The possibility of not one, but two, elections held under an illegal map arises 
in part from another procedural maneuver—the Supreme Court’s recent 
aggressive, yet inconsistent, use of its emergency docket, coupled with 
invocations of what it calls the Purcell principle. In Purcell v. Gonzalez, the 
Supreme Court vacated the Ninth Circuit’s injunction of new voter ID 
requirements in Arizona 18 days before the next election.57 The reasons for the 
Court’s ruling largely had to do with failure of the Ninth Circuit to provide any 
explanation for its action, but the Court also discussed timing:  

Faced with an application to enjoin operation of voter identification procedures 
just weeks before an election . . . [courts are] required to 
weigh . . . considerations specific to election cases . . . . Court orders affecting 
elections . . . can themselves result in voter confusion and consequent incentive 
to remain away from the polls. As an election draws closer, that risk will 
increase.58  

The Court was unanimous. 
But beginning in 2020, “the restless and newly constituted Court”59 

extended Purcell’s reach dramatically to undermine voting rights plaintiffs’ 
 

 53 History of Federal Voting Rights Laws, U.S. DEP’T OF JUST. (July 28, 2017), 
https://www.justice.gov/crt/history-federal-voting-rights-laws [https://perma.cc/4P8Y-
PRMB]. The district court similarly argued that Sandoval undermines the reasoning of Morse 
v. Republican Party of Virginia, a case in which there was no majority opinion but in which 
five justices agreed that Section 10 provides a private right of action. Ark. State Conf. 
NAACP, 2022 WL 496908, at *15–16. There, too, however, the district court ignored the 
VRA’s reenactment. See id. Moreover, it also described the portions of the Morse opinions 
acknowledging a private right of action under Section 2 as dicta. Id. at *17. But the Section 2 
discussion is an essential part of the reasoning of the Morse opinions. 
 54 Ark. State Conf. NAACP, 2022 WL 496908, at *1. 
 55 Id. at *24 n.169. 
 56 See Purcell v. Gonzalez, 549 U.S. 1, 4–6 (2006) (per curiam). 
 57 Id. 
 58 Id. at 4–5.  
 59 Egbert v. Boule, 142 S. Ct. 1793, 1818 (2022) (Sotomayor, J., dissenting). In Egbert, 
the Supreme Court held that no cause of action exists when a federal border patrol agent 
physically assaulted someone without justification. Id. at 1799–1800 (majority opinion). 
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ability to obtain relief—or, put another way, to require elections to be conducted 
in the face of illegal or unconstitutional practices.  

One of the most dramatic versions of this jurisprudence occurred in Merrill 
v. Milligan. There, a three-judge district court found that Alabama’s latest 
congressional redistricting violates the VRA by unconstitutionally diluting 
Black voting strength, and it enjoined the use of that map, which had only one 
majority-Black congressional district.60 It ordered the legislature to draw a 
remedial map with two such districts in a short time frame and it included 
contingency orders in case the legislature did not do so.61 The Supreme Court 
stayed this injunction.62 Although there was no majority opinion, Justice 
Kavanaugh, joined by Justice Alito, explained that the stay was compelled by 
the Purcell principle, which he said was “a bedrock tenet of election law” that 
had led the Court to “often stay[] lower federal court injunctions that 
contravened that principle.”63 

Several things are notable about Merrill. First, other than Purcell itself, the 
list of cases that Justice Kavanaugh pointed to as evidence of the well-settled 
nature of the Purcell principle all dated from 2020.64 Contrary to his claim, the 
aggressive use of Purcell against voting rights plaintiffs is new.65 Second, Chief 
Justice Roberts dissented, noting that “the District Court properly applied 
existing law in an extensive opinion with no apparent errors for our 
correction.”66 Third, Justice Kavanaugh turned the standard test for granting a 
stay on its head. Rather than requiring that the defendants, who were seeking 
the stay, demonstrate “a reasonable probability that this Court would eventually 
grant review and a fair prospect that the Court would reverse” the injunction 
below,67 he suggested that the Purcell principle could be overcome only if, inter 
alia, “the underlying merits are entirely clearcut in favor of the 
plaintiff . . . [and] the changes in question are at least feasible before the election 
without significant cost, confusion, or hardship.”68 

Many commentators have discussed the implications of this case.69 It all but 
guarantees that minority voters will be subject to at least one election under an 
illegal map regardless of how quickly they challenge it. It subordinates the 
protections of the Voting Rights Act to vague claims of administrative 

 
 60 Caster v. Merrill, No. 2:21-cv-1536-AMM, 2022 WL 264819, at *1–2 (N.D. Ala. 
Jan. 24, 2022), cert. granted before judgment sub nom., Merrill v. Milligan, 142 S. Ct. 879 
(2022). 
 61 Id. at *3. 
 62 Merrill v. Milligan, 142 S. Ct. 879, 879 (2022). 
 63 Id. at 880–81 (Kavanaugh, J., concurring). 
 64 Id. 
 65 See id.; Ruoyun Gao, Note, Why the Purcell Principle Should Be Abolished, 71 DUKE 
L.J., 1139, 1143–45 (2022). 
 66 Merrill, 142 S. Ct. at 882 (Roberts, J., dissenting). 
 67 Id. at 880 (Kavanaugh, J., concurring). 
 68 Id. at 881 (citing Lucas v. Townsend, 486 U.S. 1301 (1988) (Kennedy, J., in 
chambers); McCarthy v. Briscoe, 429 U.S. 1317 (1976) (Powell, J., in chambers)).  
 69 See, e.g., Marcus, supra note 42.  
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challenges and confusion. It is disrespectful of the hard work of lower court 
judges. Indeed, the district court considered and rejected the same claims about 
chaos and confusion70—a fact that Justice Kavanaugh did not mention. Nor did 
he mention that the Alabama legislature enacted the redistricting statute in less 
than a week,71 raising questions about the difficulties he seemed to presume it 
would face in enacting a new one.72 

And it creates perverse procedural and strategic incentives. The district 
court’s description of the history of the case is instructive.  

Defendants have known since at least 2018 that persons and organizations such 
as the . . . plaintiffs would likely assert a Section Two challenge to any 2021 
congressional redistricting plan that did not include two majority-Black 
districts or districts in which Black voters otherwise have an opportunity to 
elect a representative of their choice.73  

In addition, the defendants knew that such claims would not be frivolous, both 
because of litigation over the 2010 redistricting and because of well-known 
changes in the demographics of the state.74 The plaintiffs filed “within hours or 
days” of the challenged plan being enacted.75 The court immediately began 
proceedings, but the hearing itself was delayed “at the request of the 
defendants.”76 The lesson from the Supreme Court: Defendants in voting rights 
cases should delay and then demand that the courts presume confusion and 
chaos will ensue regardless of evidence to the contrary.77 

Worst of all, the Court does not apply its Purcell principle evenhandedly. A 
month and a half after deciding Merrill, the Court summarily reversed a 
Wisconsin Supreme Court order adopting a legislative map because, it held, the 
court might have improperly required that a seventh majority black district be 
created.78 And it did so despite a plea from the Wisconsin Elections 

 
 70 Caster v. Merrill, No. 2:21-cv-1536-AMM, 2022 WL 264819, at *78–79 (N.D. Ala. 
Jan. 24, 2022), cert. granted before judgment sub nom., Merrill v. Milligan, 142 S. Ct. 879 
(2022). 
 71 Id. at *79. 
 72 Merrill, 142 S. Ct. at 880 (Kavanaugh, J., concurring). 
 73 Caster, 2022 WL 264819, at *79. 
 74 See id. 
 75 Id. 
 76 Id. (emphasis added). 
 77 See Ardoin v. Robinson, No. (21A814), 2022 WL 2312680, at *1 (U.S. June 28, 
2022) (granting stay of district court and Fifth Circuit judgments that Louisiana’s 
congressional redistricting violated the Voting Rights Act); Alpha Phi Alpha Fraternity, Inc. 
v. Raffensperger, No. 1:21-cv-5337-SCJ, 2022 WL 633312, at *7–8 (N.D. Ga. Feb. 28, 
2022) (explaining why Merrill v. Milligan required district court to decline to enjoin redrawn 
but illegal districts). 
 78 Wis. Legis. v. Wis. Elections Comm’n, 142 S. Ct. 1245, 1249–51 (2022) (per 
curiam). That is, the Court did not hold that a seventh such district was unnecessary under 
the VRA. Rather, it held that the Wisconsin Supreme Court had not properly analyzed the 
question. See id. 
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Commission, a bipartisan body that had taken no position on what maps should 
be adopted. The WEC explained that  

[f]rom the beginning of the litigation, the [WEC] informed the Wisconsin 
Supreme Court that any redistricting plan needs to be in place no later than 
March 1, 2022, in order to enable staff of the Wisconsin Elections Commission 
to timely and effectively administer Wisconsin’s next scheduled congressional 
and state legislative election.79  

It expressed concern that despite the Wisconsin Supreme Court’s March 3 
ruling, the stay application was “unfortunately reducing the benefit of the state 
supreme court’s achievement.”80 It again took no position on the merits, but 
asked the Court to rule by March 15.81 Not only did the Court wait until March 
23 to issue its ruling summarily reversing the Wisconsin Supreme Court, but its 
per curiam opinion did not so much as cite Purcell or discuss the WEC’s timing 
concerns.82 

The upshot of these recent developments is that Professor Wright’s correct 
concerns about lower courts abrogating Supreme Court precedent will fall on 
deaf ears—at least as long as the Supreme Court majority agrees with what the 
lower courts are doing. The lesson, then, is not about procedural rules or the law 
of the circuit. It is about the merits, about power, and about the Supreme Court’s 
hostility to voting rights.  

IV. CONCLUSION 

The inconsistencies in the way the Court handles elections-related cases are 
a manifestation of its hostility to minority voting rights and an eagerness to 
inject itself, at the earliest possible stage, into election or voting related disputes. 
They are also a manifestation of the current Court majority’s willingness to use 
the shadow docket to make or signal changes in the law, a well-documented 
phenomenon that extends beyond election and voting law.83 When a three-judge 
district court, in a 2-1 vote, gave Ohio Republicans a way to maintain partisan 
gerrymandering in the face of an anti-gerrymandering constitutional amendment 
supported by more than 70% of Ohio voters, no party asked the Supreme Court 

 
 79 Response Brief of Respondents Wisconsin Election Commission and its Members to 
Emergency Application for Stay and Injunctive Relief and Alternative Petition for Writ of 
Certiorari and Summary Reversal at 2, Wis. Legis. v. Wis. Elections Comm’n, 142 S. Ct. 
1245 (2022) (No. 21A471). 
 80 Id. at 3. 
 81 Id. at 4. 
 82 See generally Wis. Legis., 142 S. Ct 1245. 
 83 See, e.g., Texas’s Unconstitutional Abortion Ban and the Role of the Shadow Docket: 
Hearing Before the Senate Committee on the Judiciary, 117th Cong. 1–10 (2021) (testimony 
of Stephen I. Vladeck).  
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to step in.84 Professor Wright’s appropriate concerns about the law of the circuit 
are being eclipsed by an aggressive and antidemocratic Supreme Court. 
 

 
 
 
 
 

 
 84 See generally Gonidakis v. LaRose, No. 2:22-cv-0773, 2022 WL 1709146 (S.D. 
Ohio May 27, 2022); Gonidakis v. LaRose, No. 2:22-cv-0773, 2022 WL 1503406 (S.D. Ohio 
May 12, 2022); Gonidakis v. Ohio Redistricting Comm’n, No. 2:22-cv-0773, 2022 WL 
1093454 (S.D. Ohio Apr. 12, 2022); OHIO REDISTRICTING COMMISSION, 
https://www.redistricting.ohio.gov/ [https://perma.cc/SLN9-73SR]. 


