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We are indebted to our distinguished commentators and to the Ohio State 
Law Journal for allowing their participation. Each comment both substantially 
improved our article and meaningfully advanced the broader scholarly objective 
that it aims to tackle. The diversity of views the comments represent—from 
scholars with different areas of expertise, scholarly priorities, and intellectual 
sensibilities—enables the symposium to grapple with the complex technical, 
economic, and legal issues of pandemic planning much more effectively than 
any single contribution could. In short, the symposium’s whole is much greater 
than sum of its parts, and it certainly is much greater than our article would have 
been on its own. 

In this “rejoinder,” we offer comments to the comments.1 But the reader 
will find that our comments do not counter the points raised by our colleagues. 
Our intent instead is to identify broad common areas of agreement, 
disagreement, and research priorities. We aim to make this a collaborative 
response rather than a point-by-point retort. And hopefully, the exchange that 
started with our article, and was fortified by the comments, will continue beyond 
these pages. 

It is worth restating our scholarly motivation: the strength and effectiveness 
of America’s individual hospitals are necessarily interconnected with each 
other; their codependence is similar to that of the nation’s banks; and the U.S. 
health sector, particularly to prepare for times of crisis, can learn from the 
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 1 On June 11, 2021, several authors participated in a virtual symposium to discuss and 
respond to our article, Macromedical Regulation. Each participant penned comments 
reflecting their positions as well. See Barak D. Richman & Steven L. Schwarcz, 
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Healthcare System Misnomer, 82 OHIO ST. L.J. 779 (2021); Regina E. Herzlinger, 
Transparency as a Solution for the Hospital Capacity Problem, 82 OHIO ST. L.J. 787 (2021); 
Howell E. Jackson, Comment on Macromedical Regulation: What Can Be Learned from 
Financial Regulation, 82 OHIO ST. L.J. 795 (2021); Thomas P. Miller, Will New 
Macromedical Regulation Be Prudential?, 82 OHIO ST. L.J. 803 (2021); José Miola, Putting 
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nation’s banking regulation.2 The particular parallel we identify is the 
responsibilities (and opportunities) both banks and hospitals encounter in the 
face of a demand surge and how regulatory strategies stemming from the 
financial crash in 2008 might inform how policymakers might enable hospitals 
to meet the next surge in demand for inpatient services.3 

Predictably, and fortunately, a number of the commentators offered 
critiques or refinements on the core argument. Representing a skeptical view, 
Tom Miller and Amy Monahan suggest that the history of U.S. health policy is 
not on our side.4 Professor Monahan observes the many layers of existing 
regulation and agencies that ostensibly could have aided hospitals in meeting 
the swell of COVID patients needing inpatient care,5 and Professor Miller gently 
chided us for harboring the errant aspirations that led to previous failures in 
national economic policy, both regarding healthcare reform and in banking 
stabilization.6 Both commentors also ground their history-based critiques in 
theoretical underpinnings.7 Professor Monahan warns that entity-based 
regulations—or, more precisely, “prescriptive regulation” designed to induce 
private entities to account for public concerns—have repeatedly failed to induce 
hospitals, especially nonprofit hospitals, to assume responsibility or invest 
successfully in the public’s health,8 and she attributes this resistance (though we 
confess we might be putting our own words in her mouth) to the nature of 
hospitals themselves: hospital revenue models and governance structures are 
simply orthogonal to meeting or anticipating the healthcare needs for 
populations that lie outside their walls.9 Professor Miller’s critique represents a 
similar view from a higher altitude.10 Whatever policy aspirations might emerge 
in Washington (or Durham) think tanks, the political economy of the nation’s 
health sector—with hospitals now throwing around the most weight—is certain 
to foil the intended benefits of thoughtful regulations.11 

 
 2 See Richman & Schwarcz, supra note 1, at 730. 
 3 Id. 
 4 See Miller, supra note 1, at 808; Monahan, supra note 1, at 831–32. 
 5 See Monahan, supra note 1, at 824–27 (explaining the roles and responsibilities of 
various government entities involved in health security).  
 6 See Miller, supra note 1, at 805–06 (“Promises that ‘this time it’s different’ for the 
latest iterations of systemic risk regulation mechanisms remain untested within the financial 
sector, let alone for new ones involving health care arrangements. Past performance, 
unfortunately, may be far too predictive of future results. . . . Pursuing a new extension of 
the Federal Reserve model into less-familiar territory seems particularly unwise . . . . ”).  
 7 See generally Monahan, supra note 1; Miller, supra note 1. 
 8 See Monahan, supra note 1, at 827–31.  
 9 Id. at 829–30 (“After all, addressing community health needs may decrease hospital 
revenue and may put hospitals at a disadvantage relative to their market competition. Given 
the experience of non-profit hospital regulation, it seems unlikely that adopting a public 
governance duty would improve hospitals’ emergency preparedness or public health 
orientation.”). 
 10 See generally Miller, supra note 1. 
 11 Id. 
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We welcome this skepticism, and in fact we argue that it informs our 
approach. We open our article expressing resistance to calls for nationalizing 
the U.S. health system (though we confess we didn’t take those calls very 
seriously), under the belief that coordinating the conduct of private actors is both 
more realistic and promising.12 Moreover, though there was much to say about 
the nation’s poor pandemic response—a genuine categorical failure of nearly 
every element of public health policy—we focus on one rather rudimentary 
element where we see potential for improvement: the ability to expand capacity 
to provide inpatient care in relatively short order (to the degree there is ambition 
in this argument, it lies in the thematic connections to banking regulations and 
its broader lessons for safety net policy).13 Perhaps most important, we propose 
regulations that ask hospitals to do only what they know to do: provide their 
own services and meet regional demands within their revenue-maximizing 
model.14 In this sense, we consider our approach very close to Professor Miller’s 
modest recommendation to “focus instead on developing a more resilient 
medical supply chain, facilitating quicker and more accurate health care 
resource information, and rebuilding political trust.”15 For many of Professor 
Monahan’s stated reasons, we would not dare ask more. 

Perhaps responding to our article’s modesty (or narrow focus, or lack of 
ambition), Ed Morrison, Sophia Helland, and Wendy Epstein critique that our 
article directs attention to only secondary and tertiary problems in our pandemic 
response.16 Helland and Professor Morrison argue that our narrative “overstates 
the role of healthcare providers in managing pandemics,”17 and they are 
therefore “skeptical that the financial crisis of 2008 provides a useful framework 
for thinking about pandemics and regulation of healthcare providers.”18 They 
emphasize that nowhere is the well-accepted adage—that an ounce of 
prevention is worth a pound of cure—truer than in pandemic settings, and 
therefore, policies designed to deter the next pandemic should focus on outside 
hospital actors: primary care providers, front line workers, and public health 
officials.19 Professor Epstein incorporates a similar critique within the wildly 
important, but surprisingly new, health policy focus on what are colloquially 
called the social determinants of health (SDH).20 A pandemic focus on hospitals, 
Professor Epstein warns, is like a buoyancy focus on the Titanic’s bilge 

 
 12 Richman & Schwarcz, supra note 1, at 729–30. 
 13 See id. at 763. 
 14 See id. at 730. 
 15 Miller, supra note 1, at 811. 
 16 See generally Helland & Morrison, supra note 1; Epstein, supra note 1. 
 17 See Helland & Morrison, supra note 1, at 833. 
 18 Id. at 836. 
 19 See Helland & Morrison, supra note 1, at 837–38 (explaining a theory of pandemic 
prevention and mitigation requiring ex ante investments in pandemic preparedness by 
government agencies). 
 20 See Epstein, supra note 1, at 785 (“For U.S. healthcare regulation to improve societal 
health, and reduce mortality from public health crises, it must simultaneously address issues 
of access, quality, and the social determinants of health.”).  
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system.21 Since so much of the nation’s health hardship is a reflection of 
systemic inequalities, both health-related (e.g. access to health insurance, 
physicians, medical information, etc.) and otherwise (access to affordable 
housing, healthy food, education, protection from economic and psychosocial 
stressors, defenses against racism and other systemic inequalities, etc.), our 
approach is deficient for failing to direct attention towards both the most 
important drivers of infectious spread and the most cost-effective weapons to 
contain a pandemic.22 

We fully embrace these comments—in fact, we have a history of making 
the same arguments23—and we appreciate their context-dependent approach. In 
response, we first restate our article’s focus: how national policy can enable 
hospitals to respond to demand surges.24 To be sure, many other parts of the 
nation’s health policy apparatus have room for improvement, and we might even 
concede that those improvements might be more important than the subjects we 
discuss. Nonetheless, the nation’s hospital system—as a final battleline against 
severe illness, death, and greater contagion—deserves attention as well. In this 
sense, an ex ante approach alone towards pandemic response would be 
insufficient, and for this reason, we believe our advancing of “macromedical” 
hospital policy mirrors the ex ante/ex post macroprudential regulatory 
framework for preventing and managing systemic financial risk.25 This is not 
just a point of emphasis, but a critical part of regulatory theory because, as we 
note, “regulation cannot completely prevent systemic shocks from being 
triggered in a complex system, such as the healthcare system, ex ante 
preventative regulation should be supplemented by ex post mitigative 
regulation, devised to break the transmission of inevitable shocks and limit their 

 
 21 A bilge system is “[a] piping system intended for disposing of water that may 
accumulate in spaces within the vessel . . . due to condensation, leakage, washing, 
firefighting, etc. . . . However, the bilge system is not able to cope with flooding resulting 
from a large hull damage not protected in due time.” Bilge system, WÄRTSILÄ ENCYC. OF 

MARINE & ENERGY TECH., https://www.wartsila.com/encyclopedia/term/bilge-system [https://
perma.cc/4Z4K-D6P3]. A focus on the buoyancy of the Titanic’s bilge system ignores the 
other contributing factors that led to the ship sinking. Similarly, “even in a hypothetical world 
where hospitals were better able to coordinate their efforts and provide near perfect care to 
patients, too many Americans would still have died during the pandemic. Hospitals can have 
only limited impact on factors such as poverty and race that correlate with higher rates of 
COVID diagnosis and death.” Epstein, supra note 1, at 780. 
 22 See Epstein, supra note 1, at 782–83. See generally Richman & Schwarcz, supra note 1. 
 23 See generally Barak D. Richman, Behavioral Economics and Health Policy: 
Understanding Medicaid’s Failure, 90 CORNELL L. REV. 705 (2005). 
 24 Richman & Schwarcz, supra note 1, at 772–73. 
 25 See, e.g., Iman Anabtawi & Steven L. Schwarcz, Regulating Ex Post: How Law Can 
Address the Inevitability of Financial Failure, 92 TEX. L. REV. 75, 77, 128 (2013) (arguing 
that, in the context of a system, regulation not only should be ex ante preventative but also 
should include ex post interventions aimed at mitigating the potentially systemic 
consequences of a financial failure; and showing how such ex ante and ex post regulation 
should be balanced in setting regulatory policy). 
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impact.”26 We also note that our article does not limit itself to pandemics, but 
to shocks that trigger a sudden demand for a particular medical service.27 And 
similarly, our article is not intended as a whitepaper to inform the next pandemic 
response (though we do believe many of our suggestions might be useful to 
one); rather, we contend more broadly that healthcare regulation must recognize 
the interdependence of providers and the need to protect the stability of the 
healthcare sector as a system of interconnected parts.28 

In sum, we emphatically agree with these urgings to consider pre-hospital 
healthcare and we agree (in fact, we state above) that national health policy 
needs to recognize the shortcomings of asking hospitals to do what they simply 
cannot. For these reasons, we focus on the more modest objective of improving 
the hospital sector so it does what it can do and what we need it to do. Perhaps 
that modesty is simply an excuse for avoiding larger and more important 
problems, even if Helland and Professors Morrison and Epstein urge it upon us.  

One might say that William Sage’s comment disagrees entirely with one of 
our refrains above.29 We justify the tailored focus of approach with the logic 
that healthcare policy and financing ought not ask hospitals and medical 
providers to do what they are unable to do. Professor Sage urges upon all of us 
to do just that.30 Motivated (and discouraged) by the many failures of prior 
healthcare reform, the same failures that caused Professor Miller to urge upon 
us modest expectations, Professor Sage accuses us of being “too modest.”31 In 
addition to useful regulatory improvements, Professor Sage sees a need to 
engineer widespread changes in attitudes and perceptions about national 
healthcare, arguing that the most important lessons from the COVID pandemic 
“are about how the conceptualization of our health care system, expressed in 
part through its regulation and funding, limits its performance.”32 He argues that 

 
 26 Richman & Schwarcz, supra note 1, at 776. 
 27 Id. at 768 (listing shocks that trigger a sudden demand for medical service including 
“earthquakes, nuclear attacks, severe weather, and other sudden disruptions that would lead 
to surges in needed hospital care”). 
 28 Helland and Professor Morrison’s other important points include the observation that 
because public health is a public problem, unfunded regulatory mandates are a mistake: “If 
health providers must be enlisted to protect the public, they should be subsidized as they 
foster this positive externality.” Helland & Morrison, supra note 1, at 843. That will avoid 
bankrupting “hospitals servicing low-income or rural regions, leaving these areas even more 
vulnerable.” Id. Of course, health providers are already heavily subsidized despite a history 
of failing to satisfy the demands of the subsidizers. See Monahan, supra note 1, at 824–25. 
More critically, our regulatory strategy is not one relying on unfunded mandates but to 
provide public goods (such as market information) and incentives (such as adequate 
compensation for inpatient care and removing regulatory barriers that currently limit the 
profitability of such care) so hospitals can do what they would and should want to do. See 
id. at 830–31. 
 29 See generally Sage, supra note 1. 
 30 See id. at 860–61. 
 31 Id. at 859. 
 32 Id. 
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both health professionals and the nation need to advance the ideal of collectivism 
in health policy and health delivery.33 He concedes this will not be easy: 

Admittedly, shifting the health care system in a consciously collective 
direction asks a lot of both the general public and the medical profession. 
Especially in our troubling and troubled times, with political discord, economic 
dislocation, and the looming threat of climate change. But it may prove 
beneficial to acknowledge and confront this challenge now, before trillions of 
additional dollars are misspent and millions of additional Americans suffer 
unjust health consequences.34 

We agree that it will not be easy. In full candor, our instincts are more in 
line with Professors Miller, Monahan, and Epstein, all of whom are wary of 
asking hospitals (perhaps more so than physicians) to advance in a collectivist 
and publicly minded spirit.35 Perhaps our skepticism is a disciplinary blind spot: 
as scholars of financial regulation and antitrust, we are predisposed to 
presume—and maybe we’re too ready to accept—that physicians and healthcare 
entities are voracious profit and prestige maximizers, naturally resistant to 
external controls, and constitutionally incapable of recognizing their limitations. 
But Professor Sage, a physician himself and a scholar of professional ethics 
(among many other topics) might see powers that we do not, causes for 
optimism that we discount, and might ultimately be right. To be sure, we would 
enthusiastically support any effort to advance collectivism, and—as Professor 
Sage notes himself—his ethics-centered approach is a complement to, not a 
substitute for, our regulation-centered approach.36 We might even argue that a 
regulatory framework that reflects the interconnectedness of the nation’s 
healthcare system and, in some respects, formally holds some actors responsible 
for their impact on others, might even be a prerequisite to driving the cultural 
change Professor Sage advocates. Count us as advocates too. 

In pieces that most closely match our article in language and spirit, Regina 
Herzlinger and Howell Jackson offer comments that, in our mind, embrace and 
extend our approach.37 Professor Herzlinger, a renowned health policy expert 
and a professor of accounting by training, argues that bringing more 
transparency to healthcare services would greatly inject needed competition to 
healthcare markets.38 With better metrics that assess the cost and quality of 
different services and providers, much like the metrics that support today’s high-
performing securities markets, a transparency regime would expand the capacity 

 
 33 See id. at 861. 
 34 Id. 
 35 See generally Miller, supra note 1; Monahan, supra note 1; Epstein, supra note 1. 
 36 See Sage, supra note 1, at 867–68.  
 37 See generally Herzlinger, supra note 1; Jackson, supra note 1. 
 38 See Herzlinger, supra note 1, at 792. 
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for purchasers and consumers to make informed decisions about their decisions 
and markedly improve the allocative efficiency of healthcare markets.39  

Professor Jackson, a leading expert in financial regulation, accepts our 
foundational observation that public health institutions constitute a system that 
is itself subject to systemic shocks and hence an appropriate target for 
macromedical regulation. “[L]eft to their own devices, privately owned [for-
profit] hospitals will underinvest in the socially optimal level of surge capacity 
and stockpiled [emergency] supplies” and also will neglect to implement 
critically needed information-sharing systems.40 He concludes that our 
analogies to post-financial crisis macroprudential regulation are “entirely apt,” 
and he accepts our view that some public intervention is necessary to encourage 
socially optimal behaviors.41  

Professor Jackson’s deeper attention focuses on whether conflicts of interest 
in hospital leadership are parallel to the kinds of conflicts that motivate and 
justify financial regulation.42 Though he questions whether the not-for-profit 
hospital sector is also pressured by shareholders (and the doctrine of shareholder 
primacy) to engage in excessive risk-taking (scholars attentive to this issue 
confirm that nonprofit hospitals act largely indistinguishably from for-profits43), 
he emphasizes that much of the post-financial crisis financial regulation “seeks 
to solve this moral hazard problem through regulatory mandates.”44 And he 
ultimately suggests that macromedical regulation might address, for hospitals, 
the types of conflicts of interest that have motivated even pre-financial-crisis 
regulation to strictly limit transactions between banks and their affiliates.45 By 
remunerating medical professionals, he observes,46 hospital spending on 
medical treatments and prescription drugs can contribute to certain of the 
problems we identify—namely, the increased over-allocation of resources to 
medical specialties and underproduction of other socially optimal 
investments.47  

These comments are largely, and gratifyingly, validating of the originating 
motivation of our article. Professor Jackson agrees with the premise that many 
hospital failures can be attributed to a tension between private and social 
objectives, much like 2008 banking failures, and that public health authorities 
should study and learn from the macroprudential lessons learned and techniques 
developed for the financial system since 2008.48 Professor Herzlinger’s 
proposal is close in spirit with ours, as it translates lessons from effective 

 
 39 See id. at 793–94. 
 40 Jackson, supra note 1, at 797. 
 41 See id. 
 42 See id. at 799–800. 
 43 Richman & Schwarcz, supra note 1, at 771–72. 
 44 Jackson, supra note 1, at 799. 
 45 Id. at 799–800. 
 46 Id. 
 47 See Richman & Schwarcz, supra note 1, at 743–48. 
 48 See Jackson, supra note 1, at 795–96. 
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financial regulation into the health sector. It also reaches similar conclusions, 
that light-touch regulation can nudge hospitals to engage in more socially 
desirable conduct, much as effective financial regulations have done for banks. 
We interpret these comments to be broadly supportive of our approach 
(disclosure: both are coauthors of ours, so we concede that perhaps the support 
is a product of self-selection), and perhaps there will be more scholarship 
forthcoming that continues to find lessons bridging our collective fields. 

If the comments from Professors Herzlinger and Jackson most closely 
match our language, it might be said that José Miola and Jessica Roberts write 
pieces that are most foreign to our approach.49 This is intended as a compliment. 
In contrast to our instrumental approach to health policy and financial 
regulation, Professors Miola and Roberts invoke ethical principles and broader 
social frameworks that are imbedded within national health policy.50  

Both scholars are graciously enthusiastic both about our scholarly focus and 
with our ultimate argument. It is heartwarming to hear that this symposium’s 
topic is “hugely important,” and that we provide “an equally important 
contribution to it,”51 but it is even more gratifying to have these scholars suggest 
that our argument might contribute to a more morally appealing conception of 
health care and population health.52 Focusing on persistent health disparities in 
the United States, which perhaps are the starkest and most morally troublesome 
reflections of American inequality, Professor Roberts suggests that our 
regulatory strategy could improve health equity.53 And Professor Miola, writing 
from the perspective of English medical law and socialized healthcare, argues 
that our concept of macromedical regulation “involves the recognition that a 
health emergency such as we have seen with COVID-19 justifies the 
recategorization of the provision of healthcare from the private (in all senses in 
the United States) sphere to the public one.”54 Using language that echoes 
Professor Sage’s, Professor Miola sees our approach as signifying a different 
ethical framework for healthcare markets, moving debates over population 
health “away from individual rights and choice and towards action designed to 
benefit society as a whole.”55 To the degree that these scholars are saying that 

 
 49 See generally Miola, supra note 1; Roberts, supra note 1. 
 50 See Miola, supra note 1, at 815 (arguing “that the concept of solidarity can be used 
as just such a justification, but also provide a cautionary tale from the United Kingdom to 
demonstrate the limits of that solidarity, and the key role played by reciprocity”); Roberts, 
supra note 1, at 845 (“Macromedical regulation would not only improve the health care 
system’s ability to respond to widespread health crises, it could also help to increase health 
care access, improve outcomes, and decrease health disparities”). 
 51 Miola, supra note 1, at 815. 
 52 Id. (providing that our proposal “justifies the recategorization of the provision of 
healthcare from the private . . . sphere to the public one . . . [and] allows for a recalibration 
of focus from the ‘me’ to the ‘we’”); Roberts, supra note 1, at 847 (suggesting “[our] 
proposal could also have significant health justice effects”). 
 53 Roberts, supra note 1, at 852. 
 54 Miola, supra note 1, at 815. 
 55 Id. 
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our objective is aligned with theirs, and that our proposals will advance those 
objectives, they might give us more credit than we deserve. But we’re gratified 
that they include us within their ambitions and hope they’re right that we 
contribute to the cause. 

At the core of both Professors Roberts’s and Miola’s comments is a social 
value that extends beyond our rather narrow hope of matching supply with 
demand. Both remark that markets are constructed—and inequalities are 
tolerated—because patients are widely treated as consumers exercising 
choices.56 Pandemics, however, remind us of our interconnectedness and that 
“individual components function less well than a coherent and integrated 
whole.”57 Professor Roberts suggests we might never attain a health system that 
properly recognizes mutual dependence if we continue to rely on profit-seeking 
hospitals with current payment incentives.58 And Professor Miola observes that 
effectively addressing a pandemic, among other national health challenges, 
requires the pooling of knowledge and healthcare data, both of which are heavily 
limited in a patient-as-consumer model.59 Sharing data might be conceptually 
connected with sharing concern for fellow citizens’ health, and both might 
require developing a collective commitment to help both patients individually 
and society generally.  

The gravity of both comments reemphasize the need to accompany political 
reform with regulatory reform. Perhaps our article presumes that the COVID 
tragedy creates a political opportunity, one where Congress is compelled to 
confront our policy failures and seek improvements. Professors Roberts and 
Miola, like Professor Sage, might be suggesting that a new ethic must first 
surround our healthcare politics. Professor Miola, highlighting the contrast 
between public and private benefit, reports that U.K. political experiences teach 
that government must convince the public of reciprocal benefits from data 
sharing and assuage any concern about commercial use.60 Perhaps this insight 
should cause us to question one steadfast presumption in our proposal, that 
“America’s private healthcare institutions should be able to respond to public 
health crises just as America’s private banks . . . can respond to financial 
crises . . . in large part because they are now governed by a reformed regulatory 
framework that enables, and sometimes requires, them to cooperate and 
coordinate appropriate surge responses.”61 Or even if private institutions can 
respond, they might always exhibit shameful holes in the morality of our health 
system. 

It occurs to us that one reason for the success of this symposium is that it 
follows a disturbing policy failure that few can defend. Improvement is certainly 
needed, and it might be likely since there is nowhere to go but up. Despite what 

 
 56 Id. at 817; see Roberts, supra note 1, at 852–53. 
 57 Miola, supra note 1, at 817. 
 58 See Roberts, supra note 1, at 852–53. 
 59 See Miola, supra note 1, at 817–18. 
 60 See id. at 822. 
 61 Richman & Schwarcz, supra note 1, at 730. 
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we consider to be minor-level disagreements on regulatory strategy and areas of 
emphasis, symposium participants appear to share broad agreements on general 
paths forward. But the areas of disagreement might be most interesting of all. 
We should continue to debate the appropriate amount of ambition versus caution 
in pursuing regulatory reform; the prioritization of ex ante versus ex post 
interventions along the full spectrum of healthcare policy; the appropriateness 
of a purely functional policy language versus the regular invocations of social 
obligations; and the prospects for a new ethic of collectivity, a new morality of 
interdependence, and a new politics surrounding the urgency of health inequity. 
If we do continue these debates, this symposium has served as an outstanding 
beginning. 


