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Opinion
ORDER
WILLIAM T. MOORE, JR., District Judge.
*1 Before the Court are Defendants 3/12 Transportation,
Inc. and Castlepoint Florida Insurance Company's
(“Defendants”) Motion for Summary Judgment (Doc. 26),
Amended Motion for Summary Judgment (Doc. 31), and
accompanying Daubert Motion to Exclude the Expert
Testimony of Plaintiff's Expert Witness John D. Bethea (Doc.
27). 1 For the reasons outlined below, Defendant's Daubert
motion is GRANTED IN PART and DENIED IN PART.
Mr. Bethea may not offer testimony to speed of Plaintiff's
truck or the rear taillights on Plaintiff's trailer; however,
Mr. Bethea may offer testimony concerning the contours
of southbound Interstate 95 at the approximate location
of the accident and concerning Brown's response time.
Additionally, Defendants' original and amended motions for
Summary Judgment are DENIED.

BACKGROUND
At some time around midnight on March 10 or early
morning of March 11, 2 010, Plaintiff Junior Henry Barnes
was traveling south in his vehicle-hauler tractor trailer on
Interstate 95 near Pooler, Georgia. 2 (Doc. 31 at 1.) 3/12

Transportation employee Norshan Brown (“Brown”) was
also traveling south on Interstate 95 in his tractor trailer at
the same time and place. (Doc. 33 at 1.) After Plaintiff slept
for eight hours at the truck stop, he conducted an inspection
and began driving south on Interstate 95. (Doc. 26, Ex.
3 at 28.) Soon after Plaintiff started to drive, he noticed
transmission problems. (Doc. 33 at 1; Doc. 26, Ex. 3 at 29–
30.) Plaintiff contends that he had just passed the inspection
station and decided to continue to the nearest truck stop. (Doc.
33 at 31.) According to Plaintiff, he “activated his four-way
emergency flashers and proceeded to Exit 90 in the outermost
lane of travel at a speed of approximately 40–45 miles per
hour.” (Doc. 33 at 2.)
At some point soon thereafter, Brown's truck struck the rear
of Plaintiff's trailer. (Doc 33 at 2; Doc. 31 at 2–3.) Both
Plaintiff and Brown testified that Plaintiff continued to drive
after Brown's truck collided with Plaintiff's trailer. (Doc. 26,
Ex. 3 at 33, 35; Id., Ex. 1 at 23, 55–56.) Initially, Brown stated
that Plaintiff's trailer lights were not working at the time of
the incident. (Doc. 26, Ex. 1 at 45.) Later, Brown remarked
that he was not sure whether Plaintiff's trailer lights were
working or not. (Id. at 49–50.) Still later, Brown remarked
that Plaintiff's trailer had “two teeny lights on the back,”
but that he could not see them. (Id. at 50–51.) Brown also
told police officers immediately following the incident that
Plaintiff applied his brakes right before collision. (Doc. 26,
Ex. 2.) However, during his deposition, Brown testified that
Plaintiff had not applied his brakes, but later corrected his
statement to say that Plaintiff, indeed, did slam on his brakes.
(Doc. 26, Ex. 1 at 55–56.) Brown stated that he could not
see Plaintiff's truck until just prior to impact and that he
could not avoid the collision because there were nearby and
adjacent vehicles. (Id. at 45.) Plaintiff disputes this, however,
claiming there were no nearby vehicles impeding Brown from
changing lanes. 3 (Doc. 26, Ex. 3 at 32.)
*2 Four days later, Plaintiff first sought medical attention
from his primary care physician, Dr. Chitra Rajpal, at Clinch
Medical Practice in Homerville, Georgia. (Doc. 26, Ex.
5) According to Plaintiff, he suffered “severe neck pain
following the wreck and underwent surgery to repair the
damage caused by the wreck.” (Doc. 33 at 2; Doc. 26, Ex.
3 at 44–46.) Plaintiff was referred by Dr. Rajpal to Dr.
Hitham Khalil, a neurosurgeon in Valdosta, who performed
surgery on Plaintiff's neck in August 2010. (Doc. 26, Ex.
3 at 46.) Plaintiff plans to have Dr. Khalil testify that
“within a reasonable degree of medical certainty, [the] March
2010 collision exacerbated [Plaintiff's] pain symptoms and
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precipitated the need for [Plaintiff] to undergo surgery.” (Doc.
33 at 3.)
As a result of the collision, Plaintiff filed this action, asserting
negligence and negligence per se claims based on Brown's
failure to exercise ordinary care in colliding with Plaintiff.
(Doc. 1 ¶ 14.) Plaintiff alleges that Defendants, through
Brown, violated the duties owed to Plaintiff by failing to
exercise due care, following too closely, failing to keep
a vigilant lookout ahead, failing to avoid collision with
Plaintiff's trailer, traveling too fast for conditions and being
otherwise negligent and careless. (Id. ¶ 15.) Due to Brown's
negligence, Plaintiff alleges he suffered injury and damages.
(Id. ¶ 16.)
Plaintiff has engaged John Bethea as an expert witness to
testify that Plaintiff's vehicle hauler was traveling at a speed
of 40–45 miles per hour, the rear taillights on Plaintiff's trailer
were operational, and Brown had a clear view of the rear
of Plaintiff's trailer. (Doc. 25 at 4.) Defendants have filed a
motion to exclude the testimony of Mr. Bethea. (Doc. 27.)
Defendants argue his testimony should be excluded because
it is unreliable and not based upon sufficient facts or data. 4
(Doc. 27 at 2–3.) Plaintiff objects to the exclusion of Mr.
Bethea's testimony and avers that Mr. Bethea's methodology
and analysis meet Daubert standards and is reliable. (Doc. 29
at 5–6.) Defendants did not depose Mr. Bethea.
In conjunction with the motion to exclude, Defendants filed
a motion for summary judgment (Doc. 26) and a corrected,
amended motion for summary judgment (Doc. 31). In their
motion, Defendants argue that Plaintiff has failed to provide
evidence concerning whether Brown violated any duty or
standard of care owed to Plaintiff. (Id. at 7.) In the alternative,
Defendants allege that Plaintiff's contributory negligence
warrants summary judgment in favor of Defendants. (Doc. 31
at 12–14.) Plaintiff contends that issues of material fact and
jury questions exist, thereby precluding summary judgment.
(Doc. 33 at 1, 7.)

ANALYSIS
I. MOTION TO EXCLUDE
The admission of expert testimony is controlled by Federal
Rule of Evidence 702:
If scientific, technical, or other
specialized knowledge will assist the

trier of fact to understand the evidence
or to determine a fact in issue, a
witness qualified as an expert by
knowledge, skill, experience, training,
or education, may testify thereto in the
form of an opinion or otherwise, if (1)
the testimony is based upon sufficient
facts or data, (2) the testimony is
the product of reliable principles and
methods, and (3) the witness has
applied the principles and methods
reliably to the facts of the case.
*3 “As the Supreme Court made abundantly clear in
Daubert, Rule 702 compels district courts to perform the
critical gatekeeping function concerning the admissibility of
expert scientific evidence.” United States v. Frazier, 387 F.3d
1244, 1260 (11th Cir.2004) (internal quotation omitted). The
Eleventh Circuit Court of Appeals has explained that district
courts fulfill that function by engaging in a three part inquiry,
considering whether
(1) the expert is qualified to testify
competently regarding the matters
he intends to address; (2) the
methodology by which the expert
reaches his conclusions is sufficiently
reliable as to be determined by the
sort of inquiry mandated in Daubert;
and (3) the testimony assists the trier
of fact, through the application of
scientific ... expertise, to understand
the evidence or to determine a fact in
issue.
Id. While there will often be some overlap between these
concepts of qualification, reliability, and helpfulness, they are
distinct concepts that courts should be careful not to conflate.
Quiet Tech. DC–8, Inc. v. Hurel–Dubois, UK, Ltd., 326 F.3d
1333, 1341 (11th Cir.2003). The burden of establishing that
these requirements are met rests with the proponent of the
expert testimony, and not the Daubert challenger. McCorvey
v. Baxter Healthcare Corp., 298 F.3d 1253, 1257 (11th
Cir.2002).
When a court considers the reliability of a particular
expert's opinion, it considers, to the extent possible, (1)
whether the expert's theory can be and has been tested; (2)
whether the theory has been subjected to peer review and
publication; (3) the known or potential rate of error of the
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particular scientific technique; and (4) whether the technique
is generally accepted in the scientific community. Quiet
Tech., 326 F.3d at 1341 (citing McCorvey, 298 F.3d at 1256).
These factors “do not constitute a ‘definitive checklist or test.’
” Kumho Tire Co. v. Carmichael, 526 U.S. 137, 150, 119 S.Ct.
1167, 143 L.Ed.2d 238 (1999) (quoting Daubert v. Merrell
Dow Pharm., Inc., 509 U.S. 579, 593, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993)). Rather, the applicability of these factors
“depends upon the particular circumstances of the particular
case at issue.” Id.
Defendants argue that Mr. Bethea's testimony should be
excluded because his opinions concerning the speed of
Plaintiff's truck, the rear taillights on Plaintiff's trailer, and
Brown's view of the rear of Plaintiff's trailer are unreliable
and based on insufficient facts. 5 (Doc. 25 at 4.) Specifically,
Defendants contend that Mr. Bethea “relied solely upon
documentary evidence such as photographs and the accident
report, and the deposition testimony of the drivers involved in
the collision.” (Doc. 27 at 2.) Defendants also seek exclusion
because Mr. Bethea did not “examine either one of the
vehicles in the accident, or the scene of the collision” and did
not interview any witnesses. (Id. at 2–3.)
After review of Mr. Bethea's report (Doc. 25), the Court
concludes that Mr. Bethea's opinions as to the speed of
Plaintiff's vehicle and the functioning of Plaintiff's trailer
lights will not assist the trier of fact to further understand
the evidence or to determine a fact in issue. Both of
these opinions merely parrot relevant, admissible evidence
that does not require any technical or specialized analysis
or expertise. Indeed, Mr. Bethea's first opinion restates
undisputed testimony of both Plaintiff and Brown that the
speed of Plaintiff's vehicle was 40–45 miles per hour. (Doc.
29–1 at 32:2–5; Doc. 29–2 at 47:21–22.) Further, Mr. Bethea's
first opinion relies upon the accident report to determine the
location of the accident, another undisputed fact among the
parties. (Doc. 25 at 3.) Mr. Bethea did not apply or conduct
any technical or scientific analyses to form this opinion.
*4 Curiously, as to his second opinion, Mr. Bethea, an expert
in accident reconstruction, conducted no visual inspection
of the taillight lamps of Plaintiff's trailer to determine
their operational status, even though the factual allegations
regarding the trailer lights are in dispute. (Id.) Instead,
Mr. Bethea again relies only upon the deposition testimony
provided by Plaintiff and Brown to form his opinion. (Id.)
No technical or scientific analysis was performed and the
opinion simply restates admissible documentary evidence.

The trier of fact does not need additional, cumulative, and
duplicative opinions as to evidence that is readily discernible
without the aid of an expert. Additionally, Plaintiff, as the
proponent of Mr. Bethea's testimony, has not established that
the methodology used to restate favorable testimony from a
deposition to form his conclusion is sufficiently reliable or
would assist the trier of fact. See Frazier, 387 F.3d at 1260.
Again, Mr. Bethea simply restates Plaintiff's position that the
trailer tail emergency lights were activated at the time of
collision and highlights Brown's conflicting testimony that he
saw lights on the trailer. (Doc. 25 at 4.)
However, Mr. Bethea may offer testimony concerning limited
portions of his third and fourth opinions-namely, the fact that
the section of southbound Interstate 95 at the approximate
location of the collision is straight for at least 1/2 mile
north of the accident location, and that Brown responded
slower than 85 percent of the population to the presence
and reduced speed of Plaintiff. These opinions rely on
Mr. Bethea's expertise in accident reconstruction as to
roadway configuration and response times. While Defendants
object to this testimony on the grounds that it is based on
insufficient facts and data, the Court finds the principles and
methodologies upon which Mr. Bethea relied to be proper.
See Daubert, 509 U.S. at 595. It is the methodology and
not the conclusions that are determinative when the Court
performs its gate-keeping function. Id.
Defendants are free to conduct “[v]igorous crossexamination, presentation of contrary evidence, and careful
instruction on the burden of proof” to attack admissible
evidence. 6 Id. Mr. Bethea must limit his testimony to only
this; he may not testify about the speed of Plaintiff's vehicle
or the functioning of Plaintiff's trailer lights. Accordingly,
Defendants' motion to exclude Mr. Bethea's testimony is
GRANTED IN PART and DENIED IN PART.

II. MOTION FOR SUMMARY JUDGMENT
According to Fed.R.Civ.P. 56(a), “[a] party may move for
summary judgment, identifying each claim or defense-or the
part of each claim of defense—on which summary judgment
is sought.” Such a motion must be granted “if the movant
shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Id.
The “purpose of summary judgment is to ‘pierce the pleadings
and to assess the proof in order to see whether there is a
genuine need for trial.’ ” Matsushita Elec. Indus. Co. v. Zenith
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Radio Corp., 475 U.S. at 587 (quoting Fed. R. Civ, P. 56
advisory committee notes).
*5 Summary judgment is appropriate when the nonmovant
“fails to make a showing sufficient to establish the existence
of an element essential to that party's case, and on which that
party will bear the burden of proof at trial.” Celotex Corp. v.
Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). The substantive law governing the action determines
whether an element is essential. DeLong Equip. Co. v. Wash.
Mills Abrasive Co., 887 F.2d 1499, 1505 (11th Cir.1989).
As the Supreme Court explained:
[A] party seeking summary judgment
always bears the initial responsibility
of informing the district court of
the basis for its motion, and
identifying those portions of the
pleadings, depositions, answers to
interrogatories, and admissions on file,
together with the affidavits, if any,
which it believes demonstrate the
absence of a genuine issue of material
fact.
Celotex, 477 U.S. at 323. The burden then shifts to the
nonmovant to establish, by going beyond the pleadings, that
there is a genuine issue as to facts that are material to the
nonmovant's case. Clark v. Coats & Clark, Inc., 929 F.2d 604,
608 (11th Cir.1991).
The Court must review the evidence and all reasonable factual
inferences arising from it in the light most favorable to the
nonmovant. Matsushita, 475 U.S. at 587–88. However, the
nonmoving party “must do more than simply show that there
is some metaphysical doubt as to the material facts.” Id. at
586. A mere “scintilla” of evidence, or simply conclusory
allegations, will not suffice. See, e.g., Tidwell v. Carter
Prods., 135 F.3d 1422, 1425 (11th Cir.1998). Nevertheless,
where a reasonable fact finder may “draw more than one
inference from the facts, and that inference creates a genuine
issue of material fact, then the Court should refuse to grant
summary judgment.” Barfield v. Brierton, 883 F.2d 923, 933–
34 (11th Cir.1989).
“In a diversity jurisdiction case, the court applies the
substantive law of the state in which the case arose.” Azar
v. Nat'l City Bank, 382 F. App'x 880, 884 (11th Cir.2010).
Because this case is based on diversity jurisdiction, the Court

will look to the laws of Georgia for guidance. To state a cause
of action for negligence in Georgia, a plaintiff must show:
(1) a legal duty to conform to a
standard of conduct raised by law
for the protection of others against
unreasonable risks of harm; (2) a
breach of this standard; (3) a legally
attributable causal connection between
the conduct and the resulting injury;
and (4) loss or damage to plaintiffs'
legally protected interest resulting
from the breach.
Shortnacy v. N. Atlanta Internal Medicine, P.C., 252 Ga.App.
321, 325, 556 S.E.2d 209, 213 (2001).
In Georgia, “[e]ven in rear-end collisions, negligence is not
to be presumed, but is a matter for affirmative proof.” Davis
v. Sykes, 265 Ga.App. 375, 375, 593 S.E.2d 859, 861 (2004).
Under Georgia law, the issue of negligence in automobile
accident cases is ordinarily for the jury. See Herringdine v.
Barger, 405 F.2d 183 (5th Cir.1968); Gee v. Owens, 384 F.2d
704 (5th Cir.1967) (finding that the question of negligence
in connection with conduct of automobile drivers rarely can
be decided as matter of law). 7 Further, negligence is a
question of fact where there is a conflict in the evidence.
Davis v. Atlanta Coca Cola Bottling Co., 119 Ga.App.
422, 167 S.E.2d 231 (1969). Because “[r]ear-end collision
cases are particularly well suited for jury determination,”
liability should be determined by a jury “except in those rare
circumstances when a party admits liability or the facts are
undisputed.” Beckett v. Monroe, 249 Ga.App. 615, 616, 548
S.E.2d 131, 134 (2001).
*6 Georgia law requires the exercise of ordinary care.
Shortnacy, 252 Ga.App. at 213, 555 S.E.2d 504. Relating to
automobiles,
[j]ust how close to a vehicle in the
lead a following vehicle ought, in the
exercise of ordinary care, be driven,
just what precautions a driver of such
a vehicle in the exercise of ordinary
care take to avoid colliding with a
leading vehicle which slows, stops,
or swerves in front of him, just what
signals or warnings the driver of a
leading vehicle must, in the exercise
of due care, give before stopping or
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slowing up or his intention to do so,
may not be laid down in any hard and
fast or general rule.
Atlanta Coca–Cola Bottling Co. v. Jones, 236 Ga. 448, 450–
51, 224 S.E.2d 25, 25 (1976). In each case, except when
reasonable minds may not differ, what due care required and
whether it was exercised is for the jury. Cardell v. Tenn.

defendant. Id. One of the critical issues to resolve is whether
Plaintiff's emergency flashers and lights were operational,
and if so, whether it reasonable that Brown should have seen
them. Because there is a conflict in the evidence as to the
parties' exercise of ordinary reasonable care, a jury, not the
Court, is in the best position to weigh the evidence and decide
this factual dispute. See Luke v. Spicer, 194 Ga.App. 183, 183,
390 S.E.2d 267, 267 (1990).

Electric Power Co., 79 F.2d 934, 937 (5th Cir.1935). 8 And
because there are no hard and fast rules to determine ordinary
care, “[o]ne of the best known rules in automobile tort law
is that negligence, the solution of what negligence, whose
negligence, etc., has caused a collision is left solely to the jury,
except in plain and palpable cases.” Alexander v. Kendrick,
134 Ga.App. 249, 251, 213 S.E.2d 911, 913 (1975) (citing
Hanchey v. Hart, 120 Ga.App. 677, 680, 171 S.E.2d 918
(1969); Wakefield v. A.R. Winter Co., 121 Ga.App. 259, 174
S.E.2d 178 (1970)).

*7 Defendants rely on Hendrix v. Sexton, which affirmed
that, although issues of negligence are generally left to
the jury, in cases where the alleged negligent conduct is
susceptible to only one inference, the question becomes a
matter of law for the court to determine. 223 Ga.App. 466,
466, 477 S.E.2d 881, 882 (1996). In Hendrix, there was
undisputed evidence indicating that defendant had the right
of way and plaintiff drove into the path of defendant. Here,
however, unlike in Hendrix, there exist disputed facts that are

Construing the facts in the light most favorable to Plaintiff,
the Court finds that the case at hand is neither one where
reasonable minds would not differ nor or one that is plain
or palpable. See Kendrick, 134 Ga.App. at 249, 213 S.E.2d
at 913. There is disputed testimony concerning whether
Plaintiff's trailer had operating emergency lights. It is also
not readily apparent the extent to which Brown's failure to
see Plaintiff's truck was a breach of his standard of care. As
Georgia case law has held, where minds can differ, it is the
jury, not the court, that is most appropriate to determine these
issues. See also Daves v. Davidson, 228 Ga.App. 542, 542,
492 S.E.2d 304, 305–06 (1997) (citations omitted) (holding
that “whether or not the following or approaching from the
rear vehicle in a rear-end collision case has exercised ordinary
care to avoid the collision is usually a jury question”).
The facts are also unclear as to whether Brown exercised
the appropriate standard of care when he failed to avoid
the collision-in terms of when Brown saw Plaintiff's truck,
whether there were other vehicles that impeded his ability
to switch lanes, and whether Plaintiff's trailer lights were
activated at the time of the collision. All of these facts are
appropriate for a jury to weigh and decide upon.
Furthermore, it is the jury who must “consider whether
defendant failed to exercise ordinary care in driving his
automobile in the manner of an ordinarily prudent person
at the time of the collision.” Glaze v. Bailey, 130 Ga.App.
189, 189, 202 S.E.2d 708, 709 (1973). Generally, it is a jury
question to determine any breach of an applicable duty for a
negligence cause of action where a plaintiff is rear-ended by a

material and susceptible to multiple inferences. 9 Defendants
also cite additional decisions that affirmed as a matter of law
judgments in favor of a colliding driver where the record
contained undisputed material facts. Hunsucker v. Belford,
304 Ga.App. 200, 695 S.E.2d 405 (2010); Lauffer v. Brooks,
220 Ga.App. 51, 467 S.E.2d 345 (1996). Such is not the case
here.
The present case is also distinguishable from Davis v. Sykes,
265 Ga.App. 375, 593 S.E.2d 859 (2004), where the Georgia
Court of Appeals held that judgment for a rear-ending
defendant as a matter of law was appropriate because the
rear-ended plaintiff failed to sustain the burden of proving
defendant's negligence. Id. at 860, 593 S.E.2d at 860. In
Davis, the only testimony presented at trial was from plaintiff
and plaintiff's treating physician. Id. at 861, 593 S.E.2d at
860. Unlike the case before this Court, Davis did not have
any disputed facts as to Defendant's purported negligence
and involved limited evidence only proffered by the plaintiff.
Even so, Davis survived summary judgment and went to trial
before the directed verdict was authorized and later affirmed.
Id., 593 S.E.2d at 860.
Defendants also claim that Plaintiff has failed to show that
Brown's acts or omissions were the proximate cause of
Plaintiff's injuries. (Doc. 31 at 10.) Defendants cite several
cases alleging that, at present, there is no causal link between
Brown's alleged negligence and Plaintiff's injuries. (Doc. 31
at 11.) However, again, all of the cases cited by Defendants
involve instances that survived summary judgment and
reached the jury. Dailey v. Echols, 265 Ga.App. 459, 461, 594
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S.E.2d 658 (2004); Butts v. Williams, 247 Ga.App. 253, 256,
543 S.E.2d 779 (2000); Collins v. McGlamory, 152 Ga.App.
114, 262 S.E.2d 262 (1979). Yet again, “[w]hether plaintiff
has in fact suffered injury, as well as whether the defendant
may be liable therefore, are peculiarly questions for jury.”
Miller v. Dean, 113 Ga.App. 869, 870, 140 S.E.2d 191, 192
(1966). In this case, jury questions remain as to proximate
cause. (Doc, 31 at 10–12.) One is whether Brown exacerbated
Plaintiff's pre-existing conditions by colliding with Plaintiff.
(Doc. 33 at 8.) Another jury question is whether Brown's
acts or omissions were enough to precipitate Plaintiff to
undergo additional spinal surgeries. (Id. at 9, 150 S.E.2d 191).
The jury can weigh any inconsistency between Plaintiff's
and Brown's testimony regarding the collision, Plaintiff's
preexisting diseases, and relevant conduct following the
incident. See Miller, 113 Ga.App. at 870, 140 S.E.2d at 192.
As such, summary judgment is not appropriate.
*8 Finally, Defendants allege that summary judgment
is warranted because Plaintiff's own negligence was
comparatively greater than that of Brown. (Doc. 31 at 12.)
Defendants again rely on Georgia case law and attempt to
suggest that it supports their motion for summary judgment.
See Johnson v. Loggins, 211 Ga.App. 265, 266, 438 S.E.2d
711 (1993); Nelson v. Miller, 169 Ga.App. 403, 404–05, 312
S.E.2d 867 (1984); Blalock v. Staver, 132 Ga.App. 628, 629–

30, 208 S.E.2d 634 (1974); Boatright v. Sosebee, 108 Ga.App.
19, 21, 132 S.E.2d 155 (1963). However, all these cases once
more involve comparative negligence issues that survived
summary judgment and where the case was able to at least
reach the jury. In the present action for injuries sustained
during an automobile collision, the issue of negligence of both
parties is a jury decision. See Jarrett v. Parker, 217 S.E.2d
337, 135 Ga.App. 195 (1975); see also Piland v. Meli, 240
S.E.2d 193, 194, 143 Ga.App. 783, 784 (1977) (finding that
jury questions existed as to whether plaintiff was to some
degree negligent and to what degree).

CONCLUSION
For the foregoing reasons, Defendants' Daubert motion is
GRANTED IN PART and DENIED IN PART. Mr. Bethea
may not offer testimony to speed of Plaintiff's truck or the rear
taillights on Plaintiff's trailer; however, Mr. Bethea may offer
testimony concerning the contours of southbound Interstate
95 at the approximate location of the accident and concerning
Brown's response time. Defendants' motion and amended
motion for summary judgment are DENIED.
SO ORDERED.

Footnotes

1
2
3
4
5
6
7
8
9

Defendants original summary judgment motion omitted pages 7–9 and 12. The amended motion corrected the error. References to
the motion for summary judgment will be to the amended motion (Doc. 31) except where there are citations to exhibits provided
with the original motion for summary judgment (Doc. 26).
Taken in the light most favorable to the nonmoving Plaintiff, the Court construes the facts as follows. See Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 577–78, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).
Brown testified that there were no vehicles traveling between him and Plaintiff's truck. (Doc. 26, Ex. 1 at 45.)
Defendants objected to the entire testimony of Mr. Bethea, but later in the motion only listed three of his four opinions. Out of an
abundance of caution, the Court will construe Defendants' motion to exclude all four opinions of Mr. Bethea.
Defendants did not challenge Mr. Bethea's qualifications as an expert witness. (Doc. 25 at 5 n. 5.) This Court finds Mr. Bethea
qualified to render an expert opinion.
The Court makes no opinion as to the weight or value of this evidence, but merely informs the parties as to the opportunities afforded
Defendants pursuant to Daubert.
In Bonner v. City of Prichard, 661 F.2d 1206, 109 (11th Cir.1981) (en banc) the Eleventh Circuit adopted as binding precedent all
decisions of the former Fifth Circuit handed down prior to October 1, 1981.
In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc), the Eleventh Circuit adopted as binding precedent all
decisions of the former Fifth Circuit handed down prior to October 1, 1981.
It is not the role of the Court to weigh the evidence or decide the issues of fact on a motion for summary judgment. In fact, although
a jury might ultimately find for Defendant despite all the evidence being construed by the Court more favorably toward Plaintiff in
this summary judgment motion, the evidence does not require the Court to rule for Defendant. See Hillary v. Burrell, 237 Ga.App.
792, 793, 516 S.E.2d 836, 837 (1999); see also Barber v. Atlas Concrete Pools, 155 Ga.App. 118, 119, 270 S.E.2d 471, 473 (1980)
(trial court is not authorized to weigh the evidence or to decide issues of fact when they exist).
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25, 2010, is at the center of the present controversy. 2 This
agreement, prepared by an attorney for the sellers (not sellers'
present counsel, I must add), is a model of impreciseness
and ambiguity. Doubtless in light of these defects, it has
spawned numerous disagreements between the parties about
its meanings.
In the Complaint, filed two years after the Sales Agreement,
Metamining claims breach of contract, fraud, and fraud in
the inducement. 3 The defendants named are the Barnettes
and Barnette Construction, Inc., an entity allegedly controlled
by David Barnette. Jurisdiction of this court is based upon
diversity of citizenship and amount in controversy. 4 28
U.S.C.A. § 1332 (West 2006).

Stephen M. Hodges and Seth M. Land, Penn, Stuart &
Eskridge, Abingdon, VA, for Defendants.
II. Plaintiff's Motion for Partial Summary Judgment.
Opinion
OPINION AND ORDER
JAMES P. JONES, District Judge.
*1 In advance of a jury trial in this civil case, the parties have
filed cross motions for partial summary judgment, as well as
objections to proposed evidence. The motions and objections
have been fully briefed and orally argued and are resolved in
this Opinion.

I. Background. 1
This case results from a transaction in which a coal mining
business in Virginia was sold to the plaintiff, Metamining,
Inc. (“Metamining”), a California corporation, for the sum of
$5 million. The president of Metamining is Ling Li, a resident
of California. It is owned by Li and Song Chen, a Chinese
national. Prior to the transaction, Metamining had little or no
experience in coal mining in the United States.
As a result of the sale, Metamining obtained the ownership of
Barnette Energy, LLC (“Barnette Energy”), a Virginia limited
liability company, from its sole members, William David
Barnette (“David Barnette”) and his wife, Arlene V. Barnette
(“Arlene Barnette”). Barnette Energy operated a surface
coal mine at Mill Creek, in Dickenson County, Virginia, as
well as a combined rock quarry and surface coal mine in

Metamining seeks summary judgment on certain breach of
contract claims as to certain assets to be held by Barnette
Energy following the transfer of ownership, as well as
contractual indemnity for certain undisclosed liabilities of
Barnette Energy.
Summary judgment is appropriate where “there is no genuine
dispute as to any material fact and the movant is entitled
to judgment as a matter of law.” Fed.R.Civ.P. 56(a). In this
diversity case, I must apply the substantive law of Virginia,
the forum state. Erie R.R. v. Tompkins, 304 U.S. 64, 78–
79, 58 S.Ct. 817, 82 L.Ed. 1188 (1938). Normally, the plain
language of a written contract controls. See Winn v. Aleda
Constr. Co., 227 Va. 304, 315 S.E.2d 193, 194 (Va.1984).
However, where the language of the contract taken as a whole
is ambiguous and open to more than one interpretation, the
court may permit extrinsic evidence to prove its meaning.
See Amos v. Cofffey, 228 Va. 88, 320 S.E.2d 335, 337
(Va.1984). The mere fact that the parties disagree as to the
meaning of the contract language is not sufficient to show
ambiguity, id., and moreover, “contractual provisions are
construed strictly against their author,” Am. Realty Trust v.
Chase Manhattan Bank, 222 Va. 392, 281 S.E.2d 825, 831
(Va.1981). Nevertheless, I find that in this case the language
of the Sales Agreement is ambiguous in important respects
and the proper construction of the contractual terms at issue
must await the trial.
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*2 For example, the Sales Agreement lists as one of the
“Assets to be Transferred” the following, in its entirety:
Barnette Energy, LLC mining Permit
# 1101978 is located on the 4,000

acre tract per Deed Book 11, page
16 (or 116) and here referenced at
the following Latitude and Longitude
locations:

Corner

Latitude

Longitude

Northwest

37 11′ 49″

82 21′ 35″

Southwest

37 09′ 01″

82 19′ 46″

Northeast

37 11′ 59″

82 20′ 51″

Southeast

37 09′ 34″

82 18′ 49″

(Sales Agreement ¶ III(3) (emphasis in original).)
Metamining contends that the plain meaning of this
contractual term is that after the sale, Barnette Energy was
to own a surface coal mine lease of 4,000 acres. Instead,
it contends, the actual acreage is 1,921. In response, the
defendants argue that the contractual obligation is only to
transfer a specified mining permit and that in any event,
Metamining was provided in connection with the Sales
Agreement a document, referred to by the parties as the
“Reserve Estimate” that shows that the Barnette Energy's
surface coal mine was located on a 1,900–acre tract. 5
Moreover, the defendants assert that the metes and bounds
description in the deed referred to plots out to 1,921 acres.
I find that there is a genuine dispute of a material issue of fact
as to the meaning of this contractual obligation. The language
of the contract states that the mining permit in question is
“located on” the referenced 4,000 acre tract, not composed
of 4,000 acres. Even if the other references cited by the
defendants show that the mining permit covered less than that,

the plain language of the agreement, without extrinsic proof,
could not support summary judgment.
I similarly find that issues of fact exist as to the remaining
claims by the plaintiff involving other assets that are grounded
upon the same “4,000 acre tract” language.
The plaintiff also moves for summary judgment on another
asset described in the Sales Agreement, described variously
by the parties as the Raising Kane, Billie Branham, or Big
Ridge property. The Sales Agreement described this asset as
follows:
The Barnette Energy, LLC/Raising
Kane, LLC lease aka the Branham
property is located on their 1,042
acre tract per Deed Book 11,
page 126, Dickenson County Clerk's
Office, Clintwood, Virginia and here
referenced at the following Latitude
and Longitude locations:

Corner

Latitude

Longitude

Northwest

37 13′ 47″

82 20′ 27″

Southwest

37 13′ 20″

82 19′ 54″

Northeast

37 14′ 30″

82 19′ 17″

Southeast

37 13′ 41″

82 18′ 51″

(Sales Agreement ¶ III(7).) While it appears that there is
no lease from Raising Kane, LLC (“Raising Kane”), to
Barnette Energy, there is a document entitled “Surface Rights

Agreement” from Raising Kane to Barnette Construction, Inc.
(not Barnette Energy), which agreement purports to permit
the use of the surface of the Branham property for coal
mining. Metamining contends that the description in the Sales
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Agreement of this asset was untrue because Raising Kane
did not own the property. Accordingly, Metamining claims
that “[t]he Barnettes' silence about Raising Kane's dubious
ownership of the property leased was a clear breach of their
warranty under the Sales Agreement that all ‘information
contained in this sales agreement and documents attached or
appended there unto are true and accurate to the best of the
SELLER'S knowledge.’ “ (Pl.'s Mem. 30.)
*3 I agree with the defendants that there are genuine issues
of material fact that preclude summary judgment on this
claim. For one thing, the defendants dispute that they knew
that Raising Kane did not have the power to enter into the
Surface Rights Agreement, even assuming that it did not.

period after the closing wherein SELLER and/or William
David Barnette is listed as responsible operator and/or prior
to SELLER'S and/or Barnette's bonds being released.” (Sales
Agreement ¶ VII(2).) The defendants assert that they are
prepared to introduce testimony showing that the intent of
the parties was that Barnette Energy was not to reclaim the
property sold, in order to allow Metamining to engage in
further mining.

In the Sales Agreement, the sellers warranted “that
Barnette Energy, LLC is free of debts and liabilities and
lawsuits.” (Sales Agreement ¶ IV(4).) Metamining claims that
there were debts and liabilities and seeks recovery for breach
of this warranty. In particular, Metamining asserts there were
(1) reclamation liabilities; (2) a claim by a property owner
named Arlene Deel, and (3) regulatory violations for mining

As to the claimed Arlene Deel liability, it appears that Deel
did file suit against Barnette Energy after the sale, and
eventually obtained a judgment for coal mined from her
property, but the defendants dispute that any alleged mining
occurred prior to the closing and that it was not until after the
sale that Deel made her claim as to a specific tract of land.
In regard to the alleged regulatory violations, it appears that
prior to the sale, Barnette Energy was cited by the Virginia
Department of Mines, Minerals and Energy (“DMME”) with
notices of violation for mining on neighboring property
owned by Ronnie Branscome. Barnette Energy contested the
violations and won initially before a hearing officer on March
31, 2011. On May 6, 2011, the deputy director of DMME
overruled the hearing officer, and Barnette Energy timely
noted an appeal on June 10, 2011, to the local circuit court, but
failed to perfect the appeal by filing a petition within 30 days
of noting the appeal. See Va. Sup.Ct. R. 2A:4(a). Thereafter,
in 2012, before this suit was filed, the new owner settled the
matter with DMME. Pursuant to the Settlement Agreement,
Barnette Energy was required to remediate the damage to the
Branscome property, which the plaintiff asserts cost it over
$40,000, with other costs to come.

off-permit. 6
The alleged reclamation liabilities compose the largest claim.
In fact, Metamining asserts that the cost of reclamation at
Barnette Energy's Mill Creek Mine existing as of the sale
“exceeded the value of the existing permitted and proven
coal reserves remaining at the mine.” (Pl.'s Mem. 15.) In
support of this claim, Metamining also relies on another
provision of the Sales Agreement that provides that “SELLER
agrees to indemnify and hold harmless the PURCHASER, its
subsidiaries and affiliates for any actions and/or inactions by
SELLER regarding its permitted coal mining and stone quarry
operations which have occurred in, around or upon the leased
and permitted operations on or prior to the date of closing of
this transaction.” (Sales Agreement ¶ VIII(1).)
The defendants deny that the Sales Agreement provided that
they pay for the purchaser's reclamation costs, particularly
when viewing the agreement as a whole. They point out that
the Sales Agreement provides that “[t]here is no warranty
either expressed or implied, by the SELLER to PURCHASER
regarding the permitted coal mining or quarry operations
being transferred herein.” (Sales Agreement VIII(3).) They
cite part VII of the Sales Agreement, which contains specific
obligations regarding reclamation, including that purchaser
must “adhere to all applicable state and federal mining and
reclamation laws and timely pursue and correct any violations
assessed against the permits transferred herein during any

In light of the apparent inconsistencies in the provisions of
the contract and the resulting ambiguity, I find that there are
disputed issues of fact as to this claim and will deny summary
judgment. 7

*4 I find that there are disputed issues of fact as to the Arlene
Deel matter, requiring resolution at trial. As to the DMME
violations, those do appear to be covered within the scope of
the indemnity provisions of the Sales Agreement, but I find it
necessary for the plaintiff to show the reasonableness of the
remediation agreed to by it in the Settlement Agreement with
DMME. While the new owner may not have had much choice
but to reach an accommodation with the state agency, the
terms of that accommodation are matters left to the plaintiff's
proof at trial.
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For all of these reasons, partial summary judgment for the
plaintiff will be denied.

III. Defendants' Motion for Partial Summary Judgment.
The defendants have moved for partial summary judgment
on certain of the claims made by Metamining in its pretrial
disclosures for specific amounts of compensatory damages.
According to the defendants, there is no evidence that the
plaintiff has suffered monetary damages as a result of any of
the circumstances surrounding these claims.
The claims in question are as follows: (1) the claim
for damages resulting from the so-called Raising Kane
lease, including (2) damages associated with Metamining's
preparation to mine that property; (3) lost profits at the
Mill Creek mine; (4) funds withdrawn after the sale from a
Barnette Energy checking account; (5) insurance premiums
paid after the sale covering the sellers; and (6) any tax
liabilities of Barnette Energy left remaining after the sale. In
addition, the defendants seek summary judgment as to any
claim for fraud against Arlene Barnette and any claim for
fraud or breach of contract against Barnette Construction, Inc.
I will discuss these claims seriatim.
As earlier explained, one of the assets described in the Sales
Agreement is “The Barnette Energy, LLC/Raising Kane, LLC
lease aka the Branham property ... located on their 1,042 acre
tract....” (Sales Agreement ¶ III(7).) Metamining claims that
it believed that this represented a “major asset” to be obtained
in the transaction on the ground that the property in question
(also known as Big Ridge) contained a large quantity of
minable coal. (Pl.'s Mem. in Opp'n 2.) As Charles Merchant,
Metamining's agent, testified in his deposition, “We counted
big time on Big Ridge, that was to be our future.” (Merchant
Dep. 98.)
Metamining contends that representatives of Barnette Energy
assured it of the important value of this property, including,
for example, in the Reserve Estimate prepared by Barnette
Energy's mining engineer, formally entitled “Estimated
Remaining Reserve—Barnette Energy, LLC Properties,” and
made part of the Sales Agreement. The Reserve Estimate
describes the property as “Big Ridge Operation—Billie
Braham [sic] Lease.” (Reserve Estimate 2.) The Reserve
Estimate recites the royalty rates for the coal, both surface
and underground, and states, “The Billie Branham lease
properties consist of various tracts recorded under Raising

Kane, LLC which lie on the watershed of Cane and White
Branch of Big Ridge in Dickenson County.” (Reserve
Estimate 3.)
*5 In fact, as noted previously, the Raising Kane agreement
does not lease any coal. While it purports to license surface
rights in order to mine coal, it does not lease any of the coal
itself, as is clear from a careful reading of the document.
While Merchant has testified that he tried to read it, no one
else with Metamining did, and Metamining claims that it did
not benefit from any legal assistance at all during the entire
transaction.
The defendants contend that Metamining has suffered no
damages from the Raising Kane representations, since postsale Barnette Energy leased the underground coal on the
property, for which it does not need what was purportedly
conveyed in the Raising Kane agreement. Moreover, the
defendants contend that it was unreasonable for Metamining
to rely on any representations made about this property, in
light of the actual Raising Kane document.
It appears to be undisputed that as of March 1, 2011, following
the sale, and prior to this lawsuit, Barnette Energy obtained
a lease of the coal reserves attributable to this property from
Steinman Development Company, the owner of the coal. The
plaintiff does not contend that there is any material difference
in the royalty rate or other expense that it must pay for the
coal under this current lease from that which it anticipated
based upon the defendants' representations. According to the
defendants, Metamining has now received, at no claimed
extra cost, all that was represented to it by the sellers. Barnette
Energy can now mine if it wishes the estimated 4.4 million
tons of coal at Big Ridge, just as Metamining expected it to
be able to when it bought Barnette Energy.
On the other hand, the plaintiff argues that this different lease
is irrelevant because it would not have paid the sellers as
much for the business as it did if it had known that it was
actually receiving nothing from the false representations that
Barnette Energy had an existing lease for the coal reserves
in question. (Pl .'s Mem. in Opp'n 15–16.) In other words, it
claims that it paid an inflated purchase price for the business
because of the misrepresentation by the defendants. But the
present record does not contain evidence by which a jury
could reasonably determine what amount, if any, Metamining
paid based upon the alleged representation concerning the
Raising Kane lease. After all, Barnette Energy owned other

© 2014 Thomson Reuters. No claim to original U.S. Government Works.

Case 1:13-cv-00861-TDS-JEP Document 149-4 Filed 06/30/14 Page 12 of 21

4

Metamining, Inc. v. Barnette, Slip Copy (2013)

assets, including operating coal mines at Mill Creek and
Tarpon.

claim, which, if proved, would entitled it to nominal damages
only.

Metamining also claims that the Steinman lease does not
provide it “all” of the mining rights that it expected under the
defendants' representations. (Pl.'s Mem. in Opp'n 16.) It is true
that Barnette Energy has only the right under the Steinman
lease to take coal from the property under the deep mining
method. But Metamining does not contend that it has suffered
any harm in that regard. In fact, the Reserve Estimate upon
which it says it relied estimates only coal tonnage from deep
mineable seams.

The defendants object to any evidence that Barnette Energy
suffered lost profits from its Mill Creek operations following
the sale. While I agree with the defendants that evidence
of lost profits may be speculative, it appears that the
lost profit claim is based upon the contention that the
defendants breached their contractual obligation with respect
to reclamation liabilities. Accordingly, I will not grant
summary judgment as to this claim, although it appears
that the plaintiff could not recover for both the costs of
reclamation and any lost profits resulting from such costs.

Damage to the injured party is a prerequisite to a fraud claim.
Murray v. Hadid, 238 Va. 722, 385 S.E.2d 898, 903–04
(Va.1989). I find that Metamining is unable to prove any such
damages as a result of the alleged misrepresentation as to the
Raising Kane property and will enter summary judgment for
the defendants as to the claim.
*6 I also find that Metamining cannot prove that its reliance
upon the representations of the defendants as to this property
was reasonably justified, in light of the clear language of
the Surface Rights Agreement, which Charles Merchant,
Metamining's agent, claims he read and which was available
to Metamining's principals. See Harris v. Dunham, 203 Va.
760, 127 S.E.2d 65, 72 (Va.1962). As an excuse, Metamining
asserts that it was told that it had only 19 working days for
due diligence, since David Barnette was threatening to sell
to someone else, but not only was that sufficient time to
have had this important document carefully examined by a
competent advisor, Metamining was free to refuse to purchase
the business unless and until it had conducted a prudent
investigation.
The breach of contract claim by Metamining regarding
the Raising Kane property stands on a somewhat different
footing. Damages are not an element of the cause of action. 24
Richard A. Lord, Williston on Contracts § 64:6 (4th ed. 2002)
(“An unexcused failure to perform a contract is a legal wrong.
An action will therefore lie for the breach although it causes
no injury.”). Where there are no damages, the action may
proceed even though only nominal damages can be awarded.
Metamining was under a duty to avoid any damages resulting
from breach of contract, see id. § 64:27, and it appearing
that it has so mitigated such damages, I will enter summary
judgment for the defendants as to compensatory damages
but allow Metamining to proceed with its breach of contract

I hold that defendant Arlene Barnette is entitled to summary
judgment on any claim against her for commission of fraud.
This claim is based solely on her alleged vicarious liability,
but I find that there is no evidence in the present record of her
relationship with others that would create such a liability. She
was David Barnette's spouse and was an owner of Barnette
Energy, but I know of no legal principle that would thus make
her liable based on this status. 8
I also have determined that there is no actionable claim in
this case against Barnette Construction, Inc. It is a separate
entity, and there is no evidence that David Barnette, an officer
of Barnette Construction, Inc., performed in that capacity in
connection with any of his actionable conduct.
*7 Finally, I find that there are genuine issues of fact as
to the insurance, bank account, and tax liability claims by
Metamining and will deny summary judgment as to those
issues.

IV. Defendants' Motion to Strike Plaintiff's
Fourth and Fifth Supplemental Initial Disclosures.
The defendants have moved to exclude new witnesses
disclosed by the plaintiff in its Fourth and Fifth Supplemental
Initial Disclosures, filed on the day of and the day before the
discovery cutoff date.
The proper analysis of such a motion is as follows:
Federal Rule of Civil Procedure 26(a)(1)(A)(i) requires
that a party must provide to its opponent, without awaiting
a discovery request, the name of each individual likely
to have discoverable information that the disclosing party
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may use to support its claims, unless the use would
be solely for impeachment. Fed.R.Civ.P. 26(a)(1)(A)(i).
These initial disclosures must be made within fourteen
days of the parties' first discovery planning conference.
Fed.R.Civ.P. 26(a)(1)(C). In addition, Rule 26(e)(1)(A)
requires that a party must supplement or correct these
initial disclosures in a timely manner, if the additional or
corrective information has not otherwise been made known
to the other parties during the discovery process or in
writing. Fed.R.Civ.P. 26(e)(1)(A).
If a party fails to identify a person as required by Rules
26(a) or 26(e), that party is not permitted to call that person
as a witness at trial unless such failure was substantially
justified or harmless. Fed.R.Civ.P. 37(c)(1). The basic
purpose of this exclusionary rule is to prevent “surprise
and prejudice to the opposing party.” S. States Rack &
Fixture, Inc. v. Sherwin–Williams Co., 318 F.3d 592, 596
(4th Cir.2003). It is not necessary that the nondisclosure be
in “bad faith or callous disregard of the discovery rules”
for the evidence to be excluded. Id. The burden is on the
nondisclosing party to show harmlessness or justification.
See id. When assessing whether the nondisclosure was
substantially justified or harmless, the court, in its broad
discretion, should consider “(1) the surprise to the party
against whom the evidence would be offered; (2) the
ability of that party to cure the surprise; (3) the extent to
which allowing the evidence would disrupt the trial; (4)
the importance of the evidence; and (5) the nondisclosing
party's explanation for its failure to disclose the evidence.”
Id. at 597.
Quesenberry v. Volvo Grp. N. Am., Inc., 267 F.R.D. 475, 478
(W.D.Va.2010).
According to the plaintiff, a number of the new witnesses
are designated merely to authenticate documents earlier
disclosed. While I will not exclude those authenticating
witnesses, I urge the parties to seek to agree as to the
authenticity of the documents, in order to avoid unnecessary
trial time.
Three witnesses are apparently substantive: Arlene Deel,
Thomas Shilling, and Roger Viers. The plaintiff asserts that
these witnesses were “well-known” to the defendants and
thus they will not be prejudiced by allowing them to testify.
The defendants respond that despite their knowledge of the
witnesses, they did not know that they had knowledge useful
to the plaintiff in proving its claims and are thus prejudiced
by their inability to depose them.

*8 Based upon my consideration of the relevant factors cited
above, I will allow witness Arlene Deel. That witness has
been at the center of one of the plaintiff's claims and I accept
the plaintiff's explanation of the recently developed testimony
that produced the need for her testimony. On the other hand,
I will exclude witnesses Shilling and Viers. No appropriate
explanation has been given for the failure to disclose these
witnesses earlier, nor has the overbalancing need for their
testimony been shown. While an alternative to exclusion
would be to allow the defendants to depose these witnesses
at this late date, in light of the vagueness of explanation of
their expected testimony and the burden depositions would
place on defendants' last-minute trial preparations, I decline
to exercise my discretion in that regard.

V. Defendants' Objections to the Testimony of
Plaintiff's Designated Expert Witness Roger Daugherty.
Pursuant to Federal Rule of Civil Procedure 26(a)(2),
Metamining has disclosed Roger Daugherty of Pikeville,
Kentucky, as an expert whose testimony it anticipates
presenting at trial. Daugherty gives opinions as to the value of
the assets owned by Barnette Energy at the time of the sale. In
addition, he states his opinion about Barnette Energy's costs
of reclamation. 9
Daugherty is well-credentialed. He holds a Bachelor of
Science degree in mining engineering and has worked for
coal companies in positions ranging from miner, to operations
manager, to president and owner. He is certified as an
appraiser by both the Equipment Appraisers Association
of North America and the Certified Appraisers Guild of
America. Daugherty has made numerous prior appraisals in
the coal industry.
The defendants have objected to Daugherty's qualifications as
an expert for the purposes of appraising mineral interests, as
well as to the substance of the opinions he expresses. They
first contend that because Daugherty is not a licensed real
estate appraiser, he is not qualified to offer an opinion as to the
value of leases and permits to mine coal. Second, they argue
that his opinions with regard to the value of the coal property
should be excluded because they are not based on sufficient
facts or data and are not the product of reliable principles
and methods. Finally, the defendants argue that Daugherty's
opinion regarding the costs of reclamation to Barnette Energy
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is not based on sufficient facts or data and for that reason
should also be excluded.
The defendants seek to exclude the plaintiff's expert witness
under Federal Rule of Evidence 702. This rule allows parties
to introduce expert testimony under certain circumstances:
A witness who is qualified as an expert by knowledge, skill,
experience, training or education may testify in the form of
an opinion or otherwise if:
(a) the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;
*9 (b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and
methods; and
(d) the expert has reliably applied the principles and
methods to the facts of the case.
Fed.R.Evid. 702.
In Daubert v. Merrell Dow Pharmaceuticals, Inc., the
Supreme Court interpreted this rule as placing the court in a
“gatekeeping role” between expert evidence and the trier of
fact. 509 U.S. 579, 589, 597, 113 S.Ct. 2786, 125 L.Ed.2d
469 (1993). Accordingly, the court is tasked with determining
whether the proponent has established by a preponderance of
the evidence that the expert's opinion is admissible. See id.
at 592 n. 10 (citing Bourjaily v. United States, 483 U.S. 171,
175–76, 107 S.Ct. 2775, 97 L.Ed.2d 144 (1987)); Fed.R.Evid.
104(a).
To make this determination, Daubert suggests that the
trial court examine the evidence's reliability and relevance
using a number of nonexclusive factors. Daubert, 509 U.S.
at 593–95. A trial court may consider “(1) whether the
particular scientific theory ‘can be (and has been) tested’;
(2) whether the theory ‘has been subjected to peer review
and publication’; (3) the ‘known or potential rate of error’;
(4) the existence and maintenance of standards controlling
the technique's operation'; and (5) whether the technique has
achieved ‘general acceptance’ in the relevant scientific or
expert community.” United States v. Crisp, 324 F.3d 261,
266 (4th Cir.2003) (quoting Daubert, 509 U.S. at 593–94).
Daubert applies to all forms of expert evidence, including
technical and “other specialized knowledge” and trial courts
have “considerable leeway” in determining the admissibility

of such evidence. Kumho Tire Co. v. Carmichael, 526 U.S.
137, 141, 152, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999). The
proponent of the expert bears the burden of demonstrating the
admissibility of the expert's testimony “by a preponderance
of proof.” Daubert, 509 U.S. at 592 n. 10.
The defendants first argue that Daugherty's testimony is not
admissible under Rule 702 because he is not, in fact, an
expert qualified to give an opinion about the value of property
interests in coal. The defendants cite a decision from the
Virginia Supreme Court concluding that an expert must be a
licensed real estate appraiser before being allowed to testify in
any court proceeding in Virginia about real property values.
See Lee Gardens Arlington Ltd. P'Ship v. Arlington Cnty. Bd.,
250 Va. 534, 463 S.E.2d 646, 649–650 (Va.1995).
This argument runs into two obstacles. First, subsequent to
the Lee Gardens decision, the Virginia General Assembly
adopted a statutory amendment that specifically preserves the
discretion of a trial judge regarding who might qualify as an
expert in real property valuation. See Va.Code Ann. § 54.1–
2010(B) (2009) (stating that nothing contained in the code
sections regulating professional real estate appraisers “shall
proscribe the powers of a judge to determine who may qualify
as an expert witness to testify in any legal proceeding.”).
*10 Second, the Virginia law with regard to the
admission of expert testimony is not binding on this court.
“Unlike evidentiary rules concerning burdens of proof or
presumptions, the admissibility of expert testimony in federal
court sitting in the diversity jurisdiction is controlled by
federal law. State law, whatever it may be, is irrelevant.”
Bryte ex rel. Bryte v. Am. Household, Inc., 429 F.3d 469,
476 (4th Cir.2005) (quoting Cavallo v. Star Enter., 100 F.3d
1150, 1157 (4th Cir.1996)). My evaluation of an individual's
qualifications as an expert, therefore, is governed by the
factors outlined in Rule 702 and the exercise of sound
discretion.
Given the proposed expert's background in the industry,
as well as his appraisal experience, I find that he has
the requisite knowledge, skill, experience and education to
provide an expert opinion, so long as his testimony meets the
other requirements outlined in Rule 702 and Daubert. The
defendants argue that Daugherty's testimony regarding the
values of the coal property 10 does not meet this standard. I
agree.
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Daugherty's expert report provides specific estimates of the
dollar values of the coal reserves available at each of four
sites. Although it has become clear that the assets Metamining
acquired with Barnette Energy did not include the right
to mine all of this coal, the plaintiff apparently seeks to
introduce this testimony as evidence of the value of the
property it believed it was acquiring in its transaction with the
defendants.
The defendants object to Daugherty's failure to adequately
explain the procedure he used to reach his opinions. In
his report, Daugherty repeatedly describes his methodology
as the “income approach.” 11 He noted that he did not
use a comparable sales or market approach 12 to valuing
these properties because “each property is so unique that a
direct comparable is usually not obtainable.” (Report 15.)
Daugherty reached his conclusions by applying factors he
described as a “lease premium,” and “permit value” 13 to
the estimated reserve tonnages 14 at each lease site. He
also applied a discount factor to each valuation, which he
described as necessary to account for the inherent economic
risks of mining at each site. Daugherty stated that he derived
the “lease premium,” “permit value” and discount factor
for each lease by considering nine variables 15 relevant
to the value of these assets, as well as his intuition,
personal experience and expertise derived from his “years
of appraising mineral assets.” Id. Although each of these
values is represented as a discrete number in his expert report,
Daugherty offered no explanation or formula for how he
arrived at these specific numbers. He also did not disclose
a formula for calculating the discount rate to be applied to
the income stream associated with each lease, other than
noting that he applied a higher discount value to a lease
he perceived as a higher risk in order to offset the inherent
dangers associated with that mine.
*11 I agree with the defendants that Daugherty's
methodology does not satisfy the requirements of Rule 702
and Daubert. The plaintiff has failed to put forth evidence that
would allow the court to conclude that Daugherty's valuations
were the product of reliable principles and methods. He
cites no formula by which he derived the lease premiums,
permit values or discount factors that were essential to his
conclusions. He recited a number of variables he considered
in determining what these premiums should be, but both the
court and the defendants are left to wonder how Daugherty
conjured the precise figures he applied. Daugherty openly
stated that he utilized intuition in reaching his conclusions,

and he noted that he relied on a variety of assumptions and
some information that is “extremely sketchy.” (Report 23.)
The court thus has no opportunity to compare his methods to
those employed by other experts in the field.
Moreover, although Daugherty invokes the income approach
—a process that does have wide acceptance among experts
for valuing assets—the methodology he appears to have
applied did not focus purely on future streams of income.
For example, Daugherty stated in the addendum to his expert
report that his approach to deriving the “lease premium” and
“permit values” is related to the “cost approach,” another
method for valuing property that measures the amount of
money that would be required to replace an asset. (Addendum
2.) Daugherty emphasized that he derived these premiums
and values based on empirical data and comparisons to
prior similar transactions, but he does not explain what
that empirical data was or how these other transactions are
relevant to an income-based approach to valuation.
Daugherty's deposition testimony failed to clarify these
issues. In response to a question about how his evaluation
of the lease premiums could be verified, Daugherty
described it as a “judgment factor ... based on 50 years
of experience.” (Daugherty Dep. 40.) Daugherty made the
same representation about the permit values utilized in his
report. (Id. at 41.) Daugherty was repeatedly asked to identify
the income stream or data he used in applying the income
approach to reach his conclusions, and he responded that “it
would be the cost on a discount basis that an operator would
pay for this reserve.” (Id. at 45.) Daugherty confirmed that no
income data pertinent to Barnette Energy was incorporated
into his analysis.
The proponent of expert testimony cannot simply invoke the
name of an accepted methodology without explaining how the
expert's approach fits within that methodology. I find that the
plaintiff has failed to show its expert's testimony with regard
to the value of these four coal reserve leases is the product
of reliable principles and methods, and therefore has failed to
establish its admissibility under Rule 702.
In his report, Daugherty rendered opinions regarding two
other issues, as well. First, Daugherty evaluated the costs of
reclamation in which Barnette Energy found itself obligated
to engage shortly after the consummation of the sale.
He reviewed Barnette Energy's production tonnages both
before and after the sale and compared those production
amounts to the company's reclamation costs following the
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sale. Daugherty concluded that Barnette Energy's post-sale
reclamation costs per ton of post-sale coal production were so
high as to support the conclusion that some of that reclamation
was necessitated by mining activities that occurred before the
sale.
*12 The defendants object to the introduction of this
testimony on two grounds, neither of which I find compelling.
They first argued that this information is not relevant to any
claim that remains in issue. Given my decision regarding
the parties' motions for summary judgment, however, this
information is relevant to the plaintiff's claim for breach of the
defendants' warranty that Barnette Energy had no liabilities
at the time of sale, which remains in dispute.
The defendants also argue that Daugherty's opinion with
regard to these reclamation costs is based on insufficient
facts and data to satisfy Rule 702 and Daubert. In reaching
his conclusion, Daugherty simply compared the average cost
of Barnette Energy's reclamation per ton of post-sale coal
mined with the average cost if the quantities mined both
before and after the sale were included. The defendants appear
to object primarily to the simplicity of this arithmetic. I
find, however, that Daugherty's conclusion is the product of
reliable principles and is based on sufficient facts and data.
The defendants further contend that Daugherty improperly
assumed that the plaintiff was truthful in representing that
these reclamation obligations made it impossible for Barnette
Energy to engage in additional post-sale mining—which, had
it done so, would have lowered the cost of reclamation per
ton of production and weakened Daugherty's opinion. This
objection, however, does not undermine the accuracy of the
data Daugherty considered in reaching his conclusion, and the
defendants may cross-examine him at trial on this issue.
Finally, Daugherty appraised a number of pieces of mining
equipment that were included in the transaction between the
parties. The defendants have not objected to Daugherty's
opinions in this regard, and I find that they satisfy the
standards for admissibility under Federal Rule of Evidence
702.

VI. Summary.
For the reasons stated, it is ORDERED as follows:
1. Defendants' Motion to Strike Addendum to Report of
Plaintiff's Expert Witness Roger Daugherty (ECF No. 104) is
WITHDRAWN;
2. Defendants' Motion to Strike Plaintiff's Fourth and
Fifth Supplemental Initial Disclosures (ECF No. 106) is
GRANTED IN PART AND DENIED IN PART. Thomas
Shilling and Roger Viers will not be permitted as witnesses.
All other witnesses objected to in the motion will be
permitted;
3. Metamining's Motion for Partial Summary Judgment (ECF
No. 108) is DENIED;
4. Defendant's Objections to the Testimony of Plaintiff's
Designated Expert Witness Roger Daugherty (ECF No. 111)
is GRANTED IN PART AND DENIED IN PART. Witness
Daugherty will be permitted to testify as to his opinions as
to Barnette Energy's costs of reclamation. He will not be
permitted to testify as to his opinions as to the values of the
purported coal reserves involved in the case;
5. Defendant's Motion for Partial Summary Judgment (ECF
No. 113) is GRANTED IN PART AND DENIED IN PART.
It is granted as to any claim of fraud relating to the socalled Raising Kane lease, as to any contractual claim for
compensatory damages relating to such lease, as to any fraud
claim against Arlene Barnette and as to any claims against
Barnette Construction, Inc. It is otherwise denied; and
*13 6. Plaintiff's Motion to Strike Portions of David
Barnette's Affidavit and Austin Barnette's Affidavit (ECF No.
133) is DENIED.

Footnotes

1
2
3
4

The facts are taken from the Complaint and the summary judgment record submitted by the parties.
A copy of the Sales Agreement is attached as Exhibit 2 to the Complaint. The parties to the agreement are Mr. and Mrs. Barnette
and Barnette Energy, as sellers, and Metamining as purchaser.
The defendants have asserted a Counterclaim, but it is not involved in the present motions.
One of the defects in the Sales Agreement is that it combines the normal terms of an asset purchase with that of a “stock” or ownership
purchase. For example, in its habendum clause it describes an asset to be transferred as Barnette Energy itself, along with specific
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5
6
7
8
9

10
11
12
13

14
15

assets possessed or owned by Barnette Energy. Nevertheless, it appears clear from this record that what was intended was that
Metamining would purchase from the Barnettes the ownership of Barnette Energy, and that representations were also made in the
Sales Agreement concerning the assets owned by Barnette Energy that were to remain with it after the transfer of that ownership.
Barnette Energy is not a party to the present case, even though it survived the transfer in ownership and it suffered the contract
damages claimed rather than its new owner, Metamining. See RBA Capital, LP v. Anonick, No. 3:08cv495, 2009 WL 960090, at
*2 (E.D.Va. Apr.8, 2009) (“Shareholders or members lack standing where injury to them is merely derivative of the injury to the
corporation.”). The defendants suggest that Barnette Energy was not added as a plaintiff because it would have destroyed diversity
and thus foreclosed a federal court forum for this case. Metamining contends that it has standing to sue for Barnette Energy's damages
because of an indemnity provision in the Sales Agreement. I will await the evidence at trial to determine this issue, if necessary.
The Reserve Estimate was prepared by Barnette Energy's engineering firm, Terra Tech Engineering Services.
The plaintiff also contends that there were other liabilities, but does not seek summary judgment as to those claims. (Pl.'s Mem.
30 n. 1.)
The plaintiff has filed a motion seeking to strike two affidavits filed in response to this aspect of the plaintiff's Motion for Partial
Summary Judgment on the ground that the opinions as to the costs of reclamation set forth in the affidavits are unsubstantiated.
However, since I have not relied on those affidavits in determining the summary judgment motion, I will deny the motion to strike.
Arlene Barnette will remain a defendant as to the contract claims. While it is argued that she signed the Sales Agreement only in
a representative capacity, I find that a proper interpretation of that agreement is that she was an individual party to it. Otherwise, it
would not have been possible to have transferred her interest in the limited liability company.
Daugherty's written expert's report is dated March 22, 2013 (ECF No. 104–1), and is supplemented by an addendum dated April
18, 2013 (ECF No. 104–2). The defendants initially objected to the addendum as untimely but have now withdrawn that objection.
Daugherty was also deposed by the defendants on April 5, 2013, and the full transcript of that deposition is part of the record. (ECF
No. 122) At the hearing on the defendants' objection to Daugherty's testimony, the plaintiff did not propose any further evidence for
the court to consider prior to trial to determine the admissibility of the opinions at issue. While courts sometimes conduct pretrial
evidentiary hearings in order to determine the admissibility of expert opinions, that is within the court's discretion. See In re Hanford
Nuclear Reservation Litig., 292 F.3d 1124, 1138 (9th Cir.2002). Particularly since counsel for the plaintiff is unable to specify any
additions to Daugherty's opinions not contained in his report, its addendum, or in his deposition, I find that no further evidence is
necessary.
Daugherty's report identifies these properties as “Mill Creek # 1,” “Mill Creek # 1A,” “Tarpon Stone Quarry,” and “Big
Ridge .” (Report 14.) Daugherty provided a distinct valuation for the coal reserves represented by each of these assets. I address them
collectively because the same objections apply to the methodology used in valuing each lease.
This approach is frequently used in appraising properties that are expected to generate an income stream. See John B. Corgel, et al.,
Real Estate Perspectives: An Introduction to Real Estate, Valuation by the Income Approach 321 (4th ed.2000), available at http://
www.mhhe.com/business/finance/corgel4e/.
In this approach, an appraiser compares the asset or property to recent sales of similar assets in order to arrive at an estimate of the
most probable selling price—or current value—of the asset he is appraising. (Report 8.)
In his deposition testimony, Daugherty defined the “lease premium,” which he put at $1.00 for all of the properties, as representing
“just the value of owning the lease itself.” (Daugherty Dep. 38.) Daugherty stated that he added this factor into his analysis because
leases on good reserves of coal are difficult to acquire and have inherent value that should be accounted for in his calculations.
Similarly, Daugherty stated that the “permit value,” which he calculated at from fifty cents to $1.25, represented the increased value
associated with reserves for which Barnette Energy already had permits, in contrast to reserves that were not yet permitted. (Daugherty
Dep. 39–40.) But he never explained how he translated the “lease premium” and “permit value” figures, arrived at by his intuition,
into the final dollar evaluation by simply multiplying these numbers by the estimated reserve tonnage.
Daugherty relied completely on the coal reserve numbers set forth in the Reserve Estimate prepared by Barnette Energy's mining
engineer, in determining the value of the properties.
These variables were: (1) royalty rate, (2) coal seam characteristics and seam thickness, (3) coal quality, (4) selling price, (5) status
of metallurgical market, (6) rate of mining, (7) permitted and non-permitted reserves, (8) difficulty of leasing comparable reserves,
and (9) proximity to loadout facilities and buyer.

End of Document
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Opinion
ORDER AND REASONS
HELEN G. BERRIGAN, District Judge.
*1 Before this Court is a Motion in Limine to exclude the
testimony Defendant's expert Van E. Hedges (“Mr.Hedges”)
filed by Plaintiffs, Louis Savoy (“Mr.Savoy”) and Joan Savoy
(“Mrs. Savoy,” collectively, “Plaintiffs” or “the Savoys”)
(Rec.Doc.20). Defendant, State Farm Fire and Casualty
Company (“Defendant” or “State Farm”) opposes the motion.
The motion is before the Court on the briefs, without oral
argument. Having considered the memoranda of counsel, the
record, and the applicable law, the Court finds that the Motion
in Limine is GRANTED.

I. BACKGROUND
The Savoys owned the residence located at 11227
Waverly Drive, New Orleans, Louisiana 70128. Both their
homeowners' and flood insurance policies on the residence
were procured through State Farm Insurance agent Ben
Guillory (“Mr.Guillory”). Mr. Guillory was their insurance
agent for about thirty years. Plaintiffs allege that they relied
on Mr. Guillory to provide the appropriate insurance coverage
for their residence and to advise them on any deficiencies in
their insurance coverage.

Plaintiffs claim that sometime before August 29, 2005, i.e.
the date that Hurricane Katrina made landfall in Louisiana,
they contacted Mr. Guillory to request an increase in their
insurance coverage based on the appreciated value of their
home. Plaintiffs allege that the value of their home had
risen to about $250,000 to $275,000 and that their insurance
coverage was substantially below this amount. As a result,
Mr. Guillory increased that structure and contents portions
of the Savoys' homeowners' insurance policy. Mr. Guillory
contends that Plaintiffs never requested an increase in their
flood insurance coverage. However, Plaintiffs claim that Mr.
Guillory breached a fiduciary duty to them. Specifically, they
allege that Mr. Guillory failed to increasease the limits on
their flood insurance policy and/or failed to advise them of the
disparity of the policy limits between the homeowners' and
flood insurance policies.
Plaintiffs sued State Farm for Mr. Guillory's alleged breach
of fiduciary duty and for State Farm's actions in adjusting
and paying their claims under the existing insurance policies.
State Farm hired Mr. Hedges to testify as an expert on the
practice and ethics of insurance agents. Plaintiffs filed this
Motion in Limine alleging that Mr. Hedges' report will not
help the jury to understand a fact in issue and that Mr.
Hedges is only restating case law, legal conclusions and the
arguments of defense counsel.

II. STANDARD OF REVIEW
Federal Rule of Evidence 702 governs the admissibility of
expert testimony. It states:
If scientific, technical, or other
specialized knowledge will assist the
trier of fact to understand the evidence
or to determine a fact in issue, a
witness qualified as an expert by
knowledge, skill, experience, training
or education, may testify thereto in the
form of an opinion or otherwise, if (1)
the testimony is based on sufficient
facts or data, (2) the testimony is
the product of reliable principles and
methods, and (3) the witness has
applied the principles and methods
reliably to the facts of the case.
*2 FED.R.EVID. 702. Rule 702 was amended in 2000
to reflect the United States Supreme Court's decision in
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
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579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993) and Kumho
Tire Co. v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167, 143
L.Ed.2d 238 (1999). Daubert changed the criteria for the
admissibility of expert testimony and charged trial courts to
act as “gate-keepers” to ensure that the proffered testimony is
both relevant and reliable. Daubert, 509 U.S. at 589, 592-93,
113 S.Ct. at 2795, 2796. Kumho Tire held that the relevant and
reliable standard announced in Daubert for scientific expert
testimony applied to all types of expert testimony. Kumho
Tire, 526 U.S. at 147, 119 S.Ct. at 1171.
Daubert provides a two-prong test for the trial judge to
determine the admissibility of expert testimony. The court
“must determine at the outset, pursuant to Rule 104(a),
whether the expert is proposing to testify to (1) scientific
knowledge that (2) will assist the trier of fact to understand
or determine a fact in issue.” Daubert, 509 U.S. at 592,
113 S.Ct. at 2796. Both prongs of the Daubert test must
be satisfied before the proffered expert testimony may be
admitted. Id. at 595, 113 S.Ct. at 2796. This analysis
“entails a preliminary assessment of whether the reasoning
or methodology underlying the testimony is scientifically
valid and of whether that reasoning or methodology properly
can be applied to the facts in issue.” Id. Thus, the first
prong of Daubert focuses on whether the expert testimony is
based on a reliable methodology. In determining an expert's
reliability, the Court's focus “must be solely on principles
and methodology, not on the conclusions that they generate.”
Id. at 595, 113 S.Ct. at 2797. Several factors which may
be considered in determining the soundness of the scientific
methodology include: (1) whether the theory or technique can
be and has been tested; (2) whether the theory or technique has
been subjected to peer review and publication; (3) the known
or potential rate of error and the existence and maintenance of
standards; and (4) whether the theory or technique used has
been generally accepted. Id. at 593-94, 113 S.Ct. at 2796-97.
These factors do not constitute a definitive checklist or test.
Kumho Tire, 526 U.S. at 144, 119 S.Ct. at 1175. Instead, they
compose a nonexclusive, flexible test to ascertain the validity
or reliability of the methodology the expert employed. Id. The
applicability of each factor depends on the particular facts of
the case. Id.
The second prong, whether the proposed testimony will assist
the trier of fact to understand or determine a fact in issue,
goes primarily to the issue of relevancy. Daubert, 509 U.S.
at 591, 113 S.Ct. at 2795. Daubert describes this examination
as a question of whether expert testimony proffered in the
case is sufficiently tied to the facts of the case that it will

aid the jury in resolving a factual dispute. Id., citing United
States v. Downing, 753 F.2d 1224, 1242 (3rd Cir.1985).
As noted in Cunningham v. Bienfang, 2002 WL 31553976
(N. D.Tex. Nov. 15, 2002), Federal Rule of Evidence 401
defines “relevant evidence” as that which has “any tendency
to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable
than it would be without the evidence.”
*3 Expert testimony is not relevant and thus inadmissable
if it is not helpful. “Whether the situation is a proper one
for the use of expert testimony is to be determined on the
basis of assisting the trier.” Peters v. Five Star Marine, 898
F.2d 448, 450 (5th Cir .1990). “The Court in Peters ruled
that it is within the discretion of the trial judge to decide
“that the jury could adeptly assess the situation using only
their common experience and knowledge,” and thus exclude
expert testimony on that basis. If the expert's testimony brings
no more to the jury than the lawyers can offer in argument,
the expert's opinions should be excluded. In re Midland
Enterprises, Inc., 2002 WL 31780156 at *3 (E.D.La. Dec. 11,
2002).
When expert testimony is challenged under Daubert, the
burden of proof rests with the party seeking to present
the testimony. Moore v. Ashland Chemical, Inc., 151 F.3d
269 (5th Cir.1998). To meet this burden, defendants cannot
simply rely on their expert's assurances that he has utilized
generally accepted scientific methodology. Rather, some
objective, independent validation of the expert's methodology
is required. Id. Nonetheless, in Scordill v. Louisville Ladder
Group, L.L.C., 2003 WL 22427981 (E.D.La. October 24,
2003), the Court noted that “its role as a gatekeeper does
not replace the traditional adversary system and the place
of the jury within the system. As the Daubert Court
noted, ‘[v]igorous crossexamination, presentation of contrary
evidence, and careful instruction on the burden of proof are
the traditional and appropriate means of attacking shaky but
admissible evidence.’ “ Id. at *3 (internal citations omitted).
As a general rule, questions relating to the bases and sources
of an expert's opinion rather than its admissibility and should
be left for the jury's consideration. United States v. 14.38
Acres of Land, More or Less S. in County, Miss. 80 F.3d 1074,
1077 (5th Cir.1996), citing Viterbo v. Dow Chemical Co., 826
F.2d 420, 422 (5th Cir.1987).

III. ANALYSIS
In the case at bar, State Farm offers Mr. Hedges as an
expert on the practice and ethics of insurance agents.
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Specifically, State Farm claims that Mr. Hedges will aid the
jury in understanding the actual duties and obligations of an
insurance agent. Plaintiffs, on the other hand, seek to exclude
Mr. Hedges' testimony claiming that his testimony will not
help the jury to understand a fact in issue and that he is simply
restating case law, legal conclusions and the arguments of
defense counsel.
To pass the Daubert test for admissibility expert testimony
must be based on special knowledge and assist the trier of
fact to understand or determine a fact in issue, i.e. it must
be relevant. The issues in this case are whether or not an
insurance agent has a duty to recommend increasing policy
limits and whether the Plaintiffs were reasonable in believing
that the flood insurance policy would be increased along with
the homeowners' insurance policy. Mr. Hedges' report states
that Mr. Guillory had no duty to recommend an increase in
flood insurance coverage, that it was “unreasonable” for the
Savoys to assume that their flood insurance was increased
and that Mr. Guillory's actions were “proper and within the
acceptable standards and practices of the insurance industry.”
See, Rec. Doc. 20 Exhibit A. In his report, Mr. Hedges' does

little more than make conclusory statements based on the
facts of the case. There is no indication that any expertise
in insurance practices or ethics was required to draw these
conclusions.
*4 This case is not about the complicated inner workings of
the insurance industry. It is about a simple miscommunication
and/or misunderstanding between an insurance agent and his
clients. There is no need for expert testimony. Nothing in
Mr. Hedges' report or proposed testimony will help the jury
to understand a fact in issue that is not within the common
understanding of a lay juror. 1

IV. CONCLUSION
For the reasons stated above,
IT IS ORDERED that Plaintiffs' Motion in Limine to exclude
the testimony of Defendant's expert Van E. Hedges is
GRANTED.

Footnotes

1

In light of this decision, it is unnecessary to determine whether Mr. Hedges is qualified to testify as an expert on insurance practice
and ethics.

End of Document
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