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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

BARBARA H. LEE, et al.,
Plaintiffs,

Civil Action No. 3:15-CV-357-HEH

v.
VIRGINIA STATE BOARD OF ELECTIONS,
et al.,
Defendants.

UNOPPOSED MOTION TO SEVER AND STAY PLAINTIFFS’ LONG LINES CLAIMS
PENDING RESOLUTION OF SETTLEMENT NEGOTIATIONS
Pursuant to Federal Rule of Civil Procedure 42(b), Plaintiffs in the above-captioned case,
by counsel, respectfully move the Court to sever and stay Plaintiffs’ long lines claims pending
the resolution of ongoing settlement negotiations with Defendants on those claims. Plaintiffs are
mindful that the Court has indicated that it is not presently inclined to sever or stay the long lines
claims while settlement negotiations proceed, but respectfully request that, for the reasons set
forth in this motion, the Court consider granting the limited relief requested. Doing so would
promote judicial economy; preserve the resources of the parties to this litigation, the public, and
third parties who have received discovery requests in this matter; and protect against significant
prejudice to Plaintiffs in the unlikely event that settlement on these claims is not reached within
the next month. It would also promote speedy and efficient settlement negotiations, without
requiring the Parties to unnecessarily divert resources to discovery and other efforts related to
preparing for a trial on the long lines claim. Defendants do not oppose this motion.

Case 3:15-cv-00357-HEH-RCY Document 102 Filed 11/23/15 Page 2 of 7 PageID# 1031

Accordingly, and for the reasons that follow, Plaintiffs request that the Court issue the
proposed order submitted herewith.
1.

Plaintiffs and Defendants (together, the “Parties”) have made significant progress

in their negotiations and are in the process of investigating some final issues while they
simultaneously draft a proposed agreement based on their discussions so far.

However,

Defendant the Virginia State Board of Elections (the “SBE”), will be unable to finally approve
any agreement until its next scheduled meeting, which will take place on December 16, 2015.
2.

Given the proximity of the trial date and the substantial expense of continuing

discovery on claims that the Parties believe are almost certain to be resolved without the need for
trial, granting the requested relief is warranted under Rule 42(b), which permits the Court, “[f]or
convenience, to avoid prejudice, or to expedite and economize . . . . [to] order a separate trial of
one or more separate issues [or] claims,” as well as the Court’s inherent power to manage its
docket to promote fair and efficient adjudication of the matters before it. Fed. R. Civ. P. 42(b);
Landis v. N. Am. Co., 299 U.S. 248, 254 (1936) (district court has inherent power to “control the
disposition of cases on its docket with economy of time and effort for itself, for counsel and
litigants”). “The party requesting separate trials [under Rule 42(b)] bears the burden of showing
that bifurcation would ‘(1) promote greater convenience to the parties, witnesses, jurors, and the
court, (2) be conducive to expedition and economy, and (3) not result in undue prejudice to any
party.’” Shire LLC v. Mickle, No. 7:10-CV-00434, at *2 (W.D. Va. July 15, 2011) (quoting
Hogan v. Fairfax Cnty. Sch. Bd., No. 01:08CV250 (JCC), 2008 WL 4924692, at *1 (E.D. Va.
Nov. 13, 2008) (citation omitted). The Court has the implicit authority to limit discovery as to
any segregated issues so as to minimize and defer “costly and possibly unnecessary discovery
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proceedings pending resolution of potentially dispositive preliminary issues.” Ellingson Timber
Co. v. Great N. Ry. Co., 424 F.2d 497, 499 (4th Cir. 1970)).
3.

Granting the motion will promote expedited settlement, and will ensure that the

Parties (and, accordingly, the public)—as well as certain third parties who have received
discovery requests, as discussed below—do not expend additional unnecessary resources on
discovery and trial preparation over claims that are likely to be resolved without the necessity for
trial. See, e.g., United States v. Kramer, 770 F. Supp. 954, 961 (D.N.J. 1991) (finding requested
stay of discovery on claims subject to ongoing settlement negotiations would “provide[] an
incentive for [parties] to enter into good-faith settlement negotiations without overburdening . . .
then . . . with extensive formal discovery”).
4.

It will similarly promote judicial economy: without severance and stay, Plaintiffs

expect that they will be required to file motions to compel discovery from certain third party
jurisdictions (i.e., county and municipal registrars represented by a private law firm) who have
received subpoenas for information related to these claims but have failed thus far failed to
produce much of what was requested, or to produce it in usable format. Similarly, Plaintiffs
understand that the same third parties are likely to file motions to quash or for protective orders.
If discovery on the long lines claim is not stayed, Plaintiffs, these third parties, and the Court will
almost certainly be required to expend significant resources in litigating these discovery issues,
to ensure that, in the unlikely event that the ongoing negotiations do not result in a settlement,
Plaintiffs are not prejudiced by not being able to obtain the necessary data to conduct analyses on
these issues.
5.

In addition, if discovery is not stayed, Plaintiffs will have to choose between

having experts prepare expensive and time-consuming expert analyses on the long lines claims,
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that is likely to not be necessary or relevant to the issues that the Court will be tasked with
deciding at trial, or foregoing such evidence at trial, if the negotiations falter. Thus, granting the
motion furthers the public policy that favors private settlement of disputes. Cf. Crandell v.
United States, 703 F.2d 74, 75 (4th Cir. 1983) (“A trial judge if possible should assist parties in
their attempts at settlement, even to the point of encouraging them.”).
6.

Granting the motion will not prejudice Defendants, who do not oppose this

motion. It will also not prejudice the third parties who have received subpoenas for discovery
related to these claims; indeed, to the contrary, and given the strong likelihood of settlement,
their resources (which are also public resources) are also likely to be conserved if the Court
grants the motion.
7.

Plaintiffs are mindful of the Court’s interest in resolving the matters before it

without unnecessary delay, as well as the public interest in resolving Plaintiffs’ claims
sufficiently in advance of the 2016 General Election. To this end, Plaintiffs seek a limited stay of
these proceedings as they relate to the long lines claims. Pursuant to the Proposed Order
submitted herewith, the Parties would update the Court on the status of these negotiations by no
later than noon on December 18, which is two days after the SBE is scheduled to next meet. In
the unlikely event that the Parties’ negotiations falter before that date, they would notify the
Court immediately. This approach will ensure that the Parties are not prejudiced by having to
choose between incurring additional expenses related to the long lines claim or foregoing
evidence central to those claims if the current negotiations do not ultimately result in settlement,
while at the same time guarding against undue delay of the final resolution of this matter.
8.

One final note is worth making: Although these types of motions are ordinarily

captioned as motions “to sever,” as one court in the Eastern District of Virginia recently noted,
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“[s]eparate trials are a distinct procedure from severance,” and Rule 42(b) is the vehicle to
request the former. Thornapple Associates, Inc. v. Izadpanah, No. 1:14CV767 (JCC/TRJ), 2014
WL 7239018, at *3 (E.D. Va. Dec. 17, 2014). Thus, as explained, in the unlikely event that the
Parties are unable to finalize settlement in the next month, Plaintiffs would request that the Court
hold a separate trial on the long lines claims, but enter judgment on the matter as a whole.
Proceeding thusly, would serve judicial “economy concerns while also allowing the underlying
action to proceed on schedule,” id., as well as preserve the resources of the Parties, the public,
third parties, and the Court against needless expenditure when Plaintiffs anticipate these issues
will not ultimately require further Court adjudication.
***
For all of these reasons, Plaintiffs respectfully request that the Court enter the attached
proposed order severing and staying the long lines claims pending resolution of the Parties’ ongoing settlement negotiations.

DATED: November 23, 2015
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By: /s/ Aria C. Branch
Marc Erik Elias (admitted pro hac vice)
Bruce V. Spiva (admitted pro hac vice)
Elisabeth C. Frost (admitted pro hac vice)
Aria Branch (VSB # 83682)
Amanda R. Callais (VSB # 85981)
PERKINS COIE LLP
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
Telephone: 202.434.1627
Facsimile: 202.654.9106
Email: MElias@perkinscoie.com
Email: BSpiva@perkinscoie.com
Email: EFrost@perkinscoie.com
Email: ABranch@perkinscoie.com
Email: ACallais@perkinscoie.com
Joshua L. Kaul (admitted pro hac vice)
PERKINS COIE LLP
1 East Main Street, Suite 201
Madison, WI 53703-5118
Telephone: 608.663.7460
Facsimile: 608.283.1007
Email: JKaul@perkinscoie.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
On November 23, 2015, I will electronically file the foregoing with the Clerk of Court
using the CM/ECF system, which will then send a notification of such filing to the following:
Dana J. Finberg
ARENT FOX LLP
55 Second Street, 21st Floor
San Francisco, CA 94105
Tel: 415.757.5500
Fax: 415.757.5501
dana.finberg@arentfox.com

Jason B. Torchinsky
Shawn T. Sheehy
HOLTZMAN VOGEL JOSEFIAK PLLC
45 North Hill Drive, Suite 100
Warrenton, VA 20186
Tel: 540.341.8808
Fax: 540.341.8809

Mark F. (Thor) Hearne, II
ARENT FOX LLP
112 S. Hanley Road, Suite 200
Clayton, MO 63105
Tel: 314.296.4000
Fax: thornet@ix.netcom.com

Attorneys for the Legislative Non-Parties

Stephen G. Larson
ARENT FOX LLP
555 West Fifth Street, 48th Floor
Los Angeles, CA 90013
Tel: 213.629.7400
Fax: 213.629.7401
stephen.larson@arentfox.com
Attorneys for Defendants

Michael A. Carvin
Anthony J. Dick
John M. Gore
Mark R. Lentz
Michael F. Murray
Stephen A. Vaden
JONES DAY (DC-NA)
51 Louisiana Ave. NW
Washington, DC 20001
Tel: 202.879.3724
Fax: 202.656.1700
Attorneys for Movants Sen. Mark Obenshain,
Virginia County Election Officials, and
Virginia Voters

John C. Adams
ELECTION LAW CENTER PLLC
300 N. Washington St., Suite 405
Alexandria, VA 22314
Tel: 703.96.8611
Kaylan L. Phillips
PUBLIC INTEREST LEGAL FOUNDATION
209 W. Main Street
Plainfield, IN 46168
Tel: 317.203.5599
Fax: 888.815.5641
Attorneys for Amicus Public Interest Legal
Foundation, Inc.

By /s/ Aria C. Branch
Aria C. Branch (VSB # 83682)
Perkins Coie LLP
700 13th St. N.W., Suite 600
Washington, D.C. 20005-3960
Phone: (202) 654-6338
Fax: (202) 654-9106
ABranch@perkinscoie.com
Attorney for Plaintiffs
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