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; APPEARANCES  (contd) 1 TRANSCRIPT OF PROCEEDINGS
W SCONSI N DEPARTMENT OF TRANSPORTATI ON 2 PATRICK FERNAN, called as awitness
3 T G Tos M Rernars oY 3 herein, having been first duly sworn on oath, was
‘5‘ %Zg)z gggbgv gan Ave“:;()g‘mm 1158 4 examined and testified as follows:
Appelasr?a?i on ggl’?z?lsfl nof the W sconsin Departnent 5 EXAMINATION

6 of Transportation. 6 BY MR. SHERMAN:

7 ARNOLD & BORTER LLP. by 7 Q. Good morning, Mr. Fernan.

8 sgghmg{ fth Strest W 8 A. Good morning.

9 pfggegoggsbegg' ;l of Vel nlhoer et B 9 Q. My nameis Jon Sherman. I'm an attorney with the
10 Vcﬁggog'gl (12-©v-185, Eastern District of 10 ACLU Voting Rights Project. I'm one of the
11 11 lawyersfor the plaintiffsin Frank v. Walker.
12 12 I'll betaking your deposition. Have you ever
13 13 been deposed before?
14 14 A. Once.
15 15 Q. Andif at any point you don't understand a
16 16 question | ask today, just ask me to repeat or
17 17 rephraseit.
18 18  Some of these questions will necessitate
19 19 quoting from the exhibits. Most of them arein
20 20 thebinder before you. Some of them I'll
21 21 introduce and the court reporter will mark them
22 22 as, | believe, 89 and going forward. You'll get
23 23 theoriginal, your counsel will get acopy, and
24 24 welll pass out copies to other plaintiffs
25 25 counsel. And I'll note which exhibit and which

nR ot| g, Lid. (1) Pages2-5

) raman
Case 2:11-cv-01128-LA Fl|e(§; 06/04/1

g 2 of 88 Document 86-2



Ruthelle Frank, et al. v.
Scott Walker, et al.

Deposition of Patrick Fernan
April 2, 2012

©O© 0N O A~ WDNPRP

[N
N RO

13
14
15
16
17
18
19
20
21
22
23
24
25

Deposition of PATRICK FERNAN, 4/2/12

section I'm reading from.

Throughout this deposition your counsel may
raise an objection, but unless your counsel
instructs you not to answer, you may still answer
the question if you understand it.

And we'll take periodic breaks, but if you
need a break at any time, just let -- you know,
just let usknow. Y ou know, we have plenty of
time, and | hope -- and | don't expect to go the
full seven hours.

Is there any reason you can think of why you
will not be able to answer my questions fully and
accurately today?

A. No.

Q. And you understand you're under oath?

A. Yes.

Q. And did you meet with your attorneysin
preparation for this deposition?

A. Yes.

Q. For how long?

A. Anhour.

Q. Didyou review documents during that prep?
A. No.

Page 6

Q. I just have afew sort of stipulations, you know,

shorthand definitions that I'd like to use just so

Deposition of PATRICK FERNAN, 4/2/12 Page 8

Q. That's been previously introduced as Exhibit 30.
Maybe right now -- actually, while you're on
Exhibit 24, can you just -- can | ask you, do you
recognize this document?
A. You mean havel read it before or do you mean --
Q. | mean do you recognizeit as Trans 102.15? I'm
just trying to authenticate it.
8 A. Yes
9 Q. And you have no reason to doubt its authenticity?
10 A. No.
11 Q. Allright. And for Exhibit 30, same guestions.
12 Do you recognize Exhibit 30?
13 A. Yes
14 Q. Andwhat isit?
15 A. The"Acceptable Documents for a Wisconsin Driver
16 Licenseor ID Card Application,” BDS 316.
17 Q. Andisit atrue and accurate copy?
18 A. | think so.
19 Q. Sojust acouple other definitions or shorthands
20 welll use, that the photo ID law will signify the
21 photo ID requirement in 2011 Wisconsin Act 23 and
22 dl related provisionsin that act and in other
23 laws.
24 A. Yes.
25 Q. Okay. And unless otherwise specified, that state
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we're al on the same page. Can we stipulate that

Page 7

DMV will signify the Wisconsin Division of Motor

Vehicles?

A. (Indicating.)

Q. Just answer, you know, averbal "yes' so we
know --

A. Yes.

Q. --that you understand each of these. Thank you.

That GAB will signify the Government
Accountability Board?
A. Yes.
Q. And that 102.15 will signify Wisconsin
Administrative Code Trans Section 102.15?
A. Yes.
Q. And ]I just want to note where thisisfor you.
Some of these we'll release later onin the
deposition, I'll ask you a bunch of questions
about, so maybe later at that timeit'll make
sense to pull them out. That's Exhibit 24. It's
the second document of the binder.

That BDS 316 shall signify the DMV'sform
entitled " Acceptable Documents for a Wisconsin

Driver License or ID Card Application,” and that's

Exhibit 30 in this binder.
A. Okay.

Deposition of PATRICK FERNAN, 4/2/12 Page 9

1 ID card or state ID will signify anondriver photo
2 ID card issued by Wisconsin DMV.
3 A. Yes
4 Q. And that CSC will signify aWisconsin DMV customer
5 service center.
6 A. Yes
7 Q. What isyour current position at DMV?
8 A. I'mthe DMV deputy administrator.
9 Q. Isthat position aso sometimes caled, like, the
10 DMV operations manager?
11 A. ltis.
12 Q. Andwhy isthat?
13 A. Why isit two different names?
14 Q. Wadll, moreimportantly, what are your roles and
15 responsibilitiesthat give you that alternate
16 titleas DMV operations manager?
17 A. The operations manager was atitle created about
18 tenyears ago to replace deputy administrator, and
19 recently the department has changed back to the
20 deputy administrator title.
21 Q. Andareyou an attorney?
22 A. Yes.
23 Q. Areyouinvolvedin sort of -- in lega
24 interpretation and policy setting in addition to
25 thegeneral counsdl's office?

) ramal
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1 A. Not legal interpretation, but policy setting, yes. 1 that are used at CSCs?
2 Q. Sowhat other positions have you held within DMV | 2 A. Not often, but occasionally.
3 prior to this current one? 3 Q. Do you get involved with basically the documentary
4 A. | wasthedirector of Driver Servicesfrom 2007to | 4 proof requirements and how to modify them?
5 2009, | believe. 5 A. Occasionadly.
6 Q. Andwhen you say Driver Services, you meanthe | 6 Q. Andwhen | say "documentary proof requirements,” |
7 Bureau of Driver Services, correct? 7 mean the 102.15 and/or BDS 316 requirements,
8 A. Correct. 8 correct?
9 Q. And prior tothat? 9 A. I'mnot exactly sure what isin either of those
10 A. Priortothat | wasthe deputy bureau director for |10 things, but --
11 the Division of Transportation Districts, whichis 11 Q. Okay. So just more questions on your role with
12 inthe Department of Transportation. 12 BFS. So what sort of -- do you have any
13 Q. Hadyou held any positions within the Bureau of |13 interaction with the customer service centers
14 Field Services prior to your current appointment? 14 directly?
15 A. | wasthe acting bureau director for Bureau of 15 A. | visit them occasionally to meet new staff, but |
16 Field Servicesin my current position, while | was 16 have never worked in a customer service center.
17 inmy current position. 17 Q. Andinyour current capacity, do you field
18 Q. Sointhat capacity you were both serving asthe |18 questions about sort of problematic cases that
19 director of BFS and the deputy administrator? 19 come before CSCs?
20 A. Correct. 20 A. Some cases, problem issues come to me through
21 Q. Andwasthat before KristinaBoardmanwas put into |21 legidative offices or customer complaints and
22 place? 22 then| research theissue or passit onto
23 A. Correct. 23 Kristinaor her staff.
24 Q. And so could you just describe more fully sort of |24 Q. Haveyou ever made the final decision on any of
25 all your roles and responsibilities? I'm sure 25 these sort of problematic cases?

Deposition of PATRICK FERNAN, 4/2/12 Page 11
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1 theresalot of them. 1 A. | canthink of one.
2 A. Sure. 2 Q. Andwhat happened in that circumstance?
3 Q. Butjust tell us, you know, what you do. 3 A. Itwasagentleman who needed adriver's license--
4 A. SoI'mthe number two personin our division of 4 oranlD card, | believe, to fly toaWorld
5 800 positions. I'm responsible for overseeing all 5 War ll -- hesaWorld War 1l veteran and they
6 aspects of the operations in association, of 6 weredoingaWorld War Il flight. I'm not sure
7 course, with the division administrator. I've 7 what the term is, where they fly to Washington,
8 served as acting bureau director for Field 8 DC, and are honored. And he had never had a
9 Servicesand Vehicle Services. | makethe 9 Wisconsin product. He had an expired New Y ork
10 ultimate decisions on employee discipline, and I'm 10 product.
11 involved in al aspects of DMV operations. 11 Q. Okay.
12 Q. Specifically with respect to -- let's take BFS to 12 A. And hewasflyingin a-- within a couple of
13 start. You know, what's sort of your interaction 13 weeks, | believe. Thiswasawhile ago. | think
14 with that office, with KristinaBoardman? Let's 14 about nine months ago.
15 start with her. 15 Q. Okay.
16 A. Waéll, shereportsto Lynne on paper, but she 16 A. I'mnot sure. So he needed the product to fly and
17 reportsto mein actuality. And so | become 17 hedidn't have -- he had a birth certificate, but
18 involved in higher-level issues associated with 18 wasn't able to obtain it prior to the flight. And
19 BFS. 19 sowewerelooking at the documentary proof, and
20 Q. And when you say "higher-level issues,” what do |20 it was asserted to me, which I'm not positive if
21 you mean? 21 it'strue, that anybody who had served in World
22 A. Weéll, typically not the day-to-day operationsof a |22 War Il wasaU.S. citizen.
23 station, but the higher-level policy decisions, 23 And so | made the decision that we would
24 staffing decisions, et cetera. 24 issue him the product, a limited-term product,
25 Q. Do you get involved with the creation of forms 25 that would be canceled unless he provided us with
) . é;ramann Reporting, Ltd. (3) Pages 10 - 13
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1 the birth certificate when he got it. And | was 1 requiring is necessary.
2 told that subsequently he did provide us with the 2 Q. Haveyou been involved in the updating of BDS 316
3 hirth certificate, and so we didn't cancel his 3 aal?
4 product. 4 A. Canllook atit?
5 Q. What was the duration of the product? 5 Q. Sure
6 A. Wadl, I think that -- | think that our system 6 A. Yes.
7 doesn't alow usto -- | think he got the 7 Q. And how hasit been updated since -- you know,
8 eight-year product, but it would be canceled if he 8 since Act 23 was passed?
9 didn't provide uswith his birth certificate 9 A. | cangiveyouacouple-- I'm not surethat |
10 within -- 1 believe it was 30 or 60 days. I'm not 10 know all of the things that have been updated.
11 surewhichit was. 11 Q. Generaly.
12 Q. I'massuming that there's no sort of written 12 A. | cantell you thingsthat I'm aware of. Okay.
13 policy or procedure to deal with a circumstance 13 Well, | know that we changed the -- | believe we
14 likethat? 14 changed the homeless documentation requirements
15 A. Correct. 15 for residency proof. | believe that they were
16 Q. That wasa pretty unique sort of scenario that 16 changed to match the requirements the GAB usesto
17 just sort of came up this one time? 17 establish voting for residency.
18 A. I'monly -- well, | don't know if there was 18 Q. Wereyou involved in that modification?
19 another instance or not. | can't say. 19 A. | wasindiscussionsonit. | don't think | ever
20 Q. Didyou ever confirm thisfact in terms of -- 20 read the GAB requirements, but Kristinaand | had
21 everyone who served in World War |1 beingaU.S. 21 discussed it.
22 citizen? 22 Q. And arethere any other changesin BDS 316 that
23 A. |didnot. 23 you wereinvolved with making?
24 Q. And sotak tousalittle bit about, you know, 24 A. Wehad alot of discussions on -- I'm kind of
25 just how you see your role having shifted since 25 drawing ablank now about specific things that we
Deposition of PATRICK FERNAN, 4/2/12 Page 15 | Deposition of PATRICK FERNAN, 4/2/12 Page 17
1 essentialy driver'slicensing requirements have 1 changed.
2 been superimposed on voting in Wisconsin. 2 Q. That'sfine. On the previous policy you mentioned
3 A. Weéll, none of our requirements have changed other | 3 when the homeless residency documentation policy
4 thanissuing an ID card for free as aresult of 4 wasadded in asort of -- well, at least it was
5 voter ID. 5 updated to the website. Did the DMV notify social
6 Q. But specifically, how do you seeyour rolehaving | 6 service agencies, homeless sheltersin any way of
7 shifted now -- you know, now that you're not only 7 thisnew policy?
8 sort of the steward for driver'slicense and state 8 A. I don't know.
9 ID card issuance, but that, you know, like, the 9 Q. Soyoudon't know if there was a press release on
10 right to vote essentially hangsin the balance 10 it or anything like that?
11 with any of those decisions? 11 A. | don'trecall.
12 A. Weéll, I'd again say that our role really -- our 12 MR. SHERMAN: I'm going to introduce
13 obligations haven't changed as aresult of voter 13 what | believeis Exhibit 89.
14 |ID except for issuing free products. We till 14 (Exhibit No. 89 marked for identification.)
15 have the same obligation for establishing 15 BY MR. SHERMAN:
16 identity, residency, et cetera. 16 Q. Do you recognize this document?
17 Q. | mean, when sort of these problematic casescome |17 A. It'san email that saysit's from me.
18 to your attention where it's someone who may not 18 Q. Isit atrue and accurate copy?
19 beabletovoteif they are not issued astate ID 19 A. | have no reason to think it's not.
20 card, do you sort of think of it in the same terms 20 Q. Anddoyou seein this email that you sent,
21 that you thought of this World War |1 veteran not 21 July 19, 2011, thefirst lineis, "Nothing changed
22 being able to attend this flight? 22 for DMV inthevoter ID bill other than issuing
23 A. Wadll, we have-- since voter ID was passed, we |23 freeIDsto those who need them for voting."
24 havelooked at our requirements with an eye 24 Do you see that statement?
25 towards making sure that everything that we're 25 A. Yes, | do.
) . é;ramann epor t| g, Ltd. (4) Pages 14 - 17
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1 Q. Andisthat essentially your position still today? 1 both the customer service center level up to
2 A. I'vebeen very clear that we are not experts on 2 Kiristina Boardman.
3 voting. It'snot our role to talk about voting, 3 Wadl, let me ask you about one other person
4 and | don't want us to -- answering questions 4 inBFS, Jm Miller. What are sort of your daily
5 about what's allowed for voting as to the extent 5 or weekly interactions with Jim Miller?
6 possible. 6 A. Like, how many or --
7 Q. Understood. Sofor DMV's purposes, DMV customer | 7 Q. Well, sure. But what's the nature of them?
8 servicecentersare still just issuing state IDs 8 A. Wadl, aside from general DMV issues, we
9 and driver's licenses according to the rules that 9 occasionaly talk about complaints that have come
10 have aways existed, and the only thing that's 10 tomy attention. Sometimes I'll bring them to him
11 changed is some -- or many now because many 11 if they cometo me. Sometimes helll bring them to
12 people, you know, need them to vote, they're 12 me, athough that's infrequent because he'll go to
13 issuing them for free? 13 Kristinatypicaly.
14 A. Weéll, we have changed some of the document 14 Q. Okay.
15 reguirements. Other than that -- 15 A. KristinaBoardman. Sorry.
16 Q. I guesswhat I'mdriving at is do sort of 16 Q. Andwhen he brings a case to you, what's sort of
17 front-line staff at the -- at CSCs understand, do 17 the procedure for resolving it? Just informal
18 you think, that their decision and the way they 18 consultation or isthere something more
19 process applications has an impact on theright to 19 formalized?
20 vote now? 20 A. Well, I usually ask him how we would resolve it.
21 MS. BENEDON: Objection. Callsfor 21 He'sthe expert.
22 gpeculation. 22 Q. And so how do you contribute to that sort of
23 THEWITNESS: | don't know. 23 process of working through the problematic case?
24 BY MR. SHERMAN: 24 A. Well, well talk about previous times that he
25 Q. Butasfar asthetraining that's been givensince |25 might have been -- or staff might have encountered

Deposition of PATRICK FERNAN, 4/2/12
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1 Act 23 was enacted, are DMV front-line staff being 1 something before or how we've handled it before.
2 instructed, you know, told that their decisions 2 My goa and the goal of Jim is alwaysto get the
3 will affect theright to vote? 3 customer their products -- get the customer the
4 A. Therrole hasn't changed. Their job has not 4 productsthey're entitled to. So that's our goal.
5 changed. They dtill are responsible for 5 Q. And so how oftenisthis happening?
6 establishing identity and making sure that people 6 A. I'dsay lessthan weekly. Probably acoupletimes
7 can operate safely in terms of the DL and ID 7 amonth maybe.
8 products. 8 Q. Doyou think he's bringing, you know, the magjority
9 Q. But specifically ontraining, do you know whether | 9 of these cases straight to Kristina Boardman
10 anything was mentioned about voting specifically 10 because he reports directly to her?
11 intraining to DMV front-line staff? 11 A. Right. I don't hear about many issues relating to
12 A. | don't know. 12 theissuance of products.
13 Q. Andso | assumeyou don't know whether or not |13 Q. Have any policies come out of sort of these
14 there'sinstruction on the Act 23's requirements 14 problematic cases that you've been hearing? Can
15 for DMV front-line staff? 15 you think of an example where you've heard of a
16 A. Waéll, I'm surethey wereinstructed about freeID |16 problem case, someone having difficulty getting a
17 cards. 17 state ID card or driver'slicense, and that has
18 Q. And beyond the -- you know, the fact that you 18 directly affected some policy that you've been
19 can't chargefor an ID card, has any instruction 19 involved in creating?
20 been given on what the photo ID law has basically 20 A. WEédll, | mean, the homel ess documentation issue, we
21 done and, you know, what changesit's effected in 21 spent alot of time on that.
22 Wisconsin elections? 22 Q. Right.
23 A. | don't know. 23 A. And there have been others. I'mjust -- I'm
24 Q. Sojustto back up asecond, | asked youabunch |24 drawing ablank about them. But | know that there
25 about just your interactions with BFS staff from 25 have been others.
) . é;ramann Reporting, Ltd. (5) Pages 18 - 21
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Q. Any concerning birth certificates as far as you
remember?

A. Wadll, the people who can't obtain a birth
certificate, that exception, | think it's the
3002, which | actually didn't know existed until
the voter ID law was passed.

Q. Soyou learned about it roughly when?

A. July, August of 2011.

Q. | mean, you've been with the division along time.
How isit that you didn't know about the MV 3002
form or why do you think that that is?

A. Wadll, it's my understanding that very few people
are unable for obtain a birth certificate and so
very few people would have a need of the -- or
would be able to use 3002 for that purpose, for
people who cannot obtain a birth certificate.

Q. Understood. Youthink alot of these cases are
coming to light now because people must get a
photo ID in order to vote, so they're finding
themselves searching for a birth certificate and

21 learning for the first time that no record of

22 birth exists?

23 A. I'mnot awarethat there'salot of people. |

24 haven't heard of more than two or three

25 personaly.

©O© 0N O A~ WDNPRP

=
o

11
12
13
14
15
16
17
18
19
20

Deposition of PATRICK FERNAN, 4/2/12 Page 24

out of the Driver Eligibility Unit?

A. | have
Q. And what's been your involvement?

A. Wadl, wetalked about what -- fromaDMV
perspective, what calls should be answered by DMV
versus calls that should be answered by GAB, how
that might work, how it would be staffed.

Q. What'sthedividing linefor you in terms of what
aDMV employee can answer, either on the phones or
in person at a CSC, and what GAB personnel should
really be answering?

A. Waell, wefocused on DMV staff talking about what
it takesto obtain aDOT product, adriver's
license or ID card, and questions relating to what
do | need to vote would be referred to GAB.

One of my big fearsisthat one of our staff
tells somebody what they need to vote and they're
not correct.

Q. Understood. Let's say someone comesintoaDMV
office or calls the hotline and reaches someone
fielding calls at DEU and they say, "My addressis
wrong on my state ID card. It's not expired, but
my addressiswrong. Do | need to get anew state
ID card in order to vote?' Isthat aDMV question
that can be easily answered or isthat a GAB
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Q. When you say can't obtain abirth certificate,
what exactly do you mean by that?
A. Wadll, it's my understanding that the -- that it's
only people whose birth certificate does not

exigt, that it cannot be produced for them that

are eligible to use that form.

Q. Sothat'sthe only circumstance in which an

MYV 3002 form can be used, when there's no record
of birth on file with avital records office,

correct?
A. That's my understanding.

12 Q. Sotel usalittle bit about your interactions

13 with BDS. And you were formerly the director of
14 BDS, but now in your current capacity, how do you
15 interact with that bureau?

16 A. Widl, | interact with the bureau director, the

17 section chiefs on variousissues. | worked

18 closely with Alison Lebwohl -- or Lebwohl, excuse
19 me -- when we were working with GAB on outreach
20 and information relating to voter 1D, and then on
21 any number of issues relating to uninsured
22 motorists, driver training schools. Thelist goes
23 onandon.
24 Q. Haveyou beeninvolved at al with the hotline
25 that was created for the -- that's basically run
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1 question?
2 A. That'sagood question. I'm not sure where we
3 landed on that.
4 Q. Soyoudon't know what people are saying right now
5 onthat?
6 A. Right. Somebody knows. I'm not surewhat it is.
7 Q. Thereisan answer; you just don't know it?
8 A. Yes
9 Q. Allright. Andif someone comesinto the office,
10 same sort of setup, someone comes into the office
11 at aCSC or makes a phone call on the hotline and
12 they say, "My ID card expired yesterday,"
13 meaning -- what was yesterday? Expired April 1,
14 2012. "Will | be ableto useit in the November
15 presidential election?' Isthat a question that
16 DMV can answer on the phone or isthat a question
17 that'sreally for GAB?
18 A. Agan, wetalked about that quite a bit because
19 it'savery complex explanation about expiring
20 after the last general election. And I'm, to be
21 honest with you, not sure where we landed on what
22 our staff would say or if they'd refer that to
23 GAB.
24 Q. Andwho's ultimately in charge of making those
25 determinations of where --

ann R2eporting, Ltd
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1 A. | may have made the determination. | don'trecal | 1 thebill. | don't recall anybody asking meif we
2 what that determination was. 2 were comfortable with it.

3 Q. Youjustdon't recall what it was. Okay. Butyou | 3 Q. So no onereally asked whether or not the CSCs
4 are suggesting, though, then, you know -- and you 4 could handle this, you know, obligation?

5 obviously have control of this policy, ultimate 5 A. | don'trecall.

6 control if you want it to fall on one side of the 6 Q. Andwhat were the nature of the interactions that
7 line or the other, you can say that. You're 7 you did have with them?

8 suggesting that there is some wiggle room where 8 A. We had ameeting, | don't remember with what

9 DMV can answer certain basic questions about 9 legidative aide, where | recall giving feedback

10 Act 23, correct? 10 that the original bill language which talked about

11 A. I don't know. Can you give me an example? 11 avaliddriver'slicenseor ID card, | recall

12 Q. Sure. Wéll, | gave you two. 12 specifically saying that that was not a good word,

13 A. Oh. | don't know. 13 that unexpired is a better word.

14 Q. Right. Right. Andthen | guessanother example |14 Q. Right.

15 might be, you know, isastate ID card good for 15 A. Go ahead.

16 voting -- isapassport good for voting? 16 Q. Sol'veseen emailsyet to that effect where

17 A. | believethat we would answer that question. 17 you're commenting as sort of alineitem issue,

18 Q. Okay. Soif someonecomesintoaDMYV customer |18 and that -- but isthat sort of the extent to

19 service center or calls up on the hotline and 19 which your opinions -- DMV's opinions were

20 says, "l have apassport I'm going to use as one 20 solicited?

21 of my -- you know, my proof of name and date of 21 A. | don't understand the question.

22 birth. It'svalid and unexpired. Hey, by the 22 Q. Sorry. Wereyou only asked about language issues

23 way, would | just be able to just use thisto 23 inAct 23 when it wasjust abill or were you also

24 vote?' Would aDMV employee be okay saying, yes, |24 asked about sort of the feasibility of

25 you can? 25 implementing thislaw?
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1 A. |don'tknow. 1 A. Widl, | think we gave feedback on the feasibility
2 Q. Didanyone -- before | move on to that question, 2 of acouple of different proposals.

3 just one other. 3 Q. And which were those?

4 Areyou involved in sort of Jim Miller's 4 A. | think there was discussion of having county
5 training activitiesat all? | know he sends out 5 clerksissue our products, and | believe we

6 technical and training service updates. Sometimes 6 commented onthat. And | think --

7 they include PowerPoint presentations. Do you get 7 Q. That was going to be aproposal for Act 23, to
8 involved in the nitty-gritty of that work, you 8 actudly --

9 know, training CSC staff at all? 9 A. | don't know.

10 A. No. Andtypically I don't seethetraining 10 Q. -- put that in the bill?

11 updates. 11 A. Andthen| believe that there was -- we also --

12 Q. How about the driver'slicense manual? Doyou |12 therewas some talk of a specific product for

13 review any sort of updates to the DLM? 13 voting only.

14 A. lttypically not. | don't recall doing that. 14 Q. Sort of aspecific voter ID? Not astate ID card,

15 Q. Who does sort of vet new policies and changesto |15 not adriver'slicense?

16 thedriver'slicense manual ? 16 A. That's my recollection.

17 A. It would be the areas that own that content. So 17 Q. That DMV would issue?

18 it could bein Driver Services. It could bein 18 A. | don't remember if it was DMV issuing it or the

19 Field Services. It could be ajoint effort. 19 countiesissuing it.

20 Q. Before Act 23 was enacted, did anyonein the State |20 Q. And either way, why was that proposal not

21 Legidature, either alegidator or their staff, 21 ultimately adopted?

22 ever contact DMV to sort of feel out whether or 22 A. | don't know.

23 not the arranged marriage would be sensible or 23 Q. And what was your position on that voter 1D

24 even feasible? 24 product being issued?

25 A. We had interactions with legidative staff about 25 A. By the--oh. You mean, like, adifferent

) . é;ramann Reporting, Ltd. (7) Pages 26 - 29
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1 product? 1 BY MR. SHERMAN:
2 Q. Whether it wasissued by county clerks or 2 Q. Do you recognize this Exhibit 917?
3 municipal clerks or by DMV offices, do you think 3 A. It'sachain of emails. One of themisfrom me.
4 it would have made sense to issue a separate, you 4 Ortwo emalils.
5 know, voting-only 1D card? 5 Q. Andisit atrue and accurate copy?
6 A. | believewefelt it added alevel of complexity 6 A. | believe so.
7 that wasn't going to be easy to deliver. 7 Q. SoonExhibit 91, actually, the start, you wrote
8 Q. Meaningif your offices had to deal withit? 8 inMarch 22, 2011 -- let me find my place -- about
9 A. Right. 9 amost two-thirds or three-fourths of the way down
10 Q. What if acounty clerk had been offering sort of |10 the page, "Our goal isto get people products.”
11 thelD of last resort and it was just sort of a 11 Doyou seethat line?
12 voter registration card with a photo and a 12 A. Um-hum.
13 signature and a name? 13 Q. "Our god isto get people products if they are
14 A. Sonot adriver'slicense? 14 entitled to them. This becomes more critical than
15 Q. Not adriver'slicense. 15 ever when people need our productsto vote.
16 A. And not astate ID card? 16 "l think we need to take alook now (even
17 Q. Not astate ID card. Wouldn't that have made 17 though Rea ID has been delayed) at this. If it's
18 thingseasier for DMV? 18 aTransrule, then an emergency rule may be
19 A. | don't remember being asked that, but | don't 19 necessary to correct. If it's policy, then we
20 know that we would have had any problem with that. |20 need to redo the problematic pieces before voter
21 Q. Suchan ID card would have been subjecttothe |21 1D is passed so that we won't be in conflict with
22 documentary proof requirements for getting a 22 that law."
23 state ID or driver'slicense, correct? 23 What did you mean by these two paragraphs?
24 A. |don't know. 24 A. Waell, asl said, our goal is always to get people
25 Q. Did GAB raise concerns prior to the enactment of |25 the products they're entitled to, and the specific
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Act 23 with you specifically in terms of DMV's
ability to implement this law?

A. | don'trecall.

Q. Did GAB or astate legislator or anyone else ever
raise concerns about sort of whether or not it was
feasible to implement this law uniformly and treat
all voters coming into DMV offices the same?

A. | don't recall those concerns.

Q. How about since the enactment of Act 23? Has GAB

©O© 0N O A~ WDNPRP
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things -- the specific examples | have here are
requiring a utility bill to be at least 30 days

old and an account statement to be at least 30
daysold. And I'm sayingif the voter ID bill

alows voting after 28 days of residence, then our
requirement of 30 daysis too onerous and should

be changed.

Q. Specificaly on the two paragraphs | read, though,
were you focused solely on liberalizing the proof

10 raised any concerns about uniformity and 10 of residency requirement or were you also thinking
11 consistency? 11 that you needed to engage in rule-making to add
12 A. I don't--1 can't think of any. 12 additional itemsfor proof of citizenship and
13 MR. SHERMAN: Let'stake alook at -- 13 proof of name and date of birth?
14 I'm going to introduce two different exhibits. 14 A. Wadll, | don't recall exactly what | was thinking
15 Thiswill be 90. 15 about that, but | don't recall ever --
16 (Exhibit No. 90 marked for identification.) 16 Q. Wadl, specificaly then, you know, or more
17 BY MR. SHERMAN: 17 generadly, in the sentence where you say, "If it's
18 Q. Do you recognize that document? 18 policy, then we need to redo the problematic
19 A. It'sanemail from me. 19 pieces," what were the problematic pieces,
20 Q. What is-- well, isit atrue and accurate copy? 20 quote, unguote, that you saw in DMV's regul ations?
21 A. | believe so. 21 A. Waell, thetwo that are in the email there, the
22 MR. SHERMAN: I'm going to introduce 22 30-day requirement, and | don't recall what else |
23 another exhibit. Thisis Exhibit 91. 23 might have been referring to.
24 (Exhibit No. 91 marked for identification.) 24 Q. Sowhen you say in the next paragraph, "I'm sure
25 25 there are other issues - thisisjust the one that
) . é;ramann Reporting, Ltd. (8) Pages 30 - 33
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struck mefirst,” in thisemail you're just
focused on the proof of residency changes or
modifications that you're interested in, but not
yet on the other documentary proof requirements,
correct?
A. Correct.
Q. Once Redl ID goesinto effect, you will be able to
issue a noncompliant product, either a
noncompliant driver's license or state ID card,
correct?
A. Correct.
Q. And the noncompliant products, in order to apply
for them, you'll still have to show proof of
citizenship and proof of name and date of birth,
correct?
A. All the current requirements remain in place.
Q. Okay. But my understanding is, and correct me if
I'm wrong, is that for the noncompliant product,
you will be able -- DMV will be ableto liberalize
the list of acceptable proof of citizenship or
proof of name and date of birth beyond just, say,
birth certificates for U.S. citizens; is that
correct?
A. | believe we could. | don't believe we have any
plansto do that.
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born before a certain year. | forgot what that

year was. 1940.

And another state said that they did have an
exceptions process wherein lieu of abirth
certificate, if people brought in other documents,
and baptismal certificate was one of them, that
they would accept that.

Q. Understood. And what were the reasons animating
those either exceptions or -- yeah, those
exceptions procedures?

A. | didn't ask about the reasons.

Q. And at this point Wisconsin has not implemented
sort of any exceptions like that other than
MV 3002 for people without records of their birth
on file, correct?

A. Correct.

Q. And there's no sort of affidavit of legal presence
or citizenship that can be afull substitute for
the documentary proof requirement, correct?

A. Not that I'm aware of.

Q. Inyour opinion, though, asthe DMV operations
manager, would you do anything differently for
those documentary proof requirements such as proof
of legal presence and proof of name and date of
birth for the issuance of anoncompliant ID card,

©O© 0N O A~ WDNPRP
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Q. Sothere'sno current plansto sort of liberalize

any of the other documentary proof requirements
for the issuance of honcompliant Real ID --
non-Real ID compliant products?

A. Waéll, you had asked specifically about name and
date of birth and legal presence. Those are the
two | was referring to.

Q. Right. Okay. So with respect to those two, are
there any current plansto offer a broader list of
items such as baptismal certificates, hospital
certificates, early school records, early medical
records that could be used in lieu of birth
certificates for U.S. citizens, just so they could
obtain anoncompliant ID card or adriver's
license?

A. Wevediscussed that informally.

Q. Andwhat have been the nature of those
discussions?

A. | attended a conference three weeks ago with some
attorneys from other states, and | asked them
about their documentary proof requirements for
name and date of birth and legal presence, and a
couple of the states -- | don't recall which
ones -- said that -- one state said that they
didn't require a birth certificate from somebody
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particularly given the problems that you've seen
emerge over the course of Act 23'simplementation?

A. So can you ask the question again?

Q. Sure. For theissuance of anoncompliant driver's
license or state ID card, do you in your opinion
as DMV operations manager, do you foresee or want
to increase the number of items that can be used
for proof of legal presence and proof of name and
date of birth?

A. | think that we need to discussit, but | don't
know if we should.

Q. What would be some of the counter-arguments, any
negatives that would prevent you from going down
that route?

A. Widll, the birth certificate is available to nearly
everybody. And it isobtainable for nearly every
customer. And until the voting law went into
effect, it had not been an issue that | was aware
of. Sothat's an argument not to change anything.

MR. SHERMAN: Can we take a two-minute
break?

MS. ROTKER: Just give us a two-minute
break. Isthat okay?

MS. BENEDON: Sure.

(A brief recessistaken.)

amann Reporting, Ltd.
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1 BY MR. SHERMAN:

2 Q. Back ontherecord. Before Act 23 was enacted,
3 did you discuss any modificationsto Trans 102.15?
4 A. Could ! look and see what that is?

5 Q. Sure. That's Exhibit 24.

6 A. Anddoyou mean ever or --

7 Q. Wél, I mean from this document we were just
8 discussing, Exhibit 91, that you discussed sort of

9 aliberalizing modification to proof of residency.
Did you discuss any other changes to Trans 102.15
or BDS 3167

12 A. Beforethe--

13 Q. Beforethe law was enacted.

14 A. Yes.

15 Q. And what were those?

Page 38

10
11

16 A. | don't know. | mean, wetak about it alot,

17 SO--

18 Q. Okay. Understood.

19 MR. SHERMAN: Let me introduce this

20 document at this point. Thisis Exhibit 92.

21 (Exhibit No. 92 marked for identification.)

22 BY MR. SHERMAN:

23 Q. What isthis? Do you recognize this document?
24 A. |do.

25 Q. Andwhatisit?
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homeless persons to prove residency for the
purposes of obtaining identification."
So you see that you did contemplate, at least
in this statement of scope, a modification of the
proof of residency list, correct?
A. Correct.
Q. Doesthis statement of scope contemplate any other
modificationsto Trans 102.15?
A. Aside from meeting the Real ID and the free voter
10 ID --
11 Q. Let mesay it more generally.
12 A. Okay.
13 Q. Doesthe statement of scope contemplate any other
14 modification to the documentary proof requirements
15 other than what's stated in the bottom paragraph
16 hereon page 1?
17 A. Sosay it one moretime, please.
18 Q. Sure. Does the statement of scope contemplate any
19 other modifications to the documentary proof
20 requirementsto obtain adriver'slicense or
21 state ID card other than what's stated in the
22 first -- the bottom paragraph on page 1?
23 A. | don't believe so.
24 Q. What'sthe status of this statement of scope? Has
25 it been submitted to the governor already?
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1 A. Thisisaproposed -- thisis a statement of scope
2 for revisionsto Trans 102.

3 Q. Andisit atrue and accurate copy?

4 A. | believe so.

5 Q. Andinthis statement of scope, what isthe DMV
6 seeking to do?

7 A. ltsmodifications will ensure that the DMV isin
8 compliance with federal law, with Real ID, and

9 will reflect procedural changes implemented in
compliance with Act 23, which requires voters to
show identification at the ballot.

Q. And doesthis statement of scope contemplate any
maodifications to the documentary proof

14 reguirementsto obtain adriver'slicense or

15 state ID card?

16 A. Itdoesnot state that.

17 Q. Canyou take alook at the bottom paragraph on the
18 first page? It says, "Finaly, with changesin

19 documentation requirements and changes in the way
20 many customers conduct their day-to-day business
21 (electronically), there are updates needed to the

22 acceptable documentation for residency list. This
23 updated list needs to provide for electronic

24 documentation, Wisconsin college or university

25 identification, and a standard process for

10

12
13
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A. I'mnot sure.

Q. And have you been involved in this rule-making
process at all?
A. | was at the meeting where we talked about
developing this statement of scope, and | believe

| reviewed a draft or drafts.

Q. Whileyou haveitin front of you -- you may have
flipped it over, though, aready -- Exhibit 90, |

just wanted to ask you quickly. | aready asked

you that you're familiar with this. This person

from a state legidator's office had three

constituent questions.

Areyou still seeing these sorts of issues,

these misperceptions arise today as to whether or
not the address needs to be current for voting
purposes, whether an expired driver's license or

ID isvalid for voting? Thiswas back in July, so
have these been recurring issues and

mi sperceptions?
20 A. I don't know. | have gotten fewer -- personally
21 I've heard fewer issues raised, but staff may be
22 getting those questions on the phone or at the
23 counters.
24 Q. Understood. Have you had any discussions with GAB
25 asto how to correct these misperceptions that are
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out there in the public?

A. | haven't, but yes, | believe our staff has.

Q. Andwhat are the nature of those conversations?
A. Oneof theissues was theissue of do you need
your current address on the driver'slicense or ID
card to useit for voting. And | believe that,

you know, we told GAB that you can change your
address online. Y ou can get aduplicate card.

We were concerned that elections officials
might turn people away improperly. Andso |
believe our -- whoever was talking to GAB told
them, you know, to let voting officials know about

13 that.

14 Q. Do you know of instances like that where poll
15 workers have improperly turned people away for
16 that reason?

17 A. 1dont, no.

18 Q. All right. We'll come back to that. Just tell us
19 alittle bit about have you personally had any

20 interactions with states' vital records offices

21 concerning, you know, the ability of peopleto

22 obtain birth certificates in order to meet the

23 driver'slicense and/or state ID card application
24 requirements?

25 A. | personally have not.
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some came from GAB, because | get those issues
from legidlative offices, from customers directly.

Q. Wéll, | guess same guestion with respect to
legidlative offices. If you're getting a
complaint, sort of acustomer issue from the
legidlative office, does that give you concern
that DMV CSCs are not doing everything they can to
sort of make the process fluid and smooth for
voters who are coming in to get a state ID card?

A. Waell, whether or not it's voter ID, I'm always
concerned about our staff giving excellent
customer service and applying our standards
properly.

Q. Understood. Soif aproblem comesto you from a
legidative office, do you have concerns that, you
know, these applicants for ID cards and driver's
licenses have to go through their constituent
services process to get -- you know, sort of get
attention at the DMV ?

A. Waedll, I'd say typically -- I'd say the average, it
is more likely than not that the facts as
presented are not correct and that our staff --
more often than not that our staff acted entirely
properly in the normal customer complaint.

Q. Haveyou learned of any situations like this
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1 Q. Doyou know of any DMV staffers who have?

2 A. | don'tknow.

3 Q. What about the Social Security Administration?
4 Have you spoken with them at all about voter

5 issues and getting social security cards so they

6 can then proveidentity to the DMV?

7 A. | personaly have not.

8 Q. Do you know of any conversations like that that
9 havegone on at the DMV?

10 A. | believethat our staff semi-regularly have

11 conversations with the Social Security

12 Administration about a variety of subjects.

13 Q. When you get a sort of problematic case, you know,
14 sent to you, communicated to you by GAB, does it
15 giveyou any concerns about whether or not CSC
16 staff is providing enough information to voters

17 who are coming in trying to get a state ID card?

18 A. | don't recall any complaints or concerns that

19 GAB -- | don't recall GAB concerns that have come
20 tome.

21 Q. Youdon't recal any casesin which GAB has sent
22 you sort of an applicant's difficulties --

23 communicated an applicant's difficultiesin

24 getting astate ID card that they needed to vote?

25 A. | know I've seen some, but | don't remember if
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simply from the press?

A. | think I may have heard about the Ruthelle Frank
situation from the press before | heard about it
from our staff.

Q. Why do you think that is?

A. | don't recall.

Q. Isthereany procedure for notification of higher
DMV officials as to these problematic cases?

A. No. Typicaly | don't hear about them. | think
they rise to the level if it involves legidative
contact.

Q. Who has ultimate authority to decide those cases?
Isit the local CSC supervisor, Jim Miller who's,
you know, section chief for technical and
training, Kristina Boardman, you?

A. For what sorts of cases?

Q. For any sort of casethat's not clearly covered by
Trans 102.15 or BDS 316, that a customer service
center field agent couldn't just easily answer by
reference to one of those documents.

A. Wdl, | believeit'stypically left to the
discretion of the supervisor at the CSC, but if
there's discussions, you know, | think that Jimis
an expert and his opinion is given great weight.

Q. When you say "his opinion is given great weight,"
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areyou, Jim, or Kristina authorized to overrule

that CSC supervisor if they come to a different
determination?
A. Typically it's acollaborative process and we come
to the answer together, so that's not necessary.

| can think of the one example where | did --

Q. TheWorld War Il vet?
A. TheWorld War |1 veteran where | did direct that
outcome.

Q. If you disagree, though, amongst the three of
you -- you, Jim, and Kristina -- if there are any
12 disagreements as to what the outcome should be,
13 how doesit get resolved?
14 A. Wadl, typicaly I'll defer to the experts on that.
15 Q. When you say experts, you mean Jim?
16 A. ToJimand Kristina.
17 Q. Andif Jim and Kristina disagree with each other,
18 isthere any procedure for how to resolve that

19 conflict?
20 A. | don't know if they disagree with each other. |
21 don't know how they resolve their conflict.
22 Q. But who ultimately hasfinal decision-making
23 authority here? Isit just sort of the CSC
24 supervisor consults with, you know, you, Jim,
25 Kristina, but then makes their own determination
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to find out about that.

Q. Okay.

A. | know that -- | don't know how frequently it's
happened, but anecdotally we've heard of where
people come to get a product and they already have
aproduct and never needed to comein at all,
because they thought that they needed some sort of
voter ID product.

Q. Isthat misperception still out there, do you
think?

A. | don't know. I've heard less-- of course, the
law is not into effect today.

Q. Right. Right now it's--

Right.

Right. It's enjoined.

Right.

But prior to --

I'm sorry. Okay. But actualy --

Prior to these injunctions.

But we did hear stories, and so | always made the
p0| nt to talk about before you bring a vanload of

senior citizens from your home, make sure that --

seeif they already have a product that they can
use for voting. Talk to GAB about the exceptions,
the one you specifically said.
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or, you know, who hasfinal say asto whether or
not a state ID card or driver's license issues?

A. Wadl, | don't think it's ever cometo it, but
Lynne Judd, the division administrator, or myself
could order an outcome.

Q. HasLynne Judd been reviewing some of these cases
that come up as well?

A. | don't know.

Q. Haveyou received any sort of problematic cases
from Aging and Disability Resource Center
employees?

A. I'vehad some calls-- well, probably three calls

13 from people -- and | don't know how they get to

14 me. But from people that want to bring in avan

15 full of senior citizens to get their products.

16 Q. And in those circumstances do you ever check on

17 sort of -- thisis another one of these sort of

18 DMV or GAB questions. Do you ever check first to

19 see whether or not there might be an exemption

20 that applies such as the group nursing home

21 exemption or the exemption in Act 23 for people

22 who are indefinitely confined due to age, illness,

23 disability?

24 A. Thethreeor four timesthat | talked to people, |

25 have told them specificaly they need to call GAB
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And then if they do need a product, refer

them to our website for the documentary proof
required to come in and get a product.

Q. Wasthere a particular segment of the population
that was most confused as to whether or not
there's a separate voter ID?

A. Waédll, | only had three or four calls from the
senior citizens, and | don't think | talked to
anybody personally who had that confusion, so |
can't really say.

Q. But when wasthe last time you heard of this sort
of confusion out there?

A. | don'trecal exactly. | would think it was
December or January.

Q. Haveyou learned of any sort of difficultiesin
applying for astate ID or adriver'slicense from
homeless groups? Homeless shelters at all?

A. | haven't heard anything, that | recall.

Q. | wantto ask you a bunch of questions about data
that the Division of Motor Vehicles preserves on
ID card applications, driver's licenses, you know,
the ones in circulation, the ones that people are
trying to apply for. In order to do this, I'm
going to introduce three exhibits.

MR. SHERMAN: So thisonewill be 93, |

amann Reporting, Ltd.
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1 believe. 1 circulation?
2 (Exhibit No. 93 marked for identification.) 2 A. | bdieveitis.
3 BY MR. SHERMAN: 3 Q. Okay. Sowhen you are contacted by the press or
4 Q. Do you recognize Exhibit 93? 4 whoever isinterested in these figures, is that
5 A. That'sachain of emailsthat includes an email -- 5 sort of information just produced by running a
6 or emailsfrom me. 6 search or filter from the CMS?
7 Q. Andisit atrue and accurate copy? 7 A. Thedataisavailablein CMS. It'salso available
8 A. Itappearsto be. 8 onlinein what's called a Facts and Figures book
9 MR. SHERMAN: I'm going to introduce 9 that's on the public website that shows driver's
10 what I'm numbering as Exhibit 94. 10 licensesand ID cardshby -- | believeit's by
11 (Exhibit No. 94 marked for identification.) 11 gender and by age.
12 BY MR. SHERMAN: 12 Q. How often are those updated?
13 Q. Do you recognize that document? 13 A. But that'saonce-a-year snapshot. I'm not sure
14 A. | do. 14 what date the snapshot's taken.
15 Q. Andwhat isit? 15 Q. Sothat'sadifferent thing. Okay. So when you
16 A. Thisisinformation that was presented to the 16 run these numbers, though, for the press, you're
17 Committee on Election and Campaign Reform on 17 doing it on the spot, you know, producing it from
18 July 11, 2011. 18 the CMS, correct?
19 Q. Andisthisatrue and accurate copy? 19 A. | think often the pressisreferred to the Facts
20 A. | bdieveitis. 20 and Figures, but we do use -- but to answer your
21 MR. SHERMAN: Now I'm going to introduce 21 question specifically, we have used CM Sto provide
22 what the court reporter is going to mark as 22 information. I'm not sureif we used it to answer
23 Exhibit 95. 23 pressinquiries or if we refer them to Facts and
24 (Exhibit No. 95 marked for identification.) 24 Figures, though.
25 25 Q. But when you ran thisfigurein Exhibit 93 and

Deposition of PATRICK FERNAN, 4/2/12

1 BY MR. SHERMAN:
2 Q. Do you recognize Exhibit 95?

3 A. It'sanemail from me.

4 Q. Andisitatrue and accurate copy?
5 A. | believeitis.
6

7

8

9

Page 51

Q. Sofirst on Exhibit 93, how many -- if you know of
an updated figure. Thiswas sent out in November

of last year. How many driver'slicenses and IDs

are current, valid, and in circulation right now,

if you've seen more updated figures?

A. With these three documents, thisisfrom

12 Exhibit 93. It saysthere's 4,747,212 total

13 product-holders regardless of age.

14 Q. And have those numbers shifted since thiswas
15 issued?

16 A. | believethey change daily, to some lesser extent
17 or greater extent.

18 Q. And how isthis data collected and maintained?
19 A. Canyou --

20 Q. Sure. Doyou have a-- what isCMS? What is that
21 acronym again?

22 A. | believeit standsfor Customer Management

23 System, but I'm not positive.

24 Q. Isthat sort of the database management system to
25 know how many IDs and driver'slicensesarein

10
11
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1 said thisnumber isall product-holders regardless

2 of age--

3 A. Right.

4 Q. --thiswas being generated from CMS most likely,
es?

| believeit was.

How accurate are these figures?

The onesin Exhibit 93?

Yes.

1 In terms of -- what do you mean, "accurate"?

11 Q So let me give you afew specifics. Do they

12 include deceased people?

13 A. For document 93, I'm not sureif thiswas -- if

14 thistook out the deceased people or not.

15 Q. How do you know to mark people as deceased in the
16 CMS?

17 A. If | wanted it removed, | would ask the people who
18 ran it to take them out, but | don't know exactly

19 mechanically what they do.

20 Q. Doyou know how they learn of people who are
21 deceased?

22 A. Yes. Weget either amonthly or a quarterly death
23 filefrom Vital Records -- with the

24 State of Wisconsin Vital Records, | believe. And

25 then anotation is put onto their record, as |
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understand it, that shows that they are deceased.

Q. If aperson moved out of state holding aDMV
product and then died, would there be any way for
Wisconsin DMV to learn of their death?

A. Did they get -- would they have gotten the new
state's DL or ID product or not?

Q. Let'ssay not.

A. Then | don't believe we would typically get that
notification, although -- and | don't know for

sure, but | believe that if -- that we

occasionally get next of kin mailing in a product
saying my mother or father died. | don't know how
frequent that is, though.

14 Q. If aperson moves out of state and then applies --
15 let's say now appliesfor that other state's

16 driver'slicense or state ID card and isforced to

17 surrender their Wisconsin driver's license or

18 state ID, DMV would then be notified, yes?

19 A. It'smy understanding that we are notified of that
20 and we place -- I'm not sure exactly what it's

21 called, but a move-out-of-state notation on their

22 record.

23 Q. Okay. And then when you run figures such asthe
24 ones put here in Exhibit 93, you would eliminate

25 those folks from the totals?
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of knowing which productsin the system have been
|ost or stolen, correct?
A. Correct.
Q. Anddoesit include -- do these figuresinclude
suspended and revoked driver's licenses and 1Ds?
A. | believethat Exhibit 93 does, but I'm not sure.
Q. Arethesefigures available -- are you ableto
produce figures by racein terms of driver's
license and state ID cards and who holds them by
race?
A. The customer, when they apply, mark arace box.
And | believe that isreportable, yes.
Q. Andin the racesthat you allow them to select, do
you allow someone to select more than one race?
Doesit track the census, | guessiswhat I'm
16 really asking? Doesit track the way the census
17 does race and ethnicity?
18 A. | donot believeit does.
19 Q. Canaperson check off both if they're Hispanic
20 and white?
21 A. I'mnot sure. | believe the form might say that
22 you'reonly allowed to check one, but I'm not
23 sure.
24 Q. Anditwould list them just serially including
25 Hispanic as another race or would it separate it
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A. I'mnot sure about Exhibit 93, but we can request
for those numbers to be eliminated, yes.

Q. How often are the sort of what I'll call just
cleaning procedures done? Y ou said death reports
are handed out sort of monthly, you think?

A. Somebody knows the answer to that, but | don't
know for sure.

Q. Yousad -- | mean, does the datain Exhibit 93 --
it does include people who move out of state if

they haven't applied for the other state's

product, correct?

12 A. Correct. That's my understanding.

13 Q. Doesitinclude expired driver's licenses and IDs?
14 A. | don't believe-- | don't believe that Exhibit 93
15 includes expired products, but I'm not positive.

16 Q. Thereisaway to filter, though, for expired and
17 unexpired and you can just take the expired,

18 right?

19 A. Correct.

20 Q. Or just takethe-- | should say just take the --

21 A. Right.

22 Q. -- unexpirediswhat | meant to say.

23 A. Correct.

24 Q. Anddoesitincludelost and stolen driver's

25 licensesand ID cards? The DMV would have no way
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1 out asanational origin?

2 A. I'd havetolook at the form.

3 Q. Whoisin charge of the database, the CMS?

4 A. Intermsof what?

5 Q. Who would produce numbers? Who would you ask to
6 produce numbers like thisif someone asked you for
7 it, like the press?

8 A. Sosomebody on our staff, DMV staff, would ask
9 their contact in our bureau of -- well, it'sIT.

Q. Okay. SoIT handlesthe numbers. Okay.

A. Waéll, they produce the report.

Q. They would produce the report. So you didn't know
whether or not -- you know, how the sort of racia

or demographic datais sort of listed for people

to check off in terms of whether it says you can
choose more than one race or whether Hispanicis
broken out as origin as opposed to race, correct?

18 A. Widll, | think | know, but I'd have to ook at the
19 formtotell you for sure.

20 Q. Isthere any notationin CMS of who has afelony
21 conviction whatsoever? There would be no reason
22 for that, right?

23 A. Unlessit'son the driving record for, like, a

24 drunk driving or something that would affect your
25 driving record.
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1 Q. Right. that the Act 23 isin place, has anyone, either
2 A. Wedo not track that information. GAB or DMV, done an analysis of which voters,
3 Q. Butyeah. Sobeyond sort of moving violations or, specifically registered voters because those are

4 you know, other sort of vehicular-related crimes,

Q.
noncitizen in the CMS?
10 A.
11 Q.
12 A.

5 there's no notation of felony convictions,
6 correct?

7 A.
8

9

Correct.
Is there any notation of who isacitizen or

Yes.
And what is the nature of that notation?
On the form the customer can check one of three

13 boxes: U.S. citizen, | believe -- | don't know
14 the exact language, but | believeit's permanent
15 resident, or temporary or conditional resident.

16

17 Q.

And so that information istracked in CMS.
Is there any notation as to what the applicant

18 provided in conjunction with their application
19 such asabirth certificate or passport or

20 certificate of naturalization or certificate of
21 U.S. citizenship?

1
2
3
4 theonly ones you know about in the system, which
5 registered voters have what DMV product?
6 A. I'mnot aware of DMV having done anything.
7 Q. lItisfeasible, though, yes? To do something like
8 that?

9 A. Idont know.

10 Q. Theoretically, could you line up sort of -- you

11 have accessto their social security number,

12 correct?

13 A. InCMSisthe social security number?

14 Q. Right.

15 A. | beieveitis.

16 Q. Right. And then so GAB would have accessto every
17 voter's social security number, correct?

18 A. | don't know.

19 Q. Beforewegoonto 94 and 95, let'sflipto

20 Exhibit 66. Do you recognize this document?

21 A. |dont.

22 A. OnCMS? 22 Q. What doesit appear to be?

23 Q. IntheCMS. Right. 23 A. Thisappearsto befrom -- DMV identification

24 A. |donot believethereis. 24 requirements. But I'm not sure what -- I'm not

25 Q. Isthereany handwritten notation that afield 25 sureif thisisthe -- I'm not sure what thisis
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1 agent makes at aCSC? 1 from.

2 A.

3 Q.
4 A.

On the application form?
On the application form.
There may be. | would not be ableto giveyou a

5 concrete answer on that.

6 Q.

But these figures right here in Exhibit 93 very

7 much include noncitizens, correct?

8 A.
9 Q.

It says that it does include noncitizens, yes.
Okay. | just wanted to confirm that. And it

10 aso-- at least these figuresright here include
11 people who are minors as well, right?

12 A.

Correct. It saysitincludesall product-holders,

13 regardless of age.

14 Q.

Is there any way to identify which voters are

15 holders of products? DMV products?

16 A.
17 Q. Sure. Isthere away to crossmatch the DMV'sCMS

| don't understand the question.

18 records with the Government Accountability's
19 Statewide Voter Registration System and sort of
20 seewhich voters have adriver'slicense or

21 state ID card? Has anyone ever discussed that?

22 A. | believe the GAB does some sort of check as part
23 of their registration process, but I'm not sure

24 what that is.

25 Q. But has anyone done an analysisin terms -- now

2 Q. Do you recognize this as a chapter from the
3 driver'slicense manual?
4 A. That'swhat it now appearsto be.
5 Q. I'mguessing you just haven't seenitin alittle
6 while?
7 A. Right.
8 Q. Allright. Well, soisit atrue and accurate
9 copy asfar asyou know? Asfar asyour
10 recollection goes?
11 A. 1 don't know.
12 Q. Okay.
13 A. | have no reason to doubt that it is.
14 Q. Socanyou turnto -- flip to page 11 of this, and
15 at thetop of page 11, 521, do you see where it
16 says, "Do not create arecord in CMS. Customers
17 applying for an origina product must provide
18 proof of legal presence, name and date of birth,
19 identity and residency (if 18 years and older),
20 before creating arecord in CMS."
21 Does thisinstruction in the DLM mean that no
22 record should be created in CM S until a customer
23 providesall of the required documentary proof for
24 adtate ID card or adriver'slicense?
25 A. 1don't know.
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1 Q. Andsoif aperson leaves a CMS empty-handed, you
2 know, they have to come back --
3 A. CSC.
4 Q. Oh. CSC.
5 A. Sorry.
Q. Excuseme. I'm getting the acronyms jumbled.
If acustomer leaves a CSC without a product
or without having completed the application
because they didn't have one of the documents they
10 needed, no record will be created of that
11 interaction with the DMV office, correct?
12 A. | believethat'sincorrect.
13 Q. Sowhy isitincorrect?
14 A. Becausel believe that we capture the photo and we
15 create somerecord. Before the person getsto the
16 counter to find out whether or not they have
17 documents, we take their photo and arecord is
18 created. But beyond that, I'm not ableto tell
19 youwherethat isand if it'sin CMS. | don't
20 know the answer to that.
21 Q. Butisany record created of the interaction in
22 terms of what documentary proof requirement defect
23 there was, what they didn't have?
24 A. |don't know.
25 Q. AndDLM isdistributed to all employees, correct?

©O© 00N O
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1 A. I'mnotsure. | wouldn't know.
2 Q. Who would know?
3 A. Jm Miller would be a person to ask that question,
4 | believe.
Jim referred me to you.
Did hereally? Sorry.
No worries. Who besides Jim might know?
Can you repeat the question again?
Sure. | wasn't clear. You know, if an
appllcatlon iscompleted, at least in the sense of
al the documentary proof requirements have been
submitted, you know, have been fulfilled at least
on itsface, but then the application is rejected
for some reason, isthere any tracking or dataon
what the bases for these rejections are?
A. Soif they have everything they need, why would it
berejected? | don't understand.
Q. Atleast onitsfaceit appeared to have all the
documentary proof requirements, but further
analysis revealed that there was either a name
defect -- or name discrepancy or one of the
documents turned out to be expired or invalid for
some other reason, there may have been something
that cameto light.

Or you're just saying everything happens at

Page 64
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All -- it's not distributed --

CSC field staff? All field staff employees?
I'm not sure, but | believeit is.

Andisit part of their training?
| believeitis.

And you believe at least that they're trained on
th|sasagU|deto use in their decision-making
processes in addition to other documents like
BDS 316?

A. | believethey are, yes.

Q. I'll have to come back to the race question.

Isthere any sort of tracking of completed
applications in terms of someone provides all the
documentary proof requirements, or at least
initially the field agent believes that they have,
isthere any sort of tracking of the outcome of
those applications? |I'm assuming that not all
of --

A. Asidefromissuing aproduct or -- I'm not sure
what you mean.

21 Q. Interms of whether a product issues, in terms of

22 what the basis for rejection would be -- for

23 denia would be.

24 A. Oh. If they weren't issued a product?

25 Q. Right.

Page 63
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the front-line staff window, and if it makesit

past that point, it's going to be approved no

matter what?
A. | don't know the answer.

Q. Okay. Isthere any tracking whatsoever of sort of
mail-in renewal applications in terms of their
approval or rejection rates?
A. For ID cards, you mean?

Q. ForID cards.
A. | don't know. Somebody in BDS would be ableto
answer that.

Q. Do you have any idea of who?

A. Waell, | was going to say Alison Lebwohl, but I'm
afraid you're going to tell me that she said to

talk to me.

Q. And state law does not -- in DMV policy, you're
not required -- currently you're not required to

scan all the documents that are provided in
conjunction with an MV 3001 or MV 3004 application
form, correct?

A. Correct.
22 Q. But you will be under -- oncethe Real ID law is
23 implemented in 2013, correct?
24 A. Correct.
25 Q. And how will you store and preserve those
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documents? Just as PDFs, you know, that are
scanned?

A. | don't know.

Q. Do you know whether theideaisto scan the
primary documents only if the application is
accepted or also if the person presents certain
documents but, you know, is lacking one or two
things that they still need to bring in?

A. | don't know.

Q. Hasthere been separate tracking of MV 3001 and
MV 3004 since the photo ID requirement was enacted
in terms of how many free state ID cards you're

13 issuing, et cetera?

14 A. Wedo amonthly report on the number of ID cards

15 that areissued and the percentage that are free,

16 | believe.

17 Q. Why don't we back up just to this Exhibit 94 that

18 | handed you. Isthisa State Legislature

19 committee that this was intended for?

20 A. Correct. | don't remember if it was the Senate or

21 the Assembly.

22 Q. Okay. Andwhat was the purpose of this document?

23 A. | believethiswas-- | believe that thiswas

24 testimony that the DMV provided to the committee.

25 Q. It was after the enactment of Act 23, so what were
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Q. Best guess.

A. My best recollection of how that's done, yeah, is
that people who checked the -- either of the
two -- the two boxes other than U.S. citizen box
would bein that, | guess, 2.3 percent.

Q. Sointhissenseyou're relying on the customer's
representation as to their citizenship statusin
order -- that'swhy it says "believed U.S.
citizens' as opposed to, you know, confirmed or
definitely U.S. citizens or noncitizens, right?

A. Right. If somebody checksthe non-U.S. citizen
box, they have to provide documentary proof that
they're in the country legally. If somebody
checksthe U.S. citizen box as arenewal, we do a
socia security verification. If they check that
box as an original applicant, they have to provide
documentary proof of U.S. citizenship.

Q. Understood. Andtheresno-- and | guessthisis
the more important question, isin Exhibit 93 and
Exhibit 94 when you state these figures, these
figures include people who are noncitizens at the
time they applied, but they may very well have
become citizens since they obtained their DMV
product, correct?

A. Correct.
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you trying to get at in sort of analyzing a

variety of potential difficulties eligible voters
might face and/or how many eligible voters might
need to go through this process?

A. It appears-- | don't recall why we did it, but
you're correct. Your assessment is correct on
what it appearsthe intent is.

Q. Will you talk to usalittle bit about the figures
in the first two questions? So starting with the
first, how many people in Wisconsin have an
unexpired driver'slicense or an ID and are over
18, it saysthose who are at least 18 -- greater
than or equal to 18 holding unexpired Wisconsin
driver'slicenseor ID, 4,350,617. And that
figure has obviously gone down alittle bit from
Exhibit 93. That'sjust run using asimplefilter
in the CMS, correct, for age?

A. That'swhat it appearsto be, yes.

Q. And then how would they further filter it for the
4,250,018 figure, you know, siphoning -- sort of
siphoning off, segregating out the noncitizensin

22 themix?

23 A. Wadll, | can't tell you mechanically.

24 Q. Right.

25 A. | cangiveyou my best --

©O© 0N O A~ WDNPRP

N R R R R R R R R
O ©WW~NOUNWNIERO

21

Deposition of PATRICK FERNAN, 4/2/12

© 00N O WNPRP

el e N = S S
o0 hNWNRERO

Page 69

Q. Sothosefolks could have been naturalized

subsequent to when they applied for adriver's
license or state ID card and now be eligible to
vote, correct?

A. Correct.

Q. And DMV has no way of tracking that and doesn't
have any cause to track that, correct?

A. Correct.

Q. And then on the second sort of bullet -- not
bullet point, but second question in Exhibit 94,
"What is the difference between Wisconsin DL/ID
product-holders and eligible voters," it says,
"2010 eligible voters per information received
from Reid Magney at GAB."

Do you know how this figure of 4,372,302 was
calculated?

A. How GAB calculated it?

Q. Right.

A. | don't know.

Q. Andthen it says, difference between eligible
voters and unexpired U.S. citizen DL or ID holders
who are greater than or equal to age 18 as of
July 1, 2011, is 122,284.

Do you have -- do you believe thisfigureis
accurate?
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1 A. Currently or wasit accurate when -- 1 that?
2 Q. Wasit accurate at the time? 2 A. | canthink of two that I've heard of recently.
3 A. | can't attest to the accuracy of the GAB numbers, | 3 Q. And what are the nature of those cases?
4 and | don't recall if over the course of time 4 A. Weél, it'sbeen awhile. One of them was somebody
5 we've -- when running these numbers, which we've 5 wholived in Hawaii and didn't want to surrender
6 done acoupletimes, | don't remember if when we 6 their Hawaiian driver's license even though they
7 did this Exhibit 94, if we took and moved 7 were asserting Wisconsin residence. And then |
8 out-of-state notation, if we removed those or the 8 forget what the other state was. And these were a
9 deceased. It may have been done or it may not 9 while ago.
10 have been done. | don't recall anymore. 10 MR. SHERMAN: I'm going to introduce
11 Q. Andsamewith lost or stolen ID cards, we haveno |11 this as Exhibit 96.
12 way of knowing whether acard islost or stolen, 12 (Exhibit No. 96 marked for identification.)
13 correct? 13 BY MR. SHERMAN:
14 A. Yeah. | don't understand how that really is 14 Q. Do you recognize that document?
15 relevant, but correct. 15 A. | don't recognizeit. It'san email from
16 Q. Okay. Haveyou come acrossalot of folks, | 16 Jim Miller and | am on the CC list.
17 mean -- well, let me rephrase this. 17 Q. Andisit atrue and accurate copy?
18 How many people have you come acrosswho are |18 A. | believe so.
19 struggling to prove citizenship just in your 19 Q. You cantake amoment to read the facts, just
20 capacity? 20 probably read them in reverse order.
21 A. Socitizenship, they have to provide the -- you 21 A. Okay.
22 mean they're not born in the United States? 22 Q. Sointermsof this case specifically, this person
23 Q. How many U.S. citizens -- 23 has moved full-time to Wisconsin, so they would
24 A. Oh, okay. 24 need to obtain anew DMV product in order to
25 Q. --who are€ligible to vote trying to get a 25 continue driving in Wisconsin, correct?
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state ID card so they can vote and are struggling

to get a birth certificate so they can obtain a

DMV product?
A. | don'tthink | personally talked to anyone.

Q. How many people would you say you've come across
who are struggling for a different reason to

fulfill the documentary proof of citizenship
reguirements such as name discrepancies between
their birth certificate and various other

documents?
A. | know that there are some, but | don't -- |
haven't spoken -- | don't recall speaking to

13 people specifically myself.

14 Q. Waéll, how many people have you heard about?
15 A. 1don't know.

16 Q. And same with respect to the prior question, how
17 many have you heard about?

18 A. Correct.

19 Q. How many people have you heard of who are sort of
20 what are collectively known as snowbirds who, you
21 know, live part of the year in Wisconsin and live
22 out of state some other portion of the year, you
23 know, and aretrying to get astate ID card but
24 will need to surrender some sort of out-of-state
25 product? Have you heard of alot of caseslike
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A. Asrequired by statute, yes.

Q. Let'ssay they aren't relocating full-time to
Wisconsin, but they spend half their year in
Wisconsin, and then the colder months they go to
Florida. Would you require someone like this to
surrender their Floridadriver'slicense in order
to obtain a Wisconsin state ID card to vote?

A. If they are asserting that they are -- well, it
has nothing to do with voting. If they're
asserting that they're a Wisconsin resident and
they wish to obtain adriver'slicense or ID card,
yes.

Q. Sowould that person then haveto -- let's say
Florida. Let'sjust -- | don't know for the
moment, but let's say Florida has the samerulein
terms of surrendering the out-of-state document.
Would they have to surrender their Wisconsin
state ID card or driver's license when they go
back to Florida and then do the same thing when
they move back to Wisconsin?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: So should | answer?

MS. BENEDON: Y ou can answer if you know
the answer.
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THE WITNESS: You may liveina
different state for part of the year and still be
aresident of either, in your example, Wisconsin
or Florida, so you would not need to switch back
and forth.
If you're aresident of Wisconsin and
you live for six months or nine months or whatever
in another state but you're a resident of
Wisconsin, you're aresident of Wisconsin.
BY MR. SHERMAN:
Q. For driving purposes?
A. Thestatute -- | don't -- there's a statutory
definition of residency. | don't know what itis
off the top of my head.
Q. Sothat person that I've described would need to
submit their -- surrender their Florida driver's
licensein order to be able to get a state ID
card, correct?
A. If they were asserting that they are a Wisconsin
resident, yes.
Q. Soeventhough -- let's say they don't intend to
drive at al in Wisconsin but they just want to
keep their Florida driver's license so they can
drive when they're, you know, in Florida. Why
can't they obtain a Wisconsin state ID card, not
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surrender in order to obtain a Wisconsin state ID
card?

MS. BENEDON: Objection. Callsfor
speculation. Y ou can answer if you know.
THE WITNESS: If they are asserting they

are Wisconsin residents, then they're Wisconsin
residents and they have to surrender their
out-of-state product.

BY MR. SHERMAN:

Q. Soyoutakeit that there probably are students
like this who do have out-of-state driver's
licenses, they turned 18, they got it when they
were in their last year of high school, they come
to their first year of college, and they'll
probably have to surrender that out-of-state
driver'slicense, correct?

A. If they want to be Wisconsin residents.

Q. Andif they want a Wisconsin state ID card,
correct?

A. Correct.

Q. Doyou know, isresidence for driving and voting
purposes, is that the same definition? |Isthat
applied in the same manner?

A. | don't know what the definition is for voting.

MS. BENEDON: Can we take a short break
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for driving purposes, just a Wisconsin state |D
card without surrendering that Florida driver's
license?

A. Because you're either a Wisconsin resident or
you're not a Wisconsin resident.

Q. All right. Have you come across some other cases
like this?

A. Like--

Q. That I'vedescribed. Not specifically
Mr. Hiram Roman, but other snowbirds who have
driver'slicensesin other states.

A. Wadll, the Hawaii example| gave you, and | think
there have been one or two others.

Q. Do you think there's prabably a couple -- you
know, maybe 50 or 100 other caseslikethisin
Wisconsin?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: | don't know.

BY MR. SHERMAN:

Q. Doyou think that students who cometo, say, you
know, University of Wisconsin-Madison from other
states or come to Marqguette University are
probably in the same boat, have an out-of-state
driver'slicense that they'll be forced to
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soon? If you want to finish your current line of
questioning or -- | don't know if thisis agood
time.

MR. SHERMAN: Yeah. | only have one
other in thisline of questioning and then we'll
take --

MS. BENEDON: Okay. Why don't you
finish up and we'll take a break soon.

BY MR. SHERMAN:

Q. I'vecome across -- | don't have the specific
document on this, but | don't think | need to just
to ask you about this. At some point, | think it
was prior to 2005, there was a circumstance in
which DMV would issue an ID card without a photo,
but not for areligious exemption; is that
correct?

A. | don't know.

Q. So then you wouldn't have any idea of how many of
those kinds of cards are in circulation, correct?

A. Correct.

MR. SHERMAN: All right. We cantakea
break.

(A recessistaken from 10:32 am. to 10:40 am.)

BY MR. SHERMAN:

Q. Back ontherecord. I'll just ask you one
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1 question about Exhibit 95 before we move on from
2 the numbers and data stuff.
3 Sothisdocument, Exhibit 95, concerns the
4 sortsof numbers of IDs that have been issued --
5 inpart it concernsthe number of IDs that have
6 beenissued since Act 23 was enacted, at least as
7 of December 29, 2011, correct?

8 A. Yeah. | think it's through the month of November
9 of 2011.

Q. Okay. Have you seen sort of any increasein the
11 rate at which people are applying for state IDs

12 since Act 23 was passed?

13 A. Itlookslikethe number of IDsissued isup as

14 of -- you know, for the first six months or five

15 months 5,000 -- or 4500 over the same period in

16 2010 and 6500 for the same period in '09.

17 Q. Canyou show me where you're looking?

18 A. I'mlooking at the cumulative total IDsissued.

19 Q. So you meant 45,000, right?

20 A. Sorry. Yeah. But the difference between '10 and
21 '11is4500.

22 Q. Oh, | got you. Soit went up about 4,500.

23 Understood.

24  Sol want to ask you afew questions just

25 about the DMV's effortsin terms of public

10
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any customer really needsto apply for adriver's
license or state ID card, correct?
A. Correct.

Q. And they've used that information, asfar asyou
know, in their website, their presentation

materials, correct?
A. That's my understanding, yep.

Q. And you have a hotline that's run by the Driver
EI|g|b|I|ty Unit in BDS; isthat correct?

Yes.
And when was that first created, if you know?

| don't remember the exact -- | don't remember.
But the hotline predates Act 23, correct?

Yeah. We have aphone center. There'stwo
d|fferent phone centers that would answer about
driver'slicenseor ID cards. Oneisin our

driver information section and the other oneis
the section that you were referring to, and those
have been public phone lines since I've been with
the DMV.
21 Q. Butit'sanew thing, right, that GAB feeds calls
22 from its hotline into the DMV hotline, correct?
23 A. Correct.
24 Q. Anddoesit gotothe hotlineat DMV or doesit go
25 straight into the queue to reach a customer -- a
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education and outreach, and specifically since

Act 23 went into effect. Have you done anything
differently -- you've basically testified that

nothing has changed for DMV other than you issue
state ID cards for free now when people ask for
them for voting purposes and that you've

liberalized the proof of residency requirement.

What steps has the division taken to assist

the public in getting state ID cards to vote and
assisting them in an informational sense?
A. Wédll, we've worked extensively with GAB sincel
believe that they were given a certain -- | don't

know how much money in the law, to do outreach and
education. And so we've worked with them to
provide them our information to get that -- to get
what's needed to get a product.

Y ou know, from a customer service

perspective, we don't want people coming in who
don't have what they need to get their product,
whether it's voting or not voting. We don't want
people to have to make two visits.

Q. Understood. And so you're talking about the Bring
23 It to the Ballot website, in that whole campaign
24 you've helped supply information to GAB so they
25 can have accurate information about what voters or
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1 transportation customer representative, | believe

2 iswhat they're called?

3 A. Um-hum. Wéll, Alison Lebwohl will be able to

4 answer for sure, but it's my understanding that if

5 somebody cals GAB and it gets transferred to DMV,

6 that it doesgo to that specific unit in the

7 qualifications and issuance section rather than to

8 our larger, more general driver'slicense number.

9 Q. Andif someonewinds their way through the DMV
phone tree and ultimately reaches a human being
and that human being learns that it's more of a

12 GAB Act 23 question, isthere away to feed that

13 question back to GAB?

14 A. | believethereis, but | can't tell you exactly

15 how that works.

16 Q. But when | -- to be more specific, though, is

17 thereaway to feed it back, you know, transfer

18 them by phone, or at that point would you have to

19 send an email to someone at GAB to follow up with

20 that person?

21 A. I'mnot sure.

22 MR. SHERMAN: Let'stake alook at two

23 additional exhibits. Thisisgoing to be 97.

24 (Exhibit No. 97 marked for identification.)

25

10
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1 BY MR. SHERMAN: 1 have given presentations to community groups
2 Q. Do you recognize this document? 2 relating to what you need to get a product.
3 A. lIt'san email chain that includes an email from 3 Q. Sothosefirst four are mostly just -- you're
4 me. 4 saying that's GAB's domain and DMV doesn't really
5 Q. Andisit atrue and accurate copy? 5 havealot todointermsof public education on
6 A. | believe so. 6 them?
7 MR. SHERMAN: And thiswill be 7 A. Wedll, wework with GAB. We don't have the ability
8 Exhibit 98. 8 to do much public education, but we've had our
9 (Exhibit No. 98 marked for identification.) 9 dstaff out giving presentations when we talked to
10 BY MR. SHERMAN: 10 people. I've madeit apoint in mediainterviews
11 Q. Do you recognize this document? 11 that | did to make sort of the same points.
12 A. Thisisan email chain that includes an email from |12 Q. Why isit that DMV isnot able -- doesn't have the
13 meto GAB officials and one back fromthemtous. |13 ability to do much public education? Why do you
14 Q. Andisit atrue and accurate copy? 14 say that?
15 A. | believeitis. 15 A. Wédll, | thought you said public outreach. I'm
16 Q. Soin Exhibit -- these were written around the 16 sorry. We can't make mediabuys. Wedon't have a
17 sametime, correct? Actualy, they were written 17 budget for that.
18 onthe same day, correct? 18 Q. And beyond media buys, though, in terms of
19 A. Yes. Thetwo notesfrom me were written on 19 brochures or posters, you know, and signage at
20 October 17, 2011. 20 different offices, are you able to do certain
21 Q. Andjust to takethe -- well, looks like the 21 thingslike that that would be relevant to the
22 earlier oneyou wrote at 8:31 am. on 22 first four items?
23 October 17th. You said, "So in anutshell, key 23 A. Yeah. And we've donethat. Theissue, though,
24 issues show up in thisinteraction that happened a 24 with signage, though, of course, isyou could have
25 couple of weeks ago at Oconomowoc. We have people |25 asign up for everything and then nobody would
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with valid product who don't know they don't need
anything else who they come in, people who comein
for new address because afraid they can't use
their product without an address, people comein
without necessary documentsto get a product,
people being told by outside groups they need to
come in when they don't, people talking to GAB
apparently but still coming in when they don't
need to."

| imagine, you know, people come in without
necessary documents to get a product, that's been
aproblem both before and after Act 23, correct?

A. Correct.

Q. That's not something that came into existence with
Act 23. But if you could talk for a minute just
about each of these five concerns that you raised
or common misperceptions. How have you been
addressing each of thesefive, if at all?

A. Wadll, thefirst four bullets, they're partially
addressed by the GAB outreach, which | think
started in December or January. |I'm not exactly
sure when they started it. Our staff talked -- |
know I've talked, as| said earlier, to three or
four different callers about these exact issues.
| believe that there have been afew DMV staff who
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read any of it. Sowetry to bejudiciousin our
use of signage in the offices.

Q. What sort of signs have you put up in customer
service centers post Act 23?

A. | believetheresasign about afree ID being
available for -- I'm not exactly sure what the
verbiageis.

Q. Doesit makeit clear that duplicate | Ds are now
freeaswell?

A. I'mnot sureif that's been changed.

Q. Who would know the answer to that?

A. KristinaBoardman.

Q. Andthen asfar asthelast one, you know, what is
exactly being described in the fifth bullet point
here? "People talking to GAB apparently but il
coming in when they don't need to," meaning GAB
made some error as to whether anew ID was
required?

A. Wédll, I'm referring to the email that mineis
attached to, and it looks likeit's the last
sentence, where Caleb Haugen, who's the team
|leader of the Watertown travel team, said that the
person he talked to had contacted GAB before
coming in but was not clear on what information
she had been given by the GAB.
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Q. And then these are dlightly different concerns
that you raise later the same day on Monday,
October 17th. So in Exhibit 98 you wrote later in
the day around 4:16 p.m., you said on page 2 --
there'sthree bullet points. It saysthat you're
addressing sort of common misperceptions again.

"The perception that thereis a'voter 1D
product that is separate from the Wisconsin DL,
ID, or other valid ID product that is needed to
vote. About 12 of the 20 seniors on the bus
already had an unexpired Wisconsin driver's
license or ID product that could be used for
voting, so they conducted no business with us that
day and did not need to have comein."

Let'stake that first one first. How
widespread is the misperception that there'sa
separate voter ID product?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: | don't know.

BY MR. SHERMAN:
22 Q. Haveyou seen more cases of this since October of
23 last year?
24 A. |don'trecall.
25 Q. And isthere aparticular reason why you think
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1 Q. Arethere, you know, more than 50? Lessthan 50?

2 Doyou have any idea?

A. | canrecal only -- | can only think of four or
five.

Q. Isitjust asign at the DMV's CSCs or do you have
any sort of video that, you know, explainsthis
process or the new requirements for people?

A. There are no new requirementsfor DMV.

Q. Right. That explainsthat avoter ID isbasically

10 afreestate ID card and that they can get it for

11 free?

12 A. I'mnot aware of any video. | don't believe there

13 isavideo.

14 Q. So the second concern you raise here -- this may

15 have been repeated on the other one. | may have

16 asked you about thisaready. So I've aready

17 asked you about the perception that the Wisconsin

18 driver'slicense or ID product needsto have the

19 correct address.

20  And then the last, "The perception that

21 everyone needs aWisconsin driver'slicenseor ID

22 tovote. Based upon the limited information that

23 was provided to us from the staff of the

24 retirement home, it would seem these customers

25 would all have been eligible to vote absentee with
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maybe seniors would have more -- Wisconsin seniors
would be more vulnerable to believe this?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: | don't know.

BY MR. SHERMAN:

Q. And hasthe division been doing anything to combat
this misperception or just relying on GAB to
combat it?

A. And our outreach efforts, the presentations that
our staff have given, the calls that we've had. |
know | personally have had some calls.

Q. Soyou can at least answer that basic question,
that, no, malam, thereis no -- or no, sir, there
is no separate voter ID product, it'sjust a
Wisconsin driver's license or state ID card, and
the state ID card is available for free?

18 A. Correct.

19 Q. How many staff presentations have been done?

20 A. I'mnot sure.

21 Q. Do you know who their -- the general audience

22 usualy isfor those?

23 A. |think we've-- | don't know. We've had

24 different groups request. | don't recall what the

25 groupsare. Or who they were, | mean.
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1 no Wisconsin driver'slicense or ID product under

2 thelaw asit relates to residents of nursing

3 homes, et cetera.”

4 I may have asked you this before, but you

5 know, are CSC employees authorized to discuss, you

6 know, the exemptionsin the Wisconsin photo ID law

7 with applicants?

8 A. I'mnot even surel'm right when | wrote that, and

9 s0no, they are not. They should not be
discussing that exemption because that's not our
business.

Q. Soif someone, you know, brings awhole busload
of, you know, senior citizens in from aretirement
home, you'll just process al 20, 25 of them, you
know, have them al go through the state ID card
process even if someone actually knows

17 definitively that they should check with the GAB

18 because they may be exempt?

19 A. | don't know exactly what a customer service rep

20 would do.

21 Q. Andyou don't know what instructions may exist on

22 that procedure, if any?

23 A. Correct.

24 Q. Soback on the hotline for a moment, to the extent

25 you know the answers to these questions. Do you
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know if they're giving information about the
documentary proof requirements on the hotline?

A. | believethey are.

Q. And they're reaching actual individualsto speak
with, right? It's not all automated, sort of
listing out the documentary proof requirements?

A. | think it's both, that you can get to aperson if
you want it, but we try to make that unnecessary.
We try to get the information out of there because
it's so much quicker to listen to the information
than to wait to talk to arepresentative.

Q. And when they list out the documentary proof
reguirements on the hotline either as an
automated -- in an automated way or if someone
lists them out speaking with them in person, do
they mention any exceptions like the MV 3002 form
and procedure?

A. | don't know.

Q. Andistheinformation standardized in some way?
I imagineit is on the machine, but you know, for
the people who are fielding calls, isthe
information they're providing standardized in some
way? Do they have a script, for instance?

A. | don't know.

Q. Do you know whether the DEU staffers, the people
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1 representatives, yes.

2 Q. Transportation customer representatives?

3 A. Thank you. Yes.

4 Q. Sorry. I'mjust checking.

5 A. Yep.

6 Q. So peoplefielding calls can speak to alive --
7 sorry. People calling in can speak to alive

8 person who speaks Spanish, right, and not just

9 hear an automated Spanish -- you know, Spanish
language list of proof -- you know, documentary
proof, et cetera?

A. Correct.

Q. Andisthe same service available in Hmong?

A. | don't believeit iswith our staff. | believe
that there are trand ation services available.

Q. I wantto ask you alittle bit about just the
website itself. You know, when a policy changes,
such as the proof of residency policy that changed
recently to add afew more items, including the
homeless residency documentation policy we
discussed, does that trigger only an update to the
DMV website or do you automatically start trying
toinitiate formal rule-making with a scope
statement?

A. No. Wedon't automatically do that.

19
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fielding these calls, are they relying on 102.15
or BDS 316 or some other DMV form?

A. | don't know.

Q. Alison Lebwohl or Jeremy Krueger would be more
likely to know the answers to those questions,
correct?

A. Correct.

Q. Isthereany -- and do you get any information
from the hotline in terms of the types of problems
that people are calling in with? Isthere any
analysis done of what's -- what people are having
guestions about?

A. I'veinquired about the types of issues that
they're hearing, although I haven't heard anything
for months about specifics, but back in the fall,
early winter. Because we talked about it at our
weekly meetings, but now I'm not recalling
specifics of what they might have said.

Q. Doyou know if DMV counsel reviewed whatever
materials DEU employees are using to field calls
and answer questions?

A. | don't know.

Q. Arepeoplefielding calls -- are there Spanish
speakers who are fielding some of the calls?

A. Wedo have Spanish-speaking customer service
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Q. Sowhat doestrigger a scope statement at DMV in
terms of when you modify one of the requirements
to apply for adriver'slicense or state ID card?

A. Waell, somethingsare-- in our DLM arenot in
rule or statute. There are policies and then the
thingsthat arein rule that specifically need to
be modified. In this case we're doing the
modification in association with Real ID.

9 Q. Withthe proof of residency regquirements?

10 A. Aspart of that modification.

11 Q. AndRea ID will require two forms of proof of

12 residency; isthat correct?

13 A. | believethat's correct, yes.

14 Q. Anddoesthat -- wasthat part of the impetus for

15 liberalizing the proof of residency list?

16 A. No.

17 Q. Sowhat wasthe driving force behind seeking

18 rule-making for the proof of residency list?

19 A. Waéll, because we had made some changes and we were

20 opening up therule to changeit for Real ID, so

21 it seemed appropriate to do it for other things

22 that needed changing as well.

23 Q. Let metak toyou alittle bit about just the

24 websiteitself. Areall the necessary forms and

25 information to obtain afree state ID card for
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1 voting purposes up on your website as far as you

2 know?

3 A. Youmean, like, the application?

4 Q. The application, the documentary proof

5 requirements.

6 A. | bdieveitis.

7 Q. Isthe MV 3002 form for people who do not have a
8 record of their birth on file with the Vital

9 Records Office, isthat up online?

A. | don't know.

Q. Isthere any reason not to have the MV 3002 form
12 not up onlineg?

13 A. No.

14 Q. Isthere any information about any exception to
15 any of the documentary proof requirements, is any
16 of that up on the website?

17 A. 1don't know.

18 Q. Takealook just quickly at -- any reason not to
19 have exceptions on the website?

20 A. Wadll, yes. Intheinterest of how much

21 information do you want to have out there, will

22 people stop reading. You know, you haveto strike
23 abalance with that. And because an exceptions

24 processis sort of -- by default, they're -- it's

25 difficult to give specifics about what an
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to be 99.

(Exhibit No. 99 marked for identification.)
BY MR. SHERMAN:

Q. Do you recognize this document?

A. It'san email chain that includes two emails from
me.

Q. Andisit atrue and accurate copy?

A. | beieveitis.

Q. Do you see down the chain where -- well, just
midway on the first page before you responded,

Jim Miller says, "l agree with Donna. We would be
skating on thin iceif we start publicizing
exceptions to the genera guidelines. Thiswill

only add confusion to our customers and staff.
Giving out that type of information and then

having someone refused at the polls because a poll
worker didn't get the memo does not bode well for
us. Just my two cents."

First, on staff, why would the staff be

confused by publicizing exceptions to the general
guidelines?
A. I'mjust trying to think, are we talking about
voting or -- | don't know what this chainis

talking about.

Q. Thischainistaking about exceptions, you know,
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1 exception would be.

2 Q. Areyouworried that people will be confused or
3 that you just want to think people are going to

try to get around the documentary proof

5 requirements and you want them to fulfill those?

6 A. Both.

7 Q. Both. | mean, so how does anyone know that an
8

9

N

exception procedure exists other than if they're
told by a customer service center field agent?

A. | don't know that they would.

Q. Sobasically they haveto -- so aperson -- let's
12 say takethe MV 3002. A person hasto volunteer
13 that they do not have arecord of their birth on

14 file before they'll be handed an MV 3002 form,
15 correct?

16 A. | don't know.

17 Q. Butthat'sat least possible that -- it's at |east
18 possible that someone will comein to a CSC with
19 their baptismal certificate or their hospital

20 certificate and a CSC field agent will ssimply say,
21 "That'sinsufficient, you need your birth

22 certificate," rather than mention the MV 3002

23 procedure, correct?

24 A. It'spossible.

25 MR. SHERMAN: So this document is going

10
11
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inthe Act 23 requirement. So I'll ask it more
specifically first and then more generally.
This email chain is asking about exceptions,
asyou can see, exceptionsin Act 23 where someone
can vote -- as we've discussed, you know, vote
with an expired driver's license or state ID card
aslong asit expired after the most recent
genera election in Wisconsin. And basically
you're discussing whether or not to publicize
those exceptions to the general rulesin Act 23.
Why would -- presumably if your staff is
trained on what Act 23 requires, generally why
would they be confused by publicizing that?
A. Waell, thislooks like it's specifically about

using an expired driver'slicense or ID card to

vote. And I'm confused by that, so | would assume
that the staff are confused too. | mean, you have
to know when the last general election was and
what is ageneral election.

Q. And then why would it confuse customers who are
coming in? Wouldn' it be of benefit of customers
who are coming in to a CSC to know whether their
product is till good for voting purposes? And
they may not be able to follow up with GAB. They
may just be coming in to you.
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1 A. Wdl, if they've comein with an expired product,
2 they can renew it with us.
3 Q. Correct.
4 A. And they should be renewing it with us.
5 Q. Let'ssay someone comesin to renew a product but
6 they don't have what they need to renew that
7 product. Rather than, you know, let that person
8 labor under theillusion that they need a new
9 dtateID card, aDMV officia who's standing right
in front of them, afield agent could disabuse
them of the notion that they need a new product in
order to vote.
Now that you're in the voting business,
14 quote, unquote, shouldn't DMV field agents be
15 saying thingslike that as well?
16 A. I don'tthink so. I don't think that's our
17 business.
18 Q. Okay.
19 A. They could refer them to GAB to ask if they can
20 usethat product to vote. | don't know if they do
21 that or not, but that would be the extent of what
22 | would be comfortable with our staff doing.
23 Q. So even though your agency has basically been
24 enlisted in voting regulation, you're not
25 instructing DMV field staff to say anything even

10
11
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13
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1 somebody would --

2 Q. Atsome point get it wrong?

3 A. --getitwrong.

Q. Do you think, though, the GAB has done enough
outreach on issues like that, like the expiration

date or correct address not needing to be on the
photo ID, you know, based on the fact that DMV
field agents are hearing these questions so often?

A. Waell, since we didn't hear about problemsin the
election that it wasin place, it appears that

11 they did do agood job.

12 Q. Youdid not hear about any elections, say, with --
13 A. Being turned away improperly | mean.

14 Q. Youdidn't hear about any people who were being
15 turned away for lack of acorrect address on their

16 photo IDsin the February 21st election?

17 A. | didn't.

18 Q. Okay. So back onthe website. Isthere any

19 information about the proof of name and date of

20 birth petition procedure? And if you need to

21 refer to wherethisis, in Exhibit 24, thisis

22 referenced in 102.15 at page 3 under sort of

23 what's 3(b) and (c). So petition procedure for

24 proof of name and date of birth. And it says,

25 "Note: Form MV 3002 certification of name and

© 00N O 01 b
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as simply as your product is still good to vote
under this expiration date exception, correct?
A. Theonly thing we do with voting isissue free
IDs.

Q. FreelD cards. Okay. So everything that concerns
Act 23 hasto be answered by GAB. Y ou won't
correct that -- you know, those misperceptions?
A. Wadl, | don't think that's a true statement. |
think we have had staff, I'm sure, provide
information.

Q. Butinasystematic, formalized fashion, you're
12 not instructing DMV staff to make these uniform
13 suggestions or uniform corrections when people
14 come in with misperceptions like this, correct?

©O© 0N O A~ WDNPRP
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15 A. About thisone, that istrue.

16 Q. Okay. Do you know of any instancesin which
17 someone has been illegally turned away for not

18 having a proper address on their driver's license

19 orID card?

20 A. No. It wasmy supposition that it would happen,
21 but I'm not aware of it happening.

22 Q. Why wasit your supposition?

23 A. Wadll, because there's so many hundreds, if not

24 thousands, of voting officials out there. And
25 thisisabrand-new thing, and | was guessing that
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date of birth." Isthis procedure herein
102.15(3)(b), isthis broader than MV 30027?

A. | don't know.

Q. Whether or not it is, isthis petition procedure
publicized in any way on the website?

A. | don't know.

Q. Doyou have any linksto state and local vital
records offices throughout the country and in
Puerto Rico on the website?

A. | don't know.

Q. Should there be?

A. Waell, I guessthe need for them is so remote and
the cluttering of the website an issue, I'm
inclined to say that it's not necessary.

Q. Why isthe need for them so remote if you require
birth certificates of all U.S. citizenswho are
first-time applicants for Wisconsin driver's
licenses or state ID cards?

A. Becauseit's not aproblem for the vast mgjority
of people to provide that, because they do.

Q. Rignht. But for the folks who, you know, are
struggling to get a birth certificate, wouldn't it
be of benefit to them to have that information in
the same place as they're looking for all the
information on how to apply for adriver'slicense
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1 or state ID? 1 A. Correct.
2 A. I thinkit'sso remotethat | don't know that it 2 Q. Allright. Andintermsof applying for a
3 isabenefit to the vast majority of our 3 social security card, do you know if DMV customer
4 customers. 4 service center field agents, do they ever engage
5 Q. Wél, | mean, the application procedure itself, 5 in helping peoplefill out that application or
6 needing to apply for abirth certificate is not 6 sort of shepherd them through that process?
7 remote, correct? | mean, there are people, 7 A. | don't know.
8 probably thousands of them, who are applying for 8 Q. Haveyou sent any letters out since Act 23 was
9 their birth certificate, a certified copy of their 9 enacted, any letters sent to any folks to inform
10 birth certificate for thefirst time -- 10 them that they need to renew their ID cards or
11 A. Correct. 11 driver'slicenses?
12 Q. --correct? 12 A. Yeah. Wedo postcards now. | believe when it was
13 A. Correct. 13 first started it was still aletter.
14 Q. Sothat they can apply for astate ID card. You 14 Q. How often do those mailings go out?
15 may have this belief that only aremote -- you 15 A. | don't know. I think you get your renewal notice
16 know, it's remote that certain people have 16 typicaly six to eight weeks prior to your
17 problemsin that process, but everyone needsto go 17 expiration date, | believe.
18 through that application procedureif they're a 18 Q. Six to eight weeks?
19 first-time applicant, correct? 19 A. Wadl, I'mnot sure. That'swhat | think.
20 A. Correct. 20 Q. Areyou reaching out to any holders of DMV
21 Q. Sothen it would be of benefit to havethose BC |21 products by email?
22 applications or alink to them up on the website, 22 A. Weare -- other than if they email us and ask for
23 correct? 23 anemail response, we're not doing, like, a
24 MS. BENEDON: Objection. That question 24 renewa notice viaemail. Isthat what you mean
25 was aready asked and answered. 25 or--
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1 BY MR. SHERMAN:

2 Q. Istherealink to the state department website

3 application on U.S. passports?

4 A. |don't know.

5 Q. Andaretherelinksto the Social Security

6 Administration website and information about how

7 toobtain asocia security card?

8 A. | don't know.

9 Q. Should there be?
10 A. Maybe.
11 Q. If someone doesn't have abirth certificate, does
12 DMV do anything to help them with the application
13 process?
14 A. | can't answer exactly what our customer service
15 staff would tell a customer in that instance.
16 Q. Youdon't know of any instances, though, where a
17 field agent at a CSC has sent in an application on
18 behalf of an applicant, though?
19 A. What do you mean?
20 Q. Meaning that they helped them fill it out or, you
21 know, sent in an application to avital records
22 office.
23 A. Wadll, | don't know if they ever have.
24 Q. And DMV in no circumstance will pay for birth
25 certificate application fees, correct?

Page 103
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Q. Just any -- just more broadly first, you know.
A. Wedo email correspondence with customers, yes.
Q. Okay. When they email you a question?

A. Correct.

Q. Do you do anything proactively to inform them
about, you know, renewals that are upcoming or
documentary proof requirements or --
A. No.

Q. Sotheonly sort of natification that goes out
from DMV, you know, as an initial, you know,
communication from DMV to the customer isthe
renewal notice by postcard?
A. Correct.

Q. And people can do one renewal by mail or online,
correct, without getting a new photo taken?
A. For ID cardsonly.

Q. ForID cardsonly. Okay. So that allowsthem to
go 16 years between photos, correct?

A. Correct.

MR. SHERMAN: I'll introduce this as
No. 100.
(Exhibit No. 100 marked for identification.)
BY MR. SHERMAN:
Q. Do you recognize this document?
A. Thisisan email chain that includes an email from
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1 me 1 A. Thisisan email chain that includes an email from
2 Q. Andisit atrue and accurate copy? 2 me.
3 A. | bdieveitis. 3 Q. Andisit atrue and accurate copy?

4 Q. Andwhenyou wroteto Ms. Riedel, "However, it's

5 important to note that DMV has no knowledge,
6 expertise, or information about voting
7 requirements or the voter ID law. The Government
8 Accountability Board (GAB) handles all of that,"
9 that's till your position today, correct?
10 A. Correct.
11 Q. Andif you could flip to Exhibit 62 in the binder.
12 If you could just take a moment to read -- well,
13 do you recognize this document?
14 A. It'sanemail -- two emails. One of themis--
15 I'monthe"to" line.
16 Q. Andisit atrue and accurate copy?

17 A. Am | missing a second page or is there not --

18 Q. No. There'snot asecond -- well, yeah, it may

19 have run on to something else.

20 A. Okay. All righty.

21 Q. But for our purposes --

22 A. It appearsto be, yes.

23 Q. Soyou seefar down where Alison wrote you, it's
24 the second to last paragraph in her email to you,

25 "l think there may be a middle ground that best

4 A.
5 Q. Andyou received some sort of inquiry about senior
6 citizenswith driver'slicenses that expire this

7 year, and thisis basically concerning the
8
9

| believeitis.

expiration date issue that we were discussing
before. And you got this question from an NBC
news anchor/reporter.

Thiswas a question, you basically were
willing to answer it in substantive part, but
then -- but said, "But again, GAB isthe
authority." Isthat correct?

A. Correct.

Q. Soyousad, "l believe that the answer to your
question is that an expired Wisconsin driver's
license or ID product can be used as photo ID for
voting purposes until after the general election
subsequent to the expiration of the product. But
again, GAB isthe authority."

Couldn't DMV employees -- just like yourself
herein this email, couldn't DMV customer service
center employees provide what they think the
answer is, be it what is an acceptable form of
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serves our customers needs. Perhapswe can
simply pass along some very standardized
information from GAB ('Well, sir, according to the
list I have from the Government Accountability
Board which determines which documents are
acceptable for voting, you can use a passport, a
university 1D, your Scooby Doo Club Card,
et cetera’ 'If you have more questions about
getting an ID or DL, I'd be happy to answer them.'
'If you have additional questions about whether
you are ready to vote, |'d be happy to connect you
to the voter hotline.)"

Is this your understanding of how DMV, and
specifically the DMV employeesfielding calls, are
handling these sorts of situations?

A. I'mnot sureifitis.

Q. Andwhy do you say that?

A. Waeéll, wehad alot of -- | recall discussing about
how much information we provide because of our
concerns about accuracy, and | don't recall
exactly where we landed on thisissue.

MR. SHERMAN: Thiswill be 101.

(Exhibit No. 101 marked for identification.)

BY MR. SHERMAN:

Q. Do you recognize this document?
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1 photo ID, what is an acceptable sort of, you know,

2 expiration dateif it expired after the last

3 genera dection, but just put the disclaimer on

4 it that GAB isthe final authority so don't take

5 my word for it, that's just what | think the law

6 is?

7 A. No.

8 Q. Youthink they should not be answering these

9 questions?

A. Correct.

Q. Youdid only here because this was a media
inquiry?

A. For two reasons. One, because | know alot more
about voter 1D than any of our customer service
reps do and I'm still not sure about the answer;
and two, because media, they presumably will be
double-checking their facts with the actual source
and not just taking my word for it.

Q. Has GAB done an adeguate job of informing DMV
staff, including yourself, as to what the
requirements of Act 23 are?

A. Wadll, | don't think there's much need for us to
know alot about Act 23 other than our part of it.

Q. Justthefreestate ID card part?

A. Right.
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Q. I'mgoing to ask you afew questions about access
to DMV customer service centers throughout the
state. So how many DMV offices are there now in
Wisconsin?
A. | believe there's 92.
Q. 92. And three of those are new or four?
A. That werein countiesthat didn't have service
8 before?
9 Q. Right. Never had a--
10 A. Yeah. | believeit'sthree countiesthat didn't
11 have service before.
12 Q. And there was an expansion of hours to meet that
13 20-hour per week, per county requirement in the
14 statute in how many counties?
15 A. I'mnot sure. | believeit was 36.
16 Q. 36. Okay. And now that these sort of expansions
17 have been made, there's still no DMV customer
18 service center hours after, say, 6:00 p.m.,
19 correct?
20 A. Ithinkit'sjust onelocation.
21 Q. Which location is open after 6:00 p.m.?
22 A. OdanaRoad in Madison, Wisconsin.
23 Q. Isn't the Odanarenewal center only open from
24 8:00to 4:00 on Saturdays?
25 A. You asked meif they're open after 6:00 anywhere,

~NOo ok, WN P
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A. Because people can renew their product up to one
year in advance, because we have 20 hours aweek
in each customer service center. It's sufficient.

Q. Andwhy aren't there more night or weekend hours,
particularly given how many people, you know, work
multiple jobs and, you know, may not be able to
get away from them?

A. Because the only transaction that needs to be done
in a customer service center anymoreisadriver's
license -- isobtaining adriver'slicense or ID
card. For renewalsyou can how renew your ID card
online once. And renewals can be done up to one
year in advance. And the average person only
needs to visit a DMV office once every eight
years. So standard business hours | believe are
appropriate and sufficient.

Q. Andwhat if people don't have access to, you know,
the online application and would need to come in?

A. They'll have to comein during one of the hours
that we're open.

Q. Sothey'djust have to know about the online
application option or, you know, they have to just
comein?

A. (Indicating.)

THE COURT REPORTER: What was your
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1 | thought. I'm sorry.

2 Q. Right. Areany --

3 A. Yes

4 Q. -- CSCsopen after 6:00 p.m.?

5 A. Yes

6 Q. Andthe Odanarenewal center, what are the hours
7 for that?

8 A. | believeit's open until 7:00 Tuesday through

9 Friday.

10 Q. Isthat arecent change?

11 A. No. | guess| could bewrong. | thought it was
12 open until 7:00.

13 Q. Okay. Do you know of any other CSCsin the state
14 that are open past, you know, 6:00 p.m.?

15 A. | don't believethere are any others.

16 Q. And do you know of any CSCsthat have weekend
17 hours besides what | thought was the Odana renewal
18 center?

19 A. That'sthe only one.

20 Q. Inlight of those facts, do you believe that your
21 coverageis adequate, especialy becausethisis

22 an election year and there's anew rule requiring

23 folksto get astate ID card in order to vote?

24 A. Yes.
25 Q. Andwhy isthat?
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answer?
THE WITNESS: Was there a question?
BY MR. SHERMAN:
Q. I wasjust saying, so they have to know about the
online application, and if they don't or don't
have the Internet, then they have to comeinto the
office to apply?
A. And the only thing you can do online is renew your
ID card or get aduplicate product.
Q. Understood. Because you'd have to take the photo
otherwise.
MR. SHERMAN: Can we introduce this as
102?
(Exhibit No. 102 marked for identification.)
BY MR. SHERMAN:
Q. Do you recognize this document?
A. Thisisan email chain that | am on the "to
or an email.
Q. Let meintroduce the other one so we can sort of
read them together.
So isthis atrue and accurate copy?
| believeitis.
MR. SHERMAN: And thiswill be
document -- Exhibit 103.
(Exhibit No. 103 marked for identification.)
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1 BY MR. SHERMAN:

2 Q. Do you recognize this document?

3 A. It'sanemail that isfrom Lynne Judd to an

4 IndianaDMV official.

Q. | redizethat you weren't CC'd here, but does it
appear to be atrue and accurate copy or do you
have any reason to doubt its authenticity?

A. 1 donot.

Q. Solet'sactualy take 103 first since she was
speaking with an Indiana DMV official.

So she was speaking with an Indiana DMV
official, sort of communicating with him by email,
| guess, in February of 2011 just before the law
was even enacted, trying to get a sense of what
thiswould entail in terms of their customer
services, correct? In terms of what it would
entail in terms of you modifying your customer
services to meet the need?

A. Correct.

Q. And Ron Hendrickson, who I'm not sure of his
official position, but | have to assume is maybe

22 thehead of BMV.

23 A. Right.

24 Q. Deputy commissioner, policy and programs at

25 Indiana Bureau of Motor Vehicles. He wrote, "We

Page 114
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1 Q. But there's been no conversations on whether to

2 expand the hours into weekday hours, nighttime

3 hours--

4 A. Correct.

5 Q. --sinceAct 23?

6 A. Correct.

7 Q. Okay. Andif you could look at Exhibit 102. You

8 were CC'donthisemail. So thisemail that was

9 sent from Lynne Judd, it concerns an analysis --
as she says, analysis of the possible demand for
DMV services, correct?

A. Correct.

Q. And do you see under the second sort of heading
"Wisconsin and Indiana Population and Density,"” it
saysthat Indiana has -- basically what I'm
interested in is the population density figures.
Wisconsin has 105 people per square mile and
Indiana has 181 people per square mile.

So there they're even more sort of socialy
dense, and yet they have expanded hours, both
in -- you know, vis-a-vis Wisconsin, to reach
their population both on weekdays, you know, later
into the evening and on weekend hours. Why
doesn't Wisconsin, which is more rural, bigger,
with 54,310 sguare miles to Indiana's 35,867
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operate the majority of our 138 branches 37.5
hours per week. Schedule is Tuesday, 8:30 to
7:00, Wednesday through Friday, 8:30 to 5:00, and
Saturday, 8:30 to 12:30. Additionally, Indiana
Code requires us to open al branches for
elections the day before, which istypically on
Mondays (we are normally closed Mondays) from
8:00 to 8:00 and the day of the election 6:00 to
6:00 to mirror the hours the polls are open.
Next, Indiana Code requires usto offer afree
identification card for those individuals who will
be 18 by election day if they do not already
possess a driving credential. Last, but not
|east, we also offer online renewals and
replacement credential transactions that are
available 24 hours a day, seven days aweek."
Have you thought about modifying Wisconsin
DMV's office hours to mirror something more like
Indiana's where they have Saturday hours for at
least four hours and are open on Tuesdaysin every
office until 7:00 p.m.?
A. About five years ago we looked at altering our
23 hours. | don't believe that we've done aformal
24 look at that since then other than meeting the
25 statutory requirements for the 20-hour offices.
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square miles, why doesn't Wisconsin DMV feel
compelled to expand its office hoursto reach its
people?

A. Do you mean expand to night and evening hours
or --

Q. Tonight and evening hours. Right. Y ou know, all
of it. To night and evening hours, to expand the
number of customer service centers beyond what's
aready provided. Night and weekend. Excuse me.
Night and weekend hours and, you know, to expand
the number of CSCsin the state as well.

A. Wél, in terms of the number of CSCs, we expanded
to meet the statutory requirements. We hadn't
considered expanding before because 92 percent of
our transactions are conducted at our 29 five-day
offices. So there is no demand at the other
places, especialy since no customer needs to
visit a CSC other than every eight years and they
can renew up to one year in advance.

In terms of the night and weekend hours,
we're limited in budget. Our staffingissetin
statute. So to expand hours means fewer people.
And when we look at the Odana office, fewer people
comein at night. Fewer people comein on
weekends than during the weekdays. Those are the
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1 hours people anticipate DMV services being

2 provided.

3 Q. Nothingin the statute required the expansion to

4 30 hours--

5 A. 20.

6 Q. Sorry -- to 20 hours happen all within weekday,

7 you know, daytime hours, correct?

8 A. | believethat'strue.

9 Q. You could have done nighttime hours, you could
10 have done weekend hours as -- you know, to meet
11 the quotaof 20, correct?

12 A. | believethat'strue.

13 Q. So mindful of how many people are low income,
14 working multiple jobs, you know, single parents,

15 wouldn't it have made sense, you know, in some of
16 these CSCs, particularly in areas like

17 Milwaukee County, to include at least one office

18 that had at least some hours, like Indiana has

19 four hours, to have some of that happen on the

20 weekend?

21 A. Weweren't given any staff or funding to increase
22 service in Milwaukee County as part of this act.

23 Q. Soit designated the funding for only certain

24 counties?

25 A. It wasto expand service to 20 hour -- to ensure
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has weekend hours and later hours, the customers
come during regular business hoursto that
station.

Q. Right. But that's just one office, though, right?

A. That'sthe only office. Correct.

Q. Right. So you have no way of knowing whether in
al the other counties outside Dane County,
whether or not there would be, you know, a great
deal of demand for DMV services and products
during nighttime and weekend hours, correct?

A. Correct.

Q. Soit'sentirely possible that Milwaukee County
may have, you know, hundreds or thousands of
people who might well take advantage of nighttime
or weekend hours, correct?

A. Correct.

Q. Andisit still correct that there will be no DMV
mobile units anywhere in the state to sort of
issue products either in rural areas or to people
who are not indefinitely confined but struggle to
leave their home?

A. That iscorrect.

Q. Hasany funding ever been provided for that
service?

A. No.
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1 we had service and 20 hours aweek in each county.
2 Q. Beyond what you were provided funding for, have
3 you considered doing it in light of, you know, the
4 number of low income families out there or single
5 parentsor just people who are working multiple
6 jobs?
7 A. Forthereasons| stated before in terms of what
8 thedemandisfor DMV services, the service levels
9 seem appropriate.
Q. Sojust because you haven't seen -- are those --
I'll retract the question.

When you talk about lower service levelsfor
13 nighttime hours and weekend hours, are you
14 speaking about service levelsthat you saw before
15 Act 23 was passed?
16 A. No.
17 Q. Okay. Soyou're--
18 A. Wait. I'msorry. I'm talking about service at
19 our one location that we have night -- assuming
20 I'm correct about 7:00.
21 Q. Right. Right.
22 A. -- and weekend hours, the Madison Odana Road,
23 formerly Madison Westgate office, that when you
24 |ook at customer volume at that station, even
25 though they're the only station in the state that

Deposition of PATRICK FERNAN, 4/2/12 Page 121

1 Q. Andit'sbasicaly just acost issue? If you had

2 thefunding, you would do it?

A. Staff and cost issue. | would say it's both.

Q. Butif you had the funding to hire the staff in
addition to vehicles or the machines -- the
equipment it would take to do it, the DMV would do
it, correct?

A. There's other issues associated with that. There
has to be staff in Madison to support us when
we're open typically. So if you expanded to
weekend hours or evening hours in a number of
locations, that means you would have to add staff

13 inMadison in Driver Servicesto provide support

14 for the customer service center staff.

15 Q. | think -- well, I'm talking about, like, sort of

16 roving unitsthat could, you know, just travel to

17 different locations. That's what you were

18 mentioning aswell?

19 A. Right. But DMV field offices are supported by

20 staff in Madison to provide them with answers to

21 certain issues.

22 Q. | understand. Okay. Do you know how many of the

23 92 DMV offices are accessible by public

24 transportation?

25 A. 1 donot.

w
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1 Q. AnddoesDMV have any plans to transport people
2 who say they need a photo ID to voteto DMV

3 offices?
4 A. Wedo not.

Q. Anddo you know if al DMV offices are compliant
with the Americans with Disabilities Act
reguirements?
A. 1 donot believethey al are.

Q. Sothey may not all be, like, wheelchair
accessible, et cetera?
A. There'sadocument that liststhe DMV offices that
need modifications to meet ADA standards.

Q. Allright. Going forward, I'm going to ask you a
bunch of questions about sort of the mechanics of
the driver'slicense and state ID card application
process.

Could you just tell usalittle bit about

initially just how doesit work? Y ou know,

someone comes in, they need a state ID card let's
say for voting purposes. They walk into a

customer service center, you know, that's -- and

let's say it's aqueued center where they can be
gueued to a specific line for that. How does it

work? What are the mechanics?

A. Wédl, I've never worked in a customer service
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they ensure the documentation is there that's
required. If it'sarenewal, it'samuch quicker
transaction.

And then currently, if it's one of our
five-day offices, you'll walk out with your
product, with your driver'slicense or ID card,
unless you're a new adult customer, in which case
you'll get a photo receipt. But within the next
several months, the plan isto go to 100 percent
central issuance, mailed product so that everybody
will be walking out with a photo receipt, whether
it'sfor adriver'slicense or an ID card.
Q. And dl of those will be good for voting purposes?
14 A. They are covered in the statute as valid for
15 voting.
16 Q. If you could flip to -- before you flip to
17 Exhibit 31, just tell me, what is your
18 understanding of an original application for a
19 Wisconsin driver'slicense or state ID card?
20 A. Soanorigina driver'slicenseor ID card isfor
21 somebody who has not had a Wisconsin product --
22 either has never had a Wisconsin driver'slicense
23 or ID card or has had a product that's been
24 expired for at least eight years. If your product
25 has been expired for less than eight years, it's
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1 center.
2 Q. Understood.
3 A. Sol'mnot an expert. Okay?
4 Q. Right. Understood. Asfar asyou understand.
5 A. Soyou'll comeinto the-- oneof our larger
6 officesthat has queuing. You comein totheinfo
7 desk where they take information to make sure --
8 tofigure out what kind of transaction it is.
9 Depending on how busy itisor slow it is, they
might do an assessment of your documents so that
you didn't have to wait to talk to a counter
person. They could seeif you were missing
something. And they typically give the person a
sheet and circle the document that you're missing,
and that happens at the counter as well if you get
there.
Then you're given aticket. If you're there
for avehicle transaction, you'll just wait to be
called to the counter. If you'retherefor a
driver'slicense or an ID transaction, you'll go
to photo, have your photo taken. And then you'll
wait to be called up to the counter where a
customer service representative will assist you.
And then if it'sadriver'slicense, they'll
go through the application. If it'san original,
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my understanding that you're treated as a renewal
customer.
Q. Soif you could flip to Exhibit 31. You may have
just answered my question about this, but | just
want to clarify. Do you recognize this document?
A. Thisisadocument that appears to be on our
public website for what it requires to obtain an
identification card.
Q. Isitatrue and accurate copy?
10 A. | believeitis.
Q. Okay. Andthenif you look down at the note
that's sort of midway in the page, "If you have
held a driver license in the past eight years and
now wish to apply for an original 1D card, you
would only be required to provide proof of
identity upon application for your ID card."
Certain phrasing issues aside, | don't know,
like, why it would be called an original 1D card
if they only have to show their proof of
20 identity --
21 A. That'sagood question.
22 Q. --andit'sarenewal. That should probably be
23 fixed, right?
24 A. | agree.
25 Q. And besidesthat point, thisis basically what
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you're describing, right? Someone who hasa DMV
product that expired more than eight years ago,
let's say ten years ago, that person will be

treated effectively as an original applicant?

A. Correct.

Q. | just wanted to clarify that. So | want to ask
you afew questions about the documentary proof of
identity requirement, and | think at thistime it
makes sense to pop out Exhibit 24, because I'm
going to refer to avariety of exhibits. So at
thispoint it comes up alot. So Exhibit 24 is

oneto pull out. You've already authenticated

that one. And then Exhibit 30 is the other I'd

like you to pull out, which is-- you've
authenticated as BDS 316.

So for which DMV products do you require
documentary proof of identity? Basicaly all of
them?

A. You'retaking about adriver'slicense --

Q. Which application --

21 A. --orlD cad?

22 Q. Waéll, which application postures, you know, |
23 should say? Isit for origina? Duplicate?

24 Renewal? Reinstatement? Reissue? All five?
25 A. Socanyou ask the question again? Sorry.
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1 additional forms of proof of identity?
2 A. Il dontknow. Sorry.
3 Q. Whowould know? IsJim Miller the right person?
4 A. Yeah. Unlesshetold you to talk to me.
5 Q. Wadll, you know, part of -- | want to see what, you
6 know, everyone's understanding --
7 A. Sure.
8 Q. --of theserulesare. So maybe we should pop out
9 one other document, Exhibit 55. Exhibit 55 is
10 another oneto pop out. When you get there, do
11 you recognize this document?
12 A. Isthisoff our website? It appearsto be our
13 document of acceptable identification documents
14 for legal presence and name and date of birth.
15 Q. Isthisdifferent from BDS 3167 It appearsto say
16 under whatever this highlighted little thing isup
17 inthetop left, that it's BFS 14. Do you
18 recognizeit as BFS 14?
19 A. | can't -- here, you mean?
20 Q. Yes.
21 A. lcan'treadit. Sorry.
22 Q. Doyou think thisis either the same asBDS -- or
23 should it beidentical to BDS 316, asfar asyou
24 know?
25 A. | don't know what the purpose of these two

Deposition of PATRICK FERNAN, 4/2/12 Page 127

Q. Sure. Do you require documentary proof of
identity for all sort of application postures:
original-issue applications, renewal,
reinstatement, reissue, and duplicate?

I'm not positive.

Okay. Well, what do you think it is?
| think itis.

Required for all of them?

Required, yes.

And if you could look first at Exhibit 24, which
|sTrans 102.15. And if you see on page 4, at the
bottom is the proof of identity requirements. Do
you see where it says, "One of the following is
satisfactory proof of identity: (a) a supporting
document identifying the person by name and
bearing the person's signature, a reproduction of
the person's signature, or a photograph of the
person. Acceptable supporting documents include.”

Does the use of "include” there -- and then
it lists, you know, avariety of things you can
use. Does"include" mean thisisthe exclusive
list of documentary proof of identity?

A. | don't know.

Q. Soit'spossiblethat thisis not the exclusive
list, but there may be discretion to accept
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1 documentsis. | mean, | don't know if it'sfor

2 internal or external use.

3 Q. Would that make a difference?

4 A. |don't know.

Q. Might there be things listed on an internal
document, you know, listing the acceptable
identification documents that wouldn't be listed
on the publicly available one?

A. Maybe. Theinternal document would presumably go
into alot more detail.

Q. Okay. Well, we can come back to that one.

MR. SHERMAN: I'm going to introduce --
thiswill be 104.
(Exhibit No. 104 marked for identification.)

15  BY MR. SHERMAN:

16 Q. Do you recognize this document?

17 A. I'mnot seeing my name on any of it. It appears

18 to bean email from avariety of people on voter

19 photo ID, Speakers Bureau request form.

20 Q. Isitatrueand accurate copy?

21 A. 1 wouldbelieveitis.

22 Q. Okay. And do you see at the bottom of the pagein

23 Jim Miller's email, it says, "The other thing was

24 not said incorrectly, but rather interpreted

25 incorrectly. Jose mentioned about supervisor
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discretion on residency documents. GAB took that
to mean we have discretion on everything. |
clarified to GAB that there was not discretion on
legal presence documents or proof of name and date
of birth. | would prefer that nothing" -- and at

the top of page 2 where it continues, "1 would
prefer that nothing be said in regard to

discretion at these meetings. It leaves the door

too wide open for interpretation.”

Jim Miller, you basically testified, isthe

expert on these things. When he says, "

clarified to GAB that there was not discretion on
legal presence documents or proof of name and date
of birth," you take that to mean that there is
discretion on the other documentary proof
reguirements, correct?
A. Correct.

Q. Sothat means that there would be discretion on
proof of identity and proof of residency, correct?
A. | know there's discretion on proof of residency.
I don't know exactly how the field handlesit on
22 identity. | think that thereis.
23 Q. Youthink that thereis, though, discretion to
24 accept other documents as acceptable proof of
25 documentary -- documentary proof of identity?
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It happens presently, but | don't think it's
appropriate to publicize that.

Q. Andwhy isthat?

A. Becauseit will create problems. People will come
in bringing document X that they'll assume will be
accepted, and if it's not accepted, they're going
to say, well, but it says here you can take
anything else you want. And that's not the case.

It opens the door too wide.

Q. Doesthe merefact of having sort of a
discretionary policy at least with respect to
proof of identity and proof of residency, does
that open you up to inconsistent treatment of
different 1D card applicants?

A. | don't know about identity, but assuming that
there is discretion --

Q. Right.

A. --there could be inconsistencies, yes.

Q. Sodifferent local CSC supervisorsin their
discretion could approve or reject different forms
of identity if there's no written policy such as
Trans 102.15 or BDS 316 or BFS 14, correct?

A. It could happen. Correct.

Q. So someone could comein with a Medicare card,
whichis, correct, not currently listed on any of

Deposition of PATRICK FERNAN, 4/2/12

A. Correct.

Q. AndisMiller correct that there is no discretion
on legal presence or proof of hame and date of

birth to accept other documents?

A. | believethat'strue. | know onlegal presence
that the statute actually contains the documents

that are acceptable for people who are not U.S.
citizensto establish legal presence. And |

believe that that statutory language mirrors the
requirementsin Real ID.

11 Q. What isthe statutory authority for something like
12 the MV 3002 form?

13 A. 1don't know.

14 Q. Hasanyone ever discussed that issue?

15 A. Not that I'm aware of.

16 Q. So back on this document, the other aspect of this
17 iswhat he says at the top of page 2, "l would

18 prefer that nothing be said in regard to

19 discretion at these meetings."

20 Isthere areason not to publicize that there

21 may be some flexibility in the joints and that CSC
22 field agents might be able to accept other

23 documents? Y ou know, come on down to the office
24 and let'sdiscussit; let's see what you have?

25 A. | don't think it's appropriate to publicize that.

Page 131
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these documents as acceptabl e --

A. I'd havetolook at them.

Q. -- proof residency? Sure. But you know, assume
for the moment -- take my word that it's not.

A. Allright.

Q. For the moment. Assuming they come into two
different offices bearing a Medicare card trying
to prove their identity, one local CSC officer may
say, yes, that's fine, and another local
supervisor may say, no, that's not on the list,
correct?

A. It could happen, yes. Correct.

Q. Different field agents even within a specific
office might reach different outcomes on those
proof of identity -- that proffered proof of
identity, correct?

A. | don't know. Interms of the actual customer
service representative. | don't know that they
have authority to accept something else without
somebody else approving it, so | don't know what
the answer isto that.

Q. So you think the inconsistent treatment, to the
extent it might exist, would exist at the local
CSC supervisor level because they have authority
to accept documents that are not on the list for
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documentary proof of identity and documentary
proof of residency?

A. Correct. The supervisors have that authority.

Q. Okay. Do you know of any instances where people
have come in with credit cards and tried to use
those as documentary proof of identity?

A. I'mnot awareof it. If | had to guess, | would
say | bet they have.

Q. Because you know there are alot of credit cards

10 that have name and signature, correct?

11 A. Correct.

12 Q. And that would be acceptable under 102.15's

13 definition, correct?

14 A. What am| looking at?

15 Q. Same page, page 4 in Exhibit 24. This guy right

16 here.

17 A. And what page? Four?

18 Q. Page4. It saysat the bottom, "A supporting

19 document identifying the person by name and

20 bearing the person's signature, a reproduction of

21 the person's signature, or a photograph of the

22 person. Acceptable supporting documents include.”

23 So someone might come in with a credit card

24 that bears a name and signature and that might be

25 accepted as proof of identity, correct?
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Exhibit 34 in the binder? Do you recognize this
document?

A. Thisisan email from me about a PowerPoint
presentation.

Q. Andisit atrue and accurate copy?

A. | believeitis.

Q. Andwho istheintended audience of this
PowerPoint presentation?

A. It saysinthelast sentence, "Thisisagroup
that will be primarily concerned with getting
seniors who don't have Wisconsin products a
product.”

Q. So it would be for groups dealing with seniors,
and would it have also included senior citizens

15 themselves?

16 A. | don'trecall.

17 Q. And you see where you wrote under the third bullet

18 point, first bubble, "Y ou must have certified (and

19 tell them what that means) BC or passport (and

20 why) or citizenship papers - no exceptions."

21 A. Where? I'm not seeing that. I'm sorry.

22 Q. I'msorry. Thethird budget point under "Just the

23 facts”

24 A. Okay. Thank you.

25 Q. And then first entry under that, "Y ou must
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A. Wadll, it'snot one of the listed documents, but if
thereis an exception process -- | don't know if
that's accepted under the exceptions process or
not.

Q. Right. And you testified that you're not sure
whether thisisthe exclusive list and that
someone might just read this introductory language
to say it at least needs to have a name and one of
these things and it can include the following,
correct?

A. Sayitagain. I'msorry.

Q. Meaning that someone can -- you know, a CSC field
agent or local supervisor might be reading this
provision to say, the proof of identity proffered
must only have a name and a signature or a
reproduction of the person’s signature or a
photograph of the person, and these are just some
of the acceptable forms?

MS. BENEDON: Objection. Callsfor
speculation. Y ou can answer if you know.

THE WITNESS: Okay. It may be that
there'straining given that credit cards are never
accepted. | just don't know.

BY MR. SHERMAN:

Q. Youdon't know. Okay. Could you take alook at
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1 certified (and tell them what that means) BC or

2 passport (and why) or citizenship papers - no

3 exceptions."

4 Isthat your understanding of the documentary
5 proof of name and date of birth and proof of

6 Ccitizenship requirements, that there's no

7 exceptions?

8 A. For citizenship -- right. For citizenship, for

9 people who aren't U.S. citizens, there are no

10 exceptions.

11 Q. Okay.

12 A. It'sthe documentary ones. And that's what |
13 believe |l wasreferring to when | said "no

14 exceptions.”

15 Q. Soyou weren't referring to U.S. citizens who were
16 applying and trying to get a copy of their birth

17 certificate but couldn't, correct?

18 A. | don'trecall when | wrotethisif | knew about
19 the 3002, so I'm not sure what the answer is. |
might not have known there was any exception, so
it might apply to all of it.

22 Q. | don't seewhereinthisemail you're restricted
to only talking about people who are noncitizens.
24 A. I'msorry. What?

MS. BENEDON: Isthere a question?
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MR. SHERMAN: Sure.
BY MR. SHERMAN:

Q. Wherein thisemail are you restricting this
comment under the third bullet point, first bubble
to only noncitizens, that there would only be no
exceptions for noncitizens?

A. 1think -- I'm sorry. | wasn't clear. I'm not
sure when | wrote "no exceptions' if | was saying
it about all those documents or just people who
weren't U.S. citizens, because | don't remember
when | wrote thisif | knew that there was an
exception for a birth certificate.

Q. Okay. At thetimeyou wrote this, were you aware

14 of theMV 3002 --

15 A. 1don't know.

16 Q. -- procedure? When did you learn of it?

17 A. | don't remember exactly. It was after -- |

18 believeit was after the law was passed. | was

19 not aware that we had any exceptions until after

20 thelaw was passed. It had never come up.

21 Q. But MV 3002, asyou understand it, is an exception

22 tothe proof of citizenship requirement, correct?

23 For people who identify that they --

24 A. Correct.

25 Q. --donot have arecord of their birth on file?

Page 138
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1 state ID card application and say, well, | can't
2 get one of those because | don't have a birth
3 certificate, and they just never apply?
4 A. ltcould be.
5 Q. Okay. Sothe DMV may just never learn of these
6 cases because people are self-selecting
7 themselves, you know, out, right?
8 A. Itcouldbe.
9 Q. Let'stakealook at Exhibit 27 just while we're
10 onthistopic. And do you recognize this email?
11 A. Thisisan email -- an email chain that | wrote at
12 least one note on that istitled "Request for
13 Comment on Voter ID."
14 Q. Andisit atrue and accurate copy?
15 A. | beieveitis.
16 Q. Do you see about -- not the fourth paragraph. You
17 seedown inyour email where you said -- in your
18 email at thetop -- well, first, "Every applicant
19 for aWisconsin product must provide abirth
20 certificate, aU.S. passport, or naturalization
21 papersfor U.S. citizens. For thosewho arein
22 theU.S. legally but are not U.S. citizens, the
23 statute alows several different documentsto be
24 used to prove legal presence.”
25  And then acouple lines down you say,
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A. Correct.

Q. And why wouldn't you mention exceptions such as
MV 3002 in a PowerPoint presentation specifically
geared to seniors and the people who assist them?

A. Inthisnoteit may have been | didn't know there
was such athing as a 3002.

Q. But had you known, there would have been no cause
to withhold information about MV 3002,
particularly from seniors who probably stand the
greatest risk of not having arecord of their

11 hirth onfile, correct?

12 A. I don't know if I would have included it or not.

13 Q. Andwhy isthat?

14 A. Becauseit's so miniscule a population that

15 actualy don't have abirth certificate.

16 Q. What'syour basisfor saying that?

17 A. Because we haven't had any people putting it in.

18 | think Jim Miller told me it was fewer than four

19 that he was ever aware of.

20 Q. Fewer than four people putting in an MV 3002 you

21 mean?

22 A. That had a 3002.

23 Q. Might peoplejust be looking at the public -- you

24 know, publicly available requirementsto get a

25 hbirth certificate for their driver'slicense or

Page 139
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" Statutes explicitly require documentary proof of
legal presence before issuing a product. No
exceptions are provided for in the law."
That's correct what | read? That was your

statement?
A. That was my statement.
Q. Andyou wrote this email on December 1, 2011,
8 correct?

9 A. Correct.
10 Q. And so at thistime were you aware of the MV 3002
11 procedure?
12 A. Apparently not.
13 Q. Okay. Soyou don't know whether you had learned
14 of it prior to December 1, 20117
15 A. Correct.
16 Q. Andinthis context you were talking about
17 Ms. Frank -- Ms. Ruthelle Frank's predicament?

~No b~ WN PR

18 A. Correct.

19 Q. And what was the outcome -- what was decided
20 regarding issuing an ID to Ms. Frank?

21 A. | actually don't know if she ever obtained one

22 recently. | don't think she obtained one, but I'm

23 not sure.

24 Q. Do you recal what the DMV's ultimate position was
25 on whether or not she could obtain a birth
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certificate -- obtain a state ID card?
A. | believe Jim Miller provided her with a 3002
form. I'm not sure, though.
Q. Okay. All right. We'll come back to that. If
you could -- just give me one sec. Could you flip
6 to Exhibit 38? Do you recognize this document?
7 A. Thisisthe MV 3002.
8 Q. Andisitatrue and accurate copy?
9 A. | bdieveitis.
10 Q. Haveyou ever actually seen this before?
11 A. I sawitonce, | think, last week for the first
12 time, or two weeks ago.
13 Q. Prior to that, you'd never seen it?
14 A. Correct.
15 Q. And you seethe date next to MV 3002, it says
16 6/2005. | assume the last update to thiswas
17 June 2005?
18 A. That seemslogical.
19 Q. Andso MV 3002 predates Real 1D, correct?
20 A. Correct.
21 Q. Doesthat mean under statute that this form might
22 not be statutorily permissible anymore?
23 A. Wadll, Red ID hasn't gone into effect yet, so no,
24 that would not mean that.
25 Q. Isthereany -- I've asked this alittle bit -- |

ga b~ WN B
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me that there was a 3002 form and that it was not
required under the statutesto have a birth

certificate or passport.

Q. Inthisexample, in that certain area where you
don't have arecord of your birth at all?
A. Just genera -- well, okay. Yeah. | didn't think
there was any exception.

Q. Understood. So let's go back to documentary proof
of identity. We sort of took a detour from that.

Would you agree that if a person has never

had a driver'slicense or state ID from any state,

that a social security card is probably the most
common form of documentary proof of identity that
CSCs see?

15 A. | don't know what the most common formis. The
16 social security number's required, | know.

17 Q. Right. But you have to show documentary proof of
18 identity in addition to that, correct?

19 A. Correct. | don't know what the most commoniis.
20 I'msorry.
21 Q. Looking at the list, though, on BDS 316. You have
22 itright there.
23 A. Thisone?
24 Q. Yeah.
25 A. BDS316. Thisone?
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1 guessinoneway. Do you have any statutory
2 authority for this document as far as you know?
3 A. Not that I'm aware of.
4 Q. Andif you could look at Exhibit 47. Do you
5 recognize this document?
6 A. Lookslike aBFS technical and training services
7 update from November 28, 2011.
8 Q. Anddidyou receivethis? Or wait. Isthisa
9 true and accurate copy?
10 A. | have no reason to doubt that it is.
11 Q. Doyou receive technical and training services
12 updates?
13 A. | dobelievel receivethem. | don't read them,

14 though, typically.

15 Q. Sothefact that this was emailed a couple days
16 before your December 1, 2011, email about

17 Ruthelle Frank's case doesn't mean that you would
18 necessarily have learned about MV 3002 prior to

19 sending that email, correct?

20 A. Correct. Correct.

21 Q. Do you know how you first learned about MV 3002?
22 From whom?

23 A. | think it was when we were discussing lawsuits,
24 and | thought that there was no exception into the
25 law. And Mr. Kernats, our OGC attorney, informed

Deposition of PATRICK FERNAN, 4/2/12

1 Q. Yeah

2 A. 30,right?

Q. Yeah. So on the second page they list acceptable
documents for proof of identity. And you know,
for purposes of this question, let's scratch out
thefirst one. Say they've never held adriver's
license or state ID card from anywhere, including
the state of Wisconsin. Would you agree that of
the remaining options, that a social security card
is probably the most common option?

A. Waéll, for people under 18, | would guessit's
No. 7. But for other people, for adults | would
guess that you're correct.

Q. Okay. And do you have any reason -- this says
socia security card issued by the Social Security
Administration. Do you happen to know why

17 social security printouts are not accepted as

18 proof of identity?

19 A. | don't know.

20 Q. Areyou aware of the requirementsto get a

21 socia security card?

22 A. | amnot.

23 Q. Doyou have any ideaor reason to know whether

24 photo ID isrequired to get asocial security

25 card?
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A. | don't know.

Q. Sol guessyou've never had any discussions with
SSA about whether -- you know, what the
identification requirements for a social security

card are, correct?
A. 1 would assume our staff have. | have not.

Q. Okay. Isthere any procedure that DMV would use
if an applicant came back to a CSC and said, "I

need my social security card to prove my identity
toyou so | can get astate ID, but when | go to

the Social Security Administration office, they're
telling me | need a photo ID, and | don't have a
photo ID"? Isthere any procedure to deal with a
person who'sin that kind of catch 22?

A. I'mnot aware of it.

Q. Do you happen to know whether CSCs provide any
assistance to an applicant in that circumstance?

A. | don't know.

(Discussion held off the record.)
(A recessistaken from 12:09 p.m. to 12:52 p.m.)
BY MR. SHERMAN:

22 Q. Back ontherecord. Sowe were talking about the
23 documentary proof of identity requirement. So why
24 aren't Medicare and Medicaid cards accepted as
25 documentary proof of identity, if you know?
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A. You could beonfileif you'd been expired for
more than eight years.

Q. Right.

A. But I don't know how long back -- the photo system
has sort of changed, so | don't know if the
more-than-eight-year-old pictures are retrievable.

Q. Okay.

A. Soit probably does apply to those three instances
and not originals.

Q. Soitisherein Trans 102.15. Could you take a
look at BDS 316 at the second page? And it does
not appear -- that procedure does not appear in
acceptable documents for proof of identity in this
document, correct?

A. Number one, I'm not sureif that would include the
photo on file or not. It saysif you're expired
less than eight years. | don't know if they would
look up your product and that would meet that or
not.

Q. Right. But some of the -- | just mean someone
reading this online would not understand there to
be any sort of option for areadily recognizable
photo to be used in lieu of documentary proof of
identity, correct?

MS. BENEDON: Objection. Callsfor

© 00N O WNP

1
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

o

Deposition of PATRICK FERNAN, 4/2/12

1 A. | don't know.

2 Q. And do you know why credit cards with signatures
3 would not be accepted?

4 A. |don't know.

5 Q. You'refamiliar with this digital image lookup

6 procedure, correct, wherein full substitution to

7 documentary proof of identity, you can -- if the
8
9

Page 147

DMV has your image on file and your name hasn't
changed and you're still a Wisconsin resident,
that will satisfy the proof of identity
regquirement?

12 A. Forrenewas?

13 Q. For any of the requirements. For any of the
14 applications. Do you understand it as being

15 restricted to renewals?

16 Let'stake alook at 102.15. It'son page 5,

17 | believe. Page 5 under subsection (c), about

18 halfway down the page. Just read that provision.
19 Thisis 102.15(4)(c).

20 A. Yes. | thinkit'sjust to reinstate, renew, or
21 get aduplicate.

22 Q. Sothiscan't be used for original-issue

23 applicants?

24 A. Wadll, theonly --

25 Q. They wouldn't have you on file?

10
11
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speculation.

THE WITNESS: | believe that's correct.
BY MR. SHERMAN:

Q. Andthenif you could look at BFS 14, which isthe
last of the three documents | asked you to pull
out.

A. I'mjust on one of the pagesthat | --

Q. Exhibit 55. It might be in your pile over here,
or did you not pull it?

10 A. I'mthinking I pulled it out, but it's somewhere

11 inhere.

12 Q. Allright. Let'spull that one out aswell.

13 A. Allright.

14 Q. Andif you look on the second page of that

15 document under the first column, Proof of

16 ldentity, and you go down to No. 30, and it says

17 "readily recognizable digital image on file" Do

18 you seethat?

19 A. Um-hum.

20 Q. Why would it be on this document, which | believe

21 isBFS 14, but not on the publicly available

document, BDS 3167

23 A. If | had to guess, it's because the public can't

bring in areadily -- the digital image on filein

the document that we were looking at, if it was
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1 for the public, it wouldn't be applicable to them. 1 A. It could have.
2 Q. Whilethat'strue, wouldn't letting the public 2 Q. Andthere'sno affidavit of identity procedure; is
3 know about the readily recognizable digital image 3 that right?
4 option -- you know, it would give them information 4 A. |don't know.
5 that would tell them you don't need to go through 5 Q. HasDMYV discussed creating any alternatives or
6 thewhole social security card application 6 exceptionsfor folks who are struggling to show
7 process, you can just have this digital image 7 documentary proof of identity?
8 lookup procedure performed? 8 A. | think that we may have added passport, too, as
9 MS. BENEDON: Objection. Callsfor 9 an acceptable proof of identity relatively
10 speculation. 10 recently.
11 THE WITNESS: So can you restate the 11 Q. And you added college IDs, correct, recently as
12 question? 12 well?
13 BY MR. SHERMAN: 13 A. Maybe. I'mnot -- | don't recall exactly. It
14 Q. Sure. | mean, announcing that to the public, this |14 soundsright.
15 digital image lookup procedure would allow people |15 Q. I'd like to ask you about proof of residency, but
16 toavoid sort of cumbersome other application 16 wevetalked about it some so I'll just go over
17 procedures such as applying for the 17 what'sremaining. There's discretion to accept,
18 social security card, correct? 18 you know, multiple forms of proof of residency,
19 A. It appearsthat way, yes. 19 right, until the CSC supervisor is satisfied that
20 Q. Soit should be publicly disclosed, right? 20 you've established, you know, by a preponderance
21 A. |don't know. 21 of the evidence that you are aresident of
22 Q. Okay. Canyoutakealook at Exhibit 57? Anddo |22 W.isconsin, correct?
23 you recognize this document? 23 A. Correct.
24 A. Thisisapressreleaserelating to products that 24 Q. Andthat'swhat's reflected in this BFS 14
25 have been expired for less than eight years can be 25 document if you could take alook? At the second
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1 renewed with asocial security number isthe

2 title

3 Q. Andanywherein this press release do you mention
4 thedigital image lookup procedure?

5 A. No.

Is there any reason not t0?

To not have included it?

Right.

| can't think of one.

And this second sentence in the first paragraph,
"If you no longer have your expired driver license
or ID card, you can take your socia security card
as proof of identity and you can use that to
renew."

Regardless of whether they have their expired
driver license or ID card in their physical
possession, isn't it true that they can use their
digital image onfilein lieu of the socia
security card?

20 A. That isan acceptable proof, yes.

21 Q. For renewals particularly, correct?

22 A. Correct. Not for originals. Correct.

23 Q. Somaybein that second sentence it would have
24 made sense, right, to include that as another

25 option, right?
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1 page, it says, "Additional verification may be

2 required if documents presented do not provide

3 conclusive proof of residency," and at the bottom,

4 "other documents approved by the manager or their

5 designee.”

6  And basically that's saying you can go beyond

7 what'slisted here in BFS 14, correct?

8 A. Correct.

9 Q. And thiscomment by the five stars, "other
documents approved by the manager or their
designee," does this apply just to proof of

12 residency or also to proof of identity, the column

13 on the -- the other column on this page?

14 A. I'mnot sure.

15 Q. Did thereever used to be more options for proof

16 of identity? Hasthelist expanded or contracted

17 over time?

18 A. | believe prior to the 2007 legal presence law

19 that the list may have been broader, but | don't

20 recall exactly what wason it.

21 Q. Isthat what's sort of signified on BFS 14 by the

22 numbers sort of going on the second page, 3, 4, 5,

23 11, 13, 23, 27? Doesthat sort of signify that

24 itemswere dropped off the list?

25 A. 1don't know.

10
11
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Q. Okay. So now -- back on proof of residency, now
that the proof of residency has just been updated

on the website, do you feel that it captures all
residents of Wisconsin, that everyone in Wisconsin
should be able to find something on the list they

can use?

A. Soone of the things that's on -- isthis the
website? | just want to make sure | know what's

on --

Q. BFS14, 1 think, isaninternal only document, so
thisis| believe the website, BDS 316. That |

12 know ispublicly available.

13 A. And so, I'm sorry, your question again?

14 Q. Doyou fed that this updated and revised list

15 coversal Wisconsin residents, that everyone

16 should be able to find something on the list that

17 they can useto vote, to useto -- excuse me --

18 that they can useto get a state ID card?

19 A. For residency?

20 Q. Yes

21 A. ldontknow if it'sinclusive. | don't know if

22 thiswould cover every acceptable document and all
23 other documents would be rejected. | don't know.
24 Q. So how would thislist address, say, a person who
25 lives at home but does not receive any mail
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1 A. I don'tknow. | have no reason to think it's not.
2 Q. Have you seen the documentation policy up on your
3 website before?
4 A. Havel seenthispage --
5 Q. Haveyou seen --
6 A. -- onour website?
7 Q. Haveyou seen the "Residency Documentation for
8 Homeless Individuals' policy up on your website?
9 A. Idontknow. | don'trecal if | looked at it on
10 thewebsite.
11 Q. Wédll, have you seen the residency documentation
12 for homelessindividuals policy ever before?
13 A. Soisthat this?
14 Q. | believe so, but I'm trying to --
15 A. I'mnottrying to --
16 Q. -- confirmthis. No, no, no. I'mtrying to say,
17 if you've seen it before, isthisatrue and
18 accurate copy of what you've seen? | assume
19 you've had -- you reviewed it before it was put up
20 onthewebsite.
21 A. | believel did.
22 Q. Sodo you have any reason to doubt the
23 authenticity of this policy?
24 A. | do not have any reason to doubt it.
25 Q. How isasocia service agency or socia service
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whatsoever at their residence? For instance, say

a 19-year-old who graduates from high school but
doesn't have ajob, isn't receiving benefits, but
isjust looking for ajob and hasn't moved onto
college.
A. Sodo you want meto list some of them that might
apply?

Q. Yeah. | mean, what --
A. SoNo. 4 --
10 Q. -- should they use?
If they have a bank account, No. 4 would apply.
Q. Okay.
A. If they have motor vehicle insurance, No. 6 would
apply. If they're getting any kind of state issue

or government issue correspondence or product,

No. 7 could apply. No. 8 appliesto alot of

people in Wisconsin, hunting and fishing license,
school transcript if they've graduated within 90
days or they're enrolled.

Q. Asfar asthe-- you can flip to Exhibit 21, which
isthefirst in the binder. And do you recognize

this document?
A. Thisisadocument that'stitled "Residency
Documentation for Homeless Individuals.”

Q. Andthisisatrue and accurate copy?
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1 organization defined for purposes of this policy?

2 A. | don't know.
3 Q. Isitdefined anywhere?
4 A. | don't know.

5 Q. Anddo you think alot of social service agencies
6 or homeless shelters would have, like, officia

7 letterhead as page 2 of this policy seemsto

8 require?

9 A. | don't know. | would assume they do.

Q. Andif they don't and send in aletter that's just
11 typewritten or printed out without official

12 letterhead, would DMV reject it or --

13 A. | don't know.

14 Q. lIsn'tit possible that, you know, regardless of
15 what format it comes on, be it on official

16 letterhead, typewritten, handwritten, aslong asa
17 contact number is provided for the shelter or

18 social service agency, aDMV CSC could contact the
19 shelter or socia service agency and ask whether
20 that person is known to them and whether that

21 personisaresident of Wisconsin?

22 A. What's the question?

23 Q. Isaverification procedure like that possible
24 where you would have other means to sort of

25 confirm the person's residency and follow up on

10
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1 theletter and not just reject it for the sort of
2 formality of it being or not being on official
3 letterhead?
4 A. Isit possibleto do that?
5 Q. Yes
6 A. Yes
7 Q. Do you think you are doing that right now or you
8 just don't know?
9 A. | don'tknow.
10 Q. Do you know who knows?
11 A. Jm Miller.
12 Q. And doesthis policy address homelessindividuals
13 who are not living in ashelter and not living --
14 not affiliated with a social service agency?
15 A. Thispolicy doesn't appear to allow that.
16 Q. So how would such a person who's unsheltered and
17 not affiliated with any social service agency, how
18 would they establish their Wisconsin residency?
19 A. They could use one of the documents, if they had
20 them, that's on our acceptable residency
21 regquirements.
22 Q. Andif they didn't?
23 A. Then | don't know that they would be able to prove
24 residency.
25 Q. And that's because you have to mail the ID card to
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issue and had examples of South Carolina's
exemption for residency as a best practice -- they
discussed in some detail ideas for providing even
broader exemptions for the homelessin terms of
exemptions to the statutory requirements -- which
we stated that we could not support.”

First, just on residency, so nothing further,
| gather, has come out of this discussion in terms
of providing aresidency exemption for homeless
individuals, correct?

A. Correct.

Q. But it was brought to your attention that
South Carolina does this?

A. Correct.

Q. And theninterms of broader exemptions for the
homeless for other statutory requirements,
Wisconsin DMV has basically said no to that,
correct?

A. Widll, it's my understanding we're using the GAB

20 requirements, so --

21 Q. For residency purposes?

22 A. For residency purposes for homeless.

23 Q. Rignht. For the other documentary proof

24 requirements has there been any further discussion

25 about whether to give leeway specificaly to
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a specific location?
A. Wadll, no. It's because we have to make sure that
they're Wisconsin residents in order to be

entitled to one of our products.

Q. And the way you do that, though, is by mailing it
to a specific address, correct?

A. That's one of the ways, along with the
documentation requirements.

Q. I mean, and have you ever considered using a
residency exception for homeless individuals where
11 they canjust sign an affidavit under penalty of

12 perjury saying | am aresident of Wisconsin?

13 A. 1 don't know if that's been considered or done.

14 Q. Could wetake alook at Exhibit 467 Actualy, you
15 know what? Let'sdo 59 because you didn't attend
16 thismeeting, it lookslike.

17 Do you recognize Exhibit 59?

18 A. It'sthree emailsrelating to ateleconference

19 with GAB on November 29, 2011.

20 Q. Andisit atrue and accurate copy?

21 A. | bdieveitis.

22 Q. Do you see on the second page where -- you were
23 CC'd onthisemail from Donna Brown-Martin. She
24 saysin the second paragraph of the second page,

25 "They talked to usregarding the homeless voter
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homeless individual s?
A. Besidesresidency, you mean?

Q. Beyond residency. Like proof of citizenship,
proof of name and date of birth, or proof of

identity?

A. Not that I'm aware of.

Q. Arelnternet bills acceptable documentary proof of
residency?

A. | don't know. | canlook if you'dlike.

Q. No. That'sal right. Why are Quest and Forward
11 cards not accepted as documentary proof of

12 residency?

13 A. | don't know.

14 Q. Andyou stated that DMV employees, specifically
15 local CSC supervisors, have discretion to sort of

16 accept other forms of residency not listed in

17 102.15 or in other DMV policies before you.

18 If you could take alook at Exhibit 49. Do

19 Yyou see on the second page of -- well, do you

20 recognize this document, first of all?

21 A. Thisisan email -- series of emails about DMV
22 service -- with the title "DMV Service Centers.”

23 Q. Andisit atrue and accurate copy?

24 A. | beieveitis.

25 Q. At the second page at the top, the second
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paragraph, do you see where Reggie says, "The
wildcard is typically when someone doesn't have
one of the residency items on 'thelist' of
acceptable documents. The decision if a customer
is presenting a preponderance of residency proof
viaitemsnot on 'thelist' is currently
determined by the CSC supervisor. BDS staff are
currently not part of that decision process nor
are we aware of the amount of aternative
residency proof typically required to convince a
CSC supervisor to grant an exception.”

Areyou aware of -- do you agree with this
statement?
14 A. |t appears accurate, yes.
15 Q. Andif there's no sort of metric or written policy
16 on how much residency proof is enough residency
17 proof, it is possible that inconsistent sort of
18 treatment could occur across the state, correct?
19 A. Correct.
20 Q. Okay. Butinany event, if only one--if a
21 customer comesin and presents one of the
22 following forms of proof of residency, say, listed
23 on BDS 316, it would be improper to require more
24 residency proof, correct?
25 A. Could | look at it?
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residency list was set up before we started legal
presence; therefore, it was much more
restrictive.”

Jumping one bullet point, "Due to
improvementsin the L1 security system, facial
recognition, and one-to-one photo comparison,
fraud has dropped off significantly from over
2,000 the first year to just 89 the last year."

Do you agree that these were among the sort
of motivating factors driving the modifications to
the proof of residency list?

A. Yes

Q. And why or why not do these same justifications
not apply to the other documentary proof
requirements?

A. Residency wastypically the one area we saw the
vast majority of issues with our customers, and we
felt that one reason it's not listed here that was
important for me was that the poor economy had led
to alot more people without jobs were sharing
residences who weren't able to provide that
information, and so expanding the residency list
because that was an area we were seeing problems.

Q. Based on what was the narrow list that wasin
Trans 102.157?
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Q. Sure. Of course. You canlook at any of those
documents. Proof of residency starts on the
second page.

A. If there's no doubt that the document is one of
the documents on the list and belongs to the
person who's presenting it and is not fake,
altered, or borrowed, then | agree with you.

Q. That it would be improper to ask for a second
document?

A. If there's no reason to doubt the authenticity.

Q. Okay. Soundsgood. Andif you could look at
Exhibit 58. Do you recognize this document?

A. | don't think -- | don't remember seeing this, but
it looks like a document that was created for DMV
staff.

Q. Do you have any reason to doubt its authenticity?

A. | donot.

Q. If you could look at the last page from this
excerpt from this PowerPoint presentation, it
shows reasons for expanding the current residency
list. "We need to recognize a customer applying
for an ID card for voting purposes as aright to
vote in this country. We need to do what we can
to help someone within the guidelines of the law
obtain an ID card for voting purposes. Original
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A. Right.

Q. And soisvouching, you know, part of this new
scheme for residency? Can a spouse vouch for the
Wisconsin residency of their husband or wife?

A. It'smy understanding that a spouse can and then a
parent of aminor child can.

Q. Okay. Isthat publicly stated anywhere?

A. | don't seeitinthe BDS 316.
Q. Isthere any reason not to announce that publicly?
A. | can't think of areason.

Q. And then on the second page in this document it
says under old order, "In past updates, if the
document was changed by removing an item, that
number was just removed from the middle of the
list without renumbering the items below it. New
items were added to the bottom of the list."

So does that suggest, though, when we're
looking at the BFS 14, Exhibit 55, that there'sa
number of sort of items that have been deleted
from the list over time from proof of identity
specifically? You cantakealook at it if you
want. It'sthe second page of this document, of
Exhibit 55. Do you see proof of identity?

A. Right.

Q. Itgoeslthrough -- or | don't even know what the
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firstoneis, but 3, 4, 5, 11, 13, 23, 27, 29, 30,

and 31. Doesthat not suggest that alot of items
have been deleted from proof of identity over

time?

A. If that exhibit isreferring to this, then it does
make sense. | don't know if itis.

Q. Doyou know if there's a document sort of -- do
you preserve sort of the old versions of BFS 14 in
any manner?

A. | don't know.

Q. What about old versions of BDS 316, assuming this
is a continuous sort of document?

A. | don't know.

14 Q. Isthere any other type of fraud besides residency
15 fraud that DMV is concerned with that would

16 animate the decision not to liberalize sort of the

17 other documentary proof regquirements?

18 A. Well, identity theft. Y ou know, you haveto --
19 but more than fraud, it's our responsibility to

20 determineidentity. It's our two things that we

21 dorelating to driver'slicenses and ID cards. We

22 make sure you can drive safely and we make sure

23 you are who you say you are.

24 Q. And isthere no way to do that with a broader sort
25 of array of documents for proof of citizenship and

Page 166
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times, but prior to the enactment of the photo 1D
law, had there been instances that you're aware of
that MV 3002 was used?

A. I'mnot aware of any.

Q. WasMV 3002 sort of only for noncitizens and was
later -- | mean, you weren't aware of it until
recent, but when it was described to you, did
people say we're re-purposing thisMV 3002 form
for use by citizens, whereas it was only
previously used by noncitizens?

A. There was nothing said about that.

Q. Sointermsof obtaining abirth certificate,
you're aware that birth certificates cost money,
correct?

A. Correct.

Q. Andyou're awarethat birth certificate
application procedures and requirements differ
from state to state, correct?

A. Correct.

Q. And areyou aware that some jurisdictions require

21 photo ID to obtain a certified copy of one's birth

22 certificate?

23 A. | amaware of that.

24 Q. Andin acircumstance like that where a person

25 doesn't have a photo ID and needs their certified
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1 proof of name and date of birth? Couldn't you
2 fulfill the same mission even if you were
3 accepting baptismal certificates and hospital
4 certificates, early school records, in addition to
5 basically the birth certificate, which is sort of
6 the soleform right now for -- and passports for
7 U.S. citizens?

8 A. It'spossible.

9 Q. Areyou aware of any people who have made use of
the homeless residency documentation procedure so
far?

12 A. Jm Miller hastold me -- | believe he said it's

13 been used avery few number of times, but I'm not

14 sure of the -- I'm not aware of a specific

15 example.

16 Q. Right. Andyou're not aware of whether any have
17 been denied so far?

18 A. I'mnot aware.

19 Q. Sol'mgoing to turn to documentary proof of

20 citizenship. And you've said before that thisis

21 required by state law, by state statute.

22 A. The proof of legal presence?

23 Q. Yes. Proof of legal presence. Right.

24 A. Correct.

25 Q. But prior to -- we've touched on this a number of

10
11
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copy of birth certificate to get their state ID
card or driver's license from Wisconsin, what sort
of recourse is there for them?

A. | don't know.

Q. And there's no affidavit sort of procedure or no
way -- no workaround the DMV can help them with,
right?

A. | don't know.

Q. Hasit raised any concerns either in your own
internal discussions or bilateral discussionswith
GAB, you know, in terms of disfranchisement?

12 A. Our document requirements didn't change with the

13 voter ID law.

14 Q. I'maware of that, but did GAB bring any sort of

15 concern to your attention about folkswho arein

16 thiscatch 22 of not being ableto obtain their

17 birth certificate because they don't have a photo

18 ID and can't obtain their photo ID because they

19 don't have abirth certificate?

20 A. | don'trecall.

21 Q. Andyou don't recall any sort of similar

22 discussion like that within DMV, correct?

23 A. About our --

24 Q. About that specific scenario. The catch 22

25 scenario |'ve described.
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1 A. |don'trecall. 1 BY MR. SHERMAN:
2 Q. Okay. Doyou know if CSCsare providing birth | 2 Q. So do you recognize this document or do you at
3 certificate applications to individuals who come 3 least know what it is?
4 intoapply? 4 A. ltisWisconsin Statute 343.14.
5 A. | don't know. 5 Q. Doyou have any reason to doubt its authenticity?
6 Q. Andyou'verepresented that the websitedoesnot | 6 A. | donot.
7 include any sort of linksto vital records offices 7 Q. And on the second page you see subsection (es), it
8 or their applications, correct? 8 hassort of, you know, subject to blah, blah,
9 A. ldont--1don't know if it does. 9 blah, "Valid documentary proof that the individual
10 Q. Okay. Onerelated question, back on proof of 10 isacitizen or national of the United States or
11 identity -- unrelated question, | should say. 11 anaien lawfully admitted for permanent or
12 Just to clarify this point for myself. If you 12 temporary residency in the United States or has
13 could look at BDS 316 under proof of identity. 13 any of thefollowing," and lists a couple items.
14  MS. BENEDON: Isthat Exhibit 55? 14 A. Um-hum.
15 MR. SHERMAN: Exhibit 30, actually. 15 Q. And so you have your legal presence requirement in
16 Sorry. 16 this statute, correct?
17 MS. BENEDON: 30. 17 A. Correct.
18 BY MR. SHERMAN: 18 Q. And then under (f), what is your understanding of
19 Q. YouseeNo. 3, U.S. Government and Military 19 what (f) means? And | gather that it's been
20 Dependent ID Card? 20 modified dlightly, so use the second version of
21 A. Um-hum. 21 subsection (f).
22 Q. Doesthat embrace aveteransidentificationcard |22 Okay. Beforewe go to (f), if you could go
23 that'sissued by the U.S. Department of Veteran 23 back to page 2, just under subsection (er). One
24 Affairs? 24 says, "Documentary proof that the individual isa
25 A. |don't know. 25 citizen of the United States or documentary proof
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1 Q. Who would know that?
2 A. JmMiller.
3 Q. Andif hedidn't know, | mean, isthat ageneral
4 counsel sort of question? Have you ever come --
5 A. No.
6 Q. --acrossacaselikethis?
7 A. That should be a question that DMV should be able
8 toanswer.
9 Q. Hasthisissue comeup at all?
10 A. Not to my knowledge.
11 Q. If you could take alook at Exhibit -- and thisis
12 farther in the back -- Exhibit 85. You said you
13 were an attorney, otherwise | wouldn't even try
14 thiswith you. But I'm going to at least attempt
15 to ask you a question about this document.
16 A. I'moninactive status, so don't expect too much.
17 Q. | shouldn't get my hopesup. 85. It'sstill
18 farther along.
19 MS. BENEDON: It has a number down in
20 thecorner.
21 THE WITNESS: Oh, down in the corner.
22 I'msorry.
23 MR. SHERMAN: Right. Sorry about that.
24 Not al of them have the exhibit stickers.
25

Page 171
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that the individual islegally present in the

United States." And that is the citizenship

and/or legal presence requirement, right?

A. Correct.

Q. For obtaining adriver'slicense or state ID card,
correct?

A. Correct.

Q. Sonow, on page 3, what is your understanding of
subsection (f), and use the second version of it

10 that appears here.

11 A. | can'ttelif (f) just appliesto legal presence
12 just based on my quick reading of it or if it

13 appliesto any of the information.

14 Q. Eitherin (f) or anywhere elsein the statute is
15 there any statutory authority for MV 3002, if you
16 know? | don't want you to sit here and read the

17 wholething, but if you know offhand.

18 A. | don't know.

19 Q. Andyou'vetestified already that there's no --
20 basically no exceptions other than MV 3002 to the
21 proof of legal presence and/or citizenship

22 requirement, correct?

23 A. Correct.

24 Q. And that meansthat if someone comesinwith a
25 baptismal certificate or a hospital certificate,
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that simply won't be good enough to satisfy the
proof of citizenship requirement, correct?
A. Correct.

Q. Andyou're not aware of any case in which someone
has been granted a state ID card or driver's

license solely using a baptismal certificate or

hospital certificate or school record when a birth
record was on file for the person?

A. Other than the one example | gave about the World
War |1 vet.

11 Q. Correct. And did that person ultimately

12 present --

13 A. Theydid. A birth certificate.

14 Q. -- abirth certificate? Okay.

15 A. Yeah. Other than that, I'm not aware of an

16 exception that's been granted.

17 Q. Sojust to dwell on MV 3002 for just one more
18 moment, if you could look at Exhibit 47. Do you

19 recognize this document?
20 A. It appearsto be aBFS technical and training
21 services update from November 28, 2011.
22 Q. Do you have any reason to doubt its authenticity?
23 A. | donot.
24 Q. And you see down in the middle where it says,
25 "Along with the MV 3002, one of the following
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Q. Nowaorries.

A. I'mmissing ared page. That'swhy.

Q. Soon page 7 of this document, it really starts at
the bottom of page 6, so start at page 6 at the
bottom. They're talking about the MV 3002 form.
Do you see that?

A. Um-hum.

Q. Andthen ontheflip side-- on page 7 it says,
"Whatever documentation is available that states
the person’'s name and date of birth which may be
one of the following: baptismal certificate,
hospital birth certificate, delayed birth
certificate, census record, early school record,
family bible record, doctor's record of postnatal
care" Wdll, it says"car" but | assume "care."

But it says "which may be one of the
following." Does that suggest to you restrictive,
i.e, thisisthe exclusivelist; or doesit
suggest that it may be in the discretion of the
local CSC supervisor to accept other documents?

A. It suggests discretion.

Q. Okay. So there may be some confusion amongst
local CSCs depending on whether they look at the
DLM or go off the technical and training services
update that we just looked at, correct?
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1 documents must also be shown: baptismal

2 certificate, hospital birth certificate, delayed

3 birth certificate, census record, early school

4 record, family bible record, doctor's record of

5 postnatal care."

6 Isthisthe exclusive list asfar as you

7 know?

8 A. Based on the language that "one of the following
9 documents must also be shown," that would be my
understanding.

Q. But you don't know whether or not CSC supervisors
12 are accepting additional documentsin conjunction
13 withan MV 30027

14 A. | don't know if a 3002 has ever been accepted, but
15 to answer your question, | don't know if they

16 would accept something other than thislist in

17 association with a 3002.

18 Q. So you have no persona knowledge of an MV 3002
19 ever being successfully filed?

20 A. Correct.

21 Q. Andif you could look under Exhibit 66, which we
22 previously authenticated as Chapter -- Section 215
23 of thedriver'slicense manual. One of the first

24 thick ones. Not athin guy.

25 A. Okay. Sorry.

10
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A. Correct.

Q. Andit'sat least possible that that might be
resulting in inconsistent treatment with regards

to the MV 3002 procedure, correct?
A. If we'd ever done one, yes. That's correct.

Q. And could the legislature require DMV to go
through rule-making to use the MV 3002 procedure?
A. Sayitagain.

Q. Could the legidature require -- could the Joint
Committee on Rules and Regulations require DMV to
go through rule-making to use MV 3002?

MS. BENEDON: Objection. Callsfor a
legal opinion.

THE WITNESS: | don't know.

BY MR. SHERMAN:

Q. Oh, sorry. It'sthe review of administrative
rules.

And to the extent you know, if someone comes
in-- 1 guess what I'm wondering is are employees
at CSCs proactive about the MV 3002? |f someone
comesin and says, "I only have the baptismal
certificate," will that be enough for someoneto
provide them with the MV 3002 form?

A. | don't know the extent to which our field staff
are aware of the 3002.
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1 Q. Do you know whether they've ever seen it?
2 A. | don't know.

3 Q. lIsit something they probably should see,

4 especialy now if more case are coming up post

5 Act23?
6 A. Something that --
7 Q. They probably should be made aware of now that
8 more cases like this are coming up in the wake of
9 Act 23's enactment?
10 MS. BENEDON: Objection. Callsfor
11 speculation.
12 THEWITNESS: | don't know if there are
13 more cases, but they probably should be aware of
14 it, yes.
15  BY MR. SHERMAN:
16 Q. If you could take alook at Exhibit 48. Well,
17 hang onone sec. Let'sgo to Exhibit 48. And
18 right at the top -- well, do you recognize this
19 document?
20 A. It'saseriesof emailsrelating to -- the subject
21 is"Questionsfor DOT."
22 Q. Andisit atrue and accurate copy?
23 A. It appearsto be.

24 Q. Do you see where James Miller wrotein thisfirst
25 emalil at the top, "Right now front-line staff are

Deposition of PATRICK FERNAN, 4/2/12 Page 180

102.15, BDS 316, BFS 14, or some other document?
A. It'susualy what Kristinaor Jm show me. It
could be one of those, but it's whatever is on the
public Internet siteiswhat | typicaly had
looked at.
Q. Sotypicaly BDS 316?
7 A. Yes
8 Q. Do you know whether one or the other is being used
9 at CSCs more frequently than the other?
10 A. | don't know.
11 Q. Do you have any ideawhether the Driver
12 Eligibility Unit when they'refielding callsis
13 using one of these three or some other document --
14 A. | don't know.
15 Q. -- oramix of them? And then Exhibit 49, which |
16 believe we have been over before, | wanted to
17 direct you to your comments you made in this email
18 onpagel, "l do believe there are inconsistencies
19 in BFS, unavoidable when you deal with people. We
20 just saw an example where staff said there had to
21 be activity on abank account when we changed that
22 requirement more than ayear ago."
23 Isthat still sort of your assessment of just
24 the nature of dealing with multiple field offices,
25 that there's dways going to be inconsistent

o O WN P
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instructed to go only off the list for any
reguirement (name and date of birth, legal
presence, identity, and residency) listed in the
BDS 316. Exceptions may be made by the TL or
supervisor, but thisis the best way to maintain
uniformity."

First, when he says "exceptions may be made
by the TL or supervisor," based on your previous
testimony, | assume he's only talking about
identity and residency, correct?

A. That would be my assumption, yes.

Q. Andintermsof not allowing field agentsto go,
you know, off-list and, you know, accept other
items, that makes sense to me in terms of
maintaining uniformity. But in allowing, you
know, something like 92 local CSC supervisors to
make exceptions as they fedl -- asthey seefit, |
mean, how does that maintain uniformity?

A. Wadll, there's | think about 25 field supervisors.
Many of them handle multiple stations. Butitis
correct that when you have 25 people, there'sa
chance that there won't be uniformity.

Q. When you've answered questions, you know, in sort
of problematic cases that have been sent to you,
which list have you gone off of? Y ou know,
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treatment because you have to leave someitemsin
the discretion of the local supervisors?
A. Yeah. | don't think it'srealistic to believe
that there's 100 percent consistency at al times.
Q. lunderstand. And interms of dealing with the
need for sort of consistent and nonarbitrary
treatment of voters, now that voters arereally
the people coming into the offices amongst, you
know, al the other customers that you have, you
know, has GAB expressed any concern about
inconsistent treatment?
A. They may have. | don't recall.
Q. And no state legidator has raised concerns about
14 the potential inconsistencies in this frame work,
15 inthe DMV regulatory frame work, have they?
16 A. | don'trecall.
17 Q. Whenyou said in -- if you could look at
18 Exhibit 63. Do you recognize this document?
19 A. It'saseriesof emailsthat I've either received
20 or sent that's the subject "Questions for the
21 DOT."
22 Q. lIsitatrueand accurate copy?
23 A. | believeitis.
24 Q. Andwhen you wrote -- well, | note Alisonis
25 joking. Shesays, "No, it's more fun to have
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everyone guess and provide inconsistent
information,” smiley face.

And you responded, "That has been our modus
operandi in the past, but thought maybe thistime
we can try it another way." | gather that it'sa
bit tongue-in-cheek, but were you referring to
sort of any specific problems that you'd seen
across BFS, you know, field staff officesin the
past?

A. Canl read the --

Q. Sure. Please.

A. So my response was intended to be jocular like
13 Alison'sresponse, but it is atrue statement that

14 we have not aways been consistent.

15 Q. And | should have asked you about this while we
16 were till on the document, but if you could flip

17 back to page 49. | apologize for that.

18 A. Sure.

19 Q. And thistime on the second page.

20 A. Okay.

21 Q. You had written -- you were writing about the
22 hotline, and in the middle of that paragraph you

23 said, "This might actually be ahotlinein DIS,

24 but was thinking if they would pay for severa

25 LTESs, we could get ateam of retirees, make sure
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statement that it's used for voting and we need to
be careful and do our best to make sure customers
get the products they're entitled to.

Q. Wasthere any sort of specific inconsistenciesin
answersto customer calls or questions that, you
know, animated you to put so much emphasis on,
like, to give the same answers on documentation?

A. Wadll, inthisNo. 49, the first page of it, the
second paragraph, I'm not sure what station it
happened at, but | recall that we used to require
something like 60 days -- a bank account to be
open for 60 days, and we changed it to 30 days.

Q. How long ago was that change made?

A. | don't know. | think it's been more -- well,
this note says it was more than a year ago.

And that one of the stations had turned a
customer away because they said it didn't have two
months of activity. And so that's a specific
thing that | was aware of when | wrote this note.

Q. I know you're not CC'd on this document, but
Exhibit 25 is one last document to ask you about
the MV 3002 procedure. | know you won't recognize
it, but do you have any reason to doubt the
authenticity of Exhibit 25?

A. | donot.
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they are trained to give the same answers on
documentation and who then can make sure the
various CSCs accept the documentation. Maybe you
sense that my growing concern in turning people
away dueto lack of documentation when we should
not have, them being denied a product and then
alleging an abrogation of voting rights."
Could you talk alittle bit about what
specifically you were -- what specific concerns
were animating these comments?
A. Canlreadit?
Q. Sure
A. So specifically the hotline | was talking about
was to have a small group of people who would be
available when the customer showed up, if there
was a question by our counter person that maybe
they weren't going to accept something that they
had been told on the phone would be acceptable,
that they could then call that retired field
person who's been through it before and talk to
them. Because | do have concerns about
inconsistencies.
And while | continue saying it over and over
again that nothing changed with regards to DMV and
what documents we accept, it isalso atrue
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Q. And do you see Jeremy Krueger writesin this
email -- he's basically describing the MV 3002
procedure, and he says, "In general, a person who
did not have their birth registered with the State
will have to get a certification from Vital
Records that there is no record on file. That
certification from Vital Records needs to be
presented at the DMV aong with multiple secondary
forms, like hospital certificates, baptismal
certificates, and SSA history printouts.”

SSA history printouts weren't on the list

that we reviewed earlier for sort of MV 3002
supporting documentation. Do you have any reason
to know why Jeremy would have suggested that it
would qualify?

A. Canl readit?

Q. Sure. Of course.

A. My guesswould be that the SSA history printouts
relates to needing to track her name changes so
that whatever she presents with the baptismal
probably doesn't match her name today, if | had to
make an assumption. And so that's what he's
referring to there, | was going to guess.

Q. But let'sassume that it's independently --
assuming for the moment, if it were independently
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on its own going to support an MV 3002
application, would there be any reason to allow an
SSA history printout plusan MV 3002 formin lieu
of abirth certificate but not to allow an SSA
history printout as documentary proof of identity?

A. I'm not sure exactly what an SSA history printout
is, but -- so what's your question again? I'm
sorry.

Q. | mean, would you alow it for proof of
citizenship, i.e., in conjunction with an MV 3002
form, but not for proof of identity? Not for
documentary proof of identity?

A. So--I'msorry.

Q. Ifit'sgoing to be sufficient for one documentary
proof requirement like documentary proof of
citizenship --

A. Oh, I'm sorry.

Q. -- would there be any reason not to allow it as
documentary proof of identity?

A. It'smy understanding for documentary proof of
identity that documents have to be presented that
have a photo and/or a signature, and if these
didn't have those, that's why it wouldn't be used
for identity.

Q. Directing your attention to -- | believeit's 81.

Deposition of PATRICK FERNAN, 4/2/12

1 Q. Isthere any reason why she wouldn't have been

2 provided an MV 3002 on November 3, 20117

A. Not that | know of.

Q. And that isthe sort of workaround -- today that's
how you would respond to the GAB Elections
Specialist David Buerger's question, "do we have a
workaround for this," correct?

A. Correct.

Q. Shewould be able to send that to lowa, lowawould
certify there's no record of birth, and then that
plus her baptismal certificate would be sufficient
proof of citizenship?

A. Correct.

Q. Andlastly, do you know if lowas Vital Records
Office would even complete the MV 3002 form?

A. | don't know.

Q. Do you know whether Wisconsin -- at |east
Wisconsin vital records offices, both state and
local, are familiar with the MV 3002 form?

A. | don't know.

Q. Thenlastly, on the next document, Exhibit 51, if
you flip to the second to last page which is
Bates stamp No. D1981, under the second black
bullet point, not arrow, you see where it says,
"Amish/Mennonites: GAB has been contacted by
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Exhibit 81. Nope. I'mwrong. Let'sjust use
Exhibit 50 because | can't find the other version
of it. Yeah. Let'sjust use Exhibit 50. Do you
recognize this document by any chance?

A. | donot.
Q. Do you have any reason to doubt its authenticity?
A. | donot.

Q. Andwhatisit?

A. It'san email from -- it's two emails both from
GAB people to -- one of them isto other GAB
people and the other one'sto DOT staff.

Q. And are you familiar with Marcella Althof's case?

A. | don' recall that name.

Q. Okay.

A. That doesn't mean | haven't seen it before.

Q. It says, "Shewasbornin lowa 80 years ago and
she claims there was no birth certificate issued,
just abaptismal certificate. She has a social
security card and took that and the baptismal
certificate to DMV and they said they couldn't
take the baptismal certificate and that she needed
abirth certificate.”

The email suggests that she was not provided
an MV 3002, correct?

A. Itappears. Correct.
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people helping the Amish and Mennonite communities
and the issue is that many in the communities do

not have a birth certificate, which leads to them

not having a social security card. GAB istrying

to get a contact in the Socia Security officeto
figure out how to help them. DMV customer service
centers may start to see some documents due to
this."

Have you heard about thisissue at all,
specifically with respect to the Amish/Mennonite
community?

A. | have

Q. And what follow-up has DMV engaged in?

A. | don't know.

Q. Should there be any sort of outreach as-- you
know, on the MV 3002 form, knowing now at least
through GAB that thisis a particular religious
community that for whatever reason they lack
records of their birth typically?

A. So should there be --

Q. Should there be outreach by either DMV or GAB and

22 who should do the outreach?

23 A. Wadll, if they're requiring documents for voting,

24 GAB would be the likely outreach.

25 Q. Should DMV reach out to these folks at all to let
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1 them know about this alternative procedure to
2 proving name and date of birth and citizenship
3 sinceit's not up on the website?
4 A. Sure. They probably don't use the website either.
5 Q. Right. Right.
6 A. Yes
7 Q. That'san excelent point. All right. Butin
8 lieu of, you know, the fact that it's also likely
9 not just lying around on brochures --
10 A. Correct.
11 Q. -- atthelocal DMV office, there probably should
12 be some outreach specifically to this community,
13 right?
14 A. Correct.
15 Q. Andwho would engage in that at DMV's office? Who
16 would be responsible for that?
17 A. Itcould be DMV staff. It could be DOT's Office
18 of Public Affairsthat would get involved.
19 Q. And in the absence of that sort of targeted
20 outreach, these folks might look at the
21 application requirements, see that a birth
22 certificateisrequired, not see any public
23 information on MV 3002, and they might simply give
24 up, correct?
25 MS. BENEDON: Objection. Callsfor

Deposition of PATRICK FERNAN, 4/2/12

1 MV 3002 form, correct?

2 A. Canyou state it again?

3 Q. If aperson hasarecord of their birth but it
4 just has an error in the name, there's no call for
5
6
7
8
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an MV 3002 form, correct?
A. | don't believe that that would be used for that.

Q. Okay. Could wetake alook at Exhibit 53? Do you
recognize this document?
A. Thisappearsto be a statement by Jim Miller in
10 theRuthelle Frank case.
11 Q. Andisit atrue and accurate copy?
12 A. | haveno reason to think it is not.
13 Q. And so do you seein paragraph 6 on page 2 -- and
14 you're familiar with Ruthelle Frank's situation?

©

15 A. Somewhat.

16 Q. Soyou're aware at |least of the basics that her
17 birth certificate has one letter missing from her

18 maiden name? It was supposed to be spelled

19 Wedepohl with an H and was spelled, asyou seein
20 paragraph 7, Ruthelle Wedepol without theH. Do
21 you seethat?

22 A. Um-hum.

23 Q. Assuming for the moment that those are the facts
24 of the case, why in paragraph 6 would Jim Miller
25 have suggested "I offered to send her form to
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speculation.
THE WITNESS: That might be the case.
BY MR. SHERMAN:
Q. I'dliketo ask you a number of questions about
the sort of name discrepancies between birth
certificate -- what's listed on a birth
certificate and what's listed on other primary
documents submitted to DMV field offices.
Arethere any written rules, policies,
standards, or procedures for dealing with those
sorts of name discrepancies?
A. | don't know.
Q. Haveyou ever heard of any?
14 A. | wouldimagine that there are, but | don't know
15 what they are.
16 Q. And you would think Jm Miller would be the likely
17 person to know?
18 A. Hedidn't say me. I'm pretty sure he didn't say
19 meon that one.
20 Q. No, hedid not. An applicant with an error on his
21 or her birth certificate -- or | should say it
22 differently.
23 Anapplicant with a name discrepancy between
24 their primary documents, to obtain adriver's
25 licenseor state ID, they can't make use of an
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request her certified birth certificate (MV 3002)
to which she responded she already had received
one"?

If the MV 3002 form is solely for the
situation where there is no record of birth on
file, why would Jim Miller suggest that Mrs. Frank
use onein this case?

MS. BENEDON: Objection. The question
assumes an incorrect fact that has not been
testified to.

MR. SHERMAN: Which fact would that be?

MS. BENEDON: That the MV 3002 only
serves one purpose, which is the purpose that you
just stated. | don't think it was testified to
that it serves only that one purpose.

16  BY MR. SHERMAN:

17 Q. | think Mr. Fernan has testified that it only

18 servesthe purpose, right, where someone has --

19 A. Ithink | said --

20 Q. -- norecord of birth on file?

21 A. | thought it did.

22 Q. Right. So assuming that you're correct in your

23 understanding that the MV 3002 form only applies
24 when there's no record of birth on file, why would

25 this have been suggested as an option for
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1 Mrs. Frank?

2 A. Wadl, it'smy recollection that when this case
3 first came to our attention, she stated that she

4 did not have a birth certificate, or at least

5 that's how Jim understood the facts. And so he
6

7

8

9
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sent her the MV 3002 because, as | recall, she had
said she couldn't get a birth certificate or

didn't have a birth certificate.

And then it was | ater reveaed that she did

have access to a birth certificate and then there

was the nameissue. That's my recollection.

Q. Soyour recollectionis, isthat initially Jim
understood it that she did not have a birth

certificate and may not have had any record of her
birth whatsoever?
A. That'swhat | recall.

17 Q. Haveyou discussed the issue of erroneous names on
18 documents or name discrepancies with GAB?

19 A. | haven't personally.
20 Q. Do you know if anyone -- or have you heard of any
21 communications like that with GAB?

22 A. Theremay have been. I'm not -- | don't recall.

23 Q. Canwe go back one document to Exhibit 52? And do
24 you recognize this document?

25 A. Thisappearsto be asummary of actions that were

10
11
12
13
14
15
16
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343.14" -- which we've reviewed -- "and 343.50
seem to be the controlling sections.”

"1. Does the name have to exactly match on
the statutory or nonstatutory documents?’ And
then in brackets it says, "Whether the name has to
exactly match for voting purpose may be a
determination for GAB to make."

Would GAB have authority to set aDMV policy
with respect to name discrepancies on different
documents offered in support of adriver'slicense
or state ID card application?

A. No.

Q. And that's true even though voting is now
implicated, correct?

A. Correct.

Q. Sowhat was meant by this bracketed line here from
ameeting that involved both GAB and DMV
personnel ?

MS. BENEDON: Objection. Callsfor
speculation.

BY MR. SHERMAN:

22 Q. If you know.

23 A. 1don't know.

24 Q. Okay. But it seemsto suggest that there at least
25 might be the possibility, right, that GAB would
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1 agreed to in ameeting between GAB and DOT and DOT
2 dtaff.

3 Q. Andisit atrue and accurate copy?

4 A. | believe so.

Q. And did you attend this meeting? Y ou can take a
look through.

A. | don't believe so. | think | only attended the
first meeting with GAB staff, which would have
been quite along time ago.

Q. Understood. So you have no idea when this meeting
might have occurred because there's no time and
date stamp on it?

A. Thisappearsto have been -- would have been --
judging by 1D, it would be before the
20-hour-a-week offices opened, which would have
been late January 2012.

Q. Sosometimein 2011?

A. Yeah. Or early -- very early '12. Yeah.

Q. Doyou see down at the bottom of the first page --
| want to ask you about thisfirst. "Doesthe DOT
have a statutorily defined list of acceptable
documents or does the DOT have flexibility to
consider other documents?'

| assume this was a question GAB posed to
DMV. And it goeson to say, "Wis. Stat. Section
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have some say in how DMV is treating name
discrepancies on documents submitted in support of
an application for adriver'slicense or a state

ID card, correct?
A. No. That'sjust not the case. They don't have
any authority.

Q. Hasany sort of policy come out of this meeting as
far asyou know as to how to treat name
discrepancies on documents supporting aDMV
driver'slicense or state ID card application?

A. So has achange come out of this meeting? Not
that I'm aware of.

13 Q. Soasfar asyou know, there's still no policy on
14 name discrepancies?

15 A. | don't know if thereisor isn't.

16 Q. And has any other organization or agency raised
17 any concerns about these kinds of problems?

18 A. Name discrepancies?

19 Q. Right. Specifically name discrepancies between
20 birth certificates and other documents used in

21 support of an application.

22 A. Wadll, theinstances that |'ve become aware of

23 typicaly predate voter ID. It'swhere the social

24 security check comes back with a mismatch where
25 the name the person has doesn't match up with
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what's on social security, and then that needsto

be resolved.

Q. Thisisthe SSOLV procedure you're talking about?
A. Correct. | can't think of exampleswhere a
mismatch has happened since voting ID where
somebody has been denied a product as a result.

Q. Soadl theinstances you know of where there's
been a name discrepancy between a birth

certificate and other primary documents, DMV has
been able to satisfy themselves using the SSOLV
check, correct?

A. No. | meant to say that the problems that have
13 arisen have arisen as aresult of the SSOLV check
14 most normally.

15 Q. You're not personaly aware of any circumstances
16 where the problem was apparent on the face of the
17 documents presented?

18 A. Waéll, aside from just reading the thing about

19 Ruthelle Frank's birth certificate.

20 Q. Right. Other than what, yeah, | just showed you.
21 A. Yeah. | haven't -- I'm not familiar with -- or |

22 don't recall any having occurred recently.

23 Q. Soif you could take alook -- | guess you won't
24 befamiliar with it, but we'll at least review it.

25 On the second page of this document under 6A, if
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1 important details.
2 Q. Okay.
3 A. But based on thisfact scenario, | would assume
4 that after additional checking the person would be
5 issued aproduct.
6 Q. Andisthat because of the perceived close --
7 A. Exactly.
8 Q. --youknow, closeness between Genavaand
9 Genevieve?
10 A. Correct.
11 Q. What makes those two names close, quote, unguote?
12 A. The spelling, you mean? The spelling?
13 Q. The spelling, just having the first three letters
14 in common?
15 A. And | would assume there is a documentation trail,
16 that she has a number of documents that all lead
17 tothat conclusion.
18 Q. Doyouknow if shegot an ID?
19 A. | don't know.
20 Q. And again, back on the Jim Miller declaration,
21 which isthe document after this, the first
22 paragraph, do you see where it says -- you know,
23 hejust describes how this sort of review
24 procedure would go for a problematic case.
25 "I become involved in situations where a
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you could just read that paragraph.

A. Okay.

Q. Isthisthekind of circumstance in which alocal
CSC supervisor in consultation with you and/or
Kristinaand/or Jim would be able to make a
determination and issue a state ID card?

A. | think in the past -- there's somebody named
Phil Alioto, who isour DMV fraud supervisor. He
interacts frequently with the immigration agencies
and such, and he would look through the
documentation and talk to Jim Miller and they'd
work out what needed to be worked out. And based
on this limited information here, | would assume
the person will be issued a product.

Q. What isthis-- what should have happened in this
scenario? Well, let mejust get that name again
one more time. What wasit?

A. Phil Alioto, A-L-1-O-T-O.

Q. Okay. So what should have happened in
Genevieve Winslow's case?

A. Based on thisfact situation, | mean, it's not all
the details here.

23 Q. Rignt.

24 A. Andtypically when you're hearing from a

25 constituent, they don't provide alot of very
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customer has been turned away at a service center
for incorrect or lack of documentation. Working
with the customer, | try to direct them through
the proper channelsto obtain the correct
documentation. In cases of documents having
errors, | direct the customer to work with the
supervisor at their local DMV office, advising
them to bring in as much information as possible
to account for the error. Since | do not examine
the documents, the final call of the issuance of a
product comes from the local supervisor."

Isthat your understanding of how that
procedure would work?

A. Yeah. Sometimes people like Phil Alioto would do
additional research for either the supervisor or
for Jim Miller. But | believeit'strue that Jim
typically doesn't have the documentsin hand.

Q. And so ultimately, whether Phil Alioto does more
investigation, whether they consult Kristina or
yourself, ultimately the local CSC supervisor must
make the call on how and whether to reconcile the
sort of differing names on the documents?

A. Typicaly. Although, you know, | think that
amost always there's consensus reached between
Phil and the supervisor and/or Kristina. And the
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1 reason -- just to clarify, the reason | brought
2 Phil up, he -- the one we were talking about with
3 somebody who had been born outside the
4 United States, Phil's area of expertiseis
5 immigration documents and stuff.
6 Q. Understood.
7 A. That'swhy | specifically brought him up.
8 Q. Understood. And Phil would do aninvestigation
9 even though the person was clearly aU.S. citizen
10 and--
11 A. No.
12 Q. --youwerejustinvestigating --
13 A. No.
14 Q. Okay. So he probably wasn't involved in the
15 Genevieve Winslow.
16 A. Well, | thought it said she was born in -- oh, her
17 parentswere from Poland. | misread that. I'm
18 sorry. | thought it said she was from Poland.
19 Q. She's83yearsold, if she'snot acitizen by this
20 point. Isit possiblethat afield agent would
21 ever make acall like this on the spot or you're
22 confident that they would always kick a case like
23 Genevieve Window's up to the CSC supervisor?
24 A. Isitpossible? Yes, it'spossible that they
25 could act on their own.
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minimize the risk of inconsistency, correct?

A. Correct.

Q. Did anything other than areview of her casefile
motivate the decision to accept Ruthelle Frank's
misspelled birth certificate?

A. | didn't know that it had been accepted, so --

Q. | should rephrase that.

Did anything other than the review of the

file motivate the decision that Jim Miller
outlines in this document, saying if she bringsin
her birth certificate, notwithstanding the
spelling -- misspelling, she will likely be
granted a state ID card, correct?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: Can | read the --

BY MR. SHERMAN:

Q. Sure. Yeah. Andlook specifically at paragraph 6
and paragraph 8.

A. SoJim'ssaying if she getsacertified copy of
her birth certificate, that she would beissued a
product despite the inconsistency in names. That
is exactly the outcome | would expect in any case
likethis.

Q. Andisthere any reason to believe that that is
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Q. Sothey may just exercise discretion and she would
not be issued a state ID card? They may not say,
hey, thisis a problem case and bring it to their
supervisor's attention?
A. That'spossible.

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: Sorry. That's possible.

BY MR. SHERMAN:
Q. Doyou know if there's any training on how to
circulate or report sort of problematic situations
12 likethat to their supervisor or to people at main
13 DOT?
14 A. | believethere'straining, but | don't know what
15 that trainingis.
16 Q. And given that even -- you said even afield agent
17 might make a discretionary call in these
18 circumstances, so there could be sort of
19 widespread inconsistency when these problematic
20 cases regarding name discrepancies occur, correct?
21 A. l'dliketo believeit's not widespread, but there
22 certainly could be inconsistency.
23 Q. Sothat would call for, you know, sort of
24 having -- if there were a uniform written policy
25 or procedurein place, that would at least
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certain or merely likely given that local CSC
supervisor has the quote, unquote final call?
A. Canyou ask the question again?

Q. Sure. | mean, if the CSC supervisor has the final
call to make the determination, then Jim Miller's
suggestion is just merely a suggestion, correct?
A. Correct.

Q. Andif you could turn to Exhibit 66 quickly. I'm
interested in Bates stamp No. D3226, so page 5.
And you see under proof of name and date of hirth,
under subsection (b), the second note, it says,

"If the processor is not satisfied that the

document is authentic, do not accept it (Follow
guidelines under BFS P& P 07-01)."

Do you understand this note to say anything
about how field staff should treat a name
discrepancy on a document?

A. Thishas--in my reading of it has nothing to do
with a name discrepancy.

Q. Okay. Andthenif you could flip to Exhibit 87.
It's just a handwritten note on the bottom |eft.

And to help you find it, it should say
"Identification Documents" at the top.

A. Okay.

Q. Do you recognize this document?
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1 A. Thisappearsto be aBFS memorandum on handling | 1 him?
2 identification documents. 2 A. If our staff believed that that birth certificate
3 Q. Andisit atrue and accurate copy? 3 belongsto him and he's got al the other required
4 A. | bdieveitis. 4 proof, then yes, it should be. He should be
5 Q. Haveyou ever seen this document before? 5 issued aproduct.
6 A. | may have. | don't recall. 6 Q. It'sbasically ajudgment call for the field staff
7 Q. Isthisjust apolicy on when to confiscate an 7 to make asto whether that's the person -- whether
8 article or an item that's been submitted that a 8 the same person reflected in all these other
9 field agent concludesis not genuine or has been 9 documents, like social security card, whether
10 otherwise altered or isit broader and has 10 that'sthe sameindividual reflected on the birth
11 something to say about name discrepancies? 11 certificate, correct?
12 A. Socanyou ask the question one moretime? I'm |12 A. Correct. It doesn't seem like there'salot of
13 sorry. 13 judgment there, but yeah.
14 Q. Sure. Doesthisdocument have anythingtosay |14 Q. Andyou say that just becauseit's off by just one
15 about name discrepancies on birth certificates? 15 letter?
16 Isthisapolicy to address them? 16 A. Correct.
17 A. No. It does not appear to be. 17 Q. If it were off by two letters or three |etters,
18 Q. Isthisjust apolicy to deal with the 18 would it be harder to close the gap and make that
19 confiscation of documents that for other reasons 19 judgment?
20 appear to beinauthentic? 20 A. A littlemorejudgment. | don't know.
21 A. Or belong to someone else. 21 Q. A littlemorejudgment. Okay. Isthere any way
22 Q. Or altered, et cetera? 22 to sort of deal with those sorts of issuesin a
23 A. Correct. 23 systematic way, you know, where there's different
24 Q. | just wanted to clarify that. 24 misspellings between the primary documents?
25  Areyou familiar with Andreo Trokan's case? 25 A. Well, we've been dealing with those issues for
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A. Thenameisn't familiar to me.
Q. Okay. I'll just describeit, you know, asa
hypothetical. Y ou know, you tell me how it should
come out.
Andreo Trokan basically has a birth

certificate that says his nameis spelled
A-N-D-R-E-O. Trokanis spelled T-R-O-K-A-N. His
name on al his other documentsis Andrew Trokan.
It's basically an Americanized version. It's off

by just that one letter, O to W.

Is there any reason the outcome in that case

should be any different from the outcomein

Ruthelle Frank's case, assuming he has all the

other documents?
A. Assuming the document creates the belief that that
is the same person, then he should be able to

obtain a product.

Q. Without supplemental documentation of his birth,
correct?
A. Youmeaninterms of not having legal presence
documents or --
22 Q. Right. Sofor legal presence, he bringsin a
23 birth certificate that's off by one letter. Let's
24 say hehas his social security card and his proof
25 of residency. Should astate ID card issue to
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years.
Q. If you've been dealing with these issues for years
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and just sort of making judgment calls as to them,
why in all that time has no written policy or
procedure emerged on how to deal with them? |
mean, you said you're concerned with consistency
regardless of whether it has to do with voting or
not. You'rejust serving customers.
A. Waell, my opinion would be that if you set out a
formal exceptions process, you're narrowing
down -- you're going to have fewer exceptions made
that are made today anytime you set something out.
It'sjust -- you're expanding maybe the list of
documents, but there's still always going to be
issues that need to be given discretion, that you
need to allow people to use their professional
acumen and make decisions.
Q. Soyou'rebasicaly saying the driver's license
issuance and the state 1D issuance process,
there's going to be an inherently discretionary
aspect to it at some level?
A. Innot very many cases, but there will be some
cases that it isinvolved.
Q. Okay. If you could take alook at Exhibit 33.
And do you have any basis to say it's not
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1 many cases? | mean, not many of these are

2 crossing your desk, correct?

3 A. Correct.

4 Q. Andyou've never worked in a CSC, correct?

5 A. Correct.

6 Q. Soyou have no firsthand knowledge, right, of

7 whether it's many cases or just afew cases,

8 correct?

9 A. Correct.
10 Q. Exhibit 33, do you recognize this document? |
11 know you're not CC'd onit.
12 A. | donot.
13 Q. Do you have any reason to doubt its authenticity?
14 You can take amoment to review it.
15 A. | don't have any reason to doubt its authenticity.
16 Q. And onceyou'refinished, are you aware of the
17 Situation it describes?
18 A. I don'trecal. It'svaguely familiar, but |
19 don't recall exactly what happened here.
20 Q. So he had Kraske on his birth certificate and
21 Krajewski was the name he used throughout his
22 life. Do you have any reason to distinguish this
23 sort of case from a Genevieve Winslow or from a
24 Ruthelle Frank or an Andreo Trokan?
25 A. It dependswhat was presented. |I'm not sure what

Deposition of PATRICK FERNAN, 4/2/12 Page 212

1 A. Again, | don't know what Genevieve provided. |
2 don't know what Mr. Krajewski provided.

Weéll, just in terms of the --

But it seems similar.

Right.

. They seem very similar.

So just on their face of the difference between
Genava and Genevieve and the difference between
Kraske and Krajewski, you don't see aprincipled

10 way to distinguish between the two cases, correct?
11 A. If al the documentation was there, | would decide
12 both of them the same.

13 Q. Butisit possiblethat field staff -- afield

14 agent could reject this outright without bringing

15 it totheir CSC supervisor just on the basis of

16 that discrepancy?

17 A. Yes

18 Q. Andthenin that case, no one would ever learn of
19 it. No one higher than that field agent would

20 ever learn of it, correct?

21 A. Unlesshe brought it through a different

22 mechanism, yes, that is correct.

23 Q. Isthereany way for afield agent or aCSC

24 supervisor to sort of judge whether or not the

25 name discrepancy is due to an Americanization or
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was presented.
Q. Let'sassume he hasall of his other documentary
proof squared away. What should happen in this
case solely just on the birth certificate
discrepancy?

MS. BENEDON: Objection. Callsfor
speculation. Y ou can answer.

THE WITNESS: Um-hum. | think it
depends on the documentation, but if he had
sufficient documentation and the difference was --
the only issue involved was that misspelling or
differencein spelling, | would expect that the
field staff would bring thisto their supervisor,
you know, to decide if an override was
appropriate.

BY MR. SHERMAN:
Q. Andwould they require supplemental documentation
in that case? | mean, just how would it go?
A. That | can't -- | don't know. It depends on what
he presented originally. But our job isto
establish identity, and that needs to be done.
22 And if they needed more documentation, that might
23 berequired.
24 Q. Andisthisalittle bit more difficult of a case
25 than Genevieve Window's; and if so, why?
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1 dueto amisspelling, abureaucratic error, or do

2 they just have to rely on what they're told by the

3 customer?

4 A. Widl, | know we had acase -- thisis severa

5 years ago -- where Phil Alioto and the customer,

6 they actually dug -- the customer | think went to

7 Chicago to dig through old immigration records.

8 Somebody had come here as a 6-year-old. They

9 dtill had a green card that was green. And they
were trying to get a Wisconsin product, and they
had to do alot of research to establish it. But
| believe the person got the product.

And | think every situation is so varied,

which is another reason why it's so difficult to
write down an exceptions process when there's a
million variations.

Q. Over the decades you've probably seen the whole
variety of situationslike this and no two cases
have been exactly alike, correct?

A. There'sbeen alot of variation. Correct.

Q. Andyou've had different people, you know, sort of
making final determinations on this, so it's not
like one person has sort of had the knowledge and
been recording it and making sure they are
consistent in their determinations, correct?

10
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A. Yes.

Q. If you could look at Exhibit 32. Shouldn't there
be some sort of general public notice, though,
that exceptions might be made asto name
discrepancies so a person knows that just from
looking at your application or from your website?

A. Again, you know, you're striking a balance between
how much information do you dump out there and
then people don't read the important stuff and the
fact that people come in with name discrepancies
and we deal with it. Not every day, but
frequently.

Q. Do you recognize the document before you by any

14 chance?

15 A. 1donot.

16 Q. What doesit appear to be?

17 A. It'stwo emailsfrom -- oneisfrom acitizen and

18 oneisback from GAB.

19 Q. Do you have any reason to doubt the authenticity

20 of this document?

21 A. | donot.

22 Q. You cantake amoment toreadit. | just want to

23 ask you afew questions about it.

24 A. Okay.

25 Q. Do you know about the situation described in this

Page 214
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Q. Tothe Sister name?

A. To Sister whatever it was.

Q. By acourt proceeding?

A. Correct. Correct. But I'm not sure. And |
don't -- this has come up before, as| said, and |
don't know how we handled that.

Q. Soyoudon't know if there's awritten policy or
procedure on how to deal with these sort of
assumed religion names?

A. | don't know.

Q. Inthisspecific case described in Exhibit 32 with
the Franciscan Sisters of Perpetual Adoration, it
suggests they all have birth certificates and the
convent has a Book of Life, which contains an
historical record for each nun.

Would the nuns described here be compelled to
bring in that -- a photocopy of that Book of Life,
you know, to prove the continuity of their name
change or would a state ID card simply issue based
on their representation that they are who they say
they arein the birth certificate?

A. | don't know. I don't know how thiswould have
been resolved.

Q. Asfar asyou know, there's no sort of exemption
for assumed religious names. They would probably
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document?
A. 1think that | do.

Q. Andhow wasit resolved?
A. Oh, wait. Thiswasjustin January. I've had
thisissue before, but actually don't think I'm

aware of this specific one. Excuse me.

Q. Let'stalk about the other situation first. You

had an earlier case that was sort of likethis

with nuns who had a name discrepancy issue?

A. Yeah. There wasanun who wanted to go by -- who
wanted her first name listed as Sister.

12 Q. That's basically the same situation here.

13 A. Okay. Yeah.

14 Q. And how was the case you're thinking of, how was
15 that involved?

16 A. I don'trecall. I think Jim Miller was involved

17 inthat one, but I'm not positive. It might have

18 been -- yeah.

19 Q. Youdon't remember her name or the church she was
20 dffiliated with?

21 A. No. ItwasaCatholic nun. It might have beenin
22 the Green Bay -- well, there's Buddhist nuns.

23 There'sother nuns. It might have been in the

24 Green Bay areaor the Fox Valley, and | think that
25 shemay have legaly changed her name.
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haveto -- well, let me ask it thisway.

What do you do if somebody has alegal name
change like you were describing? Isthere a
policy with how to deal with somebody who had a
name change by a court proceeding?

A. Waell, | believe they would bring in the court
document with the name change and we would change
the name on their record to their -- and I'm not
sure exactly how previous names are tracked in our
records system. I'm not sure how that's handled.

Q. For like -- let'stake -- for purposes of the
hypothetical, let's take an original applicant.

A. Okay.

Q. Never had aWisconsin driver'slicense or state ID
card, isn't in your system. Bringsin abirth
certificate where the name is flat-out different
from what's on al their other documentation, like
their social security card. That personis
required, right, to also supply the court records
proving the continuity of their name, correct?

A. Yes. It'smy understanding that that's the case,
because otherwise they wouldn't be able to prove
that that birth certificate was theirs.

Q. Assuming for the moment that that's accurate for
original applicants, duplicate applicants, renewal
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applicants. Isthere acorollary in the situation
with the nuns? |Isthere something similar that's
reguired of the nunsto prove the continuity of
their name from birth to their Sister name?

A. Yeah. There'salot of history in DMV on this,
because as I've been told, there was alot more
liberality previousdly and people could use
nicknames. They could use kind of alot of
different things. And in the years starting |
don't know when, maybe in the '80s or '90s, the
system tightened up. And so I'm not exactly sure
how it used to be handled and I'm not sure how we
exactly handle that now.

14 Q. Isit possiblethat in the absence of awritten

15 policy or procedure that the Franciscan Sisters of

16 Perpetual Adoration wereissued state ID cardsin

17 their Sister names without being required to show

18 pages from the Book of Life demonstrating the

19 continuity of their name?

20 MS. BENEDON: Objection. Callsfor

21 speculation.

22 THE WITNESS: | don't know. | don't

23 know what the Book of Lifeiseither.

24  BY MR. SHERMAN:

25 Q. | assumeit's adocument which, you know, proves
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1 nameson the birth certificate. So my nameis

2 Jon Lee Sherman. Assume that the birth

3 certificate would have Lee Jon Sherman or Jon

4 Sherman Lee. Something like that. Are there any

5 written rules, policies, standards, or procedures

6 todeal with that scenario?

7 A. 1don't know.

8 Q. Soyou have no ideawhether generally such a

9 document will be accepted, assuming there's no
misspellings?

A. Correct.

12 Q. And there would be no call for using an MV 3002

13 form in such a circumstance, right?

14 A. | don't know.

15 Q. Haveyou discussed this kind of issue with GAB or

16 any other agency?

10

17 A. | havenot.

18 Q. Haveany agencies such as GAB raised it with your
19 organization?

20 A. Weéll, | think some of the emailsthat I've just

21 reviewed have had them passing that issue on to

22 us, to other people.

23 Q. Name transposition specifically or just --

24 A. Oh,no. Youreright. Sol'm not aware of it.
25 Q. Areyou aware of any cases like this?
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the continuity of their names from, you know,
their previous name to their assumed religious
name, but | don't know.

Isit possible that the sisters were denied
state ID cards?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: Well, | would guess this
indicates they had sufficient documentation to get
ID cards in their birth names, so it appears they
could have gotten ID cardsif they wanted them.
They had birth certificates, social security
cards. Although -- let's see. What doesiit say?
Sistersal have --

Q. Social security cards --

16 A. --social security cardsin their name.

17  THE COURT REPORTER: One at atime.

18  MR. SHERMAN: Sorry.

19  THEWITNESS: Yeah. So thenI'm not

20 sure.

21 BY MR. SHERMAN:

22 Q. Soadifferent category of sort of name

23 discrepancies that we've come across are sort of
24 name transpositions. And what | mean when | say a
25 name transposition, | mean reversal of two of the
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A. I'msureweve had some. | can't think of any
specifics.

Q. I'mgoingto giveyou just acouple examples. One
of them, a plaintiff in our case, hisnameis

Eddie Lee Holloway, Jr. Hisbirth certificate has

his name written as Eddie Junior -- written out,
Junior -- Holloway, and they left Lee off. And

then his father's name appears on the birth

certificate as Eddie Lee Holloway.

He was denied a state ID card on thisbasis

at aDMV office and was basically told he would
need to amend his birth certificate. Wasthat the
correct determination?

A. | don't know what all was brought in or what other
documentation he had, so | can't answer that.

Q. Let'sassume for the moment he had satisfied all
the other documentary proof requirements. Just
based on the proof of citizenship requirement,
focusing on that birth certificate, what should be

the determination just on that?

A. Weél, what other documentation did he have with
name on it? | think that would depend.

Q. Hehad asocia security card that says Eddie L.
Holloway, Jr. He had an expired -- he had an
unexpired, | believe, Illinois state ID card that
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1 said EddieL. Holloway, Jr. And all of his mail
2 wasin EddieL. Holloway, Jr., aswell.

3 A. Sointhiscasel would bring it to Jim Miller and
ask him what we should do if it came to my

5 attention.

6 Q. Just because you've never -- there's no policy and
7 you've never heard of anything like that and Jim
8
9

Page 222

N

would be the go-to guy?

A. BecauseI'm sure Jim has dealt with it before.
Q. Butisn't his-- hisidentity is sort of readily
ascertainable from that, right? | mean, isn't it

12 clear some bureaucrat just made an error at one
13 point?

14 A. | can't answer that without knowing all the

15 details, and | would again defer to Jim because
16 he'sthe expert in these areas.

17 Q. Okay. | mean, isthere any principled way to
18 distinguish that sort of case from Ruthelle Frank
19 or Andreo Trokan, Genevieve Winslow, or

20 John Krajewski, all of whom you said should be
21 issued state ID cards?

22 A. All of those would be on a case-by-case basis.
23 And so the three you that you presented me before,
24 | think that those cases, based on what you said,
25 werethere. Andthisone, it'sadifferent set of

10
11
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1 Q. Andsimilarly, it'sasimilar case -- areyou

2 aware of the process for amending an inaccurate
birth certificate?

A. I'mnot.

Q. Youdon't know how much it costs or what the
mechanics of it are?

A. Correct.

Q. Sothere's another case of awoman named Bridget
Marian Nowak. And all that's wrong on her birth
certificate -- there's no misspellings. They've
just switched Bridget and Marian. So her name
reads Marian Bridget Nowak. Isthat the kind of
case where in consultation with Jim you might be
ableto issue a state ID card?

15 A. Correct. Depending on what documentation is there

16 and the package that's been created.

17 Q. If shehasall other documentation and her real

18 nameis Bridget Marian Nowak, then it should be

19 fine?

20 A. They'd have to determine if maybe that birth

21 certificate was issued to somebody whose name was

22 that on the birth certificate, but when you bring

23 inapackage of documentation that shows that, |

24 think that requires somebody to take alook at it.

25 Q. Andif they were able to do an investigation and
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1 circumstances, and it very well could end up being

2 that | would say he should be issued, but | just

3 don't know enough to say that in this case.

4 Q. Isthereany other circumstance -- let me rephrase

5 this.

6 Isthere any sort of -- let's assume for the
7 moment that an 1D card could not issue to Eddie L.
8 Holloway, Jr., unless he got an amendment to his
9 birth certificate. Would there be any principled

10 way to make that distinction, you know, from

11 Ruthelle Frank or Andreo Trokan?

12 A. | don't understand the question. I'm sorry.

13 Q. Isthereany way to distinguish, or rank sort of,

14 these different name discrepancies? Isaname

15 transposition of more concern or requires more of

16 ajudgment call than a name misspelling, on the

17 other hand, or Americanization of a name?

18 A. ltisdifferent, | think, because of the

19 transposition. But | -- asl said, Jim Miller has

20 dealt with many of these instances. Thereis

21 experience along with the field supervisor in

22 termsof having dealt with fraud, looking at the

23 record that they've established, al the documents

24 they'd have. 1'd want to know what they think

25 about this one.
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say that thereis no person on file who was named
Marian Bridget Nowak as born in wherever she was
born -- let's say it's Wisconsin -- then it should
befinetoissue astate ID card in that case and
just make the judgment call that she is the person
reflected on the birth certificate?

A. You mean, like, check with -- | don't know what
you mean by "investigation."

Q. Check with the Vital Records Office to see or, you
know, there's other ways of just assessing whether
or not there's anyone out there named Marian
Bridget Nowak who's residing in Wisconsin,
et cetera.

A. Let'ssayitiscertainly truethat | would expect
our staff to do additional research on thisoneto
seeif it could beissued.

17 Q. Isit possible that some people with name

discrepancies simply won't comein to see a

customer service center? Because of these

defects, they'll just assume that they won't be

ableto get astate ID card?

MS. BENEDON: Objection. Callsfor
speculation.
THE WITNESS: It's possible.
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BY MR. SHERMAN:

Q. Isit possible that people with name discrepancies
aretold that they can't get a state ID card on
the basis of these name discrepancies?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS:. By DMV staff do you mean?

BY MR. SHERMAN:

Q. Right.

A. It'spossible.

Q. Andisit possible when told that, they'll just
give up and won't sort of presson and try to
speak to a supervisor or reach the likes of you
and Kristina?

MS. BENEDON: Objection. Same.
THE WITNESS: It's possible.
MR. SHERMAN: Could we take a quick
break?
(A recessistaken from 2:37 p.m. to 2:42 p.m.)
BY MR. SHERMAN:

Q. Back ontherecord. So just to wrap up with some
of these name discrepancy issues, in any event,
the ultimate call on these problematic name
discrepancy cases, that's going to reside with
Jim Miller in consultation with the CSC
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de facto citizenship check. For originals, asyou
know, we require the birth certificate or the
passport.
Q. Would it be possible for even an original
application to use SSOLV as a substitute for
documentary proof of citizenship?
A. Wedon't dlow that currently.
Q. Right. You don't allow that, but isit possible
to do that?
A. Itiswhat we usefor the renewals currently.
Q. Soinfull -- you know, would there be any reason
not to use SSOLV as a substitute for providing
documentary proof of citizenship mindful of sort
of the hassles that can go into both applying for
abirth certificate and then reconciling these
name discrepancies or the MV 3002 procedure?
A. Waédll, it'sacombination of the legal presence,
but it's also identity, and the passport or the
birth certificate is the single best proof we have
for an original applicant for people.

When Real ID comes online, for anyone who
wantsto enroll in Real 1D, whether you're an
original or arenewal, you'll have to provide the
birth certificate or passport. For people who
choose to get a noncompliant product, welll
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supervisor, correct?

A. Correct.

Q. You may get involved, you may be CC'd, but you
know, you're going to defer to the expert on these
cases, correct?

A. Typicaly.

Q. Typicaly. Okay. And Jim himself has testified
at least in his declaration here that you've seen
that ultimately the final call may not even be
with him. Hell give his expert opinion, but the
CSC supervisor has the documentsin hand and they
should be the ones to make the fina, final call,
correct?

A. Yeah. | would imaginethat it's usualy a
consensus, but | guess that's correct.

Q. Tak to mealittle bit more about the SSOLV
check. Isthe SSOLV away to verify citizenship
and/or legal presence without a birth certificate?

A. Sosincelega presence, which was passed in
April 2007, for people who are not -- who don't
check the U.S. citizen box, then they haveto
provide those documents that are set out in the
statute.

For people that check the U.S. citizens box,
the SSOLV check is our -- for our renewalsis our
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continue to allow renewal people to proceed as

they always have, but at some point, you know,
depending on how long it takes somebody, everybody
in Wisconsin will be showing a driver's license --
excuse me -- a passport or a birth certificate.

Q. Itispossible, though, that you could engage in
rule-making, though, to expand the list of

accepted primary documents under 102.15 for proof
of legal presence and/or citizenship, correct?
A. Exceptfor Real ID. When that comes on, yes. For
current products and for noncompliant products,
12 Yes.
13 Q. Right.
14 A. Yes
15 Q. Right. And noncompliant productswould be good
16 for voting purposes as well, correct?
17 A. Correct.
18 Q. How long would that take? Do you think, you know,
19 justif you had to give an estimate -- let's say
20 you started right at the implementation of Real 1D
21 with ascope statement. How long would it take
22 just hypothetically to liberalize the proof of
23 citizenship and name and date of birth list for
24 noncompliant products?
25 A. What we've been told is that rule-making has
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become a very, very long process and it takes up

to ayear to changerules.

Q. Soyou'relooking at the beginning of 2014 at a
sort of minimum?

A. Waell, weve started the process now for --

Q. Wéll, for residency. Right. But when | showed
you a scope statement --

A. Andfor Rea ID. And for freeidentification
cards.

Q. Correct. When | showed you that scope statement
earlier -- | forget which exhibit number it is --
you said that it did not embrace sort of
liberalizing the proof of citizenship and proof of
name and date of birth requirements. Isthat
still correct?

A. It'snotinthere. | don't know that we're
prohibited from considering it. That'salega
guestion.

Q. And when you search someone using the SSOLV check,
are you searching by social security number or
name and date of birth? How does that work

22 exactly?

23 A. | don't know exactly.

24 Q. Okay.

25 A. | believeit looks at gender, name, and date of
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change procedure is reflected in any other part of
the DLM or in anything else that's used for
training, like atechnical and training services
update for the other types of applicationslike
original-issue applications?

A. |l don'tknow. Thisisjust duplicate, so even for
arenewal | would assume that that's the same
process. |I'm not sure --

Q. Yeah. | would assume --

A. -- about the originals.

Q. --thattoo. I just don't know whereit's
located.

A. | don't either. I'm sorry.

Q. And we sort of touched on this alittle bit
earlier, but as far as birth certificates, where a
birth certificate is on file and the person knows
that but they just simply can't get a certified
copy of that birth certificate because they lack
either the requisite identification or they can't
pay the fee because they're penniless, isthere
any written rule, policy, or procedure to deal
with such a circumstance or --

A. There's no hardship waiver.

Q. Andyou're confident that all CSCs know that and
aren't sort of applying, you know, random hardship

Deposition of PATRICK FERNAN, 4/2/12

birth.

Q. And do you know where -- let me show you
Exhibit 69. So you see Exhibit 69. Do you
recognize this document?

A. It appearsto be aBureau of Field Services
document relating to the driver'slicense and
identification card application.

Q. Sothisis Section 445 of the driver'slicense
manual, correct?

10 A. It appearsto bethat, yep.

11 Q. Andisit atrue and accurate copy as far asyou

12 know?

13 A. Asfaras| know, yes.

14 Q. Doyou see Section 34? It'son page 4. It says,

15 "Processing name changes. Customer must indicate

16 their former namein proper area and complete

17 'reason for name change' on the application.

18 Customer must show proof of name change.”

19  And then on the next page, page 5, 343, "For

20 alega name change, written proof of court order

21 isrecorded on the MV 3001, but is not sent to

22 Madison."

23 Thischapter just concerns, asthetitle

24 suggests, duplicate and reissued licenses or ID

25 cards. Do you know if this sort of legal name
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waiversin certain circumstances?

A. | don't believethey are.

Q. Isthere any affirmative instruction not to do
such athing?

A. | don't know.

Q. And thiswouldn't be a circumstance in which you
use an MV 3002, right? Because there'sabirth
record or birth on file, correct?

A. That's my understanding, yes.

Q. All right. Enough of proof of citizenship.

Lastly, we've talked about this alittle bit,

the documentary proof of name and date of birth.
Do you have Exhibit 24 handy?

A. Um-hum.

Q. Soon page 3, and we've looked at this already
before, you see this petition procedure at 3(b)
and 3(c)? Right there.

A. Okay.

Q. Andthat issort of -- what is your understanding
of how that petition procedure works? Isthat the
same as MV 3002 or isthat a different petition
procedure where you send some sort of written
procedure to Lynne Judd or one of her designated
subordinates?

A. Yeah. Lookslike 3(c) appliestothe 3002. I'm
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1 not sureif -- isthat 21(b)? Doesthat relate to
2 the TWIC card?

3 Q. No. | think theindentation isjust alittle

4 weird. Arethereany sort of guidelines or rules
5 to determine how these petitions should be
6
7
8
9
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adjudicated? Becauseit saysat (c), "The
administrator may delegate to the subordinates the
authority to accept or reject such extraordinary
name and date of birth," but it doesn't say much

10 more than that.

11 A. | believe-- | don't know of any formal

12 documentation. | believe Jim Miller has that

13 authority.

14 Q. And then this petition procedure that's outlined

15 inthe Transrules, isthat reflected under the

16 proof of name and date of birth sectionin

17 BDS 3167

18 A. Isthat 30?

19 Q. Yes. Sorry. It'son page 2.

20 A. | donot seeany discussion of the 3002 form.

21 Q. Isthereany reason not to articulate the petition

22 procedure or MV 3002 certification procedure here

23 onBDS 3167

24 A. Wadll, asl said, it's so infrequent and the need

25 to keep the website kind of free of extraneousis
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this document is sort of easy to follow for
average members of the public?

MS. BENEDON: Objection. Callsfor
speculation.

THE WITNESS: 30, you mean?

BY MR. SHERMAN:

Q. Exhibit 30.

A. Itisvery dense and thereisalot of information
there, so | would not say it's easy to follow.

Q. And most people probably don't even have accessto
it unlessthey go to a CSC, unless they happen to
have accessto it online and can find it online,
correct?

A. Canyou say it again?

15 Q. Areyou handing thisout at CSCs? Exhibit 30,

16 BDS 3167

17 A. | don't think we're handing that out. | think we

18 hand out a document that if people are lacking

19 some documents, they're given something with

20 circleson the documents that they need to bring

21 in, | believe.

22 Q. But not this?

23 A. ldon'tthink it'sthat.

24 Q. Okay. So there's something probably more

25 user-friendly that they're circling documents on?

© 00N O WNP
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the argument for not including it. And could it
be argued that it should be on there? Yes.

Q. Right. I mean, it arguably would not be
extraneous, right, for the person who needsit,
correct?

A. That'strue. Correct.

Q. And then lastly, on the Exhibit 55, first page of
the BFS 14, you see at the bottom of the Proof of
Name and Date of Birth column, it says, "See Trans
102.15(3)(b) if the person is unable to provide
proof of name and date of birth documentation
listed above and the documents are unavailable."

So | assume thisis an internal document
that's being used by BFS staff, which iswhy you
mentioned it here but not on the public document,
BDS 316, correct?

A. Correct.

Q. And areyou aware of any uses of this petition
procedure explicitly if it's different than
MV 3002 at al?

A. No.

22 Q. Lastly, just to clarify some things on the record,

23 soingeneral, even looking at the publicly

24 available document -- thisis more of an opinion

25 question than anything else -- do you think that

©O© 0N O A~ WDNPRP
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1 A. Correct.

2 Q. You havenoideawhat that's called, though?

3 A. Sorry. No.

4 Q. Nowaorries. And when we're talking about BDS 316
5 and BFS 14, neither of these are formal binding

6 rules, right?

7 A. No. | don't believe they'rerules.

8 Q. Only Trans 102.15 are the official binding rules,
9 correct?

A. Correct.

Q. Andareany of DMV'sforms, such asMV 3001,
12 MV 3002, or MV 3004, have any of those been

13 through the formal rule-making process?

14 A. | don't know. Not sincel've been here, | don't
15 think.

16 MS. ROTKER: Why don't we just take two

17 minutes.

18 (A brief recessistaken.)

19 MR. SHERMAN: Back on the record. The

20 final thing, I'm going to introduce this as

21 Exhibit 105.

22 (Exhibit No. 105 marked for identification.)

23 BY MR. SHERMAN:

24 Q. Do you recognize this document?

25 A. Thisappearsto be aBureau of Field Services

10
11
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memorandum relating to acceptable identity
documents.

Q. Andisit atrue and accurate copy?

A. | believeitis.

Q. And do you know specifically what this policy and
procedure is supposed to accomplish?

A. Sothislooks like adocument that was created a
few months after the legal presence law went into
effect. It seemsto loosen up some requirements.

Q. And so under this policy you'd be able to use
something like a passport for as many
documentary -- to satisfy as many documentary
proof requirements asit can, correct?

A. Yeah. It would allow a passport to be used for

legal presence, name and date of birth, and
identity.

MR. SHERMAN: | have no further
guestions.

MR. FARLEY': | have no further
guestions.

MS. BENEDON: And | just want to confirm
for the record that counsel for the plaintiffsin
the Frank v. Walker case as well as counsel for
the plaintiffsin the Jones v. Deininger case have
had an opportunity to depose this witness.
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MR. SHERMAN: That is correct.

MR. FARLEY: That is correct.

MS. BENEDON: And | have no questions of
my own.

(Deposition concluded at 3:03 p.m.)
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STATE OF W SCONSI N
COUNTY OF M LWAUKEE

I, Lindsay DeWii de,

SS:

a Regi stered Professional
Reporter and Notary Public in and for the State of
W sconsin, do hereby certify that the preceding
deposition was reported by nme and reduced to writing
under ny personal direction.

| further certify that said deposition was
taken at W SCONSI N DEPARTMENT OF JUSTICE, 17 West Main
Madi son, on the 2nd day of April,

commencing at 9:00 a.m

Street,
2012,

W sconsi n,

| further certify that | amnot a relative or
enpl oyee or attorney or counsel of any of the parties,
or a relative or enployee of such attorney or counsel,
or financially interested directly or indirectly in
this action.

In witness whereof, | have hereunto set ny
hand and affixed ny seal

this 6th day of April,

of office at M I waukee,

W sconsi n, 2012.

Not ary Publi c,
January 17, 2013.

State of Wsconsin

My Conmi ssi on Expires:
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