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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 12-cv-370-CMA-MJW
CITIZEN CENTER, a Colorado nonprofit corporation,
Plaintiff,
v.
SCOTT GESSLER, in his official capacity as Colorado Secretary of State,
SHEILA REINER, in her official capacity as Mesa County Clerk & Recorder
SCOTT DOYLE, in his official capacity as Larimer County Clerk & Recorder
PAM ANDERSON, in her official capacity as Jefferson County Clerk & Recorder
HILLARY HALL, in her official capacity as Boulder County Clerk & Recorder
JOYCE RENO, in her official capacity as Chaffee County Clerk & Recorder,
TEAK SIMONTON, in her official capacity as Eagle County Clerk & Recorder,
Defendants.

COUNTY CLERKS’ JOINT MOTION TO DISMISS FIRST AMENDED COMPLAINT

Defendants Mesa County Clerk & Recorder Sheila Reiner, Larimer County Clerk
& Recorder Scott Doyle, Jefferson County Clerk & Recorder Pam Anderson, Boulder
County Clerk & Recorder Hillary Hall, Chaffee County Clerk & Recorder Joyce Reno,
and Eagle County Clerk & Recorder Teak Simonton (collectively the “Clerks”), by and
through their respective counsel, hereby move to dismiss the First Amended Complaint
for Declaratory and Injunctive Relief [Doc. #37] (the “Complaint”) filed by Plaintiff Citizen
Center (“Plaintiff” or “Citizen Center”) pursuant to Fed.R.Civ.P. 12(b)(1) and 12(b)(6). 1
In support of the Motion to Dismiss, the Clerks state as follows:

1

The Clerks previously filed a Joint Motion to Dismiss the “Original Complaint” [Doc. #
1]. Rather than directly responding to the defenses raised in the Joint Motion to
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Conferral
D.C.COLO.LCivR. 7.1A Certification: Undersigned counsel contacted counsel for
Citizen Center who indicated Citizen Center opposes the relief sought in this Motion.
Overview
Citizen Center asserts numerous federal and state law official capacity claims
against the Clerks, all of which stem from the underlying allegation that the Clerks have
adopted some policies, practices, and systems that might enable election staff to track
ballots to individual voters, not that any member of Citizen Center has had his or her
ballot identified or disclosed.

While the First Amended Complaint contains

supplemental allegations specific to each defendants’ alleged policies, practices, and
customs, the First Amended Complaint fails to address the lack of any injury-in-fact
sufficient to support a claim.

Absent from the First Amended Complaint are any

allegations that the Clerks have traced how any of Citizen Center’s members voted; any
allegation that the Clerks have threatened to trace how any Citizen Center member will
vote in an upcoming election; or any allegation that there is reason to believe Citizen
Center’s members may be targeted or intimidated in the course of voting. Plaintiff’s
theoretical harms are just that and are not sufficient to confer standing on to Citizen
Center as an organization. Moreover, the fundamental rights Citizen Center alleges it is
seeking to protect, i.e. the right to a secret ballot, is not a right that has ever been
recognized by the United States Supreme Court or codified in federal law.

The

Dismiss, Plaintiff filed its First Amended Complaint [Doc. #37], mooting the Clerk’s
Motion to Dismiss the Original Complaint. [See Doc. #40]. Thus, the Clerks are now
moving to dismiss the Amended Complaint.
2
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Complaint, therefore, fails to cure the deficiencies of the Original Complaint and the
additional facts alleged do not establish Article III standing or the deprivation of any
fundamental rights.
Specifically, Plaintiff objects to two distinct practices allegedly engaged in by the
Clerks. First, Plaintiff alleges that Mesa County, Larimer County, Jefferson County, and
Boulder County include batch reports with voter identification information with
corresponding ballots in their sealed ballot boxes after tabulating votes.

Second,

Plaintiff alleges that Boulder County, Chaffee County, and Eagle County have unique
numbers and/or bar codes on each ballot that could be used to identify voters. While
these supplemental allegations are more specific, they still fail to include any allegations
that the batch reports have been released publicly with ballots or that, if ballots were
released, they would be produced in the same batches, nor are there any allegations
about any present intention of the Clerks to release that information. Similarly lacking is
any allegations that the unique identifiers on the Boulder, Chaffee, or Eagle County
ballots have ever been used to identify a voter.

These hypothetical harms are

insufficient to establish an injury-in-fact.
Plaintiff seeks declaratory relief finding that the Clerks’ policies and procedures
are unconstitutional, and generic injunctive relief ordering the Clerks to administer
elections in a manner such that the tracking of individual ballots is not possible.
Complaint, pp. 37-38 (request for relief).

The relief requested indicates Plaintiff, in

essence, seeks to anoint Citizen Center as the de facto Secretary of State so it may
demand particular procedures for conducting elections in Colorado under threat of

3
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federal contempt of court proceedings. Such a request for broad, generic injunctive and
declaratory relief exceeds the Court’s power, usurps the authority of Colorado’s
executive branch, and violates the tenets of federalism.
Argument
I.

Plaintiff lacks standing to assert its claims
“‘[A] showing of standing is an essential and unchanging predicate to any

exercise of a court’s jurisdiction.’” Nader v. Democratic Nat’l Comm., 555 F.Supp.2d
137, 147 (D. D.C. 2008) (citations omitted).

To satisfy the case or controversy

requirement of Article III of the United States Constitution, a plaintiff must have standing
to invoke federal court jurisdiction. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-60
(1992).

The United States Supreme Court recognizes three elements to the

constitutional standing requirement: (1) an injury in fact, defined as an invasion of a
legally protected interest that is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical; (2) a causal connection between the injury
and the conduct complained of; and (3) the likelihood that the injury will be redressed by
a favorable decision. Lujan, 504 U.S. at 560-61. “The party invoking federal jurisdiction
bears the burden of establishing these elements.” Id. at 561. On its face, the Complaint
fails to satisfy any of the three elements of the constitutional standing requirement.
The Complaint focuses on the alleged ability of the Clerks to trace voted ballots
to individual voters in their respective counties and claims this ability constitutes a
violation of the right to a secret ballot under the Colorado Constitution. Complaint at
¶¶24-81. However, no constitutional or statutory provision bars election officials from

4
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inadvertently discovering how an individual voter voted. In fact, Article VII, § 8 of the
Colorado Constitution specifically contemplates that election officials during the course
of an election may learn how a particular voter voted and places a duty on them to not
to disclose that information. See Colo. Const., Article VII, § 8 (“The election officers
shall be sworn or affirmed not to inquire or disclose how any elector shall have voted.”)
(emphasis added); see also C.R.S. §§ 1-6-114(1) (oath of election judges not to
disclose voter choice); 1-7-108(1) (oath for election watchers); 1-10-101 (oath for
canvass board); and 1-13-712(3) (criminalizing the disclosure of voter choice). Because
the Colorado Constitution and the Colorado statutes governing elections contemplate
that election workers might discover how an individual voter voted, the statutes contain
built-in safeguards against disclosure.

Thus, an election system that makes it

impossible for election officials to learn how a voter may have voted is not guaranteed
by the Constitution or by statute.
Even assuming that the Complaint describes a violation of the Colorado
Constitution’s voting secrecy provision, the Complaint fails to establish Citizen Center’s
standing to challenge the purported violation. Initially, the Complaint fails to describe
any injury-in-fact that is concrete, particularized, actual, and imminent. Lujan, 504 U.S.
at 560. The Complaint does not assert that any member of Citizen Center ever had
their vote in any election exposed to public review. Instead, the Complaint offers only
vague and conclusory assertions that some members of Citizen Center may at some
point in the future have their votes exposed.

Complaint at ¶¶ 94-102.

However,

allegations of theoretical future injury do not satisfy Article III’s standing requirement,

5
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and instead the threatened injury must be “certainly impending” to constitute an injury in
fact. Whitmore v. Arkansas, 495 U.S. 149, 158 (1990); see also Whitmore, 495 U.S. at
155-56 (‘injury in fact’ must be concrete in both a qualitative and temporal sense, and
must allege an injury that is “distinct and palpable”); Nader, 555 F.Supp.2d at 147 (“[N]o
standing exists if plaintiff’s allegations are purely speculative…. Nor is there standing
where the court would have to accept a number of very speculative inferences and
assumptions in any endeavor to connect the alleged injury [with the alleged conduct].”)
(citations and internal quotations omitted).
Plaintiff offers no allegations to support the notion that the possibility of public
exposure of any of the ballots of its members is actual or imminent, and the purported
injury is on its face conjectural and hypothetical. Lujan, 504 U.S. at 560; Renne v.
Geary, 501 U.S. 312, 320-21 (1991) (challenge to state constitutional provision barring
political parties from endorsing candidates in certain elections not ripe for review, as
general allegations that parties refrained from endorsing in the past and wished to
endorse in the future not sufficient). In fact, Citizen Center has already undermined any
claim of imminent exposure of the votes of any member of Citizen Center by asserting
that the Clerks denied Citizen Center’s requests, pursuant to CORA, for copies of voted
ballots that could allegedly expose the identities of the voters. Original Complaint at
¶¶24, 26, 27, 28, 29.
Finally, under the third prong of the constitutional standing requirement, Citizen
Center does not describe specifically what relief is sought in order to address its
purported concern with ballot secrecy. Instead, it offers only generalized requests that

6
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the Clerks be prohibited from implementing systems that will allow them to trace
individual ballots to specific voters in future elections. Complaint, pg. 37-38 (request for
relief). Citizen Center assumes the election practices used by the Clerks in upcoming
future elections will be identical to those used in the past, asking the Court to enjoin
practices that may or may not take place. Further, Citizen Center does not explain how
any of the Clerks can satisfy their constitutional and statutory obligations to verify the
qualifications of voters, ensure the integrity of elections, and oversee election
procedures under the vague restrictions demanded by Citizen Center. As a result, the
Complaint fails to explain how Citizen Center’s purported injuries will be redressed by a
favorable decision from this Court. Lujan, 504 U.S. at 561.
Failing to address any of the three elements of the constitutional standing
requirement, Citizen Center in reality appears to be asking this Court to issue an order
requiring the Clerks to comply with the Colorado Constitution. Even if Citizen Center
had described a violation of the Colorado Constitution, this generalized request for
relief, which could apply to any citizen in any of the named counties, does not state a
case or controversy under Article III of the United States Constitution.
To the contrary, the United States Supreme Court consistently holds that “a
plaintiff raising only a generally available grievance about government -- claiming only
harm to his and every citizen's interest in proper application of the Constitution and
laws, and seeking relief that no more directly and tangibly benefits him than it does the
public at large -- does not state an Article III case or controversy.” Lujan, 504 U.S. at
573-74; see also Lance v. Coffman, 549 U.S. 437, 441 (2007) (four Colorado voters

7

Case 1:12-cv-00370-CMA-MJW Document 44 Filed 06/04/12 USDC Colorado Page 8 of 32

lacked standing to challenge a re-districting decision, as allegation that Elections Clause
of the U.S. Constitution was not followed “is precisely the kind of undifferentiated,
generalized grievance about the conduct of government that we have refused to
countenance in the past”); Allen v. Wright, 468 U.S. 737, 754 (1984) (“This Court has
repeatedly held that an asserted right to have the Government act in accordance with
law is not sufficient, standing alone, to confer jurisdiction on a federal court.”); Valley
Forge Christian College v. Americans United for Separation of Church & State, 454 U.S.
464, 483 (1982) (“But assertion of a right to a particular kind of Government conduct,
which the Government has violated by acting differently, cannot alone satisfy the
requirements of Art. III without draining those requirements of meaning.”). Thus, Citizen
Center has failed to meet their burden of proving jurisdiction over their claims and the
case should be dismissed.
II.

Even assuming Citizen Center has standing, its claims against the Clerks
fail to state a claim upon which relief may be granted
A.

Citizen Center fails to state a substantive due process claim because
the facts alleged in the Complaint do not demonstrate a likely
deprivation of a fundamental right

Citizen Center’s first, second, and third claims for relief are Fourteenth
Amendment substantive due process claims. Complaint, ¶¶ 125-144. The Supreme
Court has described two strands of substantive due process protections. “One strand
protects an individual’s fundamental liberty interests, while the other protects against the
exercise of governmental power that shocks the conscience.” Seegmiller v. Laverkin
City, 528 F.3d 762, 767 (10th Cir. 2008). The allegations in the Complaint are focused
on the first strand as Citizen Center alleges various potential violations of “fundamental

8

Case 1:12-cv-00370-CMA-MJW Document 44 Filed 06/04/12 USDC Colorado Page 9 of 32

rights.”
A fundamental rights analysis requires two steps. First, the court must carefully
describe the asserted fundamental liberty interest.

Seegmiller, 528 F.3d at 769.

Second, the court must decide “whether the asserted liberty interest, once described, is
‘objectively, deeply rooted in this Nation’s history and tradition, and implicit in the
concept of ordered liberty, such that neither liberty nor justice would exist if they were
sacrificed.’” Id. The allegations in the Complaint fail to show the deprivation or likely
deprivation of a fundamental liberty interest.
1.

The right to election procedures that make it impossible for a Clerk
to identify how any individual voted is not a fundamental right
protected by the United States Constitution.

The Clerks agree with and support the concept that every citizen is entitled to a
fair and equal opportunity to participate in the election process. In fact, the electorate
selected the individual Clerks, at least in part, because of their ability to ensure the
proper conduct of elections within their jurisdiction. This case, however, is not about
taking away anyone’s right to vote. No allegation in the Complaint indicates that any
clerk has prevented or will prevent any member of Citizen Center from voting in an
upcoming election.
Citizen Center alleges that “some or all” of its unidentified members may choose
not to vote because they are concerned future election procedures employed by the
Clerks may make it possible for the Clerks to identify how individual members of Citizen
Center voted. Complaint at ¶108. However, a plaintiff cannot transform a case about
past election procedures into a voting rights case simply by indicating he or she may

9
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choose not to vote in the future. Otherwise, any quibble regarding the election process
could turn into a federal case. See, e.g. Leyva v. Bexar County Republican Party, 2002
U.S. Dist. Lexis 25916, *22 (W.D. Tex. December 5, 2002) (“cases in which a
constitutionally-recognized claim is found involve either intentional conduct or a situation
where an entire election process fails to afford fundamental fairness”). 2 Thus, in fulfilling
its obligation to “carefully describe” the asserted liberty interest at stake, the Court
should conclude that the interest Citizen Center asserts is a future election process that
makes it impossible for an elected clerk to determine how a particular voter cast his or
her vote.
Citizen Center’s members have no fundamental right to a future state election
process that satisfies their preferences when it comes to a particular balloting or
election system. “[S]tates have wide latitude in determining how to manage election
procedures.” ACLU of N.M. v. Santillanes, 546 F.3d 1313, 1321 (10th Cir. 2008); see
also Am. Constitutional Law Found. v. Meyer, 120 F.3d 1092, 1097-98 (10th Cir. 1997)
(“Common sense, as well as constitutional law, compels the conclusion that government
must play an active role in structuring elections.

The Supreme Court has upheld

generally-applicable and evenhanded restrictions that protect the integrity of the
electoral process.”) (citations and internal quotations omitted). This is because “[t]he
Constitution provides that States may prescribe ‘the Times, Places and Manner of
holding Elections for Senators and Representatives,’ Art. I, § 4, cl. 1, and the [Supreme]
Court therefore has recognized that States retain the power to regulate their own

2

Copies of all unpublished opinions cited herein are attached as Exhibit A-1.
10
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elections.” Burdick v. Takushi, 504 U.S. 428, 433 (1992). Thus, it is elected officials like
the Clerks and the Secretary of State—rather than federal courts—that must “weigh the
pros and cons of various balloting systems.” Weber v. Shelley, 347 F.3d 1101, 1107
and n.2 (9th Cir. 2003) (citing cases).
In its Complaint, Citizen Center cherry-picks a few words from federal cases and
bookends them with its own language, creating the false impression that federal courts
have ruled that the issue of ballot secrecy from election officials necessarily implicates
fundamental rights. However, “the Supreme Court has never recognized secrecy in
voting as a constitutionally guaranteed right.” Thompson v. Dorchester County Sheriff’s
Dept., 280 Fed. Appx. 328, 329 n. 2 (4th Cir. 2008); see also Doe v. Reed, 130 S.Ct.
2811, 2832 (2010) (Scalia, J., concurring) (“We have acknowledged the existence of a
First Amendment interest in voting, but we have never said that it includes the right to
vote anonymously. The history of voting in the United States completely undermines
that claim.”) (citations omitted).

The cases cited by Citizen Center are not to the

contrary. On page 2 of the Complaint is Reynolds v. Sims, 377 U.S. 533, 554-555
(1964), which addressed Alabama’s failure to reapportion itself, and does not mention
ballot secrecy; and McIntyre v. Ohio Elections Comm'n, 514 U.S. 334, 343 (1995),
which is about the distribution of anonymous campaign literature, and the quote on
ballot secrecy is dicta from a footnote. Am. Constitutional Law Found., 120 F.3d at
1101-1102, considers the requirement that petition circulators should wear an
identifying badge. Complaint at ¶2. Rogers v. Lodge, 458 U.S. 613 (1982) mentions
ballot secrecy in a footnote from the dissent regarding the difficulty of discerning the

11
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motives of voters. Id. at ¶3. The case is actually about whether an at-large system of
elections violates the Fourteenth Amendment rights of African-American citizens.
Washington v. Glucksberg, 521 U.S. 702, 720-721 (1997), Complaint at ¶139, is an
assisted suicide case that makes no mention of ballot secrecy. Thus, none of the cases
cited by Citizen Center in its Complaint establish or define the alleged interests at stake
here.
Citizen Center’s claimed right also fails the second prong of the fundamental
rights analysis. Citizen Center cannot show that a particular degree of ballot secrecy is
objectively, deeply rooted in this Nation’s history and tradition, and implicit in the
concept of ordered liberty, such that neither liberty nor justice would exist if they were
sacrificed. See Seegmiller, 528 F.3d at 769. “The history of voting in the United States
completely undermines that claim.” Reed, 130 S. Ct. at 2834 (Scalia, J., concurring). In
fact, the secret ballot is of purely state creation and all voting was public until 1888
when the States began to adopt the Australian secret ballot. Id. at 2834-2837. 3
Because the Complaint does not implicate a fundamental right, Citizen Center’s
substantive due process claims should be dismissed. See Kendall v. Balcerzak, 650
F.3d 515, 523 (4th Cir. 2011) (dismissing substantive due process claim because the
state-created right of referendum is not itself a fundamental right).

3

The Australian system adopted by the various states over time called for an official
ballot that included all candidates of all parties on the same ticket, to replace the often
very distinctive ballots produced by political parties; the erection of polling booths; and
restricted access to voting areas by candidates and others. Burson v. Freeman, 504
U.S. 191, 200-204 (1992).
12
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2.

Citizen Center’s asserted interest in a particular election process
does not implicate the First Amendment

In addition to claiming that the election processes at issue burden its members’
voting rights, Citizen Center argues that the facts alleged implicate their speech and
associational rights under the First Amendment. Complaint at ¶¶111-121. However,
Citizen Center’s First Amendment arguments are simply variants on the same theme.
As it does with its other fundamental rights claims, Citizen Center bootstraps its
arguments about state election procedures into an argument about the ability to vote
and then tacks on the assertion that the right to vote implicates First Amendment rights.
Citizen Center’s approach does not state a First Amendment claim.
Citizen Center’s First Amendment argument that the Clerks’ future election
procedures will deter some of its members from voting and therefore affect their ability
to express their political preference is similar to the First Amendment argument raised in
Initiative & Referendum Inst. v. Walker, 450 F.3d 1082 (10th Cir. 2006). In Walker, an
advocacy group launched a First Amendment challenge to a Utah law requiring a
supermajority for wildlife initiatives. The group argued that the supermajority
requirement “deterred wildlife advocates from threatening to launch a petition . . . and it
has cowed proponents of initiatives on other subjects who fear similarly harsh treatment
by the state legislature and the Governor.” Id. at 1105 (emphasis in original). Like
Citizen Center, the plaintiff in Walker argued that the challenged policy had a
foreseeable side-effect of discouraging people from participating in the political process.
The Tenth Circuit rejected the plaintiff’s argument in Walker for the simple reason that
“the supermajority requirement does not regulate speech” and therefore had “no

13
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application in the case.” Id. Likewise, because Citizen Center has failed to allege facts
showing that its First Amendment rights—or any other fundamental rights—are violated
or threatened, its substantive due process claims should be dismissed.
B.

Citizen Center fails to state a procedural due process claim because
it has not pled facts showing the deprivation of a state-protected
liberty interest or the absence of an adequate state law remedy

In its fourth claim for relief, Citizen Center argues it will be deprived of its
Fourteenth Amendment right to procedural due process. Complaint at ¶¶145-152. A
person alleging he has been deprived of his right to procedural due process “must prove
two elements: that he possessed a constitutionally protected liberty or property ‘interest
such that the due process protections were applicable,’ and that he was not ‘afforded an
appropriate level of process.’” Couture v. Bd. of Educ. of the Albuquerque Pub. Schs.,
535 F.3d 1243, 1256 (10th Cir. 2008). Citizen Center fails to allege facts sufficient to
state a claim under either of these elements.
1.

Citizen Center has failed to establish a liberty interest in a state
election process that makes it impossible for an election official to
determine the identity of a voter

Citizen Center asserts that it has a liberty interest created by article VII, section 8
of the Colorado Constitution, which states in part that “no ballots shall be marked in any
way whereby the ballot can be identified as the ballot of the person casting it.” This
section further states that: “Nothing in this section, however, shall be construed to
prevent the use of any machine or mechanical contrivance for the purpose of receiving
and registering the votes cast at any election, provided that secrecy in voting is
preserved.” Citizen Center broadly describes these constitutional provisions as a state-

14
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created right to secrecy in voting.

Complaint at ¶122.

The Complaint, however,

contains no allegations that any of the Clerks have publicly disclosed the votes of
Citizen Center’s members. Instead, the factual basis of alleged injury is that a locallyelected clerk may violate his or her oath of office—along with several provisions of
Colorado criminal law—and reveal how a particular voter will vote in a future election.
See C.R.S. §1-13-104 (perjury for those under oath); §1-13-107 (violation of duty); §113-701 (interference with election official); §1-13-712 (disclosing or identifying vote); §113-713 (intimidation); §1-13-723 (neglect of duty). According to Citizen Center, the only
acceptable “cure” to this alleged potential injury is an election system that makes it
impossible for an elected official to determine how any particular voter voted.
Complaint, pg. 37 at ¶a (request for relief). This is not a liberty interest established by
Colorado or federal law.
In essence, Citizen Center is asking this federal court to overrule a prior
determination by the Colorado Court of Appeals that interprets the secrecy provisions in
article VII, section 8 of the Colorado Constitution as protecting votes from public
disclosure. Specifically, the Colorado Court of Appeals determined that under Article VII,
§ 8 of the Colorado Constitution “[a]n individual voter’s identity is to be protected from
public disclosure.” Marks v. Koch, 2011 WL 4487753, *4 (Colo. App. 2011) (emphasis
added). 4 In deciding this issue, the state court reasoned that Article VII, § 8 of the

4

Certiorari has been granted on this issue by the Colorado Supreme Court in Koch v.
Marks, 11SC816. Specifically, the Colorado Supreme Court granted certiorari on the
issue of whether article VII, section 8, of the Colorado Constitution prohibits making cast
election ballots available for public inspection pursuant to the Colorado Open Records
Act, sections 24-72-200.1, et seq., C.R.S. The determination by the Colorado Supreme
15
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Colorado Constitution explicitly “in its second sentence states that election officials ‘shall
be sworn or affirmed not to inquire or disclose how any elector shall have voted’” which
“coincides with the election officials’ viewing of the marked ballots.” Id. (emphasis
removed, citations omitted). The Colorado Constitution, thus, specifically contemplates
election officials reviewing ballots and, in some circumstances, determining how an
elector voted. Otherwise, the oath provision would be superfluous.
The Colorado Court of Appeals is not unique in determining that ballot secrecy
relates to public disclosure of individual votes rather than the review of ballots by
election officials in the course of their official duties. For example, the Sixth Circuit
analyzed the issue of whether a state law that allowed individuals to assist blind voters
in marking ballots violated a state constitutional provision regarding voter secrecy.
Nelson v. Miller, 170 F.3d 641 (6th Cir. 1999). Deferring to prior legislative
determinations of the state legislature, the Sixth Circuit determined that such assistance
did not violate secrecy of the ballot. Id. at 653. See also Burke v. State Bd. of
Canvassers, 107 P.2d 773, 779 (Kan. 1940) (election officials are bound by statute to
“keep the fact of such vote and the person for whom the same is recorded and the
contents thereof secret and shall not reveal or divulge the same”); Bridgeman v.
McPherson, 45 Cal. Rptr. 3d 813, 820 (Cal. App. 3d 2006) (the legislature could
authorize voting by fax for citizens outside the country without violating the constitutional
secret ballot requirement, even though an election official inspecting an incoming fax

Court on the scope of the secrecy protections afforded ballots under the Colorado
Constitution is an unsettled issue of state law that this Court should abstain from
deciding prior to the Colorado Supreme Court. See Section II.C.2, infra.
16
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ballot would know the identity of the person casting the ballot); Pullen v. Mulligan, 561
N.E.2d 585, 605-606 (Ill. 1990) (because numbered ballots were not actually traced to
particular voters at any time during or after the voting process, secrecy of the ballots
had not been violated); United States v. Exec. Comm. of the Democratic Party of
Greene County, 254 F.Supp. 543, 546-47 (N.D. Ala. 1966) (upholding Section 8 of the
Voting Rights Act allowing for federal observers to attend any place for holding an
election and aid individuals unable to mark votes against challenge that the presence of
observers violated the right to a secret ballot); Peterson v. City of San Diego, 666 P.2d
975, 978 (Cal. 1983) (rejecting challenge to use of mail ballots based on allegations that
the use of mail ballots violated state constitutional requirement for secret ballots).
Because Citizen Center cannot demonstrate that it has a state-law established liberty
interest in an election process that makes it impossible for an election official to identify
a particular vote, it has failed to state a procedural due process claim.
2.

Even assuming a protected state law liberty interest exists, Citizen
Center cannot establish a procedural due process claim because
Colorado provides an adequate state law remedy

In addition to pleading a protected liberty interest, Citizen Center must show the
absence of adequate state law remedies. Couture, 535 F.3d at 1256. Presumably,
Citizen Center’s injury claim is premised on an individual clerk knowing how a particular
individual voted and sharing that information with others. In Colorado, a clerk who
publicly discloses how a voter voted violates numerous laws that impose significant
criminal penalties for each offense. See C.R.S. §1-13-104 (perjury for those under oath
with a penalty of imprisonment for up to 18 months and/or $5000); §1-13-107 (violation

17
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of duty with a penalty of 1 year and/or $1000); §1-13-701 (interference with election
official); §1-13-712 (disclosing or identifying vote); §1-13-713 (intimidation); §1-13-723
(penalty for neglect of duty). Courts recognize that such laws serve to protect the
integrity of the ballot, acknowledging that some records retained by elections officials
could be traceable to a voter. Turner v. Webster, 637 F. Supp. 1089, 1091 (N.D. Ala.
1986); Burke, 107 P.2d at 779. Thus, any hypothetical future injury to Citizen Center’s
members would necessarily involve malfeasance by a clerk. When a deprivation results
from a “failure of agents of the State to follow established state procedure,” then the
availability of a post-deprivation remedy precludes a procedural due process claim.
Parratt v. Taylor, 451 U.S. 527, 543 (1981), overruled on other grounds by Daniels v.
Williams, 474 U.S. 327 (1986).
The post-deprivation remedy available to the individual members of Citizen
Center is a state law tort claim against the clerk who violates the law and discloses the
vote of an individual. While it would be up to the individual plaintiff to determine the best
theory under which to proceed, one possible tort claim would be invasion of privacy. In
Colorado, the tort of invasion of privacy is well-recognized. Denver Publ. Co. v. Bueno,
54 P.3d 893, 897 (Colo. 2002). Although a clerk, as a public official, is typically immune
from torts under the Colorado Governmental Immunity Act, an exception exists for
actions by public employee that are “willful and wanton.” C.R.S. § 24-10-118(2)(a).
Thus, any mental distress or anguish that a voter may experience as a result of a clerk
intentionally exposing how an individual voted could be remedied through a tort claim.
See Joe Dickerson & Assocs., LLC v. Dittmar, 34 P.3d 995, 999 (Colo. 2001). Indeed,
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such a remedy is far more practical than a federal lawsuit such as this one, which is
premised on the idea that any number of elected officials may in the future commit a
criminal act.
A discussion of “remedy” would be remiss if it ignored the real dispute at the
center of this case. Citizen Center has chosen certain county clerks as the targets of its
displeasure. It disagrees with past choices these clerks have made about the best way
to conduct an election, choices ranging from the types of voting equipment to the format
of the ballot to how voted ballots are sorted. These are political and philosophical—not
legal—disputes, and Citizen Center’s true remedy is found at the ballot box or in the
state legislature—not in federal court. See Clayton v. Place, 884 F.2d 376, 381 (8th Cir.
1989) (“the proper remedy for plaintiffs’ disenchantment with a Board that refused to
change a rule . . . is found at the ballot box and not in the Constitution”). Because of the
availability of adequate state law remedies, Citizen Center has failed to state a
procedural due process claim.
C.

Citizen Center’s equal protection claim must be dismissed because
the allegations do not establish that this is a “fundamental rights”
case or that an adequate basis exists for an equal protection claim

Citizen Center’s fifth claim for relief is a Fourteenth Amendment equal protection
claim. Complaint at ¶¶153-161. “Equal protection jurisprudence has traditionally been
concerned with governmental action that disproportionally burdens certain classes of
citizens.” Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1215-16 (10th Cir.
2011). Citizen Center, however, makes no attempt to allege that its organization is a
class, that its members are a part of an identifiable class, or that—individually or as a
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whole—its members were treated differently than some other specifically identifiable
class. See, e.g., Complaint at ¶155. Likewise, Citizen Center does not claim that its
organization or its members are a “class of one” that the clerks treated differently than
similarly situated individuals for no objectively reasonable basis. See Kansas Penn
Gaming, 656 F.3d at 1219. Under the Complaint as alleged, there is no greater risk of
ballot exposure to a member of Citizen Center as opposed to any other member of the
electorate. Thus, the only possible basis for its equal protection claim is the voter rights
cases that apply the “fundamental rights” strand of the Fourteenth Amendment. See
Anderson v. Celebrezze, 460 U.S. 780, 787 n. 7 (1983); see also Complaint at ¶157.
1.

Citizen Center fails to state a “fundamental rights” equal protection
claim because its claim does not implicate the right to vote

Unlike the voter rights cases typically considered by federal courts, Citizen
Center’s equal protection claim does not involve state limitations on the ability of a voter
to cast a vote. See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966)
(finding a poll tax unconstitutional on equal protection grounds); City of Herriman v. Bell,
590 F.3d 1176, 1184-85 (10th Cir. 2010) (rejecting an equal protection challenge to a
state statute placing residency restrictions on a school district detachment vote).
Likewise, the claim does not involve how or whether certain votes will be counted. See,
e.g., Bush v. Gore, 531 U.S. 98 (2000). Instead, Citizen Center alleges the different
treatment involves “disparate likelihoods [of] . . . ballots being made identifiable.”
Complaint at ¶156. As discussed in Section II(A) above, states are entitled to
substantial deference regarding the particular method of administering their elections.
As a result, Citizen Center’s allegations do not implicate the fundamental right to
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participate equally in elections with other voters in those same jurisdictions. See also
Angel v. City of Fairfield, 793 F.2d 737, 739-40 (5th Cir. 1986) (rejecting an equal
protection challenge to an election because it was no more than a “garden variety”
election challenge “promenading in disheveled constitutional dress”). Because this case
does not state a “voter rights” equal protection claim and it fails to state the bare
elements of any other type of equal protection claim, it should be dismissed.
2.

Even if this case implicates the right to vote, Citizen Center failed to
state an adequate factual basis for an equal protection claim

Although Citizen Center does not identify the number of individuals its group
represents, the facts alleged in support of its equal protection claim show that its
argument is based on individual circumstances rather than identifiable categories of
voters. Specifically, Citizen Center claims its members are similarly situated to each
other and are similarly situated to other “persons” who have voted or will vote.
Complaint at ¶155. In essence, Citizen Center is requesting that the Court pick a group
of discrete, individual voters and compare them to other individual voters. This is not an
accepted approach for an equal protection claim based on voter rights.
[W]eighing the burden of a nondiscriminatory voting law upon each voter
and concomitantly requiring exceptions for vulnerable voters would
effectively turn back decades of equal-protection jurisprudence. A voter
complaining about such a law’s effect on him has no valid equal-protection
claim because, without discriminatory intent, a generally applicable law
with a disparate impact is not unconstitutional.
Crawford v. Marion County Election Bd., 553 U.S. 181, 207 (2008) (Scalia, J.,
concurring).
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Indeed, Citizen Center’s factual allegations about the odds of a voter being
identified by that voter’s ballot show that its equal protection complaint is about the
different individual impacts of a single, uniform burden on all voters within a particular
county. Specifically, all voters within a particular county are exposed to a uniform set of
choices regarding when to vote, where to vote, what methodology they will use to vote,
and how votes will be tabulated. See Complaint at ¶156. Voters’ ballot styles may
further be limited by the particular jurisdiction they vote in (i.e., what city within a
particular county).

See id. Factual allegations revealing that individual voters

experience different impacts as a result of the same burden do not state an equal
protection claim. Crawford, 553 U.S. at 205 (Scalia, J., concurring) (“[O]ur precedents
refute the view that individual impacts are relevant to determining the severity of the
burden [a voting regulation] imposes.”); see also ACLU of N.M., 546 F.3d at 1320-21
(rejecting an equal protection challenge to a law that treated in-person voters differently
than absentee voters).
The only attempt to compare actual burden Citizen Center makes is where it
alleges voters in one county may be subject to more or less ballot secrecy than those in
another. Complaint at ¶156. Such an equal protection claim is defective. County clerks
only have jurisdiction in their own counties. See Colo. Const. art. XIV, § 8. “[I]n order to
state a §1983 claim, a plaintiff must show the defendant ‘caused’ the constitutional
violation…” Snell v. Tunnell, 920 F.2d 673, 700 (10th Cir. 1990). Thus, the Boulder
County Clerk and Recorder cannot be held liable because she treated a Boulder County
voter one way and the Chaffee County Clerk and Recorder treated a Chaffee County
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voter differently. See Dunn v. Blumstein, 405 U.S. 330, 336, (1972) ("a citizen has a
constitutionally protected right to participate in elections on an equal basis with other
citizens in the jurisdiction.”) (emphasis added); see also Angel, 793 F.2d at 739-40.
Because Citizen Center has failed to state facts supporting its equal protection claim, it
should be dismissed. See Crider v. Bd. of County Comm’rs of the County of Boulder,
246 F.3d 1285, 1288 (10th Cir. 2001).
C.

Plaintiff has failed to state a claim under the Colorado Constitution

Plaintiff’s Sixth and Seventh Claims for relief allege a state due process and state
secret ballot claims premised on the Colorado Constitution’s protection of voter secrecy.
1.

The Colorado Constitution does not prevent election officials from
discovering how an individual voter voted, it only protects public
disclosure of that information

The Colorado Constitution does not establish any prohibitions on election
officers from, in the course of conducting an election and tabulating results, learning
how an individual voter voted.

In fact, the secrecy provision of the Colorado

Constitution, Art. VII, § 8, specifically acknowledges that in the course of the election an
election officer might discover how a particular voter voted and imposes an affirmative
obligation upon the election worker not disclose that information. Thus, Citizen Center
bases its Sixth and Seventh Claims for Relief on a protection that is not afforded in the
Colorado Constitution and, thus, Art. VII, § 8 cannot serve as substantive basis for this
claim.
2.

This Court should abstain from ruling on the state law claims
pursuant to Pullman abstention

The doctrine of Pullman abstention arises out of the traditions of federalism and
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comity and is based on the principle that unsettled questions of state law must be
resolved by the state courts before a substantial federal constitutional question can be
decided. See Univ. of Utah v. Shurtleff, 252 F.Supp.2d 1264, 1284 (D. Utah 2003)
(citing Railroad Comm’n v. Pullman Co., 312 U.S. 496, 500, 85 L.Ed. 971, 61 S.Ct. 643
(1941)).
In Pullman, the Court established that, when a constitutional question is
premised on an unsettled question of state law, the federal court should
postpone adjudication of the case while a separate action is adjudicated in
state court. The Court found that Pullman demonstrates a ‘scrupulous
regard for the rightful independence of the state governments and for the
smooth working of the federal judiciary.’ Thus, the Pullman abstention
doctrine ‘serves the dual aims of avoiding advisory constitutional
decisionmaking, as well as promoting the principles of comity and
federalism by avoiding needless federal intervention into local affairs’.
Shurtleff, 252 F.Supp.2d at 1284-85 (citations omitted).
Three prerequisites must be satisfied in order for Pullman abstention to apply,
which are as follows: (1) an uncertain issue of state law underlies the constitutional
claim; (2) the state law issues are amenable to interpretation and such interpretation
may obviate or substantially narrow the need for a federal court ruling on the
constitutional issue; and (3) an incorrect decision of state law by the district court would
hinder important state policies. See Shurtleff, 252 F.Supp.2d at 1285 (citing Lehman v.
City of Louisville, 967 F.2d 1474, 1478 (10th Cir. 1992)).
With respect to Plaintiff’s claims premised on the scope of protections for secret
ballots afforded under the Colorado Constitution that is an unsettled issue of law in
Colorado. There is very limited case law interpreting the scope of the protection of cast
ballot information under Article VII, Section 8 of the Colorado Constitution. As direct
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evidence of the unsettled nature of this question, this Court need look no further than
the case of Koch v. Marks, 11SC816, currently pending before the Colorado Supreme
Court in which the Colorado Supreme Court is considering whether the secret ballot
provisions of Art. VII, Sec. 8 of the Colorado Constitution prohibit the release of cast
ballot information under the Colorado Open Records Act (“CORA”). This decision in
Koch v. Marks, while not exactly the issue before this Court, should provide this Court
guidance on the scope of the protections afforded ballots from disclosure under the
Colorado Constitution. The issue of whether the Colorado Constitution establishes the
right of Colorado citizens to preservation of secrecy in voting and the scope of that right
is subject to interpretation and if the Colorado Supreme Court finds that this provision
only protects against public disclosure of cast ballot information or that it only protects
the act of voting and not the ballot itself, then the claims asserted by Citizen Center
would not be premised on an actionable state created right. Complaint at ¶122. In light
of the authority given to states to administer and develop their own systems of
conducting elections, any decision by this court interpreting the scope of secrecy
afforded voters by the Colorado Constitution would infringe unnecessarily on issues of
critical importance under state law and are best deferred to the Colorado Supreme
Court for determination. Thus, given the weighty and important state law considerations
surrounding the scope of protections afforded cast ballots in Colorado, this Court should
defer from any rulings on Plaintiff’s state law claims until after the Colorado Supreme
Court has had the opportunity to interpret the related issue now before it in the case of
Koch v. Marks. Accord, S & S Pawn Shop, Inc. v. City of Del City, 947 F.2d 432, 442
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(10th Cir. 1991) (Pullman abstention prevents a federal court from “basing a
constitutional decision on a forecast of state law that may later be displaced by an
authoritative state adjudication.”).
3.

The state law claims should be dismissed for lack of subject matter
jurisdiction

Because Citizen Center’s federal constitutional claims should be dismissed for
the reasons stated above, the Court lacks jurisdiction over the state constitutional
claims under 28 U.S.C. § 1367(a). The Complaint must therefore be dismissed for lack
of subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1).
III.

Plaintiff has failed to state a claim for injunctive or declaratory relief
A.

General requests for injunctive relief ordering a public entity to
comply with state law or to fulfill its statutory duties are not
appropriate

A request that a defendant be ordered to comply with the law is not an
appropriate form of injunctive relief. Monreal v. Potter, 367 F.3d 1224, 1236 (10th Cir.
2004) (injunctions simply requiring the defendant to obey the law are too vague to
satisfy Fed. R. Civ. P. 65); Glover Constr. Co. v. Babbitt, 1999 WL 51784, *2 (10th Cir.
1999) (“We add that Glover Construction's request for injunctive relief is nothing more
than an artfully phrased prayer for the court to require Cherokee Nation to obey the law
in the future. Such injunctions are not appropriately issued.”); Atwell v. Gabow, 248
F.R.D. 588, 596 (D. Colo. 2008) (appropriate injunctive relief must be specific in terms
and describe in reasonable detail the act or acts sought to be restrained, and injunctions
simply requiring defendant to obey the law and prohibiting defendant from violating it
are impermissible).
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Here, there are no allegations in the Complaint that the Clerks have publicly
disclosed cast ballots that are individually identifiable and, thus, the Complaint cannot
support a request for injunctive relief. Hughey v. JMS Dev. Corp., 78 F.3d 1523, 1531
(11th Cir. 1996) (“[A]ppellate courts will not countenance injunctions that merely require
someone to ‘obey the law.’”); Keyes v. Sch. Dist. No. 1, 895 F.2d 659, 668 (10th Cir.
1990) (“[I]njunctions simply requiring the defendant to obey the law are too vague.”).
Similarly, injunctions are not an appropriate remedy to stop an individual from
committing a future crime, in this case the disclosure of individual voter choice. United
States v. Jalas, 409 F.2d 358, 360 (7th Cir. 1969) (“[C]ourts [except in limited
circumstances not relevant here] have no power to enjoin the commission of a crime.”);
Quinn v. Aetna Life & Cas. Co., 482 F.Supp. 22, 29 (E.D. N.Y. 1979) (same).
Here, the Complaint seeks an injunction prohibiting the Clerks from implementing
policies or practices that might permit any voted ballot to be individually identifiable.
Complaint, pg. 38 at ¶b (request for relief).

Such broad, non specific requests for

injunctive relief are not supported under the law. See Louis W. Epstein Family P’ship v.
Kmart Corp., 13 F.3d 762, 772 (3rd Cir. 1994) (“Broad, non-specific language that
merely enjoins a party to obey the law or comply with an agreement, however, does not
give the restrained party fair notice of what conduct will risk contempt.”); Nader, 555
F.Supp.2d at 152 (“[T]he courts do not issue entirely prospective decrees enjoining
parties from engaging in ‘unlawful conduct’ ex ante without enunciating the actions
contemplated or undertaken, the court denies the request for injunctive relief as
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inappropriate.”). 5
B.

Plaintiff has failed to state a viable claim for declaratory relief

In order for a Court to issue declaratory relief, there must be an actual
controversy. See Joslin v. Sec’y of the Dept. of the Treasury, 832 F.2d 132, 134-35
(10th Cir. 1987). “For a declaratory judgment to issue, there must be a dispute which
‘calls, not for an advisory opinion upon a hypothetical basis, but for an adjudication of
present right upon established facts.’” Ashcroft v. Mattis, 431 U.S. 171, 97 S.Ct. 1739,
1740 (1977) (citations omitted).

Here, for all the reasons addressed in the arguments

on standing, Citizen Center’s alleged harm-that its members’ ballots may possibly be
identified and exposed-is too speculative, meaning it cannot satisfy the actual
controversy requirement necessary for obtaining declaratory relief. Accord, Stamps v.
Smith, 2010 WL 901686, *3 (D. Colo. 2010) (“[T]he question in a declaratory judgment
action ‘is whether the facts alleged, under all the circumstances, show that there is a
substantial controversy, between parties having adverse legal interests, of sufficient
immediacy and reality to warrant the issuance of a declaratory judgment.’”).

5

Citizen Center’s request for injunctive relief is also inadequate in that Citizen Center
has failed to plead facts sufficient to establish imminent harm. “To constitute irreparable
harm, an injury must be certain, great, actual ‘and not theoretical.’” Heideman v. South
Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003) (citations omitted). “‘[T]he party
seeking injunctive relief must show that the injury complained of is of such imminence
that there is a clear and present need for equitable relief to prevent irreparable harm.’”
Id. (citations omitted). See also State of New York v. Nuclear Regulatory Comm., 550
F.2d 745, 755 (2d Cir. 1977) (“[T]he award of preliminary injunctive relief can and
should be predicated only on the basis of a showing that the alleged threats of
irreparable harm are not remote or speculative but are actual and imminent.”). Here,
vague allegations that a ballot might be exposed in the future are insufficient to
establish actual and imminent harm.
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Moreover, even if Citizen Center had stated a justiciable declaratory judgment
claim, to the extent it seeks to have the federal court decide the scope of the Colorado
Constitutional protections of ballot secrecy, this Court should decline to exercise
jurisdiction over Citizen Center’s declaratory judgment claim.
The Declaratory Judgment Act was an authorization, not a command. It
gave the federal courts competence to make a declaration of rights; it did
not impose a duty to do so. Whether to entertain a justiciable declaratory
judgment action is a matter committed to the sound discretion of the trial
court.
Kunkel v. Cont’l Cas. Co., 866 F.2d 1269, 1273 (10th Cir. 1989) (citations and internal
quotations omitted). Given the disputed issues of state law underlying Citizen Center’s
claim for declaratory relief, declaratory judgment by the federal court would not be
appropriate.
A declaration by this Court, based primarily upon its interpretation of
disputed state law…would necessarily raise grave concerns about federal
interference in state and local affairs.
* * *
Where, as here, the existence of actual controversy depends upon
uncertain contingencies directly within the control of a city’s legislative
body, and the issue presented is primarily one of disputed state law, this
Court will exercise its discretion to decline to hear a petition for declaratory
judgment.
Pub. Serv. Co. of New Mexico v. City of Albuquerque, 755 F.Supp. 1494, 1503-04 (D.
N.M. 1991); see also State Farm Fire & Cas. Co. v. Mhoon, 31 F.3d 979, 983 (10th Cir.
1994) (amongst the factors the court can consider in deciding to entertain a declaratory
judgment action is whether it would improperly encroach on state jurisdiction). Because
of the significant state law issues regarding the scope and extent of ballot secrecy,
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discussed above, this Court should refrain from entertaining Plaintiff’s request for
declaratory relief.
WHEREFORE, the Clerks respectfully request that this Court dismiss Citizen
Center’s Complaint pursuant to Fed.R.Civ.P. 12(b)(1) on grounds that Plaintiff lacks
standing to assert its claims and pursuant to Fed.R.Civ. 12(b)(6) on grounds that
Plaintiff has failed to state claim for which relief can be granted.
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