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| also benefited greatly from presenting aversion at a Rutgers faculty colloquium and, of course, at the "Miranda After
Dickerson: The Future of Confession Law" Symposium sponsored by the Michigan Law Review and the Michigan Law
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one named in this footnote should be blamed for what follows.

SUMMARY:

... Courts and scholars have now had thirty-four years of experience with Mirandav. Arizona, including the Court's
recent endorsement in Dickerson v. United States last Term. ... As Professor Kamisar put it: "To the extent that the
Constitution permits the wealthy and the educated to "defeat justice,' if you will, why shouldn't all defendants be given a
like opportunity?" If the Fourteenth Amendment hel ps us decide to apply the Fifth Amendment privilege to police
interrogation, rather than just in formal proceedings, Fourteenth Amendment due process may help decide when and
how the Miranda presumption should be applied. ... In effect, she claims that the existence of the criminal procedure
guarantees of the Bill of Rights sucked most of the "criminal process’ oxygen from the Due Process Clause, exhausting
it of content in the criminal context - at least where there is a plausible nexus between a particular right and the
government action being challenged. ... Thereisno particular reason why the Due Process Clause could not embody a
similar liberty interest as applied to police interrogation. ... | have also argued that a suspect should have aright to
terminate the police interrogation, which is, itself, a deprivation of his due process liberty interest. ... Dickerson is, of
course, inconsistent with Professor Klein's project. ...

TEXT:
[*1081]

Paraphrasing Justice Holmes, law is less about logic than experience. n1 Courts and scholars have now had
thirty-four years of experience with Mirandav. Arizona, n2 including the Court's recent endorsement in Dickerson v.
United States n3 last Term. Looking back over this experience, it is plain that the Court has created a Miranda doctrine
quite different from what it has said it was creating. | think the analytic structure in Dickerson supports this rethinking
of Miranda. To connect the dots, | offer a new explanation for Miranda that permits us to reconcile Dickerson and the
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rest of the post-Miranda doctrine with the underlying theme of the Miranda opinion.

Consider two Miranda experiences that seem quite contradictory. The first experience draws upon my teaching of
Mirandain my classes at Rutgers. Among my students, Miranda critics are as rare as the honest lawyers whom
Diogenes sought. n4 | can find the loyal opposition on just about every other issue, but not, oddly enough, on Miranda. |
try deploying the "plain meaning" argument, forcing the students to read the actual words in the Constitution: "nor shall
any person be compelled in acriminal case to be awitness against himself.” n5 It is clear that the Framers had in mind
courtroom testimony. Moreover, | [*1082] ask, how can we say that a suspect is compelled to be a witness against
himself if he answers "I shot my wife" to the officer's first question of "what happened last night?' Where isthe
compulsion? Despite my efforts, even the conservative students think it is unfair for police to question suspects without
telling them that they need not answer. n6

The second experience | offer isthat of reading hundreds of appellate opinions deciding whether the police
complied with Miranda. If you have read afew, you will not be surprised at my basic finding - once the prosecutor
proves that the warnings were given in alanguage that the suspect understands, courts find waiver in almost every case.
Mirandawaiver is extraordinarily easy to show - basically that the suspect answered police questions after saying that
he understood the warnings. n7 This waiver process bears little resemblance to waiver of the Fifth Amendment privilege
at trial where the prosecutor is not permitted to badger the defendant with requests that he take the witness stand.

Indeed, neither the prosecutor nor the judge can even comment on the failure of the defendant to testify. n8 As most
defendants are represented by counsdl at trial, the decision to take the stand, and waive the privilege, amost awaysis
made after advice and careful thought. n9 By contrast, the Miranda version of the Fifth Amendment permits waiver to
be made carelesdly, inattentively, and without counsel. n10

[*1083] These experiences suggest that almost everyone thinks fairness requires telling suspects that they do not
have to answer police questions, but courts find waiver of the right not to answer on any evidence that the suspect
understood the warnings. Is this really an application of the venerable privilege not to be compelled to take the witness
stand at trial? More is going on here than meets the eye.

It is good that law does not depend completely on logic. Judged on that score, Miranda remains quite mysterious. |
wish to identify some of these mysteries and offer a new way of thinking about Miranda that may explain some of the
puzzles. Whatever the Miranda majority contemplated, my thesisis that later, and somewhat hostile, Courts have
transformed Miranda from a case about the Fifth Amendment privilege against self incrimination to one about due
process.

In Part | of this Article, by way of background, | outline some of the mysteries |eft open by the Court's Miranda
decision and later jurisprudence. In Part |1, | explore the theoretical and practical disjunction between Miranda and the
Fifth Amendment privilege. Part |11 then draws on the conceptual and historical bases of due process to show how a due
process understanding may provide answers to some of Miranda's mysteries. Part IV demonstrates how the Miranda
doctrine and subsequent case law is better explained under a due process notice theory than under any version of the
Fifth Amendment privilege theory. Part V offers some tentative thoughts about how best to justify a Miranda
requirement in the Due Process Clause. In Part VI, | offer some brief comments on Susan Klein's alternative theory for
Miranda. Finally, | conclude that "truth-in-labeling” - the importance of which is emphasized by Professor Klein -
requires that due process theory takes its rightful place in explaining Miranda and its progeny.

I. Miranda's Mysteries: An Overview of the Argument

The most basic mystery of Mirandaisidentifying the full extent of the holding itself. As Stephen Schulhofer points out,
n11 there are actually three holdings. The Court held, first, that the Fifth Amendment privilege against compelled
self-incrimination appliesto custodia police interrogation. Second, the Court held that the pressure of custodial
interrogation is inherently compelling for purposes of the Fifth Amendment. Asto the third holding, the opinion isless
than clear. Professor Schulhofer argues that the Court held that every response to custodial interrogation is compelled
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unless warnings are given. n12

[*1084] Perhapsthisistrue, although the third holding does not necessarily follow from the second. It might be
that some suspects who answer in the face of compelling pressure are not actually compelled to answer. This might be
so for three reasons. First, humans surely have different tolerances for how well they can withstand compelling
pressures. Second, the inherently compelling pressure of police interrogation comes in quite different levels of pressure.
The question "what happened last night?' might be inherently compelling but it is of a different order of magnitude
from the forty hours of interrogation, thirty of it with no break, that the defendant faced in Lisenbav. California. n13

Third, humans who answer police questions might have independent motives to answer, motives that have nothing
to do with police compulsion asiit is traditionally understood. In Lisenba, for example, the suspect did not confess until
confronted with a confession of his confederate; Lisenba said that he would never have confessed but for the statement
of the confederate. n14 While the police disclosure of the confederate's confession motivated Lisenbas confession,
courts have never found that providing truthful information to a suspect is compulsion. The distinction is between
enabling the will of the suspect to operate with more information, which is not compulsion, and overbearing the will of
the suspect. Like all distinctions in confession law, this one can be spun to gossamer fineness, but in Lisenba, the Court
found that the suspect

exhibited a self-possession, a coolness, and an acumen throughout his questioning, and at his trial, which negatives the
view that he had so lost his freedom of action that the statements made were not his but were the result of the
deprivation of his free choice to admit, to deny, or to refuse to answer. n15

If it is possible to imagine a noncompelled response to inherently compelling police pressure (and the Court has on
several occasions insisted that thisis more than just an imaginary possibility), n16 then the narrow holding in Miranda
islessthan clear. Did the Court hold that every response is compelled unless accompanied by warnings and waiver or
only that warnings and waiver are required because of the great risk that any given response will be compelled? Justice
White, in his Miranda dissent, noted both of these formulations of the potential holding, ultimately deciding on the
former - that Miranda held "any answersto any interrogation to be compelled regardless of the content and course of
examination." n17

[*1085] If the Court held that every statement made by suspects in response to police interrogation is compelled
under the authority of the Fifth Amendment, this conclusive presumption would presumably apply in al situations just
like afinding of "real" Fifth Amendment compulsion. Thisisthe "strong" reading of Miranda's relationship to the Fifth
Amendment. The conclusive presumption makes it easier to decide when the constitutional provision has been violated,
and nothing about the presumption suggests that a presumed violation is somehow less wrongful, or deserves alesser
remedy, than a"real" violation.

Thisintroduces another Miranda mystery. The Court chooses sometimes not to apply the Miranda presumption of
compulsion even though "actual" compulsion would produce an outcome in favor of the defendant. In these contexts,
the Court insists that the defendant loses unless he can demonstrate "real" compulsion. Consider New Y ork v. Quarles,
n18 where the Court held that Miranda warnings are not required when the police are asking questions designed to
advance public safety. A statement ("the gun is over there") is therefore admissible even though no warnings are given
and Miranda's conclusive presumption would otherwise be fully engaged. Although the Court withdrew the
prophylactic protection from this category of cases, it did not withdraw the pre-Miranda protection against involuntary,
compelled, or coerced statements. n19 Thus, the Court assured the reader that the suspect who loses the benefit of
Miranda's conclusive presumption, including Quarles himself on remand, can argue that his statement was "actually
compelled by police conduct that overcame [his] will to resist." n20

As Quarles makes clear, the Court has over the years adopted the less expansive, or "weak" reading of Miranda's
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holding - not that every statement is compelled but that the warnings are necessary because the risk of compulsion is so
great. If the warnings are not given, the presumption of compulsion will usually, but not always, require suppression of
statements made in response to custodial interrogation. Justice Scaliain his Dickerson dissent suggests that the Court
lacks the authority to structure a presumption in that way. n21 | disagree n22 but the [*1086] novelty of the Miranda
presumption requires a better explanation than the Court has given us. Dickerson explains Quarles with the cliche that
no constitutional rule is absolute. But this misses the point that Miranda has exceptions where the "real” Fifth
Amendment privilege does not. n23 By what standard does the Court decide which contexts should not benefit from
Miranda's conclusive presumption? This we are never told - another Miranda mystery.

| wish to "solve" these mysteries by introducing a new explanation of Miranda. In effect, | argue that the Supreme
Court has carved out a specialized niche in the Due Process Clause for Miranda-style due process. On this view, the
notion of aregularized criminal process includes the right to be warned that no duty exists to answer questions asked
during custodial interrogation.

| want to be clear about the kind of claim | am making. It is descriptive, not normative. | am not claiming that a due
process understanding of Mirandais the best approach to the problem of police interrogation. Nor am | claiming that a
due process protection is what the Miranda Court thought it was creating (though much language in the opinion is at
least consistent with this explanation). Indeed, | think the Court was doing precisely what Y ale Kamisar called for the
year prior to Miranda, n24 and what Kamisar, Steve Schulhofer, Larry Herman (and others) have since claimed n25 - it
was seeking atest to [*1087] apply to custodial police interrogation that both created a bright line rule and made
suppression more likely than under the due process coercion test. The substitution of Fifth Amendment "compulsion”
for due process "coercion” asthe relevant inquiry was almost certainly intended to lower the bar and make it easier for
defendants to suppress confessions. Focusing on compulsion also made Miranda's crucial presumption easier to justify.
It is plausible to claim that police interrogation without warnings is always compelling. It is much more difficult to
claim that it is always coercive. n26

But Miranda's bright line has been substantially blurred by the post-Miranda cases. n27 Whatever one calls the
pressure of police interrogation today, it does not always render a response compelled under the Fifth Amendment
because the Court does not always apply the presumption. My descriptive claim is that the Court has transformed the
Miranda doctrine into a due process protection.

Susan Klein argues that | bend the due process category to make Mirandafit. n28 She argues that | have not
identified a due process interest to be protected or, assuming a due process interest can be identified, that the bare notice
requirement is insufficient to protect the interest. n29 While | acknowledge that Miranda-style due processis not a
mainstream due process doctrine, my argument is that the Court has aready done the heavy lifting of moving Miranda
from the Fifth Amendment privilege to its next door neighbor in the Fifth Amendment, the Due Process Clause. Other
than to demonstrate that doctrina "fact," then, my only job isto find the due process theory that is the closest fit. In
sum, | argue that the Court has already accomplished the rearranging of the due process furniture that Professor Klein
finds objectionable. Whatever due process has been understood to require in the past, it is pretty clear that the Due
Process Clause is sufficiently flexible (or amorphous) to accommodate Miranda-style due process.

[*1088]

[1. The Digunction Between Miranda and the Fifth Amendment Privilege

There are, | believe, three permissible accounts of Miranda's relationship to the Fifth Amendment privilege. First, as
Schulhofer argues, it might be that every statement made to the police interrogators, in the absence of warnings and
waiver, is conclusively presumed to be compelled and thus inadmissible on the authority of the Fifth Amendment. n30
On thisreading, Mirandais a"strong force" application of the privilege. A second possible account is that the privilege
applies differently in the interrogation room than it does in the courtroom and that sometimes the presumption of
compulsion applies and sometimes it does not. | call thisa"weak force" application of the privilege. The third account
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isthat Mirandais a prophylaxis that protects the privilege rather than being an application of the privilege. The second
and third accounts might appear to be the same but they are not.

The "weak force" application of the privilege suggests that Mirandais constitutional and thus beyond the power of
Congress to change in any way. The prophylactic understanding, on the other hand, leaves room for Congressto
legislate provided the legislation is at least as protective as the Miranda prophylaxis. n31 An example of a prophylaxis
that is not an application of a constitutional right is the Blockburger presumption that a necessarily included offenseis
the "same offense” as the greater offense for purposes of preventing multiple punishment under the Double Jeopardy
Clause. n32 That presumption is a proxy for legislative intent on the multiple punishment issue and may therefore be
overridden by the legidature. It is not part of the Double Jeopardy Clause, asthe Court made clear in Missouri v. Hunter
when it held that "crystal clear” legidlative intent to punish both offenses rebuts the Blockburger presumption. n33

The "strong force" understanding of Mirandais open to criticism for being an ahistorical extension of aright
intended to apply only to trials and other formal hearings. Other policy criticisms build on the [*1089] core notion that
the Court's conclusive presumption of compulsion is not empirically defensible and, thus, it makes little sense to exempt
guilty suspects from police interrogation that would probably not, by the Miranda Court's own admission, rise to the
level of due process coercion. n34 Right or wrong as a policy or an historical matter, this understanding of Mirandais
coherent.

This understanding, however, fails to explain the post-Miranda cases carving out exceptions to the original rule.
The best example of the disconnect between Miranda and the Fifth Amendment is the very first case in which the Court
departed from Miranda's bright line. In 1971, the Court held in Harrisv. New Y ork n35 that prosecutors can use
statements taken in violation of Miranda to impeach a defendant's credibility. Seven years after Harris, the Court
distinguished Harris in Portash v. New Jersey n36 when it held that a statement "actually compelled” by threat of
contempt of court cannot be used for impeachment later in a criminal case. The analytical structure of Portash isas
important as the holding. Noting that Harris had balanced interests to hold against the defendant, Portash wrote:

Balancing of interests was thought to be necessary in Harris ... when the attempt to deter unlawful police conduct
collided with the need to prevent perjury. Here, by contrast, we deal with the constitutional privilege against
compulsory self-incrimination in its most pristine form. Balancing, therefore, is not ssimply unnecessary. Itis
impermissible. n37

The central difference between Harris and Portash, according to the Court, was that the statementsin Harris were only
presumptively compelled. The ruleis different when the issue is the "pristine” Fifth Amendment: "[A] defendant's
compelled statements, as opposed to statements taken in violation of Miranda, may not be put to any testimonial use
whatsoever against himin acriminal trial." n38 Portash thus settles the question of whether statements taken in
violation of Miranda are compelled under the Fifth Amendment - they are not.

Recognizing this, the Court often describes the Miranda rights as prophylactic or "not themselves rights protected
by the Constitution but ... instead measures to insure that the right against compulsory self-incrimination was protected.”
n39 The clearest expression of this [*1090] ideawas Oregon v. Elstad. n40 The Court held that a Mirandaviolation
does not taint a subsequent confession taken in compliance with Miranda, and was at pains to note that Miranda

may be triggered even in the absence of a Fifth Amendment violation... . Consequently, unwarned statements that are
otherwise voluntary within the meaning of the Fifth Amendment must nevertheless be excluded from evidence under
Miranda. Thus, in theindividual case, Miranda's preventive medicine provides aremedy even to the defendant who has
suffered no identifiable constitutional harm. n41
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This "preventive medicine" explanation of Miranda minimizes the role of the Fifth Amendment in explaining why
statements must be suppressed. On this view, not all violations of Miranda produce constitutional harm, giving the
Court flexihility to approach issues about the scope of the Miranda exclusionary rule as well as exceptions to its
presumption of compulsion. While a prophylactic explanation might not be the best understanding of what Miranda
originally sought to accomplish, or the best approach to the problem of police interrogation, nothing keeps a Court from
modifying its doctrine. This explanation of Miranda, whether right or wrong as a policy matter, is coherent.

The difficulty is Dickerson, where the Court seemed to suggest that Miranda is more than a prophylactic rule or,
perhaps, that it is a constitutional prophylactic rule that Congress has no power to modify. Given the Court's citation to
City of Boerne v. Flores n42 for the proposition that "Congress may not legidatively supersede our decisions
interpreting and applying the Constitution," n43 and the Court's application of this principle to Miranda, it is difficult to
avoid reading Dickerson as holding that Mirandais constitutional - either in a strong sense, as co-extensive with the
Fifth Amendment privilege, or in aweak sense, as a constitutionally required prophylactic rule.

If Mirandais best understood, in light of Dickerson, as constitutional in the strong sense, the exceptions and
doctrinal limitations made on the authority of the prophylactic theory seem doomed. If Portash is the right approach to
the use of compelled statements to impeach, and if Mirandais co-extensive with the Fifth Amendment privilege, then
Harris must be overruled. Thisanalytical turnis, | think, Paul Cassell's nightmare. He challenges Miranda, loses, and
takes down with him the doctrinal limitations placed on Miranda. Undoubtedly [*1091] fearing this analytical
challenge, the Court in Dickerson embraced the entire doctrinal superstructure created with the prophylactic
understanding. n44 That language is dicta, however, and it might be that Dickerson is the beginning of the end for some
or al of those doctrinal limitations.

If, on the other hand, we accept the Dickerson dicta that Mirandais constitutional in the weak sense - that it isa
constitutionally required prophylactic theory - the exceptions survive but without a theory that explains why the Fifth
Amendment privilege deserves a constitutional prophylaxis that does not apply to some cases in which the Fifth
Amendment itself would apply. While that kind of prophylaxisis not illegitimate, it requires an explanation. One
explanation is that the Court is making the Fifth Amendment privilege do work it was never intended to do and,
consequently, has had to remodel the privilege. In effect, to view Miranda as a weak version of the Fifth Amendment
privilege requires that we recognize the Fifth Amendment as having a strong force in formal proceedings and a weak
force in police interrogation. Nothing keeps the Court from having a Fifth Amendment privilege with astrong and a
weak force, but it is a conceptually unsatisfying interpretation of a single guarantee.

A due process theory offers an alternative account that avoids the problem of constructing a theory of the Fifth
Amendment with weak and strong forces. Due process requires notice in other contexts before rights to liberty or
property are lost. Why not in the context of police interrogation? | think a permissible understanding of Mirandais that
it protectsthe liberty interest in not being subjected to custodial interrogation by providing notice that the suspect can
terminate the interview. While thisisanovel "liberty interest,” it is one that Miranda itself seemed to contemplate. The
Court said that "custodial interrogation exacts a heavy toll on individual liberty." n45 And the Miranda solution, after
all, wasto tell the suspect that he has a"right to remain silent” as away of terminating the deprivation of liberty that
attends custodial interrogation.

This"right," however, does not exist outside the context of police interrogation. Witnesses can be subpoenaed,
given immunity, and compelled to testify consistently with the Fifth Amendment privilege. n46 Defendants who take
the witness stand can be fully cross-examined. n47 No "right to remain silent” exists when the "real" Fifth Amendment
[*1092] privilegeisinvolved. n48 Mirandais so loosely connected to the Fifth Amendment privilege that it promises a
right that the privilege itself cannot deliver. This should suggest rethinking the relationship of Mirandato the Fifth
Amendment privilege.

Even if we assume that Mirandais constitutional in the weak sense, and thus not very closely connected to the
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privilege, we require an alternative theory - such as due process - to explain when the Court will apply, or refuse to
apply, the presumption or when it will create a broader right than the Fifth Amendment creates in its strong force form
that appliesto formal proceedings. Y ale Kamisar's classic study of confessions law that paved the way for Miranda
draws heavily on equal protection to conclude that suspects should be told of their Fifth Amendment privilege before
being interrogated. n49 Drawing a parallel to cases requiring the state to provide indigent defendants with a transcript
and alawyer to handle their appeal, n50 Professor Kamisar argued that "respect for the individual and securing equal
treatment in law enforcement” require the state to make counsel available to suspects who face police interrogation and
to warn them that they need not answer. n51 As Professor Kamisar put it: "To the extent that the Constitution permits
the wealthy and the educated to "defeat justice,’ if you will, why shouldn't all defendants be given alike opportunity?’
n52 If the Fourteenth Amendment helps us decide to apply the Fifth Amendment privilege to police interrogation, rather
than just in formal proceedings, Fourteenth Amendment due process may help decide when and how the Miranda
presumption should be applied.

[*1093] On this understanding of Miranda, the difficult questions have been, and will continue to be, about when
and how to apply the presumption, questions not answered by asserting that Miranda presumes Fifth Amendment
compulsion. My due process account fillsin this gap either by operating as the mechanism by which we decide when
the "weak force" Fifth Amendment applies or operating as a free-standing source of the duty to warn. On either view, it
is the Due Process Clause that does the analytical work.

[11. IsMiranda About Due Process Notice or "Weak Force" Fifth Amendment Compulsion?: A Look at the
Conceptual and Historical Basis of Due Process

Professor Klein argues that the Fifth Amendment right not to be compelled to be a witness against oneself isthe only
right one needs, or is permitted to use, to craft doctrines that warn of aright to silence. n53 In effect, she claims that the
existence of the criminal procedure guarantees of the Bill of Rights sucked most of the "criminal process' oxygen from
the Due Process Clause, exhausting it of content in the criminal context - at least where thereis a plausible nexus
between a particular right and the government action being challenged. n54 But | believe that the criminal procedure
guarantees in the Bill of Rights leave room for the Due Process Clause to work when we think about the controls that
should apply to police interrogation.

History supports the idea that due process has independent life in the criminal context. The clause derives from the
Magna Carta requirement that all persons are entitled to the "law of the land,” a hoary phrase that has been understood
for centuries to require aregularized process before the state can deprive someone of life, liberty, or property. n55 The
Framers of the Fifth Amendment created aright to "due process of law" that courts understood to be equivalent to the
Magna Cartaright to the "law of the land." n56 The Fifth Amendment privilege is a separate protection in the Fifth
Amendment from that of due process (the two clauses are located next to each other, separated by a comma). Separate
provisions must mean something different, and when the privilege applies, it does indeed provide all the process that is
due. But how would the Framers have understood the application of the privilege?

[*1094] ScholarsasdiverseasYae Kamisar and John Henry Wigmore agree that the privilege has a different
history from that of the common law rule forbidding the use of involuntary confessions. n57 The privilege grew out of
the concern with the power of the monarch to compel political and religious dissenters to take an oath to tell the truth in
formal hearings. n58 Part of the objection to this process was that the state could force anyone to take the oath, even if it
lacked a basis to suspect the particular individual, thus allowing the monarch to seek out and destroy its opponents. Part
of the objection, however, was that the state should not have the power to compel a person to destroy himself even if the
state had adequate suspicion. In 1651, Hobbes stated that even a"justly condemned” person has "the Liberty to disobey”
the sovereign when it orders him to "kill, wound, or mayme himselfe [sic]." n59 From this principle, Hobbes derived the
following corollary: "If aman be interrogated by the Soveraign [sic], or his Authority, concerning a crime done by
himselfe [sic], heis not bound (without assurance of Pardon) to confessit; because no man ... can be obliged ... to
accuse himselfe[sic]." n60 Here, what is being protected is the autonomy of the subject and the corresponding right to
ignore the order of the sovereign to confess a crime. The idea made the voyage across the Atlantic. In 1677, the Virginia
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House of Burgesses "declared that forcing suspects to answer incriminating questions under oath was incompatible with
their natural rights." n61

The common law simultaneously developed another principle that overlapped the Hobbesian right to ignore the
sovereign's order to accuse oneself. Confessions had to be voluntary to be admissible. The underlying concern was not
autonomy as much asit was reliability of the fact finding process. For example, Blackstone noted that confessions made
out of court are "the weakest and most suspicious of all testimony, ever liable to be obtained by artifice, false hopes,
promises of favor, or menaces, seldom remembered accurately, or reported with due precision, and incapable in their
nature of being disproved by other negative evidence." n62

[*1095] If we were able to ask the Framers whether any part of the Fifth Amendment was relevant to interrogation
of suspects, they would almost certainly reply in the negative, asserting that the common law prohibition of involuntary
confessions would do the job. If we insisted, however, that something in the Fifth Amendment be put to that task, the
Framers would likely propose the Due Process Clause rather than the right not to be compelled to be a witness against
oneself. They would see the latter provision as preventing Congress or the judiciary from creating procedures that
would require individuals to answer questions under oath in acrimina trial. n63 If the common law were suddenly not
available to protect against the use of involuntary confessions (asit is not available today except to the extent it survives
in cases decided under the Due Process Clause), the Framers would probably agree that part of the "process’ that is
"due" isthe right not to have involuntary confessions used to prove guilt.

Indeed, | believe we can push this thought experiment a bit further. It would be silly to claim that the Framers
contemplated any kind of Miranda-style notice of the right not to answer questions. But consider how they might
respond if they accepted the Miranda Court's finding that, to prevent compelled responses to police interrogation (not
under oath), it was necessary to warn suspects that they have no duty to answer police questions. Now we ask again:
Given that thisright exists and must be located somewhere in the Bill of Rights, where would it go? | cannot prove my
answer, of course (which iswhy thisis a thought experiment), but | am confident that the Framers would locate this
new right to a particular kind of processin the Due Process Clause rather than in the right not to be compelled to answer
guestions under oath. The law that existed in 1791 drew avery bright line between compelling answers under oath (a
procedure that was subject to the common law privilege) and compelling answers not under oath (a procedure subject to
the common law rule prohibiting the use of involuntary confessions).

Having enlisted the Framers of the Fifth Amendment to support my argument, | now turn to the Framers of the
Fourteenth Amendment. It contains a Due Process Clause worded identically to the one in the Fifth Amendment, thus
extending the due process limitation on government power to the states. Whatever else is true about the debates over the
Fourteenth Amendment - for example, whether the Framers intended the Fourteenth Amendment to incorporate the
criminal procedure guaranteesin the Bill of Rightsn64 - onefact is [*1096] clear. The Framers did not think that the
Bill of Rights guarantees exhausted the extent to which the Fourteenth Amendment imposed limitations on state
criminal processes. Michigan Senator Jacob Howard, who was on the Reconstruction Committee that drafted the
Amendment, favored areading of the Fourteenth Amendment that incorporated the "personal rights guarantied [sic] and
secured by the first eight amendments of the Constitution." n65 He noted, however, that the Amendment also protected
due process of law and equal protection of the laws. n66 Howard thus contemplated that the incorporation of the Bill of
Rights left room for the Fourteenth Amendment Due Process Clause to operate as an independent limitation on the
states. As an example of the protection of due process and equal protection, he said: "It prohibits the hanging of a black
man for a crime for which the white man is not to be hanged." n67 While the distinction between equal protection and
due process is unclear in Howard's example, it seems that Howard found arole for due process to play in preventing this
hanging. If so, itisarolethat isindependent of the first eight amendments. Moreover, the example strongly suggests a
kind of "law of the land" rule that black men are due the same process as white men.

An opponent of the Fourteenth Amendment gave the following example of how the Amendment would limit state
criminal processes:
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If amurderer be arrested, tried, convicted and sentenced to be hung, he may claim the protection of the new
congtitutional provision, allege that a State is about to deprive him of life without due process of law, and arrest all
further proceedings until the Federal Government shall have inquired [into the case]. 68

This example assumes a free-standing due process protection by which state criminal proceedings can be evaluated.

The Court has explicitly turned to due processin other criminal contexts even though the issue seemed, logically, to
lie within the ambit of a particular procedural guarantee. For example, the Court analyzed whether a state must allow a
defendant access to excul patory records within its control as a due process question, even though it might logically be
thought to be an issue of Sixth Amendment compulsory process. n69 Additionally, the Court found due process violated
when a state's evidence law prevented the defendant from putting on his exculpatory [*1097] evidence even though the
specific deprivations were of the Sixth Amendment rights to confront witnesses and to have compul sory process. n70

Does due process provide a comfortable "home" for notice that a suspect does not have a duty to answer police
guestions? Consider another thought experiment suggested by Y ale Kamisar. n71 Suppose the Warren Court had
decided that it was too much of a stretch to apply the Fifth Amendment privilege to the police interrogation room.
Could it have used its due process cases to create a Miranda-like rule? | believe the answer isyes.

In Blackburn v. Alabama, n72 the Court held involuntary on due process grounds the confession given by a suspect
suffering from mental illness. Blackburn's due process analysis tracks Miranda's Fifth Amendment privilege analysis
pretty closely. Both are concerned with the ability of the suspect to make a decision based on "arational intellect and a
free will." n73 Blackburn holds that a confession not so based is aviolation of due process. The piece that ismissing in
Blackburn isaglobal concern with the effect on suspects of al police interrogation, not just the particular one under the
Court's microscope. In the next three years, however, the Court began to expand its due process focus.

In Lynumn v. Illinois, n74 the Court commented that the suspect "was encircled in her apartment by three police
officers and a twice convicted felon who had purportedly "set her up.' There was no friend or adviser to whom she
might turn." n75 Though the police al'so made a threat (to have her children taken from her), it is significant that the
Court considered the coercive effect of being "encircled" by police without "friend or adviser to whom she might turn.”
These coercive pressures would be true in almost every case of custodial police interrogation.

In Haynes v. Washington, n76 decided two months after Lynumn, the Court found compulsion without a threat
beyond that of further incommunicado interrogation. The concern in Haynes was the effect on suspects generally of
incommunicado interrogation. Here is what the Court said, near the end of its opinion - a passage that surely presages
Miranda:

[*1098]

We cannot blind ourselves to what experience unmistakably teaches: that even apart from the express threat, the basic
techniques present here - the secret and incommunicado detention and interrogation - are devices adapted and used to
extort confessions from suspects ... . We do not mean to suggest that all interrogation of witnesses and suspectsis
impermissible. Such questioning is undoubtedly an essential tool in effective law enforcement. The line between proper
and permissible police conduct and techniques and methods offensive to due process s, at best, a difficult one to draw,
particularly in cases such as thiswhere it is necessary to make fine judgments as to the effect of psychologically
coercive pressures and inducements on the mind and will of an accused. n77

The Miranda Court could have relied on Blackburn, Lynumn, and Haynes to hold that custodial police interrogation is
inherently a deprivation of due process liberty unless the suspect is warned that he has aright to terminate the
interrogation. The Court chose a different path, of course, probably in part because the due process path would have



Page 10
99 Mich. L. Rev. 1081, *1098

required the Court to overrule prior cases permitting some pretty rough interrogation techniques n78 as well cases
refusing to find due process violations even when the suspect requested counsel. n79 Asthe Fifth Amendment privilege
had only applied to the states for two years when Miranda was decided, n80 there were no contrary Fifth Amendment
precedents to be overruled. Moreover, it is difficult to read the Miranda opinion without getting the sense that the Court
thought the Fifth Amendment privilege was a clearer, cleaner solution than a thorough overhaul of the due process
doctrine. Now that the Fifth Amendment solution has been blurred and warped, however, there is no reason the Court
cannot reconsider what is the best doctrinal home for aMirandarule. If adue process home is a better fit in the
twenty-first century, the Court should embrace it.

Is due process a better fit? One reason to prefer a due process understanding, touched on earlier, isthat Miranda
waiver looks very different from waiving the privilege at trial. The Miranda opinion hints that the Court expected a high
percentage of suspects to invoke the right to remain silent and the right to counsel. Had that occurred, one could argue
that the Miranda protection of the privilege was sturdy enough, in an informal way, for rough parity with the formal
courtroom application of the privilege. If most suspects say nothing that could be used against them later, or if they
request counsel to advise them about answering police questions, there would be little practical [*1099] difference, in
the total universe of cases, between the Miranda protection and that of the "real" Fifth Amendment privilege. But that is
not the reality of how Miranda operates. Roughly eighty percent of all suspects waive Miranda, and the vast magjority of
those suspects incriminate themselves. n81 Thisis not parity with the courtroom application and its waiver standard. As
Professor Kamisar said in 1965, "if the privilege is easily waived, thereisreally no privilege at al.” n82

The Court's language in Miranda could be read to require considerably more to prove waiver than has turned out to
be the standard. The Court wrote: "If the interrogation continues without the presence of an attorney and a statement is
taken, a heavy burden rests on the government to demonstrate that the defendant knowingly and intelligently waived his
privilege against self-incrimination and his right to retained or appointed counsel.” n83 But the whole concept of Fifth
Amendment waiver is oddly attached to the "weak" force of the Fifth Amendment that seems to explain Miranda. Part
of what has given Miranda critics traction all these yearsis the incongruity of asking whether a suspect has waived his
right not to be compelled to answer questions. How can one waive the right not to be compelled? It makes sense to
think about waiving the Fifth Amendment privilege in the context of atrial - by choosing to testify, the defendant
waives the right she has not to be subpoenaed to testify. But because police cannot compel suspects to answer under
penalty of contempt, the notion of waiving the right not to be compelled in the interrogation room borders on the
incoherent. N84 This conceptual oddity makes the task of fashioning awaiver standard in the police interrogation room
comparable to that in the courtroom more difficult, even if the Court had the political will to attempt to do so.

Due process, by comparison, does not require an affirmative, counseled waiver. The prisoner facing loss of good
time credits and the parolee facing parole revocation can waive the right to a hearing by simply not appearing after
notice has been given. n85 To be sure, one could describe the non-appearance in these cases as forfeiture, rather
[*1100] than waiver, but nothing turns on the formalistic label that is applied. What countsis that the prisoner and the
parolee had notice and failed to exercise the right about which they were notified. The suspect in the police
interrogation room can similarly waive Miranda by listening to the warnings and talking to the police. Taking to the
policeis afailure to exercise the relevant right in the same way asfailing to appear at the parole revocation hearing.
Waiver can be found even in a case where the suspect refuses to sign the waiver form and states, "I will talk to you but |
am not signing any form." n86 To compare that to the decision to take the witness stand in a criminal trial isto diminish
the Fifth Amendment privilege.

The distinction between Fifth Amendment waiver at trial and due process waiver becomes clearer in two of the
Court's Miranda cases. In Connecticut v. Barrett, n87 the Court upheld waiver when the suspect answered orally even
though he said he would not sign a statement until his lawyer appeared. In Colorado v. Spring, n88 the Court found
waiver even though the suspect did not know he was going to be interrogated for a more serious crime than the one for
which he was under arrest. Do these cases meet due process standards for notice? | think so. In both cases, the suspect
knew he did not have to answer police questions and that he could have alawyer present during the interrogation. That
he lacked perfect information in Spring or made an illogical decision in Barrett does not mean he lacked notice of the
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conseguence of answering police questions or of hisright to counsdl and to terminate the interview. The argument is
more difficult, however, if one hasto conclude that either Spring or Barrett was no longer reacting to the inherent
compulsion of police interrogation when they answered questions while holding a warped or incomplete understanding
of what they faced. n89

In addition to the way waiver is proved, what happens after waiver further distinguishes Miranda from the Fifth
Amendment privilege that attendsthetrial. At trial, the defendant who waives the Fifth Amendment privilege and takes
the witness stand has "his lawyer ... at his side, not only to shield him from oppressive or tricky cross-examination
which angers, upsets, or confuses him, but to guide him on direct examination." n90 The Court has even said that "to
prevent a [*1101] defendant's lawyer from guiding him on direct examination constitutes a per se violation of
"fundamental fairness.'" n91

When a suspect waives Miranda, the only limitation on police interrogation is the Due Process Clause, the very
protection that Miranda found unacceptably parsimonious. And in the hands of later courts, the due process protection is
pretty parsimonious. Alfredo Garcia provides a dramatic example of what courts will permit police to do once they have
awaiver. n92 In this case, the courts found a confession voluntary despite thirty hours of continuous interrogation
without sleep followed by another fourteen hours of interrogation after the suspect slept for six hours. The Garcia
exampleis not an isolated case, nor isit in any way antithetical to Miranda doctrine asit has evolved. A North Carolina
case, State v. Jackson, n93 provides another example. Jackson was a murder suspect. He waived Miranda and was
interviewed for three hours and released; the next day, again waiving Miranda, he was questioned and told that the
clothes he wore the day of the murder were stained with blood, and that tracks made by his tennis shoes were found at
the scene of the crime. Both statements were false. Jackson did not confess. Ten days | ater, he voluntarily came to the
police station and waived Miranda; he was shown a bloody fingerprint on aknife. The police said that the print on the
knife was Jackson's and that an eyewitness could identify him leaving the murdered woman's apartment carrying a
knife. Both statements were, once again, false. In addition, the officers warned that, if Jackson denied what he had done,
they would "go into court and ... testify that the defendant was a black man raping and killing white women." n94
Jackson confessed, and the North Carolina Supreme Court held that it was admissible under the Due Process Clause.

Miranda doctrine could have developed differently; perhaps the Fifth Amendment privilege contains a
non-waivable core that forbids trickery and oppressive interrogations inconsistent with the "free choice” rationale in the
Miranda opinion. The Supreme Court, however, has not provided guidance on these questions, and the state courts
permit considerable deception and pressure without finding a due process violation. n95 Thus, for eighty percent of
suspects, the law [*1102] that appliesisnot in fact Miranda but the law that Miranda sought to change. It seems odd,
at best, to say that the Fifth Amendment requires suspects to be warned that they have a privilege not to answer police
guestions, but that once they agree to answer, they are in the due process soup where police can lie and cheat to get a
confession. Thisview of the Fifth Amendment impoverishesit.

This evidence suggests that Mirandais not really about the Fifth Amendment privilege. No, my students had it right
all aong - Mirandais about fair notice that suspects have no duty to answer police questions. Once the police give that
notice, the basic rationale of Mirandais satisfied and everyone is happy. The suspect gets the notice he deserves, the
police get a statement, the prosecutor gets a conviction, and the appellate court will affirm (as long as the suspect
understands the language in which the warnings are given).

Because the Due Process Clause sometimes forbids the state from taking advantage of structural inequitiesin the
level of information, n96 it makes sense to think of Miranda as a due process case rather than a case about compelled
self-incrimination. But why limit the due process notice to custodial interrogation? Structural inequitiesin information
about the right of the suspect not to answer questions or to refuse to give consent to search exist in amyriad of contexts.
n97 Why not aright to due process notice every time any state actor asks a question of anyone?

A superficial answer, at the doctrinal level, is that this was as far as the Miranda Court was willing to go. A deeper
kind of answer isfound in the reason the Due Process Clause requires notice. Here, | agree with one of the Court's
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premisesin Miranda, if not its ultimate conclusion. There is arough and ready difference in the level of pressure
between typical cases of police approaching an individual on the street and asking a question, and police conducting a
sustained interrogation of a suspect who isunder arrest. N98 Under arrest, in an unfamiliar room, [*1103] suspects face
police interrogators who are capable of relentless questioning and who imply, if they do not state, that the suspect must
answer. Thisis about as extreme a pressure to answer as interrogation can produce short of physical coercion or threats
of physical coercion. | can adopt, therefore, the Miranda Court's factual premise that custodial police interrogation
creates inherently compelling pressure to answer the questions.

My due process explanation does not, however, have to take the next step and conclusively presume that any
answer in the absence of warnings and waiver is therefore compelled within the meaning of the Fifth Amendment.
Compelling pressures can exist without causing the actor to behave in a particular way. In Robert Nozick's classic
account of coercion, for example, the last condition states that part of the actor's reason for doing X (for confessing)
must be to avoid (or lessen the likelihood of) the thing that has been threatened. n99 If that condition is not met, the
actor has been subjected to coercion but has not been coerced. n100 In other words, the existence of athreat does not
entail that the threat caused the actor to do something.

Compelling pressures can exist without the suspect succumbing to them. We act out of many motives that intersect
in complex psychological ways, and we are differentially susceptible to varying levels of pressure. To ask the suspect
what he did last night might be, in some way, compelling if he thinks he has a duty to answer, but it isfar less
compelling than the pressure that Lisenba faced during forty hours of interrogation. n101 Moreover, recall that the
Court found that Lisenba confessed not because of the interrogation but because he chose to shift blameto his
confederate. The single most telling criticism of the Miranda conceptual structure is the assumption that every answer to
every question posed by police interrogators is compelled. It fliesin the face of our pragmatic, intuitive view of human
nature as well as what philosophers have taught us about compulsion. Asfar back as Aristotle, philosophers noted that
the decision to act in away one does not want to act is voluntary, in a sense, because it is a decision made by the actor.
n102

[*1104] Miranda had to embrace the pragmatically and philosophically dubious premise that every responseisa
compelled response to justify suppressing statements under the authority of the Fifth Amendment privilege in every
case where warnings are not given. If oneis disposed to accept that premise, however, it is not clear that a set of
warnings delivered by the actors who are creating the inherent compulsion is a sufficient remedy. Mirandais a glass
half full no matter how it is held to the light, a recognition of the essential compromise that has always been at the heart
of Miranda. If the inherent compulsion of police interrogation really compels every response, a better remedy seems
required. If the inherent compulsion does not compel every response, we are left with a"weak force" understanding of
Miranda without a clear account of when and how it will differ from the "pristine" privilege.

A due process right to notice that suspects do not have to answer police questions does not require the assumption
that the suspect is compelled to answer in every case where warnings are not given. The compelling pressures of
custodial police interrogation simply provide ajustification for limiting the notice to that category. Viewing the
warnings as required under a due process notice theory avoids the "glass half full" conceptual problem. It accomplishes
precisely what the "weak force" explanation accomplishes but provides an account, however imprecise, of when
warnings are required and when the failure to warn should not lead to suppression. It achieves what the Court now
achieves with Fifth Amendment privilege "strong" and "weak" forces by moving the "weak" protection into the Due
Process Clause and thus avoiding the awkwardness of finding two quite different kinds of protectionin asingle
consgtitutional guarantee.

IV. The Miranda Doctrine Understood as Requiring Due Process Notice

The Miranda opinion isitself somewhat consistent with a notice explanation. Some of the examples the Court drew
from the interrogation manuals do not create what is normally considered compulsion - [*1105] for example, feigning
sympathy or pretending to give the suspect an excuse for the killing. In each of these situations, the suspect makes afree



Page 13
99 Mich. L. Rev. 1081, *1105

choice, based on the information available to him. What makes these routines questionable is not compulsion, as
traditionally understood, but the unfairness that comes with making a choice based on incompl ete or false information.
Thiswould not have to be described as compulsion. It might better be described as afailure of information. n103

The focus in Miranda generally is on the police-created atmosphere that |eads the suspect to believe that he has an
obligation - legal, moral, or pragmatic - to answer police questions. For example, in discussing how to deal with a
request for alawyer, the interrogation manuals recommend that the suspect be told to save himself and his family the
expense because all the police want is the truth from the suspect. "Y ou can handle this by yourself." n104 In discussing
how to respond to arefusal to answer questions, the manuals suggest noting the natural inference that anyone would
draw from arefusal to answer, that the suspect is guilty. "So let's sit here and talk the whole thing over." n105 At one
point, the Court concludes, after analyzing the police training manuals, that the interrogator's aim is to "persuade, trick,
or cgjole [the suspect]" into confessing. N106

As Miranda critics are quick to point out, however, persuasion and cgjoling are not compulsion, at least asit is
classically defined. n107 Indeed, even trickery may not rise to the level of Fifth Amendment compulsion. n108 The
focus in the opinion is on Miranda-style compulsion, a concept that seems more concerned with alevel playing field
and the "free choice" about answering police questions than anything else. Supplying information was thought sufficient
to permit a"free choice," which strongly suggests that the compulsion concerning the Court was a failure of information
rather than the level of pressure in any individual case.

[*1106] To say that Mirandawas concerned with failure of information as to rights, however, is not to diminish its
importance. The right to be told what one's rights are before they are waived is part of the fundamental belief structure
underlying Anglo-American law. Our law assumes autonomous agents capable of acting in their own best interests. This
entails at least some level of information about the consequences of conduct before one actsin away that causes aright
tobelost. That is, | believe, the explanation of Miranda's long life. Whether or not the Fifth Amendment privilege
should apply formally to the interrogation room, it might be that our culture believes, at some intuitive level, in
precisely the kind of notice that Miranda requires. Miranda did not, after all, forbid police interrogation or require
lawyers. It |eft the decision of whether to answer police questions up to presumably autonomous agents who have been
given information about the consequences of answering. It might be that thisis simply the fairest solution to the
interrogation problem.

Viewing Miranda as due process fairness explains Doyle v. Ohio, n109 where the Court held that the state cannot
cross-examine a defendant about his failure to mention his exculpatory defense when he was arrested and given
Miranda warnings. The Court found an implicit "assurance” in the warnings that silence would "carry no penalty.”
Given thisimplicit promise, the Court held that "it would be fundamentally unfair and a deprivation of due processto
allow the arrested person's silence to be used to impeach an explanation subsequently offered at trial." n110 Here, the
warnings create the due process right, rather than vice-versa, n111 but Doyle shows an intimate connection between the
warnings and the overall question of fairness to suspects.

Aswe saw earlier, n112 viewing Miranda as providing athreshold level of fairness in the interrogation room, rather
than ameliorating the pressure of police interrogation, explains the Miranda waiver cases. It also explains why
Dickerson embraced Miranda, however tepidly. Miranda was not a candidate to be overruled because, in Dickerson's
words, "Miranda has become embedded in routine police practice to the point where the warnings have become part of
our national culture." n113 Translated: our culture, and even the police, accept the fairness of telling the suspect that he
does not have to answer police questions and if he doesit will hurt his case.

[*1107] That Mirandais more about due process notice than neutralizing inherent compulsion seems clear enough
in Duckworth v. Eagan. n114 Duckworth is rarely analyzed in the literature, n115 perhaps because it suggests a due
process framework and thus is not easily analyzed under traditional approaches. In Duckworth, the police gave the
following warnings:
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Before we ask you any questions, you must understand your rights. Y ou have the right to remain silent. Anything you
say can be used against you in court. You have aright to talk to alawyer for advice before we ask you any questions,
and to have him with you during questioning. Y ou have this right to the advice and presence of alawyer evenif you
cannot afford to hire one. We have no way of giving you alawyer, but one will be appointed for you, if you wish, if and
when you go to court. If you wish to answer questions now without a lawyer present, you have the right to stop
answering questions at any time. Y ou aso have the right to stop answering at any time until you've talked to alawyer.
nll6

The problem here, of course, isthat the warnings seem to promise an appointed lawyer only if the suspect is arraigned
at some later time. If Miranda is understood as neutralizing the inherent compulsion of police interrogation, Duckworth
might or might not be consistent with Miranda. Four members of the Duckworth Court dissented in an opinion by
Justice Marshall that accused the majority of a"continuing debasement” of Miranda. n117 Marshall concluded that "an
unwitting suspect harboring uncertainty [about when he could have alawyer] is precisely the sort of person who may
feel compelled to talk "voluntarily' to the police, without the presence of counsel, in an effort to extricate himself from
his predicament.” n118

Marshall quoted from a state case holding similar warnings unconstitutional under Miranda:

[The suspect] is effectively told that he can talk now or remain in custody - in an alien, friendless, harsh world - for an
indeterminate length of time. To the average accused, still hoping at this stage to be home on time for dinner or to make
it to work on time, the implication that his choice isto answer questions right away or remain in custody until that
nebulous time "if and when" he goes to court is a coerced choice of the most obvious kind. n119

[*1108] Marshall is correct that, if the principal function of the warnings isto dispel the inherent compulsion of police
interrogation, the warnings in Duckworth don't seem particularly well fitted for the job. n120 If the principal idea,
however, isto provide notice that a suspect does not have to answer and notice that his answers can be used against him
in court, these warnings work just fine. However much pressure Eagan still felt to answer police questions after the
warnings, he had been given the requisite notice that he did not have to talk to the police at all and that he could consult
alawyer before answering questions.

Duckworth contrasts quite nicely, on a due process theory, with Edwards v. Arizona. n121 |n Edwards, the Burger
Court held, without dissent, n122 that when the suspect requests counsel, police cannot reinitiate interrogation in the
absence of counsel even if the suspect later waives hisrights. n123 Putting Duckworth and Edwards together as due
process cases, they stand for the rather simple proposition that the state must deliver what it promises, but it can make at
least some changes in the Miranda model warnings. The state does not have to promise to provide an appointed lawyer
during the current encounter with the police (Duckworth) but if the police promise counsel, the police must keep the
promise to provide alawyer during questioning if the suspect requests one (Edwards). Viewed as due process cases,
rather than as an antidote to inherent compulsion in the interrogation room, these cases make perfect sense.

Michigan v. Mosley, n124 decided six years before Edwards, reached the opposite result when the suspect invoked
his right to remain silent. The police terminated the initial interrogation, but a different team of interrogators questioned
Mosley two hours later about a different crime, after once again providing warnings and, thistime, getting awaiver.
The Court held that this procedure complied with Miranda. The distinction between Mosley and Edwards seems
consistent with, if not compelled by, a due process theory. The two kinds of promises are different. If the state promises
theright to alawyer during interrogation, and then begins to interrogate without providing alawyer, that is a bright line
failure to provide what is promised. If, on the other hand, the state promises that the suspect has aright to remain silent,
the act of asking again, hours later, and about a different crime, is not the same kind of bright line failure. Indeed, asthe
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Court pointed out in Mosley, when the suspect invoked hisright to remain silent, the police [*1109] immediately
ceased questioning. The warnings do not promise that the police will never again seek to talk to the suspect, and the
police action in Mosley thus seems consistent with a due process notice theory.

We saw earlier that the Court in Quarles held that a police officer who asks a rape suspect the whereabouts of agun
in a public place does not have to give Miranda warnings. The Court performed a cost-benefit balance to conclude that
the threat to public safety more than outweighed the benefit of arule designed to protect the Fifth Amendment privilege.
What is missing, again, is an account of why the Fifth Amendment privilege should not apply when agun might bein a
supermarket at midnight. As Justice O'Connor recognized in her dissent, "since there is nothing about an exigency that
makes custodial interrogation any less compelling, a principled application of Miranda requires that respondent's
statement be suppressed.” n125 That seems right even if Mirandais only a"weak force" application of the Fifth
Amendment privilege.

If Mirandais best understood as requiring due process notice that the suspect does not have to answer questions,
however, O'Connor's dissent misses the point. The majority's balance of the equities might be wrong, but the attack that
the Court isignoring Fifth Amendment compulsion goes nowhere. Due process is sufficiently flexible to permit -
Professor Klein will likely say "amorphous enough to allow" n126 - different procedures depending on the cost to the
party charged with the responsibility of providing notice. The Court requires actual notice to known or reasonably
ascertainable creditors of an estate, for example, but notice by publication suffices for all other creditors. n127 The
Court in Quarles concluded that the cost to suspects in terms of bearing compelling pressuresis outweighed, in this
instance, by the cost of greater risk to the public that follows from requiring notice. Thisis a starkly due process form of
analysis. | personally think the Court got the balance wrong in Quarles, but the very act of balancing the social good
versus the value of the Fifth Amendment privilege suggests that Miranda has become, at heart, a due process case.

Once we realize that the presumption of compulsion is not a doctrinal imperative, the Court's tendency to balance
the equities when deciding how best to apply the Miranda exclusionary remedy becomes coherent, if not necessarily the
best policy. Return to Harrisv. New [*1110] York, n128 holding that statements taken in violation of Miranda can be
used to impeach. This holding is incoherent if Miranda creates a "strong force" presumption of compulsion, but it can
easily be squared with a due process notice requirement (or a due process mechanism for determining when the Miranda
"weak force" version of the privilege should apply). Although the analysis is cursory, Harris appears to be balancing the
decreased incentive for police to give the warnings against the loss of trustworthy evidence n129 - a balance similar to
what it would do later, and more clearly, in Quarles.

The Court also balances when deciding whether a Miranda violation taints other evidence discovered by means of
the violation. In Michigan v. Tucker, n130 for example, the Court had to decide whether to suppress the testimony of a
witness whose identity was discovered through a Miranda violation. On one side of the balance the Court put "the
strong interest under any system of justice of making available to the trier of fact all concededly relevant and
trustworthy evidence which either party seeks to adduce." n131 On the other side, the Court put the interest in creating
an effective sanction for the violation of a constitutional right. That side of the balance was lighter in Tucker than in
Miranda because Tucker's statements were suppressed. The question was whether to "extend the excision further ... and
exclude relevant testimony of athird-party witness." n132 That balance came out against the defendant, asit did in the
Fourth Amendment context. n133

Physical evidence found by means of a Fourth Amendment violation is, on the other hand, generally suppressed as
the poisoned fruit of the violation. n134 If a statement is "actually compelled" - asin Brown v. Mississippi n135 - a
court would likely suppress physical evidence discovered from the statement. To admit the evidence isto reward the
state for using coercion. To suppress the evidence brings confession law into parity with the Fourth Amendment. Asto
Miranda violations, however, the Court said in Oregon v. Elstad n136 that they have no poisoned fruit. The rationale
should be familiar by now: errors "in administering the prophylactic Miranda procedures ... should [*1111] not breed
the same irremediable consequence as police infringement of the Fifth Amendment itself." n137
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My theory does not provide a different answer or form of analysis on the question of whether to exclude physical
fruits or the testimony of awitness found by violating Miranda. A due process theory simply recognizes what the Court
has been doing all along - balancing the notice violation with the interest in admitting reliable evidence. It makes more
sense to balance under the flexible Due Process Clause than under a Fifth Amendment privilege that otherwise has no
exceptions. The virtue of this approach is, admittedly, also its flaw, as Professor Klein notesin her Article. n138 Due
process balancing is a pretty inexact science. Yet it iswhat the Court has been doing in Miranda cases for almost thirty
years, and we should at least cal it by itsreal name - due process.

But my notice theory does provide a more satisfying explanation for the Elstad holding that a violation of Miranda
does not taint alater statement taken in compliance with Miranda. The Court sought to justify its holding by repeating
the Tucker balance: "The absence of any coercion or improper tactics undercuts the twin rationales - trustworthiness and
deterrence” that would support a broader rule of exclusion. n139 If the Miranda concernis really about inherent
compulsion, however, one can argue that Elstad gave the second statement knowing he had already incriminated
himself and thus likely felt the compelling pressures of police interrogation all the more acutely. This argument
persuaded the state court and the Elstad dissenters. Under a notice understanding of Miranda that does not presume
compulsion, however, Elstad has no plausible argument. If all Miranda requiresis notice, Elstad hasto lose, for he
received the notice that was required, and then made a statement.

There are, | believe, only four waysto line up Dickerson with Miranda and the many cases interpreting Miranda.
First, one can simply accept the idea of a Fifth Amendment "weak force" privilege that requires notice but often permits
a balance between the suspect's interests and the state's interest in the admission of reliable evidence. This leaves things
as they were prior to Dickerson and is the least jarring solution. Those who, like me, find the idea of a"weak force"
privilege to be ad hoc and unsatisfying have three choices. They can follow Justices Scalia and Thomas in Dickerson
and insist that the "weak force" cases have deconstitutionalized Miranda. In that event, [*1112] of course, Congress
can replace the Miranda remedy with anything it chooses, and the states can ignore Miranda entirely. Paul Cassell
chooses this option. n140

Another option isto insist, dictain Dickerson notwithstanding, that Miranda meant to apply a"strong force"
privilege to the police station house. This requires revisiting, and probably overruling, most of the exceptions and
limitations created by later Courts. The final option, like the first one, leaves the case law undisturbed. It isto find
another constitutional "home" for Miranda, to drop the pretense that everything about Mirandais an extension of one
kind or another of the Fifth Amendment privilege. Mirandais, | have argued, about fairness. Itslogical homeisin the
Due Process Clause. If Mirandais viewed as creating a due process notice requirement, it makes perfect sense (whether
or not it is the right approach for policy reasons) to have a public safety exception, to permit the use of statements taken
inviolation of Miranda for impeachment purposes, and to decide that Miranda has no derivative evidence
Consequences.

The due process option is a bit more jarring than accepting Miranda as a"weak force" privilege. | can, however,
reduce the dislocation. If the reader is wedded to the idea that Miranda is about the Fifth Amendment privilege, | have
argued that the Court's "wesak force" doctrine, in which the Miranda presumption does not apply to certain categories of
cases, is best understood as using a due process theory to decide when to withdraw the presumption of compulsion.
Thus, whether Miranda's notice requirement is wholly located in the Due Process Clause or whether the Clause simply
tells the Court when not to suppress evidence obtained in violation of Miranda's presumption of compulsion, it isthe
Due Process Clause that is doing the heavy lifting.

V. Fitting Mirandainto Doctrinal Due Process

In this Part, | offer some tentative thoughts about how to fit Miranda into established due process doctrine. | begin with
the Miranda opinion. While the Court relies heavily on the Fifth Amendment privilege, it does so in away that stresses
autonomy and human dignity, as well as the inherently compelling pressures of police interrogation. The denia of
autonomy and human dignity by custodial interrogation might constitute a deprivation of a due process liberty interest.
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In describing the cases before the Court, the Miranda opinion noted that, "in each of the cases, the defendant was
thrust into an unfamiliar atmosphere and run through menacing police interrogation [*1113] procedures. The
potentiality for compulsion is forcefully apparent [in two of the cases]." n141 While there was no evidence of "physical
coercion or patent psychological ploys ... in none of these cases did the officers undertake ... appropriate safeguards at
the outset of the interrogation to insure that the statements were truly the product of free choice." n142

Still talking about the cases before the Court, the majority noted that the "interrogation environment is created for
no purpose other than to subjugate the individual to the will of his examiner. This atmosphere carries its own badge of
intimidation... . not physical intimidation, but it is equally destructive of human dignity." n143 Perhaps most squarely
relevant to my due process point, the Court concluded that "the very fact of custodial interrogation exacts a heavy toll
onindividual liberty and trades on the weakness of individuals." n144 These descriptions of the interrogation procedure
persuade me that forcing a suspect to endure that procedure amounts to a deprivation of a due process interest in liberty.

The Fourteenth Amendment sometimes requires notice before the State imposes a restriction on liberty. A parolee,
for example, has aright to notice of the potential revocation of his parole. n145 A prisoner has aright to notice that the
prison officials intend to deprive him of good time credit on his sentence. n146 In the custodial interrogation context,
the suspect might have a due process liberty interest not to be forced to endure interrogation. Even though the suspect is
in custody, the police interrogation is afurther deprivation of hisliberty. To be sure, the marginal deprivation of liberty
associated with enduring police interrogation is not as great as the marginal deprivation of liberty associated with |oss of
parole or good time credits. It is not clear, however, that the extent of the marginal deprivation is necessarily
dispositive.

If interrogation intrudes on a due process liberty interest, the due process liberty cases seem to require warnings
that a suspect has aright to remain silent and aright to consult with counsel, both of which permit the suspect to
terminate the procedure that is depriving her of liberty. The warning that the answers can be used against her in court is
more difficult to justify under this conception of the liberty interest that is at stake. Perhapsit can be justified as
informing the suspect of [*1114] reasonswhy she might want to terminate the interrogation. Due processis, as | have
said, flexible.

A second sort of due process liberty interest is the suspect's option to make an informed choice whether to answer
police questions and risk providing the state with evidence against him that increases the risk of conviction. Thisis
perhaps anal ogous to the parolee's interest in notice and a chance to contest the parole revocation hearing or the
prisoner's right to notice and a chance to contest the loss of good time credits. The suspect has both a stronger and a
weaker argument than the parolee or prisoner. It is stronger because a suspect is not yet convicted. He still benefits from
the presumption of innocence, and the scope of his potential loss of liberty isamost total, rather than incremental asin
the case of the parolee and, particularly, the prisoner, both of whom are already under state control. The suspect's
argument is weaker because the notice given the prisoner and the parolee permits them to challenge directly the grounds
the state has for a further deprivation of liberty. The suspect has to make a more attenuated causal argument that this
liberty interest is threatened. He faces deprivation of liberty by means of a conviction only at alater proceeding, where
the state has the burden of proving him guilty beyond a reasonable doubt, and where the state likely has evidence other
than the statement he gave without making a fully informed choice to answer.

Dictain some of the due process cases support this kind of causal chain. In Mullane v. Central Hanover Bank &
Trust Co., n147 the Court noted that "this right to be heard has little reality or worth unless one isinformed that the
matter is pending and can choose for himself whether to appear or default, acquiesce or contest." n148 Given the
frequent expression of concern in Miranda about free choice to decide whether to answer questions, it is conceivable
that the lack of notice about the effect of answering infringes on the suspect's liberty interest in deciding whether to
cooperate in his own conviction. The focus in the Miranda opinion is on the harm that would result from a statement
that "was not made knowingly or competently because of the failure to apprise him of hisrights." n149 If this argument
isright, it provides ample justification not only for a duty to warn of the right to silence and to counsel but also for a
duty to warn a suspect that his answers can be used against him in court.
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Police interrogation threatens a suspect's liberty in another, more fundamental way. One historical explanation of
the Fifth Amendment privilege asserts that it is wrong to compel someone to reveal hisinnermost self, his conscience,
his beliefs. At least when the privilege [*1115] wastaking shape in England and colonial America, religious beliefs
were congtitutive of persons. To compel someone to disclose his religious belief was thusto "take" an aspect of his
liberty.

Miranda quoted with enthusiastic approval language that the privilege grants a defendant the "right to a private
enclave where he may lead a private life." n150 If the police do not warn the suspect that he has no duty to answer
guestions, they are intruding on this private enclave and infringing on the suspect's liberty interest in choosing whether
to reveal hisinnermost thoughts. Of course, suspects today are not in any way like the religious dissenters of Tudor
England. Rather, my claim is that we view state compelled responses to questions as an invasion of the liberty interest
not to disclose what we wish to keep secret. If the police warn a suspect that he has no duty to answer questions and the
suspect proceeds to give a statement, then it is fair to presume that the suspect chose to disclose his private thoughts.
Thereis, then, no infringement of liberty.

The Framers of the Fourteenth Amendment might have contemplated a similar liberty interest. There is abundant
evidence that the Fourteenth Amendment was understood to protect the free expression of ideas and, thus, to protect the
person who utters words. n151 A colorful example of this concern was Congressman Price's observation that "if a
citizen of afree State visiting aslave State expressed his opinion in reference to slavery he was treated without much
ceremony to a coat of tar and feathers and aride upon therail." n152 Though these remarks referenced the time before
the abolition of slavery, the speaker made clear that nothing had changed in the post-bellum South. Othersin Congress
echoed the concern about the lack of free speech in the South. Representative Mann of Pennsylvania noted that whoever
"went down South was obliged to put a padlock on his mouth." n153 The South's repression of dissent on the race
guestion was an issue of national importance. Michael Curtis has concluded, "Denial of First Amendment rights [by the
Southern states] was arecurring theme" of the election of 1866. n154 The benevolent effect of protecting free speech in
the South appears occasionally in the sparse records of the ratification debates in the state legislatures. n155

[*1116] We can thus accept that the Framers and ratifying legislatures wished to require the states to permit
freedom of speech and expression. When the Court began to entertain the idea that Fourteenth Amendment due process
protected freedom of expression from state infringement, the analytical structure centered on the "liberty" protected by
the Due Process Clause. n156 Although the liberty to decide whether to answer police questions is different from the
liberty to express opinions without penalty, there are common threads. In both cases, the one claiming the liberty
interest is facing the power of the state, and the state is seeking to use speech to harm the interests of the
speaker/suspect.

If we understand the relevant liberty interest as aright to decide what the state is permitted to learn about our
thoughts, it helps explain Schmerber v. California. n157 The issue in Schmerber was whether, by forcing the extraction
of Schmerber's blood and thus revealing that he was intoxicated, the state was compelling him to be awitness against
himself. The Court held that Schmerber's blood was hot being a witness against him even though, as Justice Black
pointed out in his dissent, the blood was "testifying" against Schmerber just as surely asif it had taken the witness stand.

Justice Black commented that it was a "strange hierarchy of values that allows a State to extract a human being's
blood to convict him of a crime but proscribes compelled production of hislifeless papers." n158 At one level, thereis
much to commend Black's view that compelling a defendant to bear witness against himself violates the Fifth
Amendment without regard to whether the human will isinvolved in the act of witnhessing. One response to Justice
Black is that when the state requires the human actor to choose to incriminate himself, it forces him to give up some
aspect of the human personality, some dimension of autonomy or dignity.

Thisis a satisfying explanation for why the Court refused to accept Black's argument that Schmerber's blood was a
witness against Schmerber. On this view of the Fifth Amendment privilege, it creates akind of liberty interest in not
facing compelling pressuresto provide answers at trial. There is no particular reason why the Due Process Clause could
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not embody a similar liberty interest as applied [*1117] to police interrogation. This liberty interest would likely
require awarning that the suspect need not answer.

| have tried to demonstrate that custodial interrogation without warnings directly infringes a due process liberty
interest in deciding what information to provide police interrogators during custodial interrogation. | have also argued
that a suspect should have aright to terminate the police interrogation, which is, itself, a deprivation of his due process
liberty interest. If the reader is unpersuaded by either of these "pure” due process arguments, | am prepared to fall back
on an alternative argument - one that least roils the waters of the Miranda doctrine. Even if Miranda's presumption of
compulsion is based on the Fifth Amendment privilege, when the Court decides whether to apply the Miranda
exclusionary rule, it must engage in a due process balance that puts fairness to the suspect on one side and the interests
of the state in accurate fact-finding on the other.

| concede that my arguments might not be adequate to justify creating a Miranda due process liberty interest if we
were starting from scratch. Nor do | think that the Miranda Court intended to create a due process right to notice. | take
the Court at its word that it sought to apply the Fifth Amendment privilege to the police interrogation room. The
timidity of the application, however, coupled with afairly hostile reaction to Miranda by later Courts, has, | believe,
transformed Mirandainto a due process case. To be sure, Professor Klein isright to claim that my theory mixes up
procedural and substantive due process, producing a mulligan stew unrecognizable in the Court's current due process
doctrine. n159 My reply, of course, isthat it isthe Court that has done the mixing, but that the stew is reasonably tasty.

V1. A Few Thoughts About Susan Klein's Article

| applaud Professor Klein's account of prophylactic rules. She argues that these rules should be considered temporary
place holders necessary to protect an underlying constitutional right but "fully open to revision by Congress, federal
executive action, and state legislative, executive or judicial action." n160 This account is consistent with the distinction

| have drawn between "weak force" application of the privilege and a true prophylactic protection. It contemplates arich
and continuing dialogue among the Court, Congress, state legislatures, state and federal law enforcement agencies, and
social scientists. The social scientists will tell us whether a particular right needs prophylactic protection and the shape
and scope of the prophylaxis, and the other groups will contribute their expertise and communicate their political needs.

[*1118] Thefrank recognition that the Court often creates rules designed to protect constitutional values, rather
than always interpreting the Constitution itself, would go far toward creating alegitimacy for criminal procedure
doctrine that has been largely missing since the Warren Court began to expand the criminal protections available in state
court. Professor Klein apologizes for not being sufficiently cynical, n161 but | think she's right to call for thiskind of
dialogue. She admits to a concern about whether the Court is institutionally capable of doing a good job with empirical
data - aconcern that | share. The reliance on empirical data, however, provides a more satisfactory anchor than mere
reliance on the intuition of the Court. Moreover, it finds arobust role for other institutionsin protecting constitutional
rights, arefreshing change from the Court's usual approach to the task of protecting rights.

Dickerson is, of course, inconsistent with Professor Klein's project. Rather than admit Mirandais prophylactic, and
invite Congress to have another go at creating an alternative remedy, the Court woodenly insisted that Miranda was
constitutional even though it gave no explanation of its relationship to the Fifth Amendment privilege. On Professor
Klein's account, Dickerson is a missed opportunity for dialogue. n162 | agree with her, though on my account, the Court
owed us no explanation of how Mirandais connected to the Fifth Amendment privilege because the Court has, in effect,
already provided an explanation by moving Mirandato the Due Process Clause.

| don't claim that my Miranda-as-notice explanation fits perfectly with the entire opinion in Miranda or with all the
language and analysis in the cases that followed. | like very much Susan Klein's alternative explanation of the Miranda
exceptions. On her account, most of the Miranda exceptions can be explained as a sort of collective good-faith
exception to the Miranda exclusionary rule. Except for Quarles, n163 the cases finding exceptions to Miranda's rule of
suppression involve failures to comply through inadvertence, rather than an attempt to gain an advantage over the
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suspect. In Elstad, the Court even stressed the minor, good-faith nature of the failure to provide Miranda warnings
during the initial interaction. n164

On this attractive account, the various collateral uses to which the state may put statements taken in violation of
Miranda crucially depend on the good-faith nature of the violation. Should the police intentionally violate Miranda to
gain an advantage, the state could then [*1119] not benefit from the Miranda exceptions. This solves the problem of
"questioning outside Miranda" that Professor Charles Weisselberg has documented. n165

Asintuitively appealing as this explanation is, its connection with the Fifth Amendment privilege istenuous. Itis
hard to figure out what the officer's intentions have to do with the Fifth Amendment privilege not to be compelled to
give answers unless we assume, as Professor Klein does, that an intentional violation of Mirandais more likely to be
part of a coercive environment. But compulsion depends on the perception of the suspect, not the intent of the
interrogator. To tell Elstad, "I think you were involved in arobbery” might or might not be compelling. n166 That the
officer intended to evade Miranda does not make it more compelling. Whatever the value of the officer'sintent asa
bright line for locating violations of the Fifth Amendment privilege, that intent should be part of a due process balance.
Perhaps Professor Klein has simply provided a better description of how the Court conducts the Miranda due process
balance than | have managed to do!

Conclusion

It should not surprise us that no theory fits perfectly with al the Miranda "data." The Miranda doctrine has evolved
over three decades, often with Courts that were at |east somewhat hostile. | have attempted to show, throughout this
Article, that a due process explanation of Miranda and its progeny is basically consistent with the thrust of the Court's
Miranda opinion itself and is a better fit with the prescribed remedy, the waiver standard, and the subseguent case law
than the two traditional explanations of Miranda - that it is co-extensive with the Fifth Amendment privilege or that it is
aweak force application of the Fifth Amendment that sometimes does not function the same as the strong force version
of the privilege. Professor Klein's theory of the Miranda exceptions is also aworthy alternative to these standard
explanations, though | think her theory partakes of due process more than she admits.

When | was in law school, the seminal due process notice casein civil procedure was Mullane v. Central Hanover
Bank and Trust Co., n167 holding that the bank had to provide actual notice of ajudicial settlement [*1120] to
beneficiaries of acommon trust fund if the bank knew their place of residence. At the time, and for decades thereafter, it
never occurred to me that Mullane could have anything to do with Miranda. But that was, of course, because they were
separated at birth. Today | see the family resemblance. Miranda, meet Mullane, your long-lost sibling.

Legal Topics:
For related research and practice materials, see the following legal topics:
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n4. | paraphrase Diogenes |oosely!

n5. U.S. Const. amend. V.

n6. In adissent two years prior to Miranda, Justice White said that "it would be very doubtful” that a
statement would be admissible if the police explicitly told the suspect he had to answer questions. See
Escobedo v. Illinois, 378 U.S. 478, 499 (1964) (White, J., dissenting). Of course, thisis different from
finding a congtitutional duty to provide warnings that suspects need not answer (and White also dissented
in Miranda), but White's concern about police creating afalse duty to answer points in the direction of
informing suspects that no duty exists.

n7. See, e.g., North Carolina v. Butler, 441 U.S. 369 (1979); see aso infra notes 83-95 and
accompanying text.

n8. See Griffin v. California, 380 U.S. 609 (1965).

n9. The defendants who proceed pro se will also have had arather extensive collogquy with the trial
judge in which, among other warnings, she will tell the defendant that he has aright not to take the
witness stand. See, e.g., Godinez v. Moran, 509 U.S. 389, 392 (1993) (noting that the trial judge
"inquired into" pro se defendant's "awareness of hisrights"). We do not know, of course, how thoroughly
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certain how carefully or thoughtfully defendants who are represented by counsel make the decision about
testifying, but we would like to believe that lawyers perform competently and that defendants are rational
actors.

n10. | confess that the relative ease with which the state can secure waivers of the privilege in the
grand jury context muddies my point. Grand juries, however, have been considered sui generisin other
contexts. In United Sates v. Williams, 504 U.S. 36 (1992), for example, the Court held that courts simply
lack the authority to require the prosecutor to disclose favorable evidence to the grand jury, in part
because the grand jury is not textually assigned to any of the three branches of government and,
therefore, exists independently of government. This unique status probably derives from the historic role
of the grand jury as a group of citizens seeking evidence of crime in their midst. As the Court has put the
common law principle: "The public has aright to every man's evidence." Kastigar v. United Sates, 406
U.S 441, 443 (1972). But no one ever claimed that every man owes the petit jury at trial his evidence, or
that suspects owe the police their evidence. Thus, the grand jury waiver process seems a less apt
comparison to police interrogation than the process at trial.
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frightening antidemocratic power, and it does not exist").

n22. As does David Strauss. See David A. Strauss, Miranda, the Constitution, and Congress, 99
Mich. L. Rev. 958 (2001). For his earlier thoughts on the issue generally, see David A. Strauss, The
Ubiquity of Prophylactic Rules, 55 U. Chi. L. Rev. 190 (1988).



Page 23
99 Mich. L. Rev. 1081, *1120
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Fifth Amendment does not prevent coercion, as, for example, if the police are trying to find aticking
bomb in a school room. Susan Klein makes this argument as well. See Susan R. Klein, Identifying and
(Re)Formulating Prophylactic Rules, Safe Harbors, and Incidental Rights in Constitutional Criminal
Procedure, 99 Mich. L. Rev. 1030 (2001). The Quarles general public safety exception, however, isfar
broader than the ticking bomb emergency. More importantly, these speculations do not ater the reality
that the Court has never identified, even in dicta, an exception to the "real” Fifth Amendment privilege.

n24. See Y dle Kamisar, Equal Justice in the Gatehouses and Mansions of American Criminal
Procedure: From Powell to Gideon, From Escobedo to ..., in Criminal Justice in Our Time 4-11, 64-81
(A.E. Dick Howard ed., 1965). Among the many virtues of Kamisar's paper is histitle. The next year, of
course, the Court would fill in the ellipsis with Mirandav. Arizona.

n25. See Lawrence Herman, The Supreme Court, the Attorney General, and the Good Old Days of
Police Interrogation, 48 Ohio . L.J. 733 (1987); Yae Kamisar, A Dissent from the Miranda Dissents:
Some Comments on the "New" Fifth Amendment and the Old "Voluntariness” Test, 65 Mich. L. Rev. 59
(1966); Schulhofer, supranote 11; see also Leslie A. Lumney, The Erosion of Miranda: Stare Decisis
Consequences, 48 Cath. U. L. Rev. 727, 794 (1999); Charles J. Ogletree, Are Confessions Really Good
for the Soul? A Proposal to Mirandize Miranda, 100 Harv. L. Rev. 1826, 1838 (1987). Alfredo Garcia
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viahility of confessions as an instrument of law enforcement.” Alfredo Garcia, Is Miranda Dead, Wasi it
Overruled, orisit Irrelevant?, 10 . Thomas L. Rev. 461, 474 (1998). These views are not completely
antithetical because the Court might have intended to create a bright line that caused more suppressions
and yet left arobust role for interrogation.

n26. | indulge here the standard linguistic and philosophical view that coercion entails a greater
magnitude of pressure than compulsion. Prior to Miranda, the Court had never drawn that distinctionin
its confessions cases. Mirandawas, | believe, intended to be thefirst in a series of casesto hold that
compulsion can be found where there is insufficient pressure to constitute coercion. See Schulhofer,
supranote 11. The post-Miranda cases, however, continued to talk of compulsion asif it were
synonymous with coercion, see supra note 19, an analytical move that made it easier to find no "actua”
compulsion when carving out exceptions to Miranda.

n27. See, e.g., New York v. Quarles, 467 U.S. 649, 663 (1984) (O'Connor, J., dissenting) (noting that
the majority's public safety exception "unnecessarily blurs the edges of the clear line heretofore
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(forthcoming 2002) [hereinafter Klein, Miranda's Exceptions].
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n31. Susan Klein argues that Miranda should be viewed as prophylactic rather than a "weak force"
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n35. 401 U.S. 222 (1971).
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compulsion came not from the contempt power, as in Portash, but from police interrogation that
congtituted "actual compulsion." See Mincey v. Arizona, 437 U.S 385 (1978).

n37. Portash, 440 U.S. at 459.

n38. Id.

n39. Michigan v. Tucker, 417 U.S 433, 444 (1974). | recognize that the first "exception” to Miranda
wasin Harrisv. New York, 401 U.S. 222 (1971). See discussion supra hote 35 and accompanying text.
The Harris opinion, however, did not use the prophylactic locution to justify permitting the use of
statements taken in violation of Miranda to impeach defendants. Rather, it ssimply assumed that the
interests in reliable fact-finding were heavier than whatever interests supported atotal ban on statements
presumed to be compelled.

n40. 470 U.S. 298 (1985).
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n4l. Id. at 306-07.

n42. 521 U.S 507 (1997).
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n44. |d. at 2334-36.

n45. Miranda v. Arizona, 384 U.S 436, 455 (1966).

n46. See Kastigar v. United States, 406 U.S. 441 (1972).

n47. See, e.g., Brown v. United Sates, 356 U.S. 148 (1958).

n48. The text and history are also inconsistent with a "right to remain silent" view of the Fifth
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n49. Kamisar, supra note 24, at 4-11, 64-81. Professor Kamisar's paper laid out the theory that the
privilege against self-incrimination should apply to the police interrogation room and that notions of
equal protection required providing suspects notice that they did not have to answer questions.

n50. See Douglas v. California, 372 U.S. 353 (1963) (counsel on appeal); Griffin v. lllinois, 351 U.S.
12 (1956) (transcript). About the only erroneous prediction Professor Kamisar made in his Equal Justice
paper, see supra note 24, was that Douglas would turn out to be a more important right to counsel case
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