CHAPTER 4: ILLINOIS’ ELECTION ECOSYSTEM

FROM ILLEGALITIES TO INCONSISTENCIES

WHEN IT ADOPTED its current state consti-
tution in 1970, Illinois transferred responsibil-
ity over its elections from the secretary of state
to a newly created state board of elections.
The secretary of state at the time, Paul Powell,
was a colorful figure in state politics with a less
than sterling reputation.? Illinois of course has
a storied history of political corruption, which
at least in previous eras has sometimes been
accepted as a cost of doing business there.?
But by taking election administration out of the
hands of a powerful central figure, the revised
constitution injected two new characteristics
into the Illinois election system. First, in doing
away with the secretary of state’s role as Illinois’
chief election officer, the constitution diffused
the real power over elections through a patch-
work system of county clerks and municipal
elections boards, and left the new state board
of elections comparatively weak. The result
was a highly decentralized system. Second, the
absence of a powerful central authority opened
the door to inconsistent procedures across ju-
risdictions, a problem some Illinois election ad-
ministrators complain about today.

Furthermore, in recent decades the absence of
a strong state elections authority to pull local
election officials together seems to have al-
lowed a culture of suspicion and lack of coop-
eration to develop between many individual
jurisdictions, encouraged by the state’s history
of election fraud and abuse. The presence in
the state of both Chicago and Cook County —
two huge, separate election jurisdictions that
face a level of complexity in administering

elections unsurpassed elsewhere in the Mid-
west — compounds the difficulty of developing

consistency in Illinois election administration.

Accordingly, this chapter discusses in turn the
following features of Illinois™ election ecosys-
tem: (1) decentralized administration, (2) a
legacy of fraud that, while diminishing, re-
mains a concern and has helped foster distrust
and lack of cooperation among election offi-
cials, (3) the presence of mammoth Cook
County, as well as Chicago, (4) inconsistencies
across jurisdictions, and (5) a substantial risk of
litigation attacking these locally divergent prac-
tices, as well as other problems that may occur
in the state’s voting administration. Whether
or not any deliberate disregard of established
standards or other mismanagement is present
in Illinois” current election ecosystem, what is
clear is that Illinois needs to achieve greater
uniformity in its election administration, built
upon improved relationships among its various
election administrators. The state’s biggest
challenge is to find a way to put the past aside
and work together to create a consistent expe-
rience for every voter and a consistent treat-
ment of every ballot. If Illinois is unable to
foster this teamwork and consistency, the state
is likely to experience one (or both) of two un-
fortunate consequences. First, election admin-
istrators could be impaired by the financial and
management inefficiencies that come from
lack of logical coordination. This in turn could
lead to concrete problems at the polling places
on Election Day. Second, inconsistent election
procedures and an uneven quality of election
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administration across jurisdictions could trig-
ger lawsuits alleging that voters” constitutional
rights to Equal Protection have been violated.

DECENTRALIZED ADMINISTRATION

One of the most prominent features of Illinois’
election ecosystem is its decentralized admin-
istration, coupled with the comparatively weak
role played by state election officials. At the
state level, the Illinois State Board of Elections
(“SBE”) is the body responsible for supervising
elections.* The eight members of the state
board are appointed by the governor,” subject
to the advice and consent of the state Senate.®
The board must consist of two members from
Cook County who are of the governor’s politi-
cal party, two members from elsewhere who
are of the governor’s political party, and two
members from each of these regions who are
of the other leading political party.” The mem-
bers serve staggered terms.® Five out of eight
votes are needed in order for the board to take
any action.” The board has staff in both
Springfield and Chicago.

Nevertheless, the real power in Illinois™ elec-
tion system resides in local jurisdictions, many
of which function almost independently of the
state board of elections. This is not just be-
cause the state board has modest formal power,
but also because it has relatively limited re-
sources, as well as little credibility among local
administrators of many of the larger jurisdic-
tions. The board has the authority to supervise
elections, but its executive director character-
ized this supervision as “indirect.” Its principal
power derives from its authority to certify (and
decertify) election equipment. As a result, the
board functions mainly as a clearinghouse of
information for local election officials.
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At the local level, lllinois election administra-
tion occurs in a few large jurisdictions and
about one hundred smaller jurisdictions. In
most parts of the state, the county is the pri-
mary unit of election administration, and in all
counties except DuPage County an elected
county clerk is in charge of elections.”” How-
ever, Illinois” “City Election Law” also allows
cities to choose to govern their own elections
independently of their county."! Eight out of
Ilinois” 110 election jurisdictions, including
Chicago, use this system.'” Cities that have
opted into this system govern elections
through a three-member board of elections ap-
pointed by the county circuit court.’ At least
one representative of each of the two leading
political parties must sit on this municipal
board." The circuit court may remove board
members upon filing of a proper complaint,
but the code does not specify what would be

sufficient to justify such removal.'?

An ap-
pointed executive director oversees day-to-day

operations.'®

Large Jurisdictions. By far, Illinois’ two most
important election jurisdictions are Chicago
and Cook County. Both jurisdictions serve
about 1.4 million registered voters,'” and to-
gether represent about thirty-seven percent of
the state’s registered voters.' Though Chicago
is in Cook County, it operates elections inde-
pendently from the county because it has
opted to use the state’s City Election Law.
Chicago and Cook County are both heavily
Democratic, and have worked successfully to-
gether in many instances, but they also dis-
agree about matters both practical and
philosophical, which sometimes has created
tension. Their place in Illinois election admin-
istration is discussed in greater detail below.



Another important large jurisdiction is DuPage
County, a wealthy predominantly Republican
jurisdiction west of Chicago. DuPage County,
like Chicago, has opted out of the county clerk-
based system but, unlike Chicago, uses a
county, rather than municipal, board of elec-
tions." Historically, DuPage County wielded
great influence in state election policy, but it
lost much of that influence after Democrats
came into power in the 2000 elections. Never-
theless, DuPage County remains a leader in
election administration and is particularly
strong in the area of election technology. For
instance, its executive director explained that
it uses a custom-built electronic flow-chart sys-
tem to help election workers process incoming
voters to determine if they are eligible to vote
an ordinary ballot or must cast a provisional
one. DuPage County also paid to develop a
computer system that creates records (not
recordings) of incoming election hotline phone

calls on Election Day.*

The system keeps
track of who made the call, what election ad-
ministration question was asked, who handled
the call, what solution was provided, and other
matters. The system allows administrators to
analyze their operations after the election and
identify areas for improvement. Most other ju-
risdictions simply cannot afford this level of

technology.

Other large jurisdictions include Lake County,
a wealthy suburban area of about 650,000 peo-
ple just north of Cook County; Will County,
with a population of about 500,000 just south
of Cook County, and Kane County, just west of
Cook County, with a population of about
400,000. The next largest election jurisdiction
is McHenry County, northwest of Cook
County, with a population of about 260,000.
(Winnebago County, in the western part of the

state, has about 280,000 residents, but this in-
cludes Rockford, which is its own separate
election jurisdiction.)*

Smaller jurisdictions. While much of Illi-
nois” population is concentrated in Chicago
and its immediate suburbs, a significant num-
ber of people live in smaller jurisdictions in the
more distant Chicago suburbs, as well as far-
ther downstate. While any bright-line distinc-
tion between small and large jurisdictions is
arbitrary, if we define a small jurisdiction as any
county with fewer than 300,000 residents, then
approximately 3.2 million registered voters, or
forty-three percent, come from such jurisdic-
tions.?? These jurisdictions are important not
only because collectively they represent a sig-
nificant number of voters, but also because
they face different obstacles than those faced
by large urban and semi-urban jurisdictions

like Chicago and Cook County.

One problem of smaller jurisdictions is a lack
of quality control in leadership. As in Cook
County, the chief election administrator in
most small jurisdictions is an elected county
clerk?® However, unlike in Cook County,
where the clerk position offers comparatively
great power and visibility, in smaller jurisdic-
tions the position of county clerk may not at-
tract the same number or caliber of candidates.
County clerk candidates are not required to
have any training in running elections, or even
to be high school graduates. Accordingly, the
level of professionalism and experience in elec-
tion administration varies widely between
county clerks. Newly elected clerks are espe-
cially unlikely to have any relevant elections ex-
perience and, unlike in Cook County, they do
not have access to a vast professional elections
staff that can get them up to speed. Some state
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elections officials, although expressing confi-
dence in Illinois election administrators as a
whole, are of the view that the lack of any for-
mal check against maladministration at the
county level is a notable flaw in the state’s elec-
tion system.

Another problem is a lack of legal sophistica-
tion in the smaller jurisdictions. Unlike
Chicago and Cook County, most of the state’s
election jurisdictions do not have in-house
legal advisors. Rather, state law designates the
local state’s attorneys as their legal advisors.*
In most cases, this means someone with little
or no training or experience with election law,
and furthermore someone who may be more
concerned (perhaps rightly) about bringing an
important murder case to conclusion than ren-
dering opinions about such matters as post-
election chain-of-custody rules for provisional
ballots. There is no guarantee that state’s at-
torneys in different parts of the state will pro-
vide the same legal advice, thus opening the
door to inconsistency in the administration of
state election laws. Additionally, some Illinois
election officials expressed the opinion that be-
cause state’s attorneys are themselves elected
officials, they have an interest in staying out of
election matters so as not to disturb the system
that has brought them and their political allies
to office. Yet smaller jurisdictions simply have
nowhere else to turn because the SBE does
not offer legal advice, and indeed is admon-
ished to avoid doing so by a state attorney gen-
eral opinion issued in 1987.% Accordingly, one
obvious reform would be to create a “legal of-
fice” within the Illinois State Board of Elec-
tions, and require local election administrators
to go there, instead of to their local state’s attor-
neys, for legal advice and representation in the
conduct of elections.
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The resources of these smaller jurisdictions are
also limited in other ways. Unlike Chicago,
Cook County, and other large jurisdictions,
small jurisdictions do not have information
technology departments versed in the intrica-
cies of how to configure voting machines and
manage the statewide voter registration data-
base. In fact, until Illinois implemented the
Help America Vote Act in a way that required
the statewide voter registration database to be
updated by local jurisdictions, some of these
offices did not have even one computer for use
in elections.?

Devoid of in-house technical savvy and lacking
strong leadership from the SBE, these jurisdic-
tions often fall into a condition known as “ven-
dor dependency.” When administrations do not
have the sophisticated staff necessary to admin-
ister technical matters, they rely primarily on
vendors to maintain and configure their voting
machines. Administrators stuck in this position
sometimes find that the vendors, having already
sold their machines and service contracts, have
little to gain by giving the local officials their ut-
most attention. Instead, the profit-maximizing
strategy is to save costs by providing no more
support than is necessary to avoid a lawsuit,
leaving the administrators in the lurch. This is
particularly a problem with direct recording
electronic (“DRE”) vendors because DRE ma-
chines must be configured and tested before
each election to accommodate the numerous
ballot styles across all precincts. This problem
most affects smaller jurisdictions, whose con-
tracts represent smaller dollar amounts and
whose future business vendors decide they can
therefore afford to lose.

All of this is not to say that smaller jurisdictions
are unable to run procedurally satisfactory



elections. In fact, despite their challenges,
many smaller communities may have an easier
time running elections than their larger coun-
terparts, especially where their county clerk or
elections director does possess election admin-
istration experience. Smaller communities are
typically more tight-knit than larger communi-
ties, making it easier to recruit, train, and re-
tain poll workers from year to year. They also
tend to be more politically homogenous than
larger jurisdictions, creating an environment of
trust that frees administrators to implement
policies, rather than expending resources in an
effort to justify those policies to the media and
various stakeholders. Concerns about voter
impersonation and double voting are lessened
in a small precinct where “everybody knows
your name.”

Weak State Board of Elections. Statutorily,
the Illinois State Board of Elections has the
power to disseminate information to and con-
sult with election authorities, prescribe the use
of standardized registration and ballot forms,
certify voting equipment, require elections sta-
tistics from local authorities, make recommen-
dations to the legislature, determine the
validity and sufficiency of petitions to amend
the state constitution, maintain a public library
of elections information with precinct maps,
and generally supervise elections.”” Neverthe-
less, as a practical matter its power is somewhat
limited. One limitation is that the evenly bi-
partisan eight-member board requires a ma-
jority vote of five members in order to act.
Therefore, like the Federal Election Commis-
sion (which has a similar evenly bipartisan
structure), the board is susceptible to partisan
deadlock and thus unlikely to adopt any deci-
sive policy that might provoke partisan dis-
agreement. In addition, with the exception of

HAVA funds, it does not have control over the
purse strings of local election administrators.
It also does not have the ability, like some sec-
retaries of state elsewhere, to remove local of-
ficials who do not perform satisfactorily.
Without these powers, it is doubtful whether
the SBE has the ability to compel the use of
correct practices, short of going to court for a
writ of mandamus. Moreover, it does not even
have adequate resources to monitor the proce-
dures used by local jurisdictions and to identify
problems ahead of time. With respect to large
jurisdictions, it appears unable to exercise even
informal types of power, such as the power of
persuasion.

Indeed, almost every large jurisdiction admin-
istrator with whom we spoke expressed doubt
about whether the state board had either the
necessary resources or expertise. Poll worker
training affords a good example. Although
the SBE currently offers its own free training
for poll workers, most of the local administra-
tors whom we interviewed choose not to take
advantage of that training, but instead to con-
duct their own. Part of the reason they reject
the free training is that the SBE does not have
the detailed, working knowledge of local tech-
nology that each jurisdiction has developed
from experience. The SBE also offers free
training materials on some (but not all) Elec-
tion Day procedures, but only two of the five
jurisdictions whose administrators we inter-
viewed (both from smaller jurisdictions) cur-
rently use those materials. One of these
jurisdictions had previously used training ma-
terials provided by the jurisdiction’s voting
machine vendor, and only switched to SBE
materials after state legal requirements con-
cerning absentee voting made the vendor’s
manual obsolete.

Chapter 4: Illinois 63



Furthermore, partially because of past political
disputes, the SBE has lost the respect and trust
of many if not all of the powerful local admin-
istrators, and dialog between them today is in
some cases limited. For instance, although the
board’s power increased slightly as a result of
its control over HAVA funds, it subsequently
lost a fight to control implementation of the
state’s voter registration database and, in the
process, further alienated itself from the rest
of the Illinois election administration commu-
nity. Local administrators resisted the board’s
effort to oversee the database in part because
they were concerned that if the state were
given responsibility for the database, the proj-
ect would be “dumbed down.”

The weakness of the SBE is also suggested by
the relative dearth of resources it commands
when compared to jurisdictions such as Cook
County and Chicago. Cook County has close
to 120 employees working on elections and
Chicago has about 180, while the SBE has
about sixty-five. The budgets are also dispro-
portionate: For the coming year, Chicago is
proposing an annual elections budget of about
$31 million and Cook County is seeking about
$27 million,*® while the SBE works on a
statewide budget ranging from $8.5 to $10.5
million (not counting HAVA funds), depending
on whether it is an off-year. Given these limi-
tations, the SBE’s former director said the en-
tity is simply incapable of performing the kind
of widespread compliance audits that would be
necessary to verify that local jurisdictions are
following procedures correctly. Part of this
lack of resources comes from the fact that SBE
staff has been reduced by about forty percent
since its creation in the 1970s, while HAVA has
only added to its responsibilities.
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Moreover, although the state board of elections
has the authority to promulgate regulations, as
well as to issue other types of guidance for local
election administrators, it currently does not
have on the books a single administrative reg-
ulation concerning provisional voting, early
voting, ballot security, recount procedures, or
most areas of absentee voting and Election
Day polling place procedures.* Nor does it
have any plans to issue a uniform manual for
local administrators. In the absence of any
comprehensive written instructions from the
board, local authorities have chosen to create
their own manuals and procedures, either from
whole cloth or using materials provided by vot-
ing machine vendors. The SBE does have the
power to review these local manuals and re-
quire changes, but the SBE’s current executive
director could not think of a time that the SBE
had ever done so. This opens the door to vari-
ation in procedures across jurisdictions.

One important power the SBE does have and
makes use of is its ability to certify voting ma-
chines. Vendors must survive this testing in
order to market their machines and services to
local jurisdictions in the state.*® Although the
SBE takes pride in its testing, some local elec-
tion administrators viewed the SBE’s testing as
neither as rigorous nor as meaningful as the
SBE would like to think. Nevertheless, these
administrators acknowledged that the SBE’s
certification power does give it leverage over
some aspects of local election administration.

Despite the weakness of the Illinois State
Board of Elections compared to the chief elec-
tions authorities in other states, the SBE nev-
ertheless does play an essential role for many
of Illinois” smaller jurisdictions. Our sense
from a relatively small sample size of election



administrators from smaller jurisdictions was
that the majority of them probably could not
function without the SBE’s guidance. The ex-
ecutive director of the East St. Louis Board of
Election Commissioners, for instance, could
hardly have spoken more highly about the SBE
or its director of elections information, whom
we also found to be highly competent and
committed to helping local administrators.
Furthermore, some of the criticisms that the
larger jurisdictions directed at the SBE may be
partly a consequence of policy decisions sup-
ported by these same large jurisdictions to
limit the funding, staff, and formal power of
the SBE, and accordingly may also be a reflec-
tion that the larger jurisdictions do not want a
stronger central authority.

Indeed, the key problem may be less that Illi-
nois law creates a weak state board of elections
than that the state’s culture has shaped it to be
toothless. While the law on the books also
could be improved, it is primarily the culture
that needs to change. It is fair to say that Illi-
nois administrators are more independent and
individualistic than administrators in a state
like Minnesota, for instance, and their politics
are more divisive. HAVA implementation only
exacerbated those divisions. For instance,
problems implementing a joint agreement to
cooperate in choosing and administering
HAVA voting machines have created signifi-
cant tension between Chicago and Cook
County. Many local administrators also have
lingering resentments over the battle with the
SBE to determine whether the statewide data-
base would be operated on a top-down or bot-
tom-up basis. The SBE itself undoubtedly
could do more to bring people together and
create consensus, especially given some ad-
ministrators’ perceptions that the SBE tends

to act unilaterally and without input. The gov-
ernor and the state legislature also need to pro-
vide leadership to make the SBE a more
effective institution.

A LEGACY OF SIGNIFICANT
BUT DIMINISHING FRAUD

Ilinois is a state with a dispiriting history of
election fraud and public corruption.® Al-
though a powerful statewide elections official
may once have provided one set of opportuni-
ties for fraud, the lack of a strong central au-
thority since 1970 has created another
breeding ground for potentially corrupt elec-
tions. According to news reports, in the last
twenty-five years some fifty separate election
fraud prosecutions have occurred, many of
them involving multiple offenders. Although
most of these prosecutions occurred in areas
in or around either Chicago or East St. Louis,
they have affected the entire state.

For instance, after the 1982 gubernatorial elec-
tions, widespread allegations of fraud in
Chicago led to almost sixty convictions and
caused a civil grand jury to conclude that
100,000 illegal ballots had been cast (although
one former state election administrator cau-
tioned us that the 100,000 figure might have
been overblown for political reasons).*> When
similar allegations surfaced after the 1987
Chicago primary, the then-chairman of the
Chicago Board of Election Commissioners es-
timated that between 36,000 and 52,000 votes
had been cast by unregistered voters.*® In
2003, the Cook County Clerk quashed an ap-
parent attempt to cast some 250 illegal votes in
Cicero and Chicago Heights, south of
Chicago.* In Qualkinbush v. Skubisz,* an ap-
pellate court all but accused a mayoral candi-
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date in Calumet City, south of Chicago, of per-
sonally overseeing a program of improperly in-
fluencing absentee voters in the 2003 election.
In East St. Louis, nine individuals, including
some local political leaders, were convicted of
vote-buying in the November 2004 general
election.®

Nevertheless, many of today’s Illinois election
administrators believe that the state’s election
ecosystem is so different today than it was
twenty-five years ago that it is highly unlikely
that Illinois would suffer a repeat of the wide-
spread voting fraud that happened in the 1982
governor’s race. According to these adminis-
trators, a number of important reforms and
changes in voting technology have made elec-
tion fraud more difficult to accomplish, espe-
cially on a massive scale. And the recent
prosecutions described above may themselves
reflect that the ecosystem has now developed
better means of catching the perpetrators.

Illinois election administrators are correct to
note that it is much more difficult to accom-
plish in-person voting fraud today, especially if
polling places meet the legal requirement that
poll workers from both political parties be
present at all times. But we nevertheless are
not fully sanguine about the risk of insider
fraud committed by an election official deter-
mined to steal an election. Meanwhile, absen-
tee fraud is a different issue entirely, as Illinois
administrators also acknowledge. It is not a
matter of whether such fraud occurs, but how
often and in what magnitude. Still, Illinois
elections are more secure today than in the
past. What follows is a short discussion of de-
velopments since 1982 that have helped re-
duce fraud, and the vulnerabilities that

continue to exist.
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Improvements in voter registration. Part of
the problem in the 1982 gubernatorial race was
the Illinois registration system, which left the
door wide open for fraud. No identification
was required to register to vote,*” and canvass-
ing for outdated or otherwise invalid registra-
tions was done wusing a cumbersome
door-to-door process that effectively ensured
that many such registrations would remain on
the rolls.® The canvassing had to occur on an
unrealistically short timeline, and in many
cases required canvassers to get past security
into apartment buildings, which they often
could not do.* Frustrated canvass workers
often failed to perform a thorough canvass.*
Nonperformance was particularly high in areas
perceived to be dangerous.' Lingering num-
bers of bad registrations became a vehicle for
corrupt election judges and others to cast
fraudulent ballots in the polling place at the
end of Election Day.

Today, voter registration reforms have reduced
the risk of fraud, both by reducing the chance
that invalid registrations will make it onto the
rolls, and by making the canvassing process
more efficient at removing such registrations
from active lists. The law now requires two
pieces of identification for in-person registra-
tion,** and HAVA identification for mail-in reg-
istration.” By late 2007, Illinois anticipates
that it will have a fully functioning system for
verifying incoming applications against records
from the Social Security Administration. It
also hopes that its system for verifying registra-
tion applications against state motor vehicle
databases will be fully implemented in the near
future. These systems should further lessen
the likelihood of improper registrations reach-
ing the official rosters.



Once the registrations are in the database, of-
ficials will continue to remove invalid registra-
tions with the help of improved canvassing
procedures. Since 1982, officials have been
sending out postcards to all voters automati-
cally once every two years,* and to registrants
who have not voted for four years.*> Pursuant
to the National Voter Registration Act, when
the postcards are returned as undeliverable,
the state can begin a process that may lead to
these registrations being removed once an ad-
ditional four-year cycle elapses without any
contact or activity by the voter.

Nevertheless, by some estimates Illinois has al-
most one million “inactive” names on its
statewide database, some sizable portion of
which certainly reflect voters who have moved
or died (a figure comparable to Ohio’s number
of “inactive” voters).* Because the public has
a right to see the names of those voters who
have not responded to a confirmation notice,
potential wrongdoers still have some ability to
determine names that could be used to perpe-
trate fraud.*’ Election judges in each polling
place also have the ability to identify inactive
voters,* and could theoretically use this infor-
mation to forge ballot applications and cast
fraudulent ballots, as in 1982. Although this
type of fraud also could be accomplished with
active registrations, the inactive registrations
could facilitate misconduct both by eliminating
the need to wait until the end of the day and by
providing more names under which fraudulent
votes could be cast, provided election judges
have an opportunity to do so (for instance, if
real bipartisanship is lacking among the judges
at a particular polling place).

Increased prosecutions of vote fraud. Offi-
cials also cite heightened law enforcement ef-

forts as a factor reducing the risk of fraud.
Election administrators describe both an in-
creased presence of plain-clothed police offi-
cers at many polling places, and significant law
enforcement support from the state attorney
general and local U.S. Attorneys, who since
1982 have been more aggressive in investigat-
ing and prosecuting election crimes. In March
2002, for instance, Chicago and Cook County
each stationed about 300 investigators in
polling places and received support from the
local U.S. Attorney, FBI, and U.S. Marshals
Service.* Officials dispatched over 200 prose-
cutors and investigators to polling places in the
February 2007 election.®® In 2000, the U.S.
Justice Department obtained permission to
monitor Cicero, a west Chicago suburb with a
reputation for fraud, for a five-year period.”
DOJ also has made a point over time to target
other areas known for fraud.”® In addition, the
state attorney general has sent investigators out
into the field to detect election fraud.>

Of course, these efforts themselves are some
evidence of the continuing need for vigilance
in controlling election fraud. Meanwhile, it is
not clear how completely potential impropri-
eties observed during an election are pursued
by prosecutors and other officials after an elec-
tion is over. For instance, on at least one re-
ported occasion, the SBE has indicated that it
will not investigate suspicious activity unless
someone files a formal complaint.** Other im-
proprieties presumably go undetected alto-
gether.

Institutional weaknesses as a remaining
source of vulnerability to fraud. As dis-
cussed above, Illinois™ highly decentralized
election system heavily depends on the work
of more than one hundred county clerks, all of
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whom are elected, as well as a handful of city
officials and appointed local elections direc-
tors. Having an elected county clerk run elec-
tions presents an obvious potential conflict of
interest if that clerk or the clerk’ political allies
are in a close election. While that risk is pres-
ent in many states, it is a bigger risk in states
with a demonstrated history of fraud. In one
recent instance, a county clerk was “opening
absentee ballots and replacing ballots in favor
of [one candidate] with ballots naming her op-
ponent.” The institutional arrangements of
the Illinois election system leave it more vul-
nerable to fraud than it should be.

One current weakness in Illinois’s election law
is the authority, in most jurisdictions, of a single
elected county clerk to compile vote totals re-
ceived from the various precincts, for the pur-
pose of reporting those totals to the state
elections board.®® This is the result of a recent
amendment to the state election code that
abolished local canvassing boards because
some of the party representatives on these
boards often would fail to appear for the can-
vass. Where the statute used to specify that
county clerks should conduct the canvass “with
the assistance of the chairmen of the county
central committee of the Republican and
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Democratic parties of the county,™ it now
provides simply that the “election authorities
of the respective counties” are to conduct the

canvass.”

Despite the administrative convenience of let-
ting the canvass proceed with only the local
“election authority,” reposing this responsibility
in a single partisan official obviously increases
the risk that these elected clerks may be
tempted to misreport the returns to the state
board in order to change the result of an elec-
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tion. Party leaders are still entitled to receive
copies of the abstracts of votes immediately
after the clerk completes them,” but to the ex-
tent that party leaders were failing to attend
the canvass even when they were part of the
canvassing board, it would seem that they
would be even less likely to be present now.
Some argue that the canvass is increasingly
ministerial, given that in a recount, an ag-
grieved candidate could go back and look at
the original “tapes” or vote totals from each
voting machine to check the validity of the can-
vass, making any fraud in the canvass obvious.
But it is not unrealistic to imagine some daring
clerk taking the risk, and seeking to defend the
error as a mistake if it is subsequently discov-
ered. In any event, when the canvassing
process does not structurally ensure bipartisan-
ship, candidates and the public will under-
standably have less confidence that the job has
been done correctly. In contrast, Michigan,*
Wisconsin,® and Ohio® use bipartisan boards
to canvass precinct returns.

This particular structural problem does not
apply to Chicago, East St. Louis, or the other
cities whose “election authority” under state
law is a separate multi-member election board,
rather than a clerk (although some members
of these boards also could choose not to par-
ticipate in their duties to assist with the can-
vass). Yet even the few local jurisdictions with
bipartisan representation on local election
boards may be susceptible to the risk of parti-
san domination. In East St. Louis, the one Re-
publican board member, who was required by
law to vote Republican, nevertheless voted
Democratic in a primary, suggesting that the
local election board was in fact composed of
three Democrats, with no Republican repre-
sentation.®® The likelihood that this one board



member was truly a Democrat, masquerading
as a Republican simply to satisfy the legal re-
quirement that there be Republican represen-
tation on the three-member board, is increased
by the circumstantial evidence that her hus-
band is a prominent local Democratic leader.
Despite the fact that she was eventually re-
moved from the board, this may have been an
example of a legal safeguard that arguably is
neither sufficiently robust, nor meaningfully
enforced even to its limited extent. Illinois
needs to consider election law reforms that
would do more to assure that the canvassing of
vote totals is conducted in a transparently bi-

partisan or nonpartisan manner.

The system does have some safeguards built
into it to decrease the likelihood of fraudulent
conduct. In particular, in the wake of the 1982
gubernatorial election Illinois established a
mandatory five percent post-election audit of
voting machine accuracy, hoping to deter fraud
by ensuring that precinct returns reflected the
counts recorded on the voting machines them-
selves.®* This requirement obligates the SBE
to randomly select five percent of precincts for
auditing, and local officials then are expected
to verify that the precinct vote totals are accu-
rate, either by comparing them against the
DRE paper audit trail,** or by rerunning opti-
cal scan ballots through the machine.®* Unfor-
tunately, this requirement may not be
uniformly followed or enforced, as the SBE
could not confirm for us that all jurisdictions
are consistently conducting or reporting the re-
sults of their audits. A good audit procedure,
coupled with bipartisan control and enforce-
ment, can substantially help reduce the risk of

fraud.

Another institutional problem is that the ap-

propriate party balance is not present in all
polling places, despite improvements in the
law governing this issue. In 1982, the law re-
quired that election judges from both of the
leading political parties be assigned to each
polling place, but at that time the judges were
required to reside in the precinct in which they
served.® Because some wards are dominated
almost entirely by one political party, this re-
quirement ensured in practice that some
polling places could not achieve the appropri-
ate party balance.”” The law has since been
changed to allow importation of poll workers
from anywhere in the subject county, and ad-
ministrators do their best to use this provision
to stock polling places with members of both
parties.”” Nevertheless, election officials do
not deny that they continue to experience
some difficulties in achieving the appropriate
party balance. In our opinion, the state needs
to do more to ensure that local authorities have
the resources to bring polling place operations
into compliance with this important legal re-
quirement. The state also needs to do more to
ensure that the requirement is monitored and
enforced. Noncompliance with this require-
ment is of particular concern in areas where
the election administrator is of the same party
as the judges in the imbalanced precincts, and
therefore in a position to overlook suspicious
activity.

Increased concern about absentee ballot
fraud. Given the improvements in election in-
tegrity since 1982, absentee ballot fraud is a
much more promising way to steal elections
today than traditional polling place fraud. Our
informal review of the most recent cases of al-
leged election fraud in Illinois showed that
eleven out of fifteen instances since 1990 in-
volved the absentee voting system, while only
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one clearly involved in-precinct ballot-box
stuffing.” This is a marked change from the
problems in 1982, which mostly consisted of
precinct captains, party workers, and election
judges looking in the poll book at the end of
Election Day for the names of those who had
not voted, and then forging ballot applications
and casting ballots in the names of those vot-
ers.™

A number of policies and procedures are de-
signed to discourage absentee ballot fraud. As
a primary tool, Illinois continues to limit the
grounds for voting by absentee ballot,” rather
than allowing any voter to vote absentee, as
other states have done. With limited excep-
tions, Illinois then requires that absentee bal-
lots be returned personally by the voter or an
immediate family member.™ In addition,
under Illinois law it is a felony to solicit indi-
viduals to vote absentee, subject absentee vot-
ers to undue influence, tamper with absentee
ballots, or return anothers absentee ballot
without authorization.™

To the extent that these legal provisions do not
prevent absentee ballot fraud, at least some ad-
ministrators make an effort to detect the pres-
ence of absentee fraud by looking for “spikes”
in the number of absentee ballot applications
coming from certain precincts or addresses.
Cook County targets such spikes and places
phone calls to every voter who requests an ab-
sentee ballot in the target precinct or address
to ensure that the voter is not being manipu-
lated into participating in an absentee balloting
scheme. As Illinois’ newly created (since
March 2006) early voting program picks up
steam, it will reduce the number of legal ab-
sentee ballots cast and could cause such spikes
to stand out in even starker relief. Chicago
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makes similar phone calls to some portion of
voters who have requested absentee ballots. In
addition, state law requires administrators to
verify absentee voters’ signatures both at the
ballot request stage and upon ballot return,™
and if rigorously enforced these requirements
may help to identify some forms of absentee
voting fraud.” Despite these safeguards, how-
ever, the potential for absentee ballot fraud re-
mains more than just theoretical.

CHICAGO AND COOK COUNTY

As suggested above, Chicago and Cook County
dominate the world of Illinois election admin-
istration. Not only do they represent roughly
thirty-seven percent of registered voters, but
they also carry the greatest weight with the leg-
islature and have substantial influence over
what state election laws are adopted. In addi-
tion, Illinois has a history of treating Chicago
and its suburbs as separate from the rest of the
state in most matters, and that treatment also
applies to election administration. Indeed, the
law itself exempts the giant Chicago suburbs
from the ordinary voter registration laws,™ and
Chicago has opted out of the general election
laws by adopting the City Election Law.

Cook County, like most Illinois jurisdictions,
runs elections through an elected county
clerk, presently David Orr. Orr is a popular,
progressive Democrat who started his politi-
cal career as a Chicago alderman and has
been the Cook County Clerk since 1990.7
His office consists of approximately 120 em-
ployees in its elections division. Currently,
Orr’s division of elections operates on an an-
nual budget of about $21 million and is seek-
ing about $27 million for the coming fiscal
year.” Among other policies, Orr supports



expanded access to voting and aggressive re-
porting of potential voting fraud.

By comparison, the Chicago Board of Elec-
tions has about 180 employees (including some
forty who are seasonal) and expects to have a
budget of $31 million for the upcoming fiscal
year.®" Chicago’s current elections director is
Lance Gough, an expert in voting technology
who has been with the board since 1988.52
Like David Orr’s office, the Chicago board is
Democratic,® but with a more conservative
orientation focused less on expanding voter
participation than on running smooth elec-
tions. According to Gough, the history of fraud
in Chicago pushes the board to work hard to
maintain a clean, professional image, and the
board will go to great lengths to avoid embar-
rassment. Indeed, as another board official re-
lated to us, the board once persuaded the local
fire department to use a fire engine to rip the
doors off of a polling place when its owner
failed to show up on time to unlock them.

By themselves, both Chicago and Cook County
are more populous than many states,* and the
scale of their elections operations is commen-
surate. The difference in these jurisdictions’
operations and those of smaller jurisdictions
therefore is not merely one of degree, but be-
comes a difference in kind. For instance,
Chicago has 2,600 precincts and 3,000 DRE
voting machines, which can take up to four
hours each to calibrate and test. The logistics
of such an undertaking are immense, as are the
logistics of storing and delivering this equip-
ment to thousands of precincts, all in a secure
process that protects against tampering. Cook
County’s operations are similarly complex.
Other election administrators reflecting on
these types of complexity praise Orr and

Gough for tackling an “impossible” job. In the
face of these types of challenges, Chicago and
Cook County understandably desire a free
hand to administer elections in the way they
think is best and are skeptical of proposals that
favor centralization and bureaucracy.

Although they remain separate entities,
Chicago and Cook County frequently must
work together to run elections. For instance,
because Chicago voters are eligible to vote for
Cook County offices, vote totals for both juris-
dictions must be combined before determining
winners in those races. Furthermore, the two
jurisdictions have gone beyond the degree of
cooperation that is strictly necessary by enter-
ing into joint agreements with equipment ven-
dors to supply uniform technology through all
areas of Cook County. But some of the natural
tension between the two offices was exacer-
bated by the implementation of this technol-
ogy, which was initially flawed and caused
delays in precinct reporting in the 2006 pri-
mary and general elections.*> By some ac-
counts, the relationship between the two
jurisdictions has soured after these difficulties.

INCONSISTENT APPLICATION OF
LAWS AND STANDARDS

Given the lack of central direction over Illinois
election administration, some (but not all) Ili-
nois election officials to whom we spoke
thought that the state faced a problem of in-
consistent procedures in different jurisdictions.
Unfortunately, only anecdotal evidence exists
upon which to base such conclusions, as the
state has no systematic auditing program for
evaluating the performance of election person-
nel.* The variance in opinions on this issue
may say more about political attitudes than
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about actual reality, making things even less
clear. Nonetheless, we are inclined to credit
those who express concern about the existence
of significant local variation in election admin-
istration practices, as they speak with a vivid-
ness and specificity that suggests a basis in fact,
and the inherently decentralized structure of
voting administration in the state of course in-
vites just such local disparities.

Illinois’s two largest elections offices, in Cook
County and Chicago, were the least concerned
about inconsistency across jurisdictions. Cook
County officials admitted that some degree of
inconsistency existed, but thought that it was
not so severe as to justify large-scale reform,
and tended to involve relatively minor matters.
One official proposed that it would be enough
for the SBE to start offering formal training for
local election administrators themselves, as op-
posed to only offering training for poll work-
ers.” A representative of the Chicago Board
of Elections thought that inconsistency was
even less of an issue and did not seem to think
that Illinois” decentralized system raised any
concerns about different jurisdictions taking
different approaches.

Elsewhere, election administrators to whom
we spoke did think that inconsistency was a
real concern, albeit one that was not yet quan-
tifiable. An elections official in DuPage
County thought that important ambiguities
and inconsistencies existed in a number of
legal requirements and practices, including: (1)
whether jurisdictions would accept a partially
flawed voter registration application, (2)
whether to count absentee ballots lacking post-
marks,*® (3) whether jurisdictions were per-
forming the mandatory five-percent
post-election audit of voting system accuracy
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(described above) (4) whether poll workers
were requiring HAVA-mandated identification
from first-time mail-in registrants voting at the
polls, (5) procedures used to perform “logic
and accuracy” tests on DRE voting machines
before and after elections and recounts, (6)
whether suspicious circumstances are reported
to authorities for investigation and prosecution,
(7) whether paper notice of cancellation is sent
to a voter when a voter’s registration is re-
moved from the statewide database, and (8)
the circumstances in which voter registrations
are removed from the database. Because of
ambiguity in the law governing recount pro-
ceedings, at least one local official thought that
a statewide recount of ballots would likely de-
volve into a Florida-like debacle. One official
at the state board of elections, whose job it is to
field procedural questions from local adminis-
trators, said that he knew from firsthand expe-
rience that some jurisdictions were following
inconsistent procedures in the areas of concern
identified by DuPage County. The past direc-
tor of the SBE agreed that the inconsistency
concern is real.

Some of these officials felt that Illinois election
administrators have pressured the legislature
to make laws deliberately ambiguous. Illinois
election jurisdictions are not integrated or ac-
countable to a powerful central authority, they
argued, but are accustomed to doing things
their own way. They do not want strong, pre-
cise laws that force them to use the same prac-
tices as the neighboring jurisdiction.
Therefore, when new legislation is being
drafted, local election officials sometimes put
pressure on legislators to leave enough “wiggle
room” in the statute to allow them to do as they
see fit. These officials also felt that inequality
of resources and legal and technical expertise



between jurisdictions and lack of meaningful
monitoring and enforcement from the SBE
contributed to the problem of inconsistency.

A good example of the “wiggle room” phenom-
enon is the Illinois provisional ballot statute,
which provides that provisional ballots should
be counted when it is at least equally likely as
not that, based on information available to the
administrator, the provisional ballot was cast by
a voter properly registered in the precinct.*
The decision is to be made based on the “total-
ity of the circumstances.”™ As one administra-
tor observed, this law leaves the administrator
to make too many assumptions. However, an-
other administrator felt that, in practice, the
evidence will usually point obviously one way
or the other, and that there would be few gray
areas that would leave an administrator in

doubt.

But even where wiggle room does not exist,
some administrators felt that certain proce-
dures would not be followed or taken seriously.
One example is the mandatory five-percent
audit of voting machine accuracy described
above, which is required to occur after each
election, before the results are announced.
This procedure was initially adopted after the
infamous 1982 election, and officials hoped
that it would help deter fraud. It could also be
used to catch malfunctioning voting machines
that fail to record votes correctly. However, in
practice, it appears that some election officials
may not be completing the audit. The SBE, to
which local officials are supposed to report the
results of their audits, informed us that some
jurisdictions have not reported all of their re-
sults all of the time. These omissions could be
merely failures to report (the generous inter-
pretation given by the SBE official to whom we

spoke), but they could also represent failures
to complete the audits themselves. But even a
failure to report the results is a cause for con-
cern, especially if the information in those re-
sults would have revealed or suggested
irregularities.

Major inequalities in funding also exist across
the state. These are not merely financial con-
cerns, but have a real impact on voters’ experi-
ences. Today, the biggest financial problem
appears to be the costs associated with main-
taining new HAVA-compliant voting ma-
chines.”" In East St. Louis, the city’s election
director worries that there will be no funding
for performing required voting machine main-
tenance in his jurisdiction before the 2008
presidential primary and general elections — a
concern echoed elsewhere in the state. This is
a serious problem looming on the horizon.
Our nation has previously seen proof of what
should be obvious anyway, namely, that poorly
maintained technology can lead to lost votes.*
In contrast, the relatively wealthy DuPage
County can often forgo expensive repairs be-
cause the county has a stock of extra voting ma-
chines on hand that can be swapped out for a
malfunctioning machine when necessary.

RISK OF LITIGATION

The variations in local practices described
above could serve as the basis for potentially
contentious and costly litigation, thereby fur-
ther eroding public trust in the state’s voting
system. A lawsuit with this premise might ap-
pear in the form of an election contest between
candidates as in the Bush v. Gore litigation, but
it might also appear as a general civil rights
lawsuit alleging violation of voters” Equal Pro-
tection or other constitutional rights.”® For the
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time being, Illinois may be insulated from such
litigation because it is not perceived by most
analysts to be a battleground state. However,
insofar as Illinois becomes more prominent on
the national scene — something it has at-
tempted to do by moving up the date of its pri-
mary from mid-March to early February™ — it
risks having its election system critically scruti-
nized, and perhaps upended, in litigation.
Similarly, if Illinois has a close statewide elec-
tion for governor, as it did in 1982, or another
important elected state office, litigation would
be likely, and election attorneys could find an
ample number of issues to raise. Such an elec-
tion contest would almost certainly include
claims that provisional ballots were not
counted properly, and would also probably in-
clude a host of other claims related to chain of
custody procedures, voting machine configu-
ration, spoiled ballots and ballots with distin-
guishing marks, and other irregularities.

Precedent already exists for litigation attacking
such inconsistencies: In 2002, a federal district
court held that voter allegations that the voting
machines in some Illinois jurisdictions gener-
ated more residual votes (ballots cast but not
counted, either because no candidate is se-
lected, or because ballot markings appear to
select two candidates for a given office, result-
ing in no vote being counted) were sufficient to
state a claim for violation of the U.S. Constitu-
tion’s Equal Protection Clause and other
rights.® It is not hard to analogize the problem
of the disparate impact of different voting
technologies to many of the other types of in-
equalities and inconsistencies in election ad-
ministration discussed earlier, creating fertile
ground for litigation. For example, if (as has
been alleged by several election officials in the
state) some jurisdictions adopt more lenient
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standards for the verification of provisional bal-
lots than other jurisdictions, that inequality in
vote-counting procedures would serve as an
obvious basis for an Equal Protection chal-
lenge, whether filed in federal court or as part
of a state-court election contest proceeding.”
If these issues do emerge in state-court litiga-
tion, it is not clear that Illinois courts will be
able to put them to rest in a way that prevents
the reputation of the state’s entire election sys-
tem from suffering. Illinois judges are elected,
and in recent years special interest groups sup-
porting and opposing tort reform have poured
unprecedented amounts of money into judicial
campaigns, especially in the southern part of
the state,”” as well as on the state’s supreme
court. One poll found that eighty-five percent
of Illinois voters believe that judges are influ-
enced by campaign contributions,” and the
reputation of the judiciary suffered further
erosion as a result of Operation Greylord, a
1984 investigation of corruption in the Cook
County judicial system that resulted in the con-
viction of thirteen judges and fifty-one attor-
neys.” In this politicized environment, voters
are likely to see the judicial resolution of any
such litigation as political and therefore illegit-
imate, even if judges do their best to remain
impartial.

The contest over the 1982 gubernatorial elec-
tion'” does not give one much reason for opti-
mism in this regard. There, the Illinois
Supreme Court split 4-3, largely on partisan
lines (one Democrat joined three Republicans
in dismissing the contest filed by the Demo-
cratic candidate). The reasoning of the major-
ity opinion is legally dubious, striking down the
state’s contest law as unconstitutional because
the special court assigned to hear the contest



was not a conventional “court” within the
meaning of the state constitution. A second
and alternative ground offered by the majority
opinion seems no more defensible, as contrary
to precedent, it refused to let a claim go for-
ward because there were insufficient allega-
tions to cast doubt on the result of the election.
Yet the complaint alleged facts that, if true, did
just that. The dissenting opinion was livid in
response. Right or wrong, the supreme court’s
resolution of that contest does not inspire con-
fidence that, were another major statewide
election contest to reach the supreme court
again, the court would be able to render a de-
cision that would be viewed as resting on law
rather than politics.

Furthermore, if litigants begin bringing several
of these types of Equal Protection claims,
lower state courts could easily take differing
approaches to the legal issues, creating a frac-
tured jurisprudence that makes election ad-
ministration even less uniform. This has been
the trend in other areas of Illinois election lit-
igation, where courts have not been content to
follow precedent but have continually modi-
fied it and sometimes defied it. For instance,
Ilinois law includes twenty-two cases dealing
with how to treat ballots that are ineligible to
be counted when those ballots have become
intermingled with eligible ballots and cannot
be separated. Despite the high number of
published opinions, no clear rule has emerged.
Even the Illinois Fifth District Court of Ap-
peals itself has issued a number of potentially
conflicting rules: It once deducted a known
number of ineligible ballots from a candidate’s
vote total after election judges testified that the
absentee ballots at issue had been cast for that
candidate;'"! in another case it reduced both
candidates’ vote totals in proportion to the per-

centage vote each candidate obtained in the

t;192 and in a third instance it used in-

precinc
formation about party affiliation contained in
primary records to determine percentages to

be used in reduction.'®

Likewise, the state supreme court’s legally du-
bious decision resolving the 1982 gubernatorial
election has spawned considerable confusion
concerning what is necessary for an election
contest petition to survive a motion to dismiss
for failure to state a claim.'® This type of con-
fusion may be exacerbated when political affil-
iations of courts change over time, creating an
incentive for them to find reasons to deviate
from precedent in order to achieve a desired
political result. As any litigator will acknowl-
edge, confusion in case law is an invitation for
further litigation. Thus, the legal landscape in
Illinois, combined with variations in local prac-
tices concerning vote-counting procedures,
provides fertile ground for election litigation,
if an election is considered sufficiently impor-
tant and sufficiently close to be worth contest-
ing. The prospect of major election litigation
in Illinois, before a judiciary lacking in suffi-
cient neutrality to appear “above the fray,” is
highly unsettling yet regrettably realistic.

Administrators, for their part, voiced a greater
fear of litigation over voting technology than
over inconsistencies in the voting process, al-
though some of their own comments seem in-
ternally inconsistent. Some shared with us the
view that the most likely basis for litigation in
the 2008 presidential election would be tech-
nology failure, specifically attacks on the fun-
damental accuracy of voting machines. Most
administrators, however, seem to think that in
the event of a recount the technology would
ultimately be vindicated.
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They are less confident that the actions of
those using technology would be similarly vin-
dicated. Administrators we spoke to identified
poor planning and poor training of poll workers
and staff as key threats to well-run elections.
These root causes can lead to almost any kind
of problem, and particularly problems that ad-
ministrators identified as likely: failure to fol-
low Illinois” complex chain of custody rules for
elections materials; failure to follow the rules
governing whether to issue an ordinary or pro-
visional ballot; errors in the counting of provi-
sional votes; going too far to “help” voters cast
their ballots; failure to properly configure
DRE machines; failure to set aside defective
ballots or ballots with identifying marks; failure
to include grace period, absentee, or early vot-
ing returns in final results; failure to reset vot-
ing machines before the election; and allowing
individuals to vote without first signing the poll
book. Most of the items on this list are those
that we, as election law scholars, would identify
as exposing the state to risks of significant liti-
gation in any important close election (and
most items on this list do not concern technol-

ogy at all).

Furthermore, the failure of local officials to fol-
low rules in any of these respects could easily
be converted into a plausible Equal Protection
claim, simply by observing that local officials

> Conse-

elsewhere did follow the rules.!'
quently, our conversations with some election
officials in the state lead us to believe that they
are insufficiently prepared for the threat — and
consequences — of major election litigation in
Ilinois, in a way analogous to Florida’s failure
to prepare for the problems in its 2000 elec-

tion.
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lllinois:
NINE AREAS

INSTITUTIONAL ARRANGEMENTS

[llinois administers its elections in a highly decentralized fashion. Although lllinois has a State
Board of Elections (“SBE”), consisting of eight members appointed by the governor, 10 ILCS (llli-
nois Compiled Statutes) 5/Art. 1A, this board plays a fairly limited role. Primarily, it shares in-
formation and offers assistance to local election officials, who have the real power. lllinois has
110 local election jurisdictions, consisting of the state’s 102 counties, plus eight cities that
have chosen to run their elections independently of their county. Each of these eight cities, in-
cluding Chicago, governs elections through a three-member Board of Elections appointed by the
county circuit court. DuPage County similarly uses a County Board of Elections to oversee its
voting processes, while in the remaining 101 counties the elected county clerk is in charge of
elections. The State Board of Elections has authority to promulgate statewide regulations and
guidance for these local jurisdictions, but at present it does not use this authority.

VOTER REGISTRATION/STATEWIDE DATABASE

[llinois is one of the states that has not fully complied with HAVA’s requirement that its statewide
voter registration database match incoming voter registration applications with pre-existing data-
bases. The SBE has entered into agreements to bring the database into compliance, however,
and the current database is matched against state databases of deaths and of felony convic-
tions. Registrations are automatically canceled when either form of match occurs. 10 ILCS
5/4-14.1; 5-9.1; 6-55; 10 ILCS 5/6-55; 26 IL ADC (Illinois Admnistrative Code )216.50 The data-
base is managed primarily at the local level, and lllinois has no uniform procedures governing
how localities should process and verify incoming registration applications, instead empowering
local authorities to promulgate their own procedures. 10 ILCS 5/1A-16. The SBE does help dif-
ferent jurisdictions to coordinate the adding and purging of entries.

In addition to the typical in-person and mail-in forms of registration, see 10 ILCS 5/4-10; 5-9; 6-
37; 10 ILCS 5/1A-16 lllinois also permits grace period registration, which allows voters to reg-
ister until the fourteenth day before the upcoming election by appearing in person at a designated
voter registration location. 10 ILCS 5/4-50; 5/5-50; 5/6-100. Otherwise, the regular registration
deadline is twenty-eight days before the election. 10 ILCS 5/4-6; 5/5-5; 5/6-29. Voters who use
grace period registration may not vote at the polls on Election Day, but may vote only using spe-
cial procedures established at the discretion of the local election authority. 10 ILCS 5/4-50; 5/5-
50; 5/6-100.
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CHALLENGES TO VOTER ELIGIBILITY

Challenges to a voter’s eligibility may be filed either before an election or at the polls. Pre-elec-
tion challenges may be filed by any voter. 10 ILCS 5/4-12; 5-15; 6-44. Challenged voters defend
their eligibility by appearing at a hearing scheduled by the county clerk. 10 ILCS 5/4-12; 5-15;
6-44. The clerk’s decision may be appealed to the circuit court. 10 ILCS 5/4-13; 6-47; 6-52.
At the polls, challenges may be brought by poll watchers, and are decided by the majority vote
of judges of elections (poll workers). 10 ILCS 5/7-34; 17-23; Gribble v. Willeford, 190 Ill.App.3d
610, 617 (Ill.App. 5 Dist., 1989). Voters challenged on Election Day may defend themselves by
answering questions to the satisfaction of the judges or, if that is unsuccessful, by signing an
affidavit and providing either identification or an affidavit from another voter that the voter is qual-
ified. 10 ILCS 5/7-45; 17-9; 17-10; 18-5. Voters who cannot overcome a challenge may cast
a provisional ballot. 10 ILCS 5/18A-5.

PROVISIONAL VOTING

Illinois provides provisional ballots to challenged voters, voters whose names are not on the
statewide database, and first-time voters who are not able to provide the identification required
under HAVA, but only if the voters are in the correct precinct. 10 ILCS 5/18A-5. To determine
whether to count a provisional ballot, county clerks and boards of election use a “totality of the
circumstances” test to determine whether it is at least equally likely that the voter is eligible to
vote in the precinct. 10 ILCS 5/18-15. In the November 2006 election, SBE figures that show
thirty-seven percent of the 15,875 provisional ballots cast in lllinois were counted, compared to
fifty-one percent of 43,464 provisional ballots cast in November 2004.

EARLY AND ABSENTEE VOTING

Illinois permits absentee voting only if the voter asserts he or she will be out of town, will be ob-
serving a religious holiday, or for other reasons will be unable to vote in person. 10 ILCS 5/19-
1, 19-5. The state recently adopted an early voting program. The early voting program is not
precinct-specific, but allows any voter to cast a ballot at any early voting location maintained by
the relevant election authority. Early voting begins on the twenty-second day before each elec-
tion, and continues until the fifth day before the election. 10 ILCS 5/19A-15. The 2008 election
will be the first presidential election to feature early voting, and local election officials expect the
number of individuals casting absentee ballots to decline as a result of early voting.

VOTING TECHNOLOGY

The overwhelming majority of lllinois’ election jurisdictions use optical scan machines, except
in providing disability access and early voting. Roughly forty jurisdictions use the ES&S M100
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optical scan readers, and roughly sixty use Diebold Accu-vote optical scan readers. Chicago and
Cook County, the two largest jurisdictions, use Sequoia Optech Insight optical scan machines.
Only a few jurisdictions use DRE equipment, which must be capable of producing a paper audit
trail. 10 ILCS 5/24C-11. While individual administrators appreciate the selection they have
when shopping for voting machines, the variety of machines in use in lllinois makes it more dif-
ficult for the SBE, given its limited resources, to remain abreast of the technology and to provide
the smaller jurisdictions with the support they need.

POLLING PLACE OPERATIONS

With certain exceptions, polling places are staffed by five poll workers, no more than three
of whom may be from the same political party. 10 ILCS 5/13-1; 5/13-2; 5/14-1. Using lists
submitted by the political parties, election administrators select poll workers, and these se-
lections then must be confirmed by the county circuit court. 10 ILCS 5/13-1. County clerks
or county or municipal Boards of Election Commissioners, rather than the SBE, are respon-
sible for developing and implementing training courses for these poll workers. 10 ILCS 5/13-
2.1; 5/14-4.1. However, the SBE does offer free training, which many smaller lllinois
jurisdictions use to save time and money. The training must consist of at least four hours of
instruction and an examination that tests reading skills, ability to work with poll lists, ability
to add, and knowledge of election laws governing the operation of polling places. 10 ILCS
5/13-2.2. Failure to attend this course “shall subject such judge to possible removal from
office at the option of the election authority” (emphasis added). 10 ILCS 5/13-3; 10 ILCS
5/14-5. Insufficient poll worker training was blamed for the most severe problem experienced
in the 2006 elections, when 136 out of 223 precincts in Kane County, south of Chicago,
failed to open on time. See Human Error Gets Blame in Kane County Elections, CHICAGO
TRIBUNE, Nov. 17, 2006; Voting Troubles Mar Clerk’s Re-election, CHICAGO TRIBUNE, Nov.
9, 2006.

BALLOT SECURITY

Illinois’ chain-of-custody rules for ballots and voting materials are complicated, with separate
provisions for jurisdictions that do and do not have Boards of Election Commissioners, 10 ILCS
17, 10 ILCS 18, jurisdictions that use “voting machines,” 10 ILCS 24, jurisdictions that use
“electronic, mechanical, or electric voting machines,” 10 ILCS 24A, jurisdictions that use
precinct-count optical scan voting machines, 10 ILCS 24B, and jurisdictions that use DRE ma-
chines, 10 ILCS 24C. The code provides inadequate definitions for many of these terms and,
where the different sets of rules appear to overlap, it is often unclear which one of them controls.
Because of this statutory complexity, and also because the code cannot keep up with changes
in technology, some administrators worry that chain-of-custody rules are misunderstood and
loosely followed. However, lllinois courts will not invalidate an election for failure to follow chain-
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of-custody statutes unless the failure affects the election’s fairness. See Andrews v. Powell,
365 lll.App.3d 513, 523 (lll.App. 4 Dist., 2006).

POST-ELECTION PROCESSES

lllinois election law does not provide for automatic recounts. Instead, it provides for recounts
only in connection with an election contest. Initially, a losing candidate who received at least
ninety-five percent of the votes cast for the winner may petition for a “discovery” recount of up
to a quarter of the precincts, but must pay the costs of this recount. The discovery recount has
no impact on the official election results and serves only to determine whether evidence exists
to support a formal election contest. If this evidence suggests a reasonable likelihood that a
recount would change the result, a court can order a full recount. 10 ILCS 5/22-9.1; 10 ILCS
5/23-23.2. Some lllinois courts appear to have ignored the statute’s “reasonable likelihood”
language, dismissing contest petitions unless from the pleadings it appears that going forward
would either certainly or probably change the result of the election. See Andrews v. Powell,
848 N.E.2d 243, 246 (lll. App. 4 Dist., 2006). Because the statutes do not explicitly authorize
them, the lllinois Supreme Court has concluded that no court has jurisdiction to hear federal
election contests. See Young v. Mikva, 66 Ill.2d 579, 582-583 (lll., 1977).

Chaper 4: Illinois | 83

ILLINOIS



