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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

TRACIE HUNTER, et al. :  CASE NO. 1:10-cv-820
Plaintiffs :Judge Susan J. Dlott
VS.
DEFENDANTS HAMILTON
HAMILTON COUNTY BOARD OF . COUNTY BOARD OF ELECTIONS
ELECTIONS, et al. AND BOARD MEMBERS
:  TRIANTIFILOU, BURKE,
Defendants GERHARDT, AND FAUX REPLY IN
:  SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Defendants Hamilton County Board of Elections ddoard Members Alex
Triantifilou, Charles Gerhardt, Timothy Burke andl€b Faux (the “Board”) submit this

reply brief in support of their Motion for Summalydgment (“MSJ”).

THE BOARD IS IMMUNE TO PLAINTIFFS’ CLAIMS

Hunter argues that the Board and its members aranmoune to Plaintiffs’
claims under the f1Amendment because the Board is not an arm oft#te, she Board
and its members have waived any immunity claim #rel Plaintiffs have requested
prospective injunctive relief. Plaintiff Huntersal argues that her due process claims
should not be dismissed. Each of those pointsitisowt merit and will be addressed

seriatim.

A. The Board is an “Arm of the State”

Plaintiff Hunter recognizes that 12Amendment immunity applies to government

entities that are “arms of the state” (Hunter's Meamdum in Opposition to Board’s
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MSJ at p. 2 (hereinafter “Hunter Br.”)), but argusghout any authority that Ohio
county boards of election are a political subdomspf a county and not a state entity
(id.). As such, Hunter posits that the Board is momine from suit under the %1
Amendment.

Hunter’'s attempt to distinguish the authority citedthe Board at pages 6 and 7
of her brief is unavailing. Indeed, the decisionTironsen v. Lucas County Bd. of
Elections 2007 WL 978101 (N.D. Ohio 2007) is directly onmipand the fact that it was
a “pro se suit” is irrelevant because the courtaty raised the 11th Amendment issue
sua sponte Hunter also fails to cite the Ohio Supreme Ceudcent decision iistate
ex. rel. Dreamer v. Mase®50 N.E.2d 519 (2011). Mason the Court reaffirmed that
under Ohio law “all matters pertaining to the cantlof elections are state functions.”
(Id. at 523 (quotingstate ex rel. Columbus Blank Book Mfg. Co. v. Ayséd\.E.2d 636
(1943) (paragraph one of syllabus).) TWasoncourt also reaffirmed its holding that
“[m]embers of the boards of elections act under direct control of and are answerable
only to the Secretary of State in his capacityles ¢hief election officer of the state.
They perform no county functions and are not cowfticers.” (Id. at 523-24 (quoting
Ayres at paragraph two of the syllabus).) Thiasonruled that county boards of
elections and their directors perform only statacfions and are state, not county,
officers.

This case goes to the heart of Hunter's main cdistenwhich is that the State
would not be liable for a money judgment against Board. That argument is simply
not relevant in the context of this case whereghemo money judgment sought. The

State will not be called upon to pay a money judginggven the nature of the case. The
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key point that Hunter ignores is that the “armloé state” question “must be assessed in
light of the particular function in which the detlant was engaged when taking the
actions out of which liability is asserted to ariséManders v. Lee338 F.3d 1304, 1308
(11" Cir. 2003) (en banc.). Here, the Board's diretrhimistration of an election, a state
function underMason is at issue. And the carrying out of that fuoktwill rarely, if
ever, give rise to a suit for money damages.

All of the other factors that Hunter cites simijadupport the Board’s argument
here. Ohio law is not ambiguous on whether theraad its members are referred to as
state officers. When Hunter argues that statehlasvnot clearly identified election board
members as state officers (Hunter Br. at 5), shanterprets what state law says and
ignores the authority of the Ohio Supreme CouMason Hunter claims that Ohio law
defines boards of elections and their members #s cmunty and state officials. The
Ohio Revised Code, however, provides that courggteln boards and their members are
representatives of the Ohio Secretary of State §3Cappointed by the SOS, controlled
by the SOS and subject to removal by the SOS. B8 3501.05(A) (SOS appoints
election board members); 3501.05(B) (SOS issuarittgns to board members on how
to conduct elections pursuant to R.C. § 3501.08801.05(M) (SOS compels election
officers including county election boards on theuieements of the election laws);
3501.06 (SOS appoints in each county a four mentdmard of elections as the
“Secretary’s representatives”); 3501.07 (SOS appoiacancies to the county boards of
election); and 3501.16 (SOS may remove or suspermd bffice county election board

members). Thus, the SOS controls county boardstlagid members, appoints board
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members, may remove board members and fills baacdncies. All of those powers of
the SOS support the finding that the Board anthémbers are “arms of the state.”

Ohio law never states that county election boamt¥cx members are county
officials. Hunter construes the requirement of R§C3501.06 that county board of
election members be “qualified electors of the d¢guto mean that such board members
are “county officials.” That is patently false..dR 8§ 3501.01(N) defines a “qualified
elector” as a “person having the qualificationsvidted by law to be entitled to vote.”
Every person registered to vote in a county iswalifjed elector” in the county. Being a
“qualified elector” in a county does not make someza “county official.”

Hunter concedes that control of the SOS over coefggtion boards weighs in
favor of finding that they are “arms of the stat@iunter Br. at 6.) Hunter tries to
overcome this by saying that this case involvesoater that the Board can follow
without any involvement of the State. That is glac reasoning and assumes the point in
contention. The Board and its members are reptadezrs of the SOS. If the order
involves the Board or its members, it involves 8tate. The SOS also had substantial
involvement in this case, ordered the Board howamply with this Court’s orders and
issued tie braking votes. (See e.g., Joint ExhB6ts37, 38, 40, 44 and 46.)

Hunter's argument on whether the Board and its negmbre “arms of the state”
is also contradicted by her argument that the Baadl its members are bound by the
NEOCH consent decree and that NEOCH may enforcedécree directly against the
Board. (Hunter Br. at 16-17.) The Board and itsmbers were not a party to the
NEOCH case (no Ohio county election board was). wlg is the Board required to

follow that decree? Hunter and NEOCH’s point mhesthat the NEOCH consent decree
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binds the Board and its members precisely becdusg dre “arms of the state” and

agents or representatives of the SOS.

B. The Board and its Members have not Waived their Rigt to Assert Eleventh
Amendment Immunity

Plaintiff argues that the Board and its memberseharived their sovereign
immunity by participating in this litigation. Butl&ntiff ignores key Sixth Circuit
precedent allowing a party to raise the defensdirapy including on appeal for the first
time and holding that the defense, in this Ciragigssentially jurisdictional.

The Sixth Circuit recently reaffirmed its view thal™ Amendment immunity
may be raisedua sponteven if it was not raised by the state:

[the Sixth Circuit has largely followed the “juditional bar” approach in
Edelmanby holding that a federal court “can raise the sjo@ of sovereign
immunity sua spontebecause it implicates important questions of fadeourt
jurisdiction and federal-state comityS & M Brands, Inc. v. CoopeBg27 F.3d
500, 507 (6th Cir.2008) (citation omittedge alsd\air v. Oakland County Cmty.
Mental Health Auth.443 F.3d 469, 474 (6th Cir.2006) (“Like subjectttarn
jurisdiction, a sovereign-immunity defense may besegted for the first time on
appeal, and it may (and should) be raised by fédewarts on their own
initiative.” (citations omitted))Mixon v. Ohio,193 F.3d 389, 397 (6th Cir.1999)
(stating that a federal court “maya sponteaise the issue of lack of jurisdiction
because of the applicability of the eleventh amesmdin(citation and internal
guotation marks omitted)). We are thus persuadatiite have the authority to
raise the issue of sovereign immunity even thoughas not been asserted by
County Prosecutor Broughton's counsel, and thay'€adit against Broughton in
his official capacity should be barred by the ElheAmendment.

Cady v. Arenac Countyp74 F.3d 334, 344-45 (6th Cir. 2009)ypnsen v. Lucas County
Bd. of Elections2007 WL 978101 (N.D. Ohio Mar. 29, 2007) (raisitith Amendment
sua sponte Thus, this Court should simply reject Plaingffvaiver contention out of

hand and adjudicate the issue.
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But even if this Court were to entertain the waigegument, it is clear that the
Board has not waived its right to assert EleventheAdment immunity hereFirst, the
Board has never agreed that federal jurisdictioer ¢his case is appropriate. The Board
maintained from the beginning of this case thatefa jurisdiction is lacking, that
Plaintiffs have an adequate remedy under Ohio #wl, this case belongs in state court.
(DOC 9, Response in Opposition to Emergency Motmna TRO and PI filed by the
Board.) Compare e.d.apides v. Bd. of Regents of Univ. Sys. of Gepk$d U.S. 613,
620, 122 S. Ct. 1640, 1644 (2002) (state waivedumty when it voluntarily agreed to
remove the case to federal court). Even thoughBtherd’'s immunity claims were only
recently ripe for consideration, as discussed betbesBoard has always argued that this
is a state election case governed by state eledios for which there is a proper and
exclusive remedy in state court. Thus, this is $ymot a case where the Board acceded
to jurisdiction, tried to obtain a favorable meritsling, and then later tried to raise
immunity. See infra Indeed, the instant motion marks the Board'st fifsrmal
presentation of any merits arguments in this case.

For that reason and others, this case is distinghle fromKu v. State of
Tennessee322 F.3d 431 (B Cir. 2003). InKu, the State not only moved for immunity
after engaging in extensive discovery but afteria on the merits, in a motion for stay
pending appeald. at 435. Here, of course, there was no decisiothemrmerits when the
Board filed this motion. The Board has not beentingito see how the court would rule

on merits before raising immunity.

YIn its answers, the Board preserved the right s$ersll defenses that became available
and asserted defenses that might generally go édheha claim could be maintained
under the U.S. Constitution. (See texta. at 7.)
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Moreover, although Plaintiffs assert that the Boamgaged in broad discovery
and extensive pre-trial proceedings,” that is synfplse. (Hunter Br. at 9.) This case was
on appeal and/or stayed for many months and didjebstarted again until May 2011.
The discovery period in this case was very brigiplved only two depositions, and most
matters “discovered” by the Plaintiff were througiiblic records requestsBy contrast,
in In re Corporacion de Servicios Medico Hospitalaris Fajardg 123 B.R. 4 (Bankr.
D.P.R. 1991) (Hunter Br. at 7), the “extensive pa¢proceedings” lasted for five years.

Importantly, the brief pre-trial proceedings faileéd illuminate the Board’'s
sovereign immunity defense, which had been predeirveDefendant’s answer--stating
that Defendants would “assert and rely upon” afedses, claims, and immunities” that
“may become available or apparent during the coafsdiscovery or trial.” (DOC 56,
Answer at 8; DOC 57, Answer to NEOCH at 8.) In fainand informal settings, the
Board sought clarification as to Plaintiff's claims/hich was not provided until
Plaintiffs’ pre-trial statement and trial brief veefiled. It was only at this point that it was
clear that Plaintiffs were only seeking retroactnedief and were not, for example,
bringing a constitutional challenge to an Ohio estatatuté. Thus, unlike the state’s
immunity argument irku, the Board’s immunity defense only became riperéiew

right before the Board filed its motion.

2 Since the November election, Plaintiffs made numegublic records requests pursuant
to Ohio law. Plaintiffs received most of the diseoy documents sought through the
various public records requests.

% Indeed, theCollege Sav. Bank v. Florida Prepaid Postsecondiadyc. Expense Bd.
131 F.3d 353 (3d Cir. 1997), which Plaintiff relies (see Hunter Br. at 8) supports the
Board on this point. In that case, the court tejg@ waiver argument where the
availability of the 11 Amendment immunity defense did not crystallizeiluater in the
case. Even the Sixth Circuit Hunterwas confused regarding the nature of the due
process claim. 635 F.3d at 243.
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C. Plaintiffs seek only Retroactive Relief

The Board noted in its memorandum in support oM&J that where there is no
claimed continuing violation of federal law or atiyeat of future violation, as is the case
here, a declaratory judgment is inappropriate aadtgg such relief is prohibited by the
11" Amendment. In response, Plaintiffs claim thatytheve alleged an ongoing
violation of federal law and that the only relevamguiry “remains on the allegations

only . . ..” (Hunter Brief at 10.) While it isue that a “court need only conduct a
‘straightforward inquiry’ into whether the complaialleges an ongoing violation of
federal law and seeks relief properly characteriasdorospective”Verizon Maryland
Inc. v. Public Service Commission of MarylarkB5 U.S. 635, 646 (2002), Hunter's
complaint does not do that. Plaintiffs allege tttee Board acted contrary to law on
November 16, 2010 in its investigation, treatmemd @ounting of provisional ballots,
and as a result Plaintiffs seek a declaration & ¢fffect and seek an order requiring the
board to change the votes it took on the provigibalots on November 16, 2010. That
is retroactive relief only to remediate an allegadt constitutional violation.

Plaintiffs think that how they “characterize” thgrayer for injunctive relief is
dispositive. But that is not what the Supreme €said inVerizonor what the Sixth
Circuit said inLeague of Women Voters of Ohio v. Brunrit8 F.3d 463, 474 {6Cir.
2008). The question is whether the prayer forefeis “properly characterized” as
prospective. Saying something is prospective duxsmake it so. It must in fact be

prospective relief based upon a continuing violatid federal law. That is not true in

this case.
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The League of Women Voters of Olgase is very different and illustrates why
this case does not involve a continuing violatibfederal law justifying injunctive relief
that is properly characterized as prospective. Iéague of Women Voters of Ohio
alleged in their suit that “Ohio’s voting systemiolated federal law for numerous
reasons and that that system would violate thehtsi in “future elections” unless
injunctive relief were granted to fix the entiratst system.ld. at 466. In that case, as a
result of the violations of federal law allegedge tplaintiff sought injunctive relief
ordering the defendants “[t]o promulgate, adopig @nforce uniform standards’ related
to various aspects of Ohio’s election system ..”. .ld. at 469-470. The requested
injunction, which was sought against the Ohio Gowerand Secretary of State, was
specifically meant to address a continuing violatad law and to remedy that violation
so that it would not occur again in future electionin that sense, the case fit within the
Ex parte Young209 U.S. 123 (1908) framework, which is desigteedllow plaintiffs to
challenge the ongoing enforcement of unconstitafistate statutes.

This case is completely different. Unlike theague of Women Voters of Ohio
case, Plaintiffs here have explicitly disclaimedhallenge to “Ohio’s voting system” or
any state statutes. Instead, they allege thatrdefdés erred in how they voted on
November 16, 2010 and seek equitable relief incéffequiring Defendants to change
their past votes. This has nothing to do with atioming violation of law or remedying
such a continuing violation. Any action that migieted to be taken in the future (i.e. the
inclusion of the rejected ballots in a recount¥imply ministerial and follows from the

Plaintiffs’ attempt to reverse the alleged wrongadtions that the Board took in
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November 2010 before the filing of the Complaimefendants are immune from suits

for such a purpose under thé"lAmendment.

D. The Due Process Claims should be Dismissed

Hunter cannot support her original due processndaind cannot show why those
claims should not be dismissed as set forth irBiberd’s motion for summary judgment.
Consequently, Hunter has changed the nature oflieprocess claims in an attempt to
salvage them. This should not be permitted atltties date after the trial. Hunter now
claims that her due process claims are founded tiporallegation that the Defendants
have a custom or practice of failing to “superyi®@8 workers with respect to their duty
to process provisional voters in accordance wisttestaw.” (Hunter Br. at 12.) These
claims are not in the complaint, are not suppobtethe law and are contrary to the facts.
As a threshold matter, a federal court cannot argastate actor to act, in Hunter’s words,
in accordance with state laviPennhurst State School & Hospital v. Halderméé5 U.S.
89, 106 (1984).

In any event, Hunter's new “due process” claims fatde and without merit
because they have no legal or factual supporttiallyi a plaintiff cannot maintain a
failure to train or supervise case under Sectidd31®ithout first establishing that some
state actor committed a constitutional to@ity of Canton v. Harris489 U.S. 378, 390-
91 (1989);Harbin v. City of Detroit 2005 WL 2108326 at **7 (6Cir. 2005). After all,
it is liability for that constitutional tort that plaintiff is attempting to attribute to the
organization (without, of course, using respond&agterior, which is not recognized
under Section 1983). Plaintiffs did not even ngokk workers in their suit and failed to

show that any errors by poll workers constitutedstibutional torts. A claimed failure to

10
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train “is constitutionally irrelevant if the plaifft failed to demonstrate a resulting
injury.” Harbin, 2005 WL 2108326 at **6 (citin@€ity of Canton v. Harris489 U.S. 378
(1989)).

Hunter asserts that the evidence in this caseuited testimonial evidence that
poll worker error was tolerated for years even gioit was clearly causing hundreds of
ballots to be rejected at every election.” (HurBeef at 13.) There is not any evidence
that this is true. The evidence proved that paltkers at every election are instructed on
Ohio law, on how to handle provisional voters, amdhow to look up voter addresses
and to use the tools related to that process. uRuksputed evidence showed that poll
workers were also taken through exercises to mateethey understood the training they
were given, and this training was given every yeall presiding judges in each precinct
and to every new poll worker. If poll workers demstrated an inability to understand
and follow the training during any election, thegre not asked to return. The evidence
also proved that the staff of the Board continupusbdified its training and materials to
improve poll worker performance. The bi-partiséaffsof the Board has always been
interested in following Ohio law and in having trad and competent poll workers. The
fact that over 280,000 voters voted in the corpeetincts on Election Day on November
2, 2010 is a testament to the quality of the tragrgiven to poll workers.

All Hunter can really claim is that some individyadll workers may have made
an occasional error. This, however, is not thdtfa@l the Board or its staff who
indisputably and in writing instructed poll workeepeatedly on how to properly handle
provisional voters. Human error, however, is und&ble. This Court has already

acknowledged that the Board and its staff engagedoi intentional wrong-doing or

11
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errors. (Doc 39 January 12, 2011 Order.) That spaflevorker may have looked up an
address incorrectly could have occurred, but thaioit attributable to the Board as there
IS no respondeat superior liability for such misskand none of this gives rise to a
violation of the US Constitution.

. PLAINTIFFS LACK STANDING

The Board posits that none of the Plaintiffs hatading to pursue the claims
they have brought.

A. Hunter lacks Standing

Hunter's standing argument is based almost exalsion the Supreme Court’s
decision inBush v. Goregwhich did not discuss standing. Importantly, Eurdoes not
deny that there was nothing preventing the voterthis case from asserting their own
rights—some of them, in fact, testified in thiseadiunter also ignores the very different
legal posture oBush v. Gordrom this case. That case was not brought in &ddmurt;
it was brought in state court (which is where dase should be). In fact, then-candidate
Bush was the defendant in the state court procgedot the plaintiff.

Moreover, the fact that a candidate might haveditanto bring a ballot access
case does not give an unsuccessful candidategheta assert the rights of voters who
have no impediment to bringing their own suihe candidate in a ballot access case is
asserting his or her own right to have their nameaoballot. Here the candidate’s

“injury” is completely derivative of the possiblewial of the rights of voters.

* SeeMiller v. Lorain County Board of Electiond41 F.3d 252, 260 {6Cir. 1998)(assuming without
deciding that a candidate was entitled to bringiatsut noting that “whether an individual has a
constitutionally protected interest in becomingaadidate for public office is not clear.”)

12
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B. NEOCH and ODP lack Standing

Hunter claims that NEOCH and ODP have standinghis tase to enforce the
NEOCH consent decree because they are partieg tmtisent decree and therefore may
enforce the decree against the Board. (Hunteif Bti#6-17.) NEOCH and the ODP do
not claim to represent the interests of Hamiltonu@y voters who voted in the
November 2, 2010 election. Likewise, NEOCH doet assert that any of its alleged
members, which NEOCH has refused to identify, ksamilton County voter or is in any
way injured by the alleged conduct of the Boarar that reason, NEOCH would have
no traditional standing based upon such a claird,this is why the Sixth Circuit found
that NEOCH had no standing to challenge Ohio’s milese voter identification law.
NEOCH v. Blackwell467 F.3d 999, 1010 and n.4"(6ir. 2006) (see also the concurring
opinion of Judge McKeague at 1012 to 1013).0 avoid this standing problem, NEOCH
and ODP assert that their sole interest in thi® ¢asto enforce the NEOCH consent
decree as patrties to that decree.

Hunter spends the remaining portion of her argunteying to defend the
NEOCH consent decree against the obvious probldim twat decree, which was raised
by the Board in its Response to the Plaintiffsal Brief and at trial, to the effect that the
NEOCH consent decree is void and contrary to lasabse SOS Brunner and the State
had no right to enter into a decree that changei @hw. The following is beyond
dispute: all Ohio voters, including provisionalters, are obligated to vote in their

correct precinct where they reside on electionatay if they do not do so their vote will

® Hunter asserts that the Sixth Circuit has not &tjoeed” NEOCH's standing with regard to the consen
decree. But Hunter also concedes that the Ohicefsey of State (after a change of administration)
decided not to pursue a second appeal on thatiisshe Sixth Circuit. So the Sixth Circuit nevead
another chance to evaluate NEOCH'’s standing. dntfe only opinion regarding NEOCH's standing in
the Sixth Circuit remainSIEOCH v. Blackwe]l467 F.3d 999 (6Cir. 2006).

13



Case: 1:10-cv-00820-SJD Doc #: 181 Filed: 08/19/11 Page: 14 of 22 PAGEID #: 5414

not count regardless of poll worker error. R.C3885.183(B)(4)(a)(ii) and (iii)Painter
v. Brunner,128 Ohio St.3d 17, 941 N.E.2d 782 (Ohio 201The Board and its staff
followed this law and informed all provisional vogein writing, including on the
provisional ballot envelopes, that they had to viatéhe precinct where they resided or
their vote would not count. The NEOCH consent decon its face suspends and
changes Ohio law because it inserts a poll worker eexception into Ohio law when
such an exception is not the law of Ohio.

NEOCH and ODP rely upon the NEOCH consent decregvi® them standing.
To rely upon that decree, the decree must be aadinot void. The NEOCH consent,
decree, however, is not valid and is void becatsesgpends Ohio law and was entered
into by the Ohio Secretary of State and the OhimrAey General on behalf of the State
of Ohio without any authority on their part to sesd or change Ohio law. The only
entity that may suspend or change the operatiddhod law is the General Assembly of
Ohio. Ohio Const. Art. |, Section 18. Moreovére Board itself is not a signatory to that
agreement.

In an attempt to deal with this fatal problem, Haunadvances four arguments.
First, Hunter claims the law of the case doctrirefedts the Board’'s argument.
Generally, the law of the case doctrine only applie issues that are contested and
decided on appeal, and it is in any event an “ammmuwp concept.Arizona v. California
460 U.S. 605, 618 (1983). Whether the NEOCH candearee is void and invalid was
not raised, contested, tried, litigated or decidgdhis Court prior to the Sixth Circuit’s
decision inHunter v. Hamilton County Bd. of Electiqré85 F.3d 219 (BCir. 2011), nor

was it decided inHunter. All Hunter stated was that because the Trial Court's

14
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preliminary January 12, 2011 order requiring th&QCH ballots be investigated was
not contested, that part of the order was affirmield.at 247. That is not a final decision
on a contested issue, much less the matter nosgae,i and therefore the law of the case
doctrine should not apply to the validity of the ®EH consent decree.

In addition, the Sixth Circuit decision Hunter was dealing with an appeal from
the Trial Court’s preliminary injunction of Novemb22, 2010 and the order of January
12, 2011 granting in part and denying in part Rifigh motion to enforce the preliminary
injunction. Both orders were preliminary in natared issued without a final hearing or a
complete exposition of the law or the evidence. slich cases, the “law of the case
doctrine” does not apply. “Rulings that simply gleextraordinary relief for want of a
clear and strong showing on the merits, or thataamvedly preliminary or tentative, do
not trigger law of the case consequencedVilcox D.O., P.C. Employees’ Defined
Benefit Trust v. United State€888 F.2d 1111, 1113 TG Cir. 1989). A court’s
determination of substantive issues in decidingoion for preliminary injunction do not
constitute the “law of the case” for purposes dkaision on the merits of the cadd.

Even if the law of the case doctrine were to agmged upon the fact that the
non-contested preliminary order of this Court teeistigate NEOCH ballots was affirmed
in Hunter, the Sixth Circuit will not apply the doctrine )(Where substantially different
evidence is raised on subsequent trial; (2) whesgbsequent contrary view of the law is
decided by the controlling authority; or (3) whexedecision is clearly erroneous and
would work a manifest injustice.Westside Mothers v. Olszewsk4 F.3d 532, 538 {6
Cir. 2006) (citingHanover Ins. Co. v. Am. Eng’g Gd.05 F.3d 306, 312 {ECir. 1997)).

At trial, the Board set forth undisputed evidentat tSOS Brunner and the Ohio Attorney

15



Case: 1:10-cv-00820-SJD Doc #: 181 Filed: 08/19/11 Page: 16 of 22 PAGEID #: 5416

General had no authority to enter into the NEOClHsent decree; that the NEOCH
consent decree changed Ohio law; and that the el@zas void, invalid on its face and

violated the Ohio Constitution. The evidence rdisg the Board at trial is different from

what was before this Court when the January 121 20&liminary order was issued and
when the Sixth Circuit affirmed part of that ordeNext, to the extent that Hunter is
saying that the Sixth Circuit has ruled definitiveln the issue of the legality of the
NEOCH consent decree, even though it has not, andmagined ruling would be clearly

erroneous and would work a manifest injustice. gkdngly, the law of the case doctrine
does not preclude the challenge to NEOCH and OBRdstg based upon the fact that
the NEOCH consent decree is void and illegal.

Second, Hunter claims that the Board’'s challength@oNEOCH consent decree
is an improper collateral attack on that decredunger Brief at 18.) This is not true.
Because the NEOCH consent decree is illegal and, voimay be challenged in this
proceeding. It has long been the law that if aricmu“without authority, its judgments
and orders are regarded as nulliteEfliot v. Piersol's Lessee26 U.S. 328, 340 (1828).
Judgments issued without authority “are not voidablut simply void” and “all persons
concerned in executing such judgments . . . arsidered, in law, as trespasserdd.
See alsoWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 291 (1980) (“A
judgment rendered in violation of due process isl 0 the rendering State and is not
entitled to full faith and credit elsewhere.'®ennoyer v. Neff95 U.S. 714, 732-33
(1878). When a court lacks inherent power to emteparticular judgment, such a
judgment can be attacked at any time, in any caittier directly or collaterally. E.g.,

Long v. Shorebank Development Corf82 F.3d 548, 561 T(‘7Cir. 1999);Blanchard v.
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Terry & Wright, Inc, 218 F. Supp. 910, 912 (W.D. Ky. 1963) (“If judistion is absent,
the judgment is void.”);Patton v. Diemer 518 N.E.2d 941 (Ohio 1988) (syllabus
paragraph four) (Ohio courts have inherent authaatvacate void judgmentsgtate v.
Blankenship 675 N.E.2d 1303, 1304 (Ohio App. 9 Dist. 1996)¢&d judgment is one
entered by a court without jurisdiction to enteclsyudgment). The cases are legion
which stand for the proposition that void judgmesnts nullities and can be challenged at
any time either collaterally or directly. E.gGhester v. Arkansas State Board of
Chiropractic Examiners435 S.W.2d 100, 103-04 (Ark. 1968amagli Realty Co. v.
Craver, 121 So.2d 648, 654 (Fla. 196M); re Estate of Steinfeld30 N.E.2d 801, 806
(Il. 1994); Stidham v. Whelcheb98 N.E.2d 1152, 1154 (Ind. 199&); re Marriage of
Welliver, 869 P.2d 653, 656 (Kan. 1994 re Hatcher 505 N.W.2d 834, 840 (Mich.
1993);La Presto v. La Prest®85 S.W.2d 568, 570 (Mo. 195@tarshall v. Marshall
482 N.W.2d 1, 4 (Neb. 1992¢havez v. County of Valen¢iz21 P.2d 1154, 1158 (N.M.
1974);Carpenter v. Carpente93 S.E.2d 617, 623 (N.C. 195@homas & Howard Co.
v. T.W. Graham and Co457 S.E.2d 340, 343 (S.C. 1995}ate v. Richie20 S.W.3d
624, 630 (Tenn. 2000Mapco, Inc. v. Forrest795 S.W.2d 700, 703 (Tex. 1990);
Bresolin v. Morris 543 P.2d 325, 328 (Wash. 1978)kylan v. Vorwald368 N.W.2d
648, 656 (Wis. 1985). Here the NEOCH consent deevas issued without proper
jurisdiction or authority because the decree sudpegmand changed Ohio law based upon
the consent of Ohio officials who had no authotdydo so. The NEOCH court had no
authority or power to accept the “consent decrasatsjudgment.

A judgment is also void on its face if the trialutbexceeded its jurisdiction by

granting relief it had no power to grant. Jurisidic cannot be conferred on a trial court
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by “consent of the parties.” E.@alifornia v. LaRue409 U.S. 109, 112 n.3 (1972). Nor
can a jurisdictional defect be waived by the parti€.g.,Insurance Corp. of Ireland v.
Compagnie des Bauxites de G@nd56 U.S. 694, 702 (1982). Therefore, the faat &
judgment is entered by consent or stipulation audsnsulate it from being void. Under
Fed. R. Civ. P. 60(b)(4) (which provides for reliedm any judgment that is void), it is a
per se abuse of discretion for a lower court toalghha void judgment, and void
judgments may not be given any effect as they aligies. Carter v. Fenner136 F.3d
1000, 1005 (8 Cir. 1998) (it is a per se abuse of discretiompbold a void judgment);
Antoine v. Atlas Turner, Inc66 F.3d 105, 108 KBCir. 1995) (“[i]f the underlying
judgment is void, it is a per se abuse of discreta a district court to deny a movant’s
motion to vacate the judgment under Rule 60(b)(4qtiotingUnited States, v. Indoor
Cultivation Equip. from High Tech Indoor Garden $lyp 55 F.3d 1311, 1317 {7Cir.
1995)); Orner v. Shalala30 F.3d 1307, 1309 (f0Cir. 1994) (when a judgment is void,
relief is not discretionary, it is mandatory¥atts v. Pinckney’52 F.2d 406, 409 (9th Cir.
1985) (judgment against defendant void when it \watermined that action was in
admiralty and should have been brought only agahestJS);Compton v. Alton SS Co.
608 F.2d 96, 104 (4 Cir. 1979) (when a default judgment was awardedeuran
inapplicable statute, the judgment was void);T.A. Inc . v. Airco, In¢ 597 F.2d 220,
224-25 and n.8 (i'OCir. 1979) (“If voidness is found, relief is nodecretionary matter;
it is mandatory.”);Crosby v. Bradstreet Co312 F.2d 483, 485 (2d Cir. 1963) (30 year
old consent judgment void because court had no ptevéssue unconstitutional prior

restraint).
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The Board also was not a party to the NEOCH cask did not have the
opportunity to litigate the legality of the conseddcree. “It is a principle of general
application in Anglo-American jurisprudence thateoils not bound by a judgmeirt
personamin a litigation in which he is not designated agaaty or to which he has not
been made a party by service of processahsberry v. Lee311 U.S. 32, 40 (1940). See
also 762 Parklane Hosiery Co., v. Shoré39 U.S. 322, n.7 (1979Blonder-Tongue
Laboratories, Inc. v. University Foundatipa02 U.S. 313, 328-29 (1971enith Radio
Corp. v. Hazeltine Research, In@95 U.S. 100, 110 (1969). The rule that eveeyon
should have their day in court is a “deep-rootesidrnic tradition”. 18 A Wright, Miller,

& Cooper, Federal Practice and Procedure: Jurisdic2d § 4449 at 346-47 (2002).
Before the Board is held to be in violation of tdEOCH consent decree, it should have
the opportunity to contest the application of tleerde to the Board and in particular to
show that the decree is illegal and void.

Third, Hunter claims that the NEOCH consent dedseenot constitutionally
defective and that NEOCH could enjoin the enforaeinoé an unconstitutional state law.
(Hunter Brief at 18.) The Hunter consent decrewsigion requiring a poll worker error
exception (1) for those provisional voters who tise last four digits of their Social
Security number as identification, and then witbarel to that group alone, (2) only for
those who vote at multi-precinct locations, is remjuired by the US Constitution. There
is no authority which provides that Ohio is protedi, as it does, from requiring voters to
vote in the precinct where they live and to nevarnt votes cast on Election Day in the
wrong precinct regardless of poll worker error. églained inPainter. Ohio law does

“not authorize an exception based on poll-workeoreto the requirement that ballots be
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cast in the proper precinct in order to be coufitedl N.E.2d 782, 794 (Ohio 2011).
Plaintiffs in this case are not challenging the stuationality of that Ohio law. The
constitutionality of Ohio’s precinct based votingseem was upheld iBandusky County
Democratic Party v. BlackwelB87 F.3d 565 (@Cir. 2004). The NEOCH court was not
compelled by the US Constitution to create a paltker error exception. It just did it
with the partisan acquiescence of the Ohio SegretaBtate, the Ohio Attorney General,
the Ohio Democratic Party and NEOCH. That wasangk or suspension of Ohio law
as to which those offices and entities could notseat, and the NEOCH court therefore
had no authority to issue the NEOCH judgment insafit changed and/or suspended
provisions of Ohio law.

Even if the NEOCH court and/or the parties in tbate may have thought they
had a better idea about how to re-write Ohio lawifgluding a poll worker error
exception under certain circumstances, it wasmoptovince of that court, the parties or
any court to rewrite Ohio law. “Courts may not ree/the language of a statute in the
guise of interpreting it in order to further whaey deem to be a better policy than the
one Congress wrote into the statuté&orelus v. Denny’s, Inc628 F.3d 1270, 1300-01
(11" Cir. 2010) (citingArtuz v. Bennett531 U.S. 4, 10 (2000) (“Whatever merits these
and other policy arguments may have, it is notgiwvince of this Court to rewrite the
statute to accommodate them.”). See aldmnmissioner v. Lungyp16 U.S. 235, 252
(1996) (“We are bound by the language of the statud is written . . . even if the rule
[petitioner] advocates might ‘accor[d] with good lipg . . . .”); Badaracco v.
Commissioner464 U.S. 386, 398 (1984) (“Courts are not auttemtito rewrite a statute

because they might deem its effects susceptibleingfrovement.”); Vainisi v.
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Commissioner 599 F.3d 567, 572 {7Cir. 2010) (appellate court may not rewrite
statutes merely because the court thinks the statotperfectly express legislative intent
or wise social policy)Doe v. Dep't of Veterans Affair519 F.3d 456, 461 {8Cir. 2008)
(“Our role is to interpret and apply statutes agitem, for the power to redraft laws to
implement policy changes is reserved to the legygabranch.”);Albritton v. Cagle’s,
Inc., 508 F.3d 1012, 1027 (Lir. 2007) (“We are not empowered to rewrite sE);

In re Sunterra Corp 361 F.3d 257, 269 (4Cir. 2004) (modification of a statutory
provision to achieve a preferable policy outcome sk reserved to Congress, not to
courts);In re Adams 302 B.R. 535, 545-46 (B.A.P™&Cir. 2003) (“courts simply do not
have the power to resolve pure policy questionsitivtis especially true when it comes
to rewriting statutes with the intention of improgi them”); Wright v. Sec’y, Dep'’t of
Corrs., 278 F.3d 1245, 1255 (1XCir. 2002) (“Our function is to apply statutes,carry
out the expression of the legislative will thatembodied in them, not to ‘improve’
statutes by altering them.”).)

Finally, Hunter argues that because Ohio was & pgarthe NEOCH case and
represented by the Ohio Attorney General, the NEQ@Ghtent decree is valid. That fact
does not change the above analysis. The Ohio tatnstial provision at issue is
mandatory and exclusive. Only the state geneis#rably may suspend or change the
law. For this reason, the NEOCH consent decrdiegal and void and NEOCH and the

ODP have no standing to enforce it.

II. CONCLUSION

For the foregoing reasons, Defendants MSJ shougtdrged.
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