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Defendants, by and through their attomeys, CHRISTINE O. GREGOIRE,
Attorney General and DANIEL J. JUDGE and JEFFREY T. EVEN, Assistant

ttorneys General, submit the following statement of material facts in support of

INTRODUCTION
1.  Plaintiff Muhammad Shabazz Farrakhan is a former Washington

State prisoner who was released from state confinement in 1997. Plaintiff
i Marcus Price is also former Washington State prisoner who was released from
| confinement in 1998. Plaintiffs Alkareem Shadeed, Tim Schaaf, Clifton Briceno,
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| and Ramon Barrientes are Washington State prisoners who are still under
2 | incarceration. Exhibit 1, Offender Based Tracking System (OBTS), Legal Face
Sheet, pg.l, (Farrakhan); Exhibit 1A, OBTS (Price); Exhibit 1B, OBTS
| (Shadeed); Exhibit 1C, OBTS (Schaaf); Exhibit 1D (Briceno), and Exhibit 1E,
| OBTS (Barrientes).

2. Plaintiffs Farrakhan, Shadeed, Schaaf, and Price are African-
| American.  Plaintiff Briceno is Native American. Plaintiff Barrientes is
Hispanic-American. Plaintiffs Shadeed, Schaaf, Briceno, and Barrintes are
| Washington State prisoners incarcerated under valid judgments and sentences

3
4

o e~ N

4
| entered in the superior court of the State of Washington. 1d.
| 3. Nome of the Plaintiffs have invalidated their judgments and
12 5 sentences through either direct appeal in state court, collateral review in state
% court, or collateral review in Federal court. |

4.  Defendant Gary Locke is the Governor of the state of Washington.
Defendant Ralph Munro is Secretary of State of the state of Washington.
| Defendant Joe Lehman is Secretary of the Department of Corrections of the state
| of Washington. |
5.  Under Washington law, the Plaintiffs are not eligible to vdte because

MUHAMMAD SHABAZZ FARRAKHAN
1 1992 CONVICTION FOR UNLAWFUL ISSUANCE OF A BANK CHECK
6.  Mr. Farrakhan (aka Emest Walker) was convicted in 1992 following

jury trial for unlawful issuance of a bank check under RCW 9A.56.060(1), a

26 || felony, and sentenced to five months in jail. Exhibit 2, Judgment and Sentence,
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| (Farrakhan, 5/92). The Superior Court also ordefed Mr. Farrakhan to pay
{ $3,537.80 in restitution to the victim and approximately $890 for other court-

|
7 | unlawful issuance of a bank check in 1983. Id. In affirming his 1992 conviction

|

Heddy Pearson is a co-owner and manager of Pizazz Travel.

She knew Walker’s mother. In June 1990, Walker called Pearson
and said he was flgo to take some students to Was n, D.C.
ve of the tickets with a check for $3,537.80 dra

Walker paid for ) . S
12 | on a checking account in the name of Worldwide Trading, Inc.
3 (Worldwide).
| Walker told Pearson that Worldwide was his business. She
14 “asked him if the check was ﬁgcod, and he said that it was. However,
s the bank returned the check because the account has been closed.
~ Pearson contacted Walker about the check. He said that the
16 bank had made a mistake and that he would come in with the
money. He did not a . Pearson’s further attempts to get Walker
17 to pay were unsuccessgi.
18 || Prior to trial, Walker moved to exclude evidence that he wrote
‘ 34 checks without sufficient funds before the Worldwide account
19 | was closed. Counsel all:-iled that this was evidence of prior bad acts
| not admissible under 404(b). The prosecutor that the
20 | evidence was relevant to show knowledge and intent. The court
’l admitted the evidence.
l A bank records coordinator testified at trial. She explained
22 | that Walker opened the checking account on December 20, 1989
1 with a deposit of $2,000. The first three days after the account was
23 | opened, Walker wrote four checks totaling $1, 920. The bank
| honored these checks. Between December 27, 1989, and January
2] 18°799, the bank wrote Walker to notify him that the accout
would be closed id he did not clear the charges. There was no
25 response and the bank closed the account on February 12, 1990.
26 |
DEFENDANTS’ STATEMENT OF 3 ATTORNEY GENERAL OF WASHINGTON
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7.  The Court of Appeals concluded the trial court properly admitted

| THEFT |
8. Mr. Farrakhan was convicted in 1993 in the King County Superior -
L Court following jury trial of three counts of first degree theft, felonies, and

Emnest Walker engaged in a series of transactions purchasin
electronic equipment, furniture and computer equipment 01 “Worl
Wide Beatrice,” “International Beatrice,” and “World Wide Beatrice

International.” Walker had a business license under the name of
World Wide Beatrice Inc., but his business was local and was not

related to Beatrice Foods, a large national entity.

Walker_contacted an appliance company to purchase a big
screen television and video cassette recorder as a prize for his to
salesman. W misrepresented that he was involved wi
“Beatrice Foods, Hunts Ketchup, et cetera.”  Based upon
representations by Walker the sale was approved and the television
and VCR were delivered to a Bellevue address. The appliance
company got the “royal runaround” from Walker when the payment
was not made in .30 days. He told the appliance store that a check

_ was coming from Chicago but had been delayed. Then a notice of
bankruptcy of World Wide Beatrice was given to the store. The
television was ultimately found in Walker’s residence.

DEFENDANTS’ STATEMENT OF 4 ATTORNEY GENERAL OF WASHINGTON
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, Walker contacted a fmmture store to purchases conference
room furniture to open a west coast office for Beatrice Intemational
Walker signed a sales order, gave the furniture store a purchase
order number, and picked up the furniture. The furniture store

Mr, W aﬂ:er several bllhngs went unanswered.
Walker said he was sur% mised to arrange for the
company to send a check but no payment was made. The furniture
was ultimately found in Walker’s residence.

Walker called a computer store and represented that he needed
quickly obtain some com uters for World Wlde Beatnce
Internatlona.l Walker reﬁg:sen that the companX
with Beatrice Foods, and that a purchase order wo come from the
Chicago office. Walker called back with a purchase order number
When the purchase order itself did not arrive, an emp Wyee at th
store questioned the transaction. Walker i insisted orld Wtde
Beatrice was a very big company and was part of Beatnce Foods. A
computer and accessories were delivered without purchase order. A
few months later, Walker called the computer store to purchase
additional equipment. The computer store asked about payment for
the first computer. Walker represented that he would straighten out
the Chicago office. Walker said the computer was now in the

12 | company’s Mexico office. _

13- Kirkland Il)ﬁhce investigated the complaint of the computer
store. Detective Ikeda telephoned Walker who said that World Wide

14 Beatrice was operated out of his Bellevue residence, A search
warrant was executed at Walker s resulence In addition to the

15 | television and the furm lice seized comfputer accessories. The
computer was | at the office of Walker’s attorney to

whom Walker had loaned the computer.
| Exhibit 5, Commissioner’s Ruling Granting Motion on the Merits to Afﬁrm

| (Farrakhan 5/95).
9. The Court of Appeals Commissioner rejected Mr. Farrakhan’s
claims for a new trial based on a witness’ reference to finding his telephone

L
% number from an officer at the Department of Corrections. Id. The Court of

i Appeals agreed and denied his motion to modify the commissioner’s rulmg
| Exhibit SA, Order Denymg Motion to Modify (F arrakhan, 7/95).

1994 F%ONVICTIONS FOR THREE COUNTS OF FIRST DEGREE
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~

10. Mr. Farrakhan was convicted in 1994 in the King County Superior
| Court following plea of guilty and sentenced to twenty seven additional months

3 | on each, to be served concurrently, but consecutively to his sentence for his June
4 || 1993 felony convictions for first degree theft referenced above. The court also
5 rdered that he pay financial obligations of $582.14 plus restitution. Exhibit 6
6 i Judgment and Sentence (Farrakhan, 5/94). Upon affirming his convictions the
7 I Court of Appeals summarized his case and its conclusions as follows
8| Ernest Walker persuaded Jerome Nezart to permit him to use
: Nezart’s credit cards for s related to a political project.
9 Nezhart specifically lnmted e use of the cards to project expenses
t.l-ln) to a certain amount. ﬁ ‘those limitations, Walker ran up
10 | ousands of dolarsmcharges e was found guilty of three counts

of theft in the first degree.

Walker gFues that the theft charges should have been
dismissed for f ure to join them with other charges for which he
was previously tried (unlawﬁ.ll issuance of a bank draft on the
account of a travel agencg‘ and vmlanng an anti-harassment order
that Nezart ] oin

3
wife). Joinder is only mandatory when

14 | the charges are brought in th the same venue and are “related “

. Because the harassment charge was not brought in the same venue,’
15 and the unlawful issuance offense involved a different victim,

‘ joinder was not required. Walker also argues that the evidence was
16 insufficient to show that he exercised unauthorized control over

i Nezart’s credit cards. Nezart’s testimony provided sufficient
17 evidence, however, from which a reasonable Ju?r could have found

| Walkw% W’alker also clalms a vari other errors in his
18 | B:rso t petition. address and reject these claims
19 §

| The State cross-appeal % that the court erred by ruhng
20 that two of the convictions consti the “same criminal conduct

for sentencing ses. We reject this argument because the crimes
amst the same victim, involved the same.

cnmmal intent, and k place during overlappmg tlme periods an

in overlappmg geographx areas.

11. Mr. Farrakhan was released from prison in 1997. Exhibit 1, OBTS.
26 | Following his release, he was supervised by DOC Community Corrections
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Officer Phil Reynolds until October 1999. Exhibit 8, Affidavit of Phil Reynolds
dated 9/25/97. He is serving four different judgments and sentences under the
| Sentencing Reform Act (SRA). Exhibits 2, 4, 6, and 8. '

| 12. M. Farrakhan had two different components left to complete on his

] sentences, a monetary requirement and a community service requirement. As of

.November 1997, he had a monetary requirement that he had not paid. At that

" time, DOC records indicate that Mr. Farrakhan owed over $20,000.00 in court-
!

| ordered financial obligations from his judgments and sentences. This included

| court-ordered restitution to the victims of his crimes. As of November 1997, he
\ _ .

10 | also had a community service requirement exceeding 400 hours that he had not
performed. Exhibit 8, Affidavit of Phil Reynolds dated 9/25/97; and Exhibit 9,

13. Mr. Farrakhan completed his community service requirement of his
| J & S in December 1998. He has completed a total of 480 community service
hours (240 on each of his 1991 causes). Exhibit 10, Declaration of Sheila George
| dated 7/26/2000.

17 ‘ 14. Mr. Farrakhan has one component left to complete on his sentences.
18 ] He has a monetary requirement that he has not paid. Therefore, Mr. Farrakhan is
| still on monetary supervision for fulfillment of this part of his Judgment and
20 \ Sentence. He was placed under Ms. George’s supervision to monitor the

21 _ payment of his court ordered monetary obligations, which also includes

15, DOC records indicate that Mr. Farrakhan still owes over $28,000.00
24 || in court-ordered financial obligations from his judgments and sentences. DOC
25 | records also indicate that as of July 25, 2000, Mr. Farrakhan’s account has been

26 | referred to monetary collection. His account was placed in collections in
' DEFENDANTS'’ STATEMENT OF 7 ATTORNEY GENERAL OF WASHINGTON
MATERIAL FACTS ol

Otympin, WA 98504-0116
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~

1 | December 1999. Accounts usually stay in collections for about one year. During
2 [l that time, DOC’s billing activity is suspended. He also has a balance owing of
| $205.00 on his cost of supervision fees owed to DOC. Id.

| 16. DOC records indicate that Mr. Farrakhan had been making

| 17. In August 1999, Mr. Farrakhan's file was transferred to the OMMU
in Seattle, Washington. In June 2000, Mr. Farrakhan’s file was transferred to Ms. -
| George at the same address. As of July 2000, Mr. Farrakhan still owes

| $28,406.21 under his judgment and sentences for legal financial obligations. Id.
18. In November 1997, this Court denied Plaintiffs’ motion for leave to

due process were violated because his voting rights have not been restored to him
| despite his release from prison in 1997. This Court denied Plaintiffs’ motion,
| concluding Mr. Farrakhan lacked standing to bring the claim because he failed to
| complete the requirements of his judgment and sentence regarding his financial

| 19. In 1998, Mr. Farrakhan registered to vote in King County,
| Washington. Despite his representations in this Court that he was not allowed to
vote because he is a convicted felon, Mr. Mr. Farrakhan stated in his registration
' form that he was not denied his civil rights in Washington due to felony
\ conviction. The King County Office of Rt_ecords and Elections accepted Mr.
Farrakhan’s registration and he was registered to vote. Mr. Farrakhan is still a

23
24
25

26
DEFENDANTS’ STATEMENT OF 8 ATTORNEY GENERAL OF WASHINGTON
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i registered voter in King County, Washington. Exhibi; 11, Declaration of Bob

20. After registering as a voter, 'Mr. Farrakhan registered as a
| Republican candidate for Washington State’s 37th Legislative District in the

5 || September 1998 primary election and the November 1998 general election.
% King County records demonstrate that Mr. Farrakhan did not vote in that election.
‘ He was not elected to office. Id.
- AL- EMS ED

21. Mr. Shadeed is confined under a 1994 felony judgment and sentence
| for taking and riding a motor vehicle without the perm.ission' of the owner,
| attempting to elude a pursuing police vehicle, and attempted robbery in the
| second degree. Shadeed was sentenced to life imprisonment without the
| possibility of parole under Washington State's Persistent Offender Accountability
Act, commonly referred to as a "three strikes" law. Exhibit 12, Judgment and
| Sentence (Shadeed, 11/10/94). On Mr. Shadeed's direct appeal, the Washington
| Court of Appeals summarized the facts of his case as follows:

~__ One February morningier. Gia A drove his Njssan Sentra to
a friend's apartment. When he arrived, Mr. A pulled over jumped
out, and went to the acﬂgrtment, leaving the car running. Someone

jumped in the car and drove it away.

That same afternoon, a teacher was walking home from work
when Alkareem Shadeed tried to grab him, threatened to kill
and demanded money. When the victim cried out for help, Shadec
further threatened him, telling him that he had a gun and would kill
him. A car started coming down the street, so Shadeed broke off the
attack, got into a car and drove away. The teacher identified the car
as the same one taken from Mr. A, and he identified Shadeed.

Around 6:30 p.m., several police officers saw Mr. A's Sentxaé
the driver matched Shadeed's ption. They gave chase, an
Shadeed tried to out race them, runnhlg:tgp signs and exceeding the
) limit. Shadeed crashed the Senfra into a curb, and ran away.

¢ police set up a containment area and caught him. Shadeed told
police that he had traded rock cocaine for the car.

D ) ' STA OF 9 ATTO Crimmul.hsneeoll;::vum GTON
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" '{'he state | edmsgeedeed with takmttem pgteét motm;l \gahlcle
withou! ission, [foo omitted] a second degree
robbery, [f I ootnote omltted] and attem) tmg to elude a pollce vehicle.
[footnote omi mj] The jury conthec] After

plemental ormatlon, a seg_i:rate jury convmted Shadeed of
bemg a persistent offender. The trial court sentenced Shadeed to life
imprisonment without the possibility of parole.

_ | Exhibit 13, Unpublished Opinion, State v. Shadeed, Court of Appeals Cause No.
| 35647-0-1, at 2-3.

i 22. The Washmgton Court of Appeals afﬁrmed Shadeed's convictions
3 ‘ and sentence. Id. Shadeed then sought discretionary review by the Washington
9 Supreme Court. Exhibit 14, Report and Recommendation, State v. Shadeed,
10 | \ Supreme Court Cause No. 65551-1. Shadeed presented two issues to the

1 | Washington Supreme Court:

three counts.

1. Is the Persistent Offender Accountablhty Act unconstitutional -
gnder both the federal and state constitutions as applied to Mr.

‘2. Did the court err in failing to order separate trials?

15 || Exhibit 14, at 1.
16 ‘ 23. In presentmg his second issue, Shadeed did not speclﬁcally allege a
17 || federal constitutional violation. Exhibit 14, at 19-20. In presenting his first issue,
18 | | Shadeed made the following arguments:
19 | a.’' Because Mr. Shadeed's Sentence was Based on_a
Constitutionally Infirm Prior Conviction and the State was Not
20 R to Prove His Prior Convictions were Constlmtlonally
id, the Persistent Offender Sentence Violated Mr. Shadeed’s
21 | Consutuuonal Right to Due Process of Law.
22 b. The Life Sentence Imposed in this Case Constitutes
Cruel Punishment in Violation of the Eighth Amendment to the
23 | United States Constitution and Article 1, § 14 of the Washington
Constitutlon
24 ' -
¢.”  The Persistent Offender Sentence as Applied to Mr.
25 | Shadeed Vlolates the Separatlon of Powers Rule.
26 |
DEFENDANTS’ STATEMENT OF 10 ATTORNEY GENERAL OF WASHINGTON
MATERIAL FACTS Criminal Justice ision
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_d.  The Persistent Offender Accountability Act Violates the
Bill of Attainder and Ex Post Facto Clause of Article I, § 10, of the
United States Constitution and Article 1, § 23 of the ashington
Constitution.

e.  The Persistent Offender Accountability Act Violates the
Equal Protection Clause of the 14th Amendment to the United States
Constitution and Article 1, § 12 of the Washington Constitution.

£ ' The Persistent Offender Scheme Violates the Due
Process Clause of the 5th and 14th Amendments to the United States
Constitution and Article 1, §3 of the Washington Constitution.

g The Persistent Offender Account_abili Act Violates the
"Guarantee" Clause of Art. IV, § 4 of the United States Constitution
and Art. 1, § 32 of the Washington Constitution.
| Exhibit 14 at 5-19. (Underscoring Omitted).

24. The Washington Supreme Court denied Shadeed's petition for
| review without comment. Exhibit 15, Order, State V. Shadeed, Supreme Court
L Cause No. 65551-1. '

25. Following review in state court, Mr. Shadeed brought a habeas
| corpus petition in which he raised only the following issues: (1) the trial court
violated Shadeed's right to due process by denying Shadeed the opportim_ity to
| challenge the validity of his two prior convictions; and (2) the sentence of life

without the possibility of parolé is cruel and unusual punishment. Exhibit 16,

(Y-RE - - I B - L - S S

[y
o

2| 26. Mr. Shadeed has never registered to vote. Exhibit 18, Shadeed’s

2 i Answer to Interrogatory No. 5.

24 | |

25 | ! Subsequently, Mr. Shadeed” motion for certificate of appealability was

26 | denied 3 | B
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MARCUS PRICE
27. Mr. Price was convicted by the Spokane County Superior Court in

| October 1995 for possession of a controlled substance with intent to deliver —

| cocaine. He pled guilty. Warrant papers indicated Mr. Price was arrested
| followmg a successful buy-bust incident in which a confidential informant was
| provided with pre-recorded buy money and transported to 518 S. Howard, Apt.
| #4. There, he made two separate purchases of items from Mr. Price later tested

t as cocaine. The buys were recorded by surveillance cameras. After each of two -

BEE 1: n ente the residence, the CI was contacted bgr
FO S FOX was ven the EU

11 | currency t¥1 money) and was S PRICE who
‘ gave the substance urchased as crack cocaine. The CI then

12 | ex1ted the res1dence and reglmed to the control vehicle. -

BUY #2: The CI entered the residence, was contacted by ' MARCUS
PRICE. The CI gave PRICE the prerecorded U.S. currency (buy
mone I in exchange for a substance sold to the CI as crack cocaine.

stated that SARAH FOX was present at the time of this
exchange but did not take part in it. The CI then left the residence.
and returned to the control officer.

|
L
% Exhibit 19, Statement of Investigating Officer, Affidavit of Facts, June 25 1995,
| State v. Price, Spokane County Superior Court No. 95-1-01602-3.

% 28. The informant reported back to police officers, de-briefed them, and
|

| identified his contacts, Ms. Fox and Mr. Price, through photographs. Following

% the report back by the informant and field tests obtained from the substances

‘ re31dence at S. 518 Howard, Apt. 4. ‘When the warrant was executed, Mr. Price

‘ was present in the residence. He was arrested for his participation in Buys land

obtained during the buys, police officers obtained a search warrant for the

i 2. During the search, police officers recovered the buy money from those present
25
| who were assisting Mr. Price. Searching officers found a large quantity of crack

26
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| cocaine in different locations throughout the house. The residence at this address
is within 1,000 feet of a high school. Id.

29. Under the judgment and sentence entered agamst Mr. Price, the
| State dismissed the charges against him for the two cocaine purchases. However,
| the tl:nrd count charged him with possession of a controlled substance Withrintent ,
| to deliver. Exhibir 20, Tudgment and Sentence (Price, 10/20/95). |
30. The Court sentenced Mr. Price to 34 months, the high end of the
| standard sentencing range. The court found that although Mr. Price was not able
 at the time of the sentencing to repay his legal financial obligations, the court
| found “a likelihood of the defendant having a future ability to pay toward

T T T o
'-IO\UI-hUJN'-'Q

| 31. Mr. Price has been released from DOC custody. However, he has
| not completed the requirements of his judgments and sentences. Exhibit 21,

[ B T e
< W oo

32. Mr. Price has two different components left to complete on his
i sentences. He has a monetary requu‘ement that he has not paid and the

N NN
ﬁuu.—

NN
S
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33. Mr. Price is currently on community supervision from his 1995

—

!

| Spokane County Superior Court convictions for manufacturing and delivery‘ of
\ drugs, SRA violation, and modified jail. Mr. Price was released from the custody
[ of the Department of Corrections in April 1998 and transferred to commumty
i placement Id.

34  As of July 25, 2000, Mr. Price owes over $7 000.00 in court-ordered
| financial obligations from his judgments and sentences. Id. In July of 1998, he
| has made payments of $195.83. i Mr. Price has made no payments on his

\DOO*-]G\UI-FWN

ot ek e
wp-no

MlSSlSSlppl Exhibit 22, Price’s Answer to Interrogatory No. 5. Mr. Price is

unable to recount the last five elections he voted in. Id., at Interrogatory No. 7.
w

36. Ramon Barrientes was convicted of first degree murder by the King

{ County Superior Court on May 12, 1995. He was sentenced to 374 months in

‘ pnson Exhibit 23, Judgment and Sentence, State v. Barrientes, ng County

ok ek ek ek b
-qa\ur-hw

Michael Alvarado, Ramon Bamen Emlado Capetlllo,
Terry Jenkins, Louis Lopez, and Michae
During_this Upatretg Capetillo b ed about being a member of a
ﬁ Latinos. U own to Capetillo, a relative of
arnentes had recently been assaulted by a United Latinos member.
- On Alvarado’s sugg th he, Barrientes, Capetillo, and Jenkins
our in the

23 went for a walk morning; Lopez and Riesdorf followed
| them. As walked across a pedestnan overpags, Alvarado
24 | assulted Capetfﬂ'o with a steak knife. Barrientes then shot Capetlllo
dead. The police recovered the knife and found Alvarado’
25 almprint on it. Alvarado confessed to stabbing Capetillo, although
e later denied it.

26
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| State v. Alvarado, 89 Wn. App. 543, 545-56, 949 P.2d 831 (1998_);
37. On Appeal, Mr. Barrientes argued that his trial counsel was

——

‘ statements taken by witness Louis Lopez In the published portlon of its optmon,

under the rule of completeness and Wash. R. Evid. 803(a)}(5)recorded
recollections). Alvarado, 89 Wn. App. at 553. The Court of Appeals rejected

N =T - - | [=} Lh & W N

[ T
[

 found no prejudice in light of the extensive evidence presented against Mr.

We note, however, that the failure to make such an obj ectlon
does not constitute ineffective assistance in any event, for
prejudice. = The evidence against each defendant here was
overwhelmmg. Jenkins and Riesdorf heard the fire and saw

. Barrientes wash blood off his hand in a_pud Jenkins also
" testified that Barrientes held the ggn unmedlately aﬁer the shooting
and chuckled while sta s are unlucky.” Alvarado’s
Ealm print was found on a lood kmfe left at the murder scene and

e confessed to stab mgCapetx 0. :

Alvarado later denied his confession and stated that he was
never on the overpass. He testified that he walked alone to the store
wherehefound,atfourmthemomm%; stranger w owaswﬂﬁ
to give h1m a ride. print likely appes
on the fe because he breakfast the previous

Barrientes testlﬁed he became bloodied while

ff the true mthurdererth Theﬁlefohr:ﬁ ishBamentes ta\;-vﬂas:
o € oV wi in his e momen

to wash this g ngnse defenses are implausible 12’1

Paght of the other evxdence There is no reasonable probability of
another outcome even if the alleged hearsay were redacted.
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| Exhibit 24, Unpublished Opinion, January 20, 1999, State v. Alvarado and
| Barrientes, Consol. Court of Appeals No. 36619-0-I; 36624-6-1.

38, Finally, the Court of Appeals rejected Mr. Barrientes’ argument that
| the prosector engaged in misconduct in his opening statement. Mr. Barrientes

| argued “the prosecutor failed to ‘prove up’ the reference” in his opening
| statement to gang affiliation by Jose Barrientes. Regarding this issue, the Court
of Appeals found no error or prejudice. Exhibit 24, at 14-15.

39, Mr. Barrientes petitioned for review in the Washington State

1. Does the trial court abuse its discretion by admitting
evidence under ER 803 (a)(5) without finding, on the record, that the
foundational requirements of the rule have been met?

2. Does ER 803(a)(5) require evidence that the witness,
despite a current lack of memory, believes the statement to have
been accurate when made?

3. Where a witness affirmatively disavows knowledge of the
accuracy of his prior recorded statements, explained that he
using d alcohol on the night of the incident, that he knew of
the incident from other people and that the police pressured him into
making the disclosures in the statement, can the foundational
requirements of ER 803(a)(5) be met? o

4, Must the reliability of any statements admitted under ER
803(a)(5)be established through circumstances about the statement "
and not t‘_)through “corroboration” unrelated to the taking of the
statement?

5. Where the recorded recollection exception to the hearsay
rules expressly provides that the record or memorandum should be
read into the record and not be admitted as an exhibit unless offered

by an adverse did the trial court err in permitting the jury to
2| Dlarthe tape sgain during their deitberations? Y
23 | 6. Must_hearsay statements within a hearsay statement
" admitted under ER 803(a)(5) have a separate basis for ssion?
| 7. Should a mistrial be granted where the state neither seeks a
25 | material witness warrant nor a_continuance to secure the witness
necessary to substantiate allegations of al,gpngr -related shooting
26 allegedly involving members of Mr. Barrientes™ family, and the
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prosecutor was allowed to refer to the prior incident only on
* assurances that the witness would appear at trial?

8. Did the court err in not granting a mistrial where the
prosecutor’s highly prejudicial claim that the motivation for the
cmneé“;zras.t g retaliation was not established by the evidence
‘admitted at tri

| Exhibit 25, Petition for Review.
40. The Washington Supreme Court denied his petition for review
without comment on July 8, 1998. Exhibit 25A, Order Denying Petition for

3
i

TIMOTHY SCHAAF
| 1988 CONVICTION: POSSESSION OF CONTROLLED SUBSTANCE
41. In 1988, Mr. Schaaf was convicted in Yakima County Superior

previous five years for taking a motor vehicle, attempting to elude, 2 counts
second degree burglary, and indecent liberties. ? He was sentenced to four months
in jail." Exhibit 26, Schaaf Judgment and Sentence (7/88). On direct appeal, the

The case was med ] E ulation, based upon the reports of

mv&stlgatmg astillo of the Yakima Police
20 | ent and forensw sclentlst Kevin Jones of the Washington
S atrol crime lab.

2 The Washington Supreme Court affirmed Mr. Schaaf’s juvenile indecent
| liberties conviction as a juvenile in State v. Schaaf, 109 Wn. 2d 1, 743 P.2d 240

26 | a jury trial).
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Officer Castillo’s report indicated he was parked on the far

east side of Kiawana Park which is known as a tp ace where drugs

are often consumed by vehicle passengers. At about 1 am. on

March7 1998, he observed a car with 6 occupants back into a small

areanearautlhty building on the south side of the park. He

gzlen ve his patro]l car to another locatnon out of the parked

ml;d;grl‘c’luat%? view and walked to the building near their vehicle to
) ¢ this.

The car’s dome light was on, and Officer Castlllo saw Mr.
Schaaf looking alternately out the vehlcle windows and then down
to his lap where he appeared %,gn something. The
officer was 10 feet awa ﬁ'om Mr Schaaf en the driver and a

Cﬁﬁenger exited the vehicle and began walking toward

Oﬁ'icer lo’s position, he returned to his patrol car, drove it
aroun and parked it in front of Schaaf’s vehicle,
sgo t into the passenger area. The officer saw Mr.

ed over, apparently placing something under the

passenger s seat. -

As Officer Castillo approached the vehicle, he noticed Mr.
Schaaf had a bottle of beer in his hand. Since Mr. Schaaf did not
appear to be 2 lﬂleofﬁceraskedhlmtogetoutofthecarandl

oduce some identification. As Mr Schaaf exited the vehicle,
fficer Castillo observed on the fl drmkuzg straw, razor
blade, and mirror. When he shined lnsﬂashh t on them, he saw a
white powder on the mirror and razor blade. Believing the
substance was cocaine, Officer Castillo asked all the vehicle
cu;iants to get out of the car, and he placed Mr. Schaaf in the

He returned to seize the straw, mirror, and razor blade and, as
hemovedtheﬂoormatwchhadbeenpam ly cowv the
mirror, he saw that the white powder had been pushed and
straightened into five lines, and he admitted doing so. He claimed,
however, the cocaine belonged to one of the passengers in the
backseat and that he was the lines because there was more
room in the front. He denied thaf he was intending to use the drugs.

The report from the crime lab confirmed that the white
powder was, indeed, cocaine.

| Exhibit 27, Schaaf Ruling Affirming Judgment and Sentence.
42. The Court of Appeals found Mr. Schaaf’s appeal to be frivolous and
| affirmed Mr. Schaaf’s judgment and sentence under Anders v. California, 386
| U.S. 738 (1967). The Court of Appeals co:icluded that the cocaine was properly
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43. Mr. Schaaf pled guilty to first degree murder on November 24, 1992
| in the Yakima County Superior Court. Exhibit 28, Judgment and Sentence, State
v. Schaaf, Yakima County Superior Court No. 92-1 1-01081-5. The superior court
| sentenced him to 361 months.
44. Mr. Schaaf’s Department of Corrections central file includes a
criminal history summary which describes his offense as follows:
A, CURRENT OFFENSE(ZS) 6/21/92 )

tey 430 hours, quect ch showing an
in fference to human hfe, engaged in conduct which created a
risk of death nan d thereby caused the death of
amra L Roblllard. 3¢ icked u v1ct1m Robillard as she
was hitc in the ci elah, Yakima ounty
assaulted victim Robillard placmg his hands around her throat
aqp ying pressure until she was no longer responsive,
then {)Oaced an electrical cord around the victim’s neck and tled the
cord to assure that the victim was indeed dead.

Information was received from an informant who will be
identified onlato lEon Order of the Couxt The mformant venﬁed
information the crime that was onl ﬂg
police mvestlgators Motive for the killin of Rob111 was robbery
as Jewela she was w: was removed her at the time of her
death. DISPOSITION: @entenced to 361 months with Community
Placement and a legal ﬁnanclal obligation of $8536.

Exhibit 29, Criminal History Summary, Mr. Schaaf’s Inmate Central File, June 7,
| 1993. | | o
45. Mr. Schaaf has never voted. However, Mr. Schaaf reports he
| registered to vote in Yakima County in 1986.  Exhibif 30, Schaaf’s Answer to
| Interrogatory No. 5. Yakima County Auditor Doug Cochran reports that Mr.

i Schaaf registered to vote on July 18, 1988. Yakima records indicate that Mr.

26 | Schaaf’s voter registration was cancelled in December 1990. The reason for the
DEFENDANTS’ STATEMENT OF 19 ATTORNEY GENERAL OF WASHINGTON
MATERIAL FACTS . Criminal Justice Dévision

Olympia, WA 98504-0116
(360) 586-1445




]

- Case 2:96-cv-00076-|3.l=g=\/v Document 129 Page 20 oj#4g  Filed 08/01/2000

| cancellation was for failure to vote. At the time, state law permitted cancellation
| for that reason. Yakima County records do not indicate cancellation of Mr.
| Schaaf’s registration due to felony conviction. Exhibit 42, Declaration of Doug

CLIFTON BRICENO
46. Mr. Briceno, age 45, was convicted following jury trial of first

O 08 ~ O Wt A W N

p— ek b
N = O

On March 12, 1990, Clark County sheriff’'s deputies
| d:scovered Dav;d Hibberd s body while mvestl a_recently
13 xtingui ehicle fire d‘?utles quickl ed Hibberd
y had been kxlled not by the fire, but by being shot in the chest.
On March 18, Frances Pratt confessed that she had set fire to
15 the vehicle. She also accused Clifton Briceno of shooting and
- killing Hibberd. Briceno was arrested and charged with one count
16 of first degree felony murder.
17 ‘ Later, Pratt pleaded guilty to one count_of reckless burning.
% She received probation in exchange for agreeing to testify against
18 | Briceno.
19 | Briceno stayed w1th Gerald Jones after ‘the shootin, fg After
arresting Briceno, the ﬂ%o ice executed a search warrant for Jones
20 home hopmg to Briceno had used. The police did not
o gm, ew da s later Jones did. Jones gave it to Jim
21 Bento pted brother or safekeeping. Benton gave the gun to
i the 1ce an reward. He told the police Briceno had
22 | Hlbberd, and that Jones had called him from jail
and told hnn that riceno had said Benton would be a “dead man” if
23 | he testified against Briceno. Ballistic tests conﬁrmed berg‘m
0 | Benton gave the pohce was the gun used to shoot and kill Hib
Briceno’s trial be on Ju Duméﬁ
25 statements, the States sagt?in Bnceno shot and Kkill l-ﬁle)ggll'ﬁ
26 | during the course of a kidnapping. Defense counsel acknowledged
DEFENDANTS’ STATEMENT OF 20 ATTORNEY GENERAL OF WASHINGTON
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that Briceno had shot and killed Hibberd. However, he also seemed
to argue that the shooting was intentional. ,

Early in the trial, the State aﬁempted to introduce a number of
photo of Hibberd’s burned body. The judge allowed onlrz two
of the l_{)itotographs, the purpose being to show where Hibberd had
been sho

_ The State called Pratt. She said that on March 11, 1990,
Hibberd drove her and Briceno to Battle Ground, Washington, to
- meet one of Hibberd’s friends. In Battle Ground, the trio stopped at -
a bowling alley so Hibberd could call the friend. The friend said she
would meet them at the bowling alley in an hour. While they were
waiting, Briceno left the bowling alléy and stole various items from
cars parked outside.

_ When Briceno returned to the bowling alley, he persuaded
Hibberd and Pratt to leave even though Hibberd’s friend had not yet
Ot ek hacy cpariorss o the bowliag ally, and
complain eir e m the bow , an
Bricgno’s response was to hit him in the face. I-Iibberdm#mn tg{)t out
of the car and went into the Mini Mart. When he came ou he
‘(‘lreachtelald in the car, grabbed his keys, and started [quickly] w

own the street. '

Briceno got out of the car and went after him. A few minutes
later, Briceno and Hibberd came walh?_back toward the car, which
was still parked at the Mini Mart. Briceno had a leather jacket
resting over his shoulder. Under the jacket, according to Pratt, was a
gun pointed at Hibberd. |

" “In a threatening way”, Briceno told Hibberd to get in the car.
When Hibberd failed to comply, Briceno fired a shot at his feet.
E;'Ieceggks told bystanders who heard the shot that it was “just

works. |

_ Hibberd got in the back seat of the car, and briceno got in the
driver’s seat. However, when Pratt told Briceno she would drive,
Briceno slid over to the front passenger seat. ‘

With Pratt driving, the car left the Mini Mart and went toward
Vancouver. Briceno kg;t_ the gun pointed at Hibberd, and he and
. Bri

* Hibberd were ceno told%?ibbqrd to “shut up” or be shot.
Hibberd respond ’m not scared to die , . . [’m not] going to
plead ford[ll_nﬁr]t}g% ike Larry did.” Briceno then shot Hibberd in'the
chest, and Hib died within minutes. |

| Exhibit 33, Briceno, Unpublished Opinion (10/93).
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47. The Court of Appeals rejected Mr. Briceno’s contentions on appeal
{ and affirmed the judgment and sentence, concluding: 1) there was sufficient

R —

| evidence to support the judgment and sentence; 2) the trial court properly

oo y
o

48. At the time Mr. Briceno committed the above offenses, he was a
| | parolee whose case was reviewed by the Indeterminate Sentence Review Board

" (ISRB). Mr. Briceno was convicted in 1981 following jury trial of first degree

—
w N

Defendant Briceno was convicted of first degree burglary and
second aee assault. These charges arose out of an incident in
which the defendant forced his waﬁl;nto the victim’s house and then
beat and kicked him so severely that he suffered cuts and bruise
Onappeal the only 1smesralsedlswhetherthemﬂcourtemdm

to find that the assault and burcg:ltg conwctlons merged so
that de endant could ﬁg?per be convi only of a single crime,
i.e., burglary in the enm Defendant does not challenge the
burglary conviction. Defi received concurrent sentences of 20
years for burglary and 10 years for assault. We

| Exh:b:t 36, Division Two, COA Ruling Affirming Sentence dated 10/82.
49. Because Mr. Briceno recexved concurrent sentences for the crimes of
| assault, the Court of Appeals declined to determine in response to Mr. Briceno’s

| arguments that these crimes merged. Id. Regarding future review of his case by
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| the Indeterminate Sentence Review Board, the Court of Appeals found no
| violation under double jeopardy principles and concluded:

~_In these circumstances, and because we are convinced that the
Board of Prison Terms and Paroles will be influenced — and well it
should be — by the actual facts of the assault rather than the niceties
of a formal conviction, we have no concern with any remote
“collateral consequences” or the “stigma” associated wi such a
conviction. Id., at 3-4. :

50. The Indeterminate Sentence Review Board (ISRB) revoked Mr.

Member George M. Johnson commented:

\
;

M. Briceno is a serious violent offender, who, after being

| Eiaroled, has been convicted of Murder First Degree. His lo
story of violence and assaultive behavior, coupled with the presen
conviction and its cold-bloodedness demonstrates a lack of
rehabilitation and fitness to remain in the community. Mr. Briceno
has a history of alcohol abuse which it is apparent he has not

addressed.

At this time, the full resources of the State should be brought.
to bear to incarcerate Mr. Briceno as long as the law allows. He has
clearly demonstrated that he presents a clear and imminent danger to
the citizenship of this State. It is recommended that his New
Minimum Term be extended to his actual maximum expiration date.
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Please be advised that your Final Discharge was issued
prematurely and is hereby rescmded Final DlschmPes will only be
1ssued after you have co tgo o eted three

m

e
co%ggum'gx, e conﬁnes of a sta con'ectlon_al
ole (RCW 9 95.110). When you are released from
conﬁnemen your current SRA sentence, you will be on parole on
your in |
Your ongmal parole order dated July 9, 1992 enclosed
remains in full force and effect. Failure toy abide by a(ny parolg

conditions, inc udm§ requirements upon release, may
result in revocation of parole an retum to the i mstg:tomon

| Exhibit 39, ISRB Letter dated 7/14/98, Subj: Final Discharge Restoring Civil

| Rights -

53.  Mr. Briceno cannot remember if he has regisfered to vote in the past.

| | Exhibit 40, Briceno’s Answerto Interrogatory No. 5. -
WASHINGTON’ N DISE EME W

54. A person convicted of an "infamous crime" is ineligible to vote.

| Wash. Const. art. VI, §§ 1, 3. "An ‘infamous crime' is a crime punishable by

l death in the state penitentiary or mpnsonment in a state correctional faclhty |

i RCW 29.01.080. Throughout its history, the state of Washington has maintained

\ laws that have disenfranchised convicted felons. See State v. Collins, 69 Wash.

‘! 268, 270-72, 124 P. 903 (1912); Territorial Law of 1866 (Rem. & Bal. Code, §

| 4755) Additionally, Washmgton has provided for other forms of civil

| punishment. See.e g,Wash Const. art. III, §25 art. II, § 7; RCW 42.04.020 (A
| person must be an elector to run for public office); RCW 2.36.070 (A person

\ must be eligible to vote to serve on a jury); RCW 11.36. 010 (A convicted felon

O o ~1 G A W N
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I‘ may not serve as a personal representative in a probate matter).
23 | . 55 Washington law provides several methods by which an ex-felon’s
civil rights can be restored, which has the eﬂ‘ect of restoring voting rights. If he
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| convicted felon may seek restoration of these rights through the issuance of a
‘ final discharge as entered by'fhg sentencing court. RCW 9.94A.220. Civil rights |
{ are restored under that statute when the sentencing court issues a certificate of
: discharge. If the certificate is not otherwise issued through routine process, the

| For crimes committed prior to July 1, 1984, a convicted felon’s civil rights may
| be restored by petition to the Indeterminate Sentencing Review Board. The
| issuance of a certificate of discharge by the board restores voﬁng rights. See
|RCW 9.96.050 (A p-erson released on parole may obtain a certificate of
| discharge from the Indeterminate Sentencing .Review Board (ISRB)); RCW

9.92.066 (A person given probation or a suspended sentence' may have his civil
| rights restored by the sentencing court)y RCW 9.95.240 (A person who has

‘ successfully completed probation may request the sentencing court to withdraw a

It

convicted felon can petition the sentencing court for discharge at any time. Id.

o0 N N b B W N
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; plea or verdict of guilty, which releases the person from the impairments of his
judgment and sentence). Additionally, a pardon by the governor has the effect of
| restoring civil rights, including the right to vote. RCW 9.96.010. |
i If the conviction was entered by a fed_eral ‘court, or the court of a
| jurisdiction other than Washington, then civil rights can be restored either by the
sentencing jurisdiction, or by a petition to the Washington Clemency and Pardons
| Board. The board may issue a certificate of restoration of civil rights, which is

o T R

56. Under RCW 29.07.080, an applicant for voter registration must
| swear under the penalty of perjury: "I am not presently denied my civil rights as

| a result of being convicted of a felony."
25 | //
26 11 //
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57. The Washmgton Supenor Court that sentences the offender retains
the jurisdiction to issue a certificate of discharge when the offender has

| in Washington must satisfy all requirements of his sentence before he may seek
reinstatement, including community service, post release. supervision, and
payment of legal financial obligations. After doing so, the offender may then
return to the superior court to request a certificate of discharge. Id. To the best of
[ Defendants’ knowledge, this is not an issue that Mr. Farrakhan has ever
| challenged in the courts that have sentenced him

58.  The superior court can review a contested or uncontested request for
| reihstatement upon a motion. Wash. Crim. R. (CrR) 8.2 provides that motions to
! the court in criminal cases are made to the superior court under the procedures set
forth in Wash. Civ. R, (CR) 7(b). Under Rule 7, the motion must be in wntlng,
settmg forth the reasons for the motion, the relief bemg requested, and it must
| | specify the documentary evidence relied upon by the moving party. Id. The
moving party must give at least five days notice to the non-moving party. CR
6(d). The moving party can serve the non-moving party by mail. CR 5(bX1);
| cR 6(e). Each county may include additional requirements in its local rules.
59. In addition, the Department of Corrections has further simplified
‘f procedures by having developed form pleadings to be used when the Department

requests the court to enter a certificate of discharge. Department Directive
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| when the offender has met all of the requirements of his sentence, including legal

N
w

requires the community corrections officer to complete the reinstatement forms

(8]
B

| financial obligations. These forms are then submitted to the prosecutor, who then

[ e N o8 4
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| forwards the forms to the court for entry. In these cases, the parties are in
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| agreement; the court would be entering the discharge by stipulation. In such

cases, the process is completed within thirty to sixty days. Exhibit 8, Affidavit of

Reynolds dated 9/25/97; and Exhibit 41, Excerpts of Diffley's Deposition, pgs 8, |
19, 17-20, 24,25, and 33. |

—

' ' : ISTRATION DUE TO FELONY
CONVICTION, AUGUST XND SEPTRMEER 1969

60.. For a sixty-day period between August 1 and September 30, 1999,
: Defendants’ counsel asked the county auditors from King, Snohomish, Thurston,

Yaknna, and Grant, and Kitsap Counties to monitor the numbers of notices of

felony conviction received by them for county residents and the numbers of

O 0 N N b R W N
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i‘ registered voters that each auditor cancelled. State law requires the clerks of
| court to notlfy the county aud1tor of the county of defendant’s residence of all

[ e )
W N =

RCW 10.64.021. County auditors also receive notices of convictions of county
| residents in federal courts from the Washington State Secretary of State. After

[ e
o0 -~ N th A

| cancelled pursuant to RCW 29.10.097.

61. During the two-month period in 1999, King County received 1020
notices of felony conviction for King County residents. After receiving these
i notices, the office cancelled enly 229 registrations (22%). Exhibit 11,
Declaration of Bob Bruce. Yakima County received 207 notices of conviction
| and cancelled 20 registrations (20%). Exhibit 42, Declaration of Doug Cochran.
Kitsap County received 207 notices of conviction and cancelled 52 registrations
| (25%). Exhibit 43, Declaration of Karen Flynn. Thurston County received 247

[ R
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notices of conviction and cancelled 50 registrations (20%). Exhibit 44,
Declaration of Sam Reed. Snohomish County received 373 notices of
| conviction and cancelled 71 registrations (19%). Exhibit 45, Declaration of Bob
Terwilliger.' Grant County received 48 notices of conviction and cancelled 9
| registrations (19%). Exhibit 46, Declaration of William L. Vamney.

62 The six counties received a total of 2102 notices of ‘felony

{ conviction during the two-month period in 1999. In total, they cancelled the

registrations of 431 voters as a result. This means that in the aggregate that only

63. Regardmg the history of African-Americans in Washmgton State,

Defendants present the testimony of Quintard Taylor, Phd., Professor of History
at the University of Washington in Seattle. Prior to the University of

| Washington, he was on the faculty of the University of Oregon in Eugene. Dr.
Taylor testifies that he has conducted extensive research on the history. of African

| Americans in the Pacific Northwest Region. Exhibit 47, Affidavit of Dr.

| Quintard Taylor, and Exhibit 48, Deposition of Dr. Taylor.

64. | Dr. Taylor has published a number of books on this subject. In his
| doctoral dissertation entitled, "A History of Blacks in the Pacific Northwest,
1788-1970," he presents a study of race relations in the region, and an historical

| comparison between the states of Washington, Idaho, and Oregon regarding the
political status of African-Americans in this region and the climate of racial
,discrimination during this period. It also explores the positions taken by these
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| states regarding their efforts to extend the right to vote to African-Americans,
| Asians, Hispanics, and Native-Americans. Exhibit 47, Affidavit of Dr. Taylor.

| Washington also presented African Americans an area of economic opportunity
i that lacked features of racial discrimination present elsewhere in the country. He
testifies that unlike Oregon (which became a state 30 years earlier), Washington
| does not have a history of laws that were designed to discriminate against African
Americans. Washington was the only state in the Pacific Northwest to pass a
| civil rights law before 1950. Washington’s first state legislature in 1890 enacted
{a statute prohibiting discrimination in areas of public accommodation.

— e
N = O

Washington’s 'popula_tion of African Americans grew rapidly due to job
| opportunities created by aviation and shipyard in Western Washington. He
| testifies that despite that growth in the African-American population, Washington

o
V8]

| did not have the same kind of discrimination noted in other major metropolitan
areas such as Chicago, Cleveland, or New York City. Dr. Taylor testifies
Washington lacks a history of blatant anti-Black violence. 1d.

| 66. Dr. Taylor testifies that the Black expenence in the Pacific

P
wn

e
O 00 -3

‘ Northwest, which spans nearly two centuries, reflects the incessant search for an
| area of this nation where Afro-Americans could live without social and political

NN
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n
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25 | other Northwest states, but not in Washington, in a series of Black exclusion laws
26 |
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during the 1840s, in the imposition of school segregation and anti-miscegenation
| laws in the 1940s and 1950s. Id.

67. During this period Afro-Americans were not subjected to
| comparable attacks as those directed at other non-white groups in the region.
| Blacks did, of course, face general racial restrictioné as did the other non-white

| groups, but except in the case of the Black exclusion laws of Oregon, they were
| usually not singled out for special legislation proscription. In addition Afro-
Americans protested against racial restrictions much more frequently and
articulately than the other groups and were able to overturn or at least nullify

fam—y
(=

i some of the more blatant measures. Id.

68. Dr. Téylor testifies that in his opinion, from an historical
perspective, there has not been any organized efforts to disenfranchise African-
| Americans or deny vbting rights to African-Americans based on race in the state
| of Washington. He notes that the Territorial Sufferage Act of 1867 was passed

[ e N e e e e e
O\O@\JO\U‘&MM—-

| say that there has not been or still exists forms of racial discrimination not only in
| the state of Washington but the entire region. Id. |

"~ 69. Dr. Taylor testifies that throughout its statehood, African Americans
 have played key political roles. For example, William Owen Bush was elected
; from the Olympia area and was elected to Washington State’s first legislature.
5 Dr. Taylor credits Bush with introducing the 1890 Washington civil rights law.

NN NN NN
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26 [ Id.; and Exhibit 48, Deposition of Dr. Taylor at pgs 103,104, and 112-114.
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70. The Court can take judicial notice that a century later, Norm Rice
| was elected mayor of the city of Seattle. In 1994, King County Councikhan Ron
| Sims secured the Democratic Party’s nomination for United States Senator.
. | Although he was defeated by Senator Slade Gorton, Mr. Sims received percent of
\ the vote. In 1996, Mr. Rice ran for Govemnor. Although he lost the Democratic
Party nomination to Gary Locke, who is Asian, he received the second highest
| number of votes in the September 1996 primary election. He received more

| votes than Ellen Craswell, who received the Republican. nomination that year.
Justice Charles Z. Smith an African-American, serves on the Washingion State
‘  Supreme Court. See Washington State Yearbook (1995) (1997).

71.  State Representatlve John Lovick represents the 44 Leglslatlve

\DOO--!GUI-F-LQN
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13
American. From the Census Blocks that comprise that district, African
Americans comprise only 1.2% of the population. (1, 528 out of 119, 838). Id.;
| See Washington State Yearbook (1999).

| W N STATE POP N

72. The 1990 Census counted 4,866,692 people in the state of
| Washington. Of those, 4,308,937 (88.5%) were listed as white, 149,801 (3.1%)
20 || were Black, 81,483 (1.7%) were Native American or Eskimo, 210,958 (4.4%)
21 | were Asian, 115,513 (2.4%) were of other races, and 214,570 (4.4%) were
| Hispanic. The report indicates that "[plersons of Hispanic origin can be of any

14
15
16

23 f race." Exhibit 51, 1990 Census.
24 |/
25 | //
26 f| //
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WASHINGTON STA: POPULATION
73. Dr. Peggy Smith is the Washington State Department of
3 |l Corrections’ (DOC) Planning and Research Administrator. Dr. Smith testifies
4]

DOC prisoners and individuals under DOC supervision as well as, percentages of
these populations as to race. She also provides monthly statistical data on total

6
7 |
8 { inmate population and community corrections population, active supervision and
o | inactive status. Exhibit 52, Affidavit of Dr. Peggy Smith dated 4/4/2000.

0] 74 Dr. Smith testifies that as of December 1999, the DOC prison
11 population was 14, 280 imﬁates. Of those, 71.1% (10, 152) were Caucasian,
12 [ 22.4% (3,199) were Afvican American, 3.6% (514) were Native American, and
13 2.3% (328) were Asian or Pacific Islander. Regarding Hispanic ongm, 13%
14 t (1,856) are Hispanic; 87% (12,424) are not of Hispanic origin. Id. |
15 | 75. Dr. Smith also testifies that as of December 1999, the outside of |
16 \ prison population of offenders under active DOC supervision was 55,543. Of
those, 79% (43, 790) were Caucasian, 14.2% (7,871) were African American,

| Islanders. Id.. |

76. Dr. Smith testifies that as of February 29, 2000, the total
| Washington Prison Population was as follows: Inmate Population - 14,621;
22 1 Community Corrections Population Active Supervision -55,771; Community
23 || Supervision - 18,345; Community Custody/Placement - 3,509; County
24 Confinement - 2,835; Monetary Supervision Only - 24,779; Misdemeanor -
25 | 3,732; Parole/Probation - 234; Other -2,337; and Inactive Status - 34,230.

26 | Exhibit 53, Affidavit of Dr. Peggy Smith (Part 2) dated 4/4/2000.

19
20
21
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77. Dr. Smith testifies that duﬁng her employment with DOC over the
| last fifteen years she has looked at trends in prison population and report on

Native Americans have remained stable. Consequently, changes in prison
population along racial lines have not been significant topics of discussion.

I . . T SR P N

78.  Dr. Smith further testifies that although she is aware of commentary

by researchers expressing concems of increased incarceration rates of minority

—
N = O

offenders, she has not found this to be true based on her experience in
| Washmgton State. Id. |

—
- W

1
1
1
\
|
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79. The Washington Supreme Court formed the Minority and Justice
|

Commission in 1990 as a successor to the Washington State Minority and Justice
t Task Force, “established by the Washington State Supreme Court in 1987 in
1 response to leglslanon which sought to improve the treatment of racial and ethnic
minorities in courts and the legal system throughout the state of Washington.”
| Exhibit 54, Washington State Minority and Justice 1995-96 Report, p. 1. Since
1988, Washington State Supreme Court Justice Charles Z. Smith has chaired the
commission under both names. The Minority and Justice Task Force conducted
public forums regarding the issue of racial bias within the state court system; the

NN = e e e
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task force also conducted research. From its research and forums, the Task Force

(W)
Y

25 | concluded that minorities or persons of color believe there is bias in the legal.
26 |
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system. The Task Force also concluded that minorities are underrepresented in

the court system and in the legal profession. Id.

80. The Task Force recommended establishment by the Washington
| Supreme Court of a permanent Mlnonty and Justice Commission. In October
| 1990, the Supreme Court established the Commission for a period of five years

&

| “to identify problems and make recommendations to ensure fair and equal
I treatment in the state courts for all parties, attorneys, court employees and other
| persons.”  In July 1995, the Washington Supreme Court exiended the
i Commission another five years. Id. This year, the Washington Supreme Court

(V-T- - TE E- S

extended the commission for another five years. Id.
81. The Commission has consisted of a number of judicial officers from
| the Washington courts, attorneys including prosecutors and defense attorneys,

e
S e

| community services representatives, and university professors. Id.

Ja—
W

82. The commission is composed of a number of sub-committees. A

e T
v

| workforce diversity subcommittee has developed a work force diversity

| education program to assist “court personnel [to] learn strategies for increasing
L the racial and ethnic diversity of their professional staff.” Id. As aresult of their
‘ work, training -programs have taken place throughout the state of Washington.

1‘ An Education _Sub-commlttee has focused on educating court personnel on “tools
[ and strategies for increasing cultural awareness and mutual respect among those

|
| persons who deliver court services.” Id.. This includes a one-day cultural

| cultural differences in the work place and to improve participant’s effectiveness

N N R e mm s
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diversity education program to increase participants’ awareness of the impact of

nN
W

24 -as eniployees in such a workplace. For example, participants complete a
25 || questionnaire to help them understand how prejudices and stereotypes are formed

26 | and to distinguish between acknowledging differences and stereotyping others.
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lc_L The Commission includes a Research Subcommittee, which allocates
| budgeted funds and conducts research projects.

\

t 1998. The report opened with the following statement of purpose:

]

83. The Minority and Justice- Commission submitted another report in

The Mmon and Justice Commission pursues its mandate to
determine whether racial and ethnic bias exists in the courts of the
state of Washington. To the extent that such bias exists, we are
charged with taking creative steps to overcome it. To the extent that
such’ 1tasi does not exist, we are charged with taking creative steps to
prevent i

D G0 ) O W B W N

Exhibit 55, 1998 Report, Minority and Justice Commission.
\t 84. The Commission reported that it had hosted a meeting in May 1998
|

[T
o

| of its counterparts of other states and Canadian provinces. The Commission has
| created a website to make available Commission and subcommittee meetings, a

-
[

| List of research reports and publications, and other information available to the
publlc Id. .

85. The Commission also reported that by 1998, its education
| subcommittee had sponso:;red “three cultural diversity education workshops and

[ A T e
-] N W W

two conferences on the theme “‘Courts in an Inclusive Society.”” The

[\ I
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While ﬁndmg that raee and %ender did mpact declsrons on
pretrial release and prosecutor’s
recommendation, regardless of the senousness of the offense and
other factors, the rt did not conclude that disparities in bail and
pretrial detention decisions result from overt-prejudrcral acts by
court officials. Rather, the cases have to do with the {hgamzatlon of
tht.:l etgurts ];nlr_rtcsi the rules and guidelines estabhshed by the legislature
and the co

The report recommended the court seek remedies that focus
rimarily on the context and structure of decision-making, rather
an on individual decision-makers.

Exhibit 55, at 7. ,
87. The Commission’s 1998 report announced a number of projects

o0 3 N AW N

meludrng (1) a “judicial education program for use in judicial conferences and

o
L=

at the Judlmal college in response to Dr. Bridges’ report 2) preparatlon of a
11

12 |
|

13

14 |

| “workforce diversity directory for Washington State courts” to be published in

1 the year 2000. Id. at 8-9; See Exhibit 63, Kato Declaration (regarding revisions

19

88. Dr. Bridges is a professor of sociology at the University of
20 t Washington and a former member of the Washington State Minority and Justice

, 2l | Commission. The Commission requested Dr. Bridges to conduct a survey
2 regarding racial and ethnic dispositions in pretrial release decisions in King
2 County, Washington. He completed the report in October 1997. Exhibit 56,
24 George Bridges, Ph.D., 4 Smdy on Racial and Ethnic Disparities in Superior
zz Court in Bail Pretrial Detention Practices in Washington. Dr. Bridges’ study did
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| Dot pertain to any of the six individually named plaintiffs in this action. His
study was also limited to pretrial release procedures in King County, not other

89. The 1997 pretrial release study pertained to King County courts’

} processing of pretrial release decisions under Washington Criminal Rule (CrR)

{ which provides in pertinent part:

(b) _Relevant Factors. In determining which conditions of
release ‘'will reasonably assure the accused's appearance and
noninterference with the administration of justice, and reduce
to others or the community, the court shall, on the avail
information, consider the relevant facts including but not limited to
the length and character f the accused's resudence in the
community; the accused's em 1{g}ilent status and history and
financial condmon, the accused's ily ties and relationships; the
accused's reputation, character and mental condition; the accused's
history ¢ of response to legal process; the accused's criminal record;
the willingnes lagons.lble members of the commumty to vouch
for the accuseds nel hty and assist the accused in com &zrm
conditions of release; the nature of the charge; any o actors
in catm eaccusedstlestothecommumty, he” accused's past
record to victims or witnesses or mterference with
mtnesses or the admmxstranon of justice; whether or not there is
evidence of present threats or intimidation directed to w1messes, the
accused's past record of committing offenses while on pretn
release, robanon or Parole and the accused's past record of use of
or deadly weapons or ﬁrearms, especlally to
victims or. w1tnesses

\oaoQme.th
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‘ WASHINGTON MINORITY AND JUSTICE 999 -
| "STUDY K "W‘ L1 is.li‘i ";'! J‘!‘xl*)ﬂia NICITY ONCE ”ml"lmLPIJ NL
SENTE \L[&Lﬂ PROCESSES FOR DRUG OFFENDEIGS
90. - The Washington State Minority and Justice Commission initiated a
study to examine “the role of race and ethnicity in the case processing and
sentencing of felony drug offenders in three counties in Washington State.”

| Exhibit 57, Final Report, December. 1999, “The Impact of Race and Ethnieity on

N NN NN
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H
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26 | Charging and Sentencing Processes . . .” at 1. The counties studied were King,
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| Pierce, and Yakima counties because “they sentence roughly half of the felony
| drug offenders in the state and because these counties sentence nearly three-

91. This study was conducted for the Minority and Justice Commission
by Rodney L. Engen, Ph.D., Randy R. Gainey, Ph.D., and Sarah Steen, Ph.D.
92. The study consisted of information gathered from detailed
| interviews of judges, prosecuting attorneys, public defenders, and other court
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The central question driving this report is whether or not racial and
ethnic mmontles receive di erentlal treatment at stages in case
ﬁfoce ior to sentencing. If so, such differences could result in

di sentencing of similar offenders, but those disparities
would be “masked” by legal factors (i.e., offense seriousness and
offender score? at the time of sentencmg That is, if
pmctlces or p. ea negotiations are different for minority and white

, this could contribute to differences in conviction offenses

and conse uently differences in sentencing, that are not attributable

to actual oifending behayvior, In this "we have presented both

quantitative and qualitative data i m an effort to assess whether race
and ethnici act ¢ and sentencmgnpractlces in three
counties in Two central findings emerge
pertaining to this issue. Flrst,tlhls study finds that charges are
routmely c ed between initial lmg and conviction. Second and
more this study finds that these charges are, for the
most not related to race or ethmclty

| Exhibit 57, at 68.
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94. The report concluded that the routine changes in the charging of
such offenses were “driven largely by concerns about [scarce] resources.”
| Exhibit 57, at 68. If anything, the study found that White offenders were less

CHANGES TO VOTING LAW % ﬁ i E& CTICES IN WASHINGTON

95. Washington State has never enacted Jnn Crow laws or other forms

96. Washington has been a bellwether state in the area of voting rights.
; Washington’s chief elections officer, Secretary of State Ralph Munro, testifies
that during his almost-twenty year tenure as Secretary of State that one of his top

| 97. Secretary Munro testifies that Washington has a long tradition of
encouraging its citizens to register and vote, without imposing undue barriers. At
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1] the time he took office in 1981, voter registration had already been made
| available at a number of government offices. These included the offices of

3 | county auditors, as well as various locations where deputy registrars had been

| appointed. There was no requirement of a loyalty oath, literacy test, or similar
! barriers to participation.‘ The law required deputy registrars to be located in every
| precinct, or group of precincts, and at every city and town clerk’s office, public
| school and fire station. Id.

98. Secretary Munro further testifies that in 1984, at his urging the
| legislature also added a requirement that voter registration be made available at
10 all state offices that were convenient to members of the public. Id. |

11 99. Secretary Munro believed, however, that additional progress could
12 be made toward reglstermg more eligible voters if the state could make
13 |
14 | deputy registrar. Based upon this belief, Secretary Munro advocated the
15 | enactment of both state and federal laws designed to facilitate voter registration.
16 | | | |
17 | 100. In 1993, Congress enacted a new federal law commonly known as
18 the National Voter Registration Act (NVRA). 42 USC § 1973gg et. seq. The
19 | ' '
20 |

- el .

registration available without requiring the voter to appear physically before a

gx'oup and include them within the democratic process, and that he therefore
| supported both federal and state legislation designed to facilitate voter
| registration. Indeed, Secretary Munro was publically credited by Congressman
Al Swift with originating the idea of registering voters through motor vehicle
{ licensing offices. Id., Declaration of Ralph Munro, Attachment A at p. 4

22
23
24
25
26
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101. The NVRA includes three major components, two of which were
i adopted as state law in Washington prior to the federal enactment. These include
; registration through motor vehicle offices (“motor voter”) and registratioh by
! mail. Id., Declaration of Ralph Munro. Washington began providing an

1

| effect, as a result of state legislation that Secretary Munro advocated in 1993,
Laws of 1993, c. 434. The third component of the NVRA, registration through
certain state agencies, did not have a direct parallel in prior Washington law,
f although Washington has made voter registration forms available through state
offices since 1984. Exhibit 58, Declaration of Munro.

102. Secretary Munro testifies that he urged the adoption of the NVRA,
| and the state legislation in Washington that preceded it, in order to encourage
| voter registration by all eligible citizens, including registration by members of
| racial and ethnic minority groups. As he testified before Congress, he believes
| that one of the primary purposes of such methods of voter registration is to reach
\ out to members of under represented groups in this society and encourage them
! to participate in the democratic process. Id.

| 103. In addition, during his tenure as Secretary of State, Mr. Munro also
| sought to increase voter participation in the form of actually casting votes. His

office has pursued several methods of doing so, including ongoing absentee
voting, voting by mail, and assuring that our polling places are accessible to the
handicapped. Id. Each of these methods removes barriers to voting. The first
| two remove barriers by permitting voters to cast ballots by mail at their

DEFENDANTS’ STATEMENT OF 41 ATTORNEY GENERAL OF WASHINGTON
MATERIAL FACTS PO Box 40116
Otympis, WA 98504-0116
(360) 586-1445




Case 2:96-cv-00076-Rp'\4\/‘ Document 129 Page 42 ofli Filed 08/01/2000

convenience. The third assures the literal removal of physical barriers by
requiring that polling places be accessible. Secretary Munro advocated the
| adoption of both state and federal legislation requiring polling places to be
| accessible, enacted before the Americans with Disabilities Act. Washington has

[

|
!w led the nation in assuring that polling places are accessible. Id.

| 104. Secretary Munro has also made it a priority to work with various
| racial and ethnic communities in this state in order to facilitate voter registration
; )d participation. This includes workmg with media outlets that specifically
1 serve racial and ethnic mmonty communities, such as newspapers and radio
‘ stations whose audiences consist pnmanly of members of such groups. Secretary
| Munro has used paid advertising in such media as a method of reaching out to

\DOO'-JO\UIAWM
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members of minority communities and providing them with information and
| access to the voting process. Id. .
105. Secretary Munro has also worked with the Washington ‘Hispanic

[y
L ]

| Affairs Commission, which is a state agency, to conduct seminars on voting and

| with students regarding the importance of voter registration and voting. Id.
106. Additionally, Secretary Munro has made voter registration materials
and voting information available in languages other than English, even though
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| Braille and large print versions, as well as on cassette tape Washmgton was the

first state to produce a Voters Pamphlet in Braille. Id.

107. The 1970 Washmgton State Legislature directed then- Secretary of
| State Ludlow Kramer to “conduct a study of the problems of minority voting in
| the State” and to report its findings to the Legislature. Defendants present the
! testimony of Assistant’ Secretary‘ of State Donald F. Whiting, who served as
| Executive Director to the Council on Electoral Reform established in April 1970.

The Council was composed of 43' members. including, among others,

o0 s N W N

| representatlves of Native American, African Amencan, and I-hspamc
| communities.” The Council held a series of public hearings throughout the state

[y
o

i during the spring and summer of 1970. The Council issued a final report to the
state Legislature summarizing its findings and makjng recommendations for
future legislation. Exhibit 59, Declaration of Donald F. Whiting,.

108. The Council found that, while there were some problems assoclated

et et ek el e
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primarily with minority groups (particularly concermng language), most of the

o
=)

barriers to participation that they found were not unique to minorities. The
Council did not find practices or procedures that were specifically designed to

—
-~ .

discourage or prevent minority participation as such, but did find aspects of the
| state voter registration laws that inhibited the participation of all voters, including
| minority citizens. The Council made a series of recommendations, reflected in
the report, designed to facilitate participation in the electoral process, both for
! members of minority communities as well as others. Mr. Whiting testifies the

N N NN e e
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five major recommendations of the Council involving voter registration were all
| accomplished within the four years following the release of the report.
| Centralization of the voter registration records at the county level was adopted by
the Legislature in 1971 (Laws of 1971, ex sess., ch. 202, § 4). The obsolete
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statutory language about literacy tests and citizenship was eliminated in 1973
| Laws of 1973, 17, ex. sess., ch, 21, § 3). Voter registration records were
computerized in 1974 (Laws of 1974, ex. sess., ch. 127, § 12). The obsolete

Council on Electoral Reform represented a high level governmental effort to
| examine barriers to voter registration, and to encourage greater participation in

o o0 - ~J o 1%, L ("] [

| our democratic processes and institutions, with a particular emphasis upon
minority groups. Id. | |

109. Since 1970, Washington’s efforts to expand voter participation have
been extended in far more dramatic ways This includes: (a) 1984 legislation

[
(=

11
12
13 |
14
15 |
16
17
18
19 |

; convenient to the public (Laws of 1984, c. 211, § 2); (b) 1990 legislation offering
opportumnes to register to vote while applying for or renewing a drivers license,
t commonly referred to as “motor voter” (Laws of 1990, c. 143); and (c) 1993
{ legislation permitting registration by mail (Laws of 1993, c. 434). Washmgton |
| adopted the first two of these several years before those methods of voter
1 | registration became federally mandated. Exhibit 59, Declarauon of Whiting.
20 i Based on its success in Washmgton, Secretary of State Munro supported
21
22
2 | _
24 | 110. Mr. Whiting testifies that over the three decades 'in which he has
25 | worked with election administration, he has found that, i in practice, local election

26 |
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| all legally qualified citizens, including minorities, and that they have not been
reluctant to introduce reforms that improve the ability of members of minority
groups to regmter and vote. Exhibit 59, Declaration of Whiting.

111. Yakima County Auditor Doug Cochran testifies that in his county,
\ the auditor’ s office has taken substantial steps to facilitate participation by racial

{ minorities, most obviously Hispanics, in the electoral process. Yakima County
includes a sizable Hispanic population. Exhibit 60, Supplemental Declaration of
Doug Cochran. These efforts date back at least as far as the mid-1970’s when
! Mr. Cochran’s wife, Bettie Ingham, served as county elections supervisor and
: ! later as county auditor. In the mid-1970’s she arranged for the appointment of bi-
| lingual deputy voter registrars, a practice that continued up until the time that
| registration by mail became available in the 1990’s. Id. Later during the 1970’s,

O 3 N W e W
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| ballots, be provided in bilingual form. That requirement was removed following
| the 1980 Census, but Mr. Cochran testifies that his office continues to provide
i voter information, including voter registration forms, voter information

— et b ek e
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| federal law does not require it. Id.

[
[

112. Defendants are aware of no appellate decision in either the
| Washington Court of Appeals or the Washington State Supreme Court where the
‘ court reviewed a granting or denial of a request for reinstatement of civil rights, a

[ )
W

24

25 | Judgment. To defendants’ knowledge, this issue has not been litigated in the
26 [ appellate court. :
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113. Neither county auditors nor the Washington State Secretary of |

do not ask the registrant to state their race or etlmlmty Exhibit 61, Excerpt of
Deposmon of Dave Elhott pages 38 to 42. Mr. Elliott testified that this is done in

| Ofﬁce of the Secretary of State acts as a condmt for various voter registration
| applications, such as those submitted by mail or through motor vehicle licensing
| offices or other state agencies. The Secretary’s office receives those applications

i that led to their disenfranchisement. Id.
| 116. . In Washington, county auditors, with only limited exceptions, only
| remove the names of convicted felons from the voting rolls based on the receipt

| without the knowledge of the election officials. Id. |
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117. Election officials play no role in the restoration of civil rights or
voting rights. Under Washington law, this is a function of the criminal justice
| system. Id. | |

118. Defendants are not aware of any case in Washmgton State in which

2

xooo'-.laxu-

dlsenfranchlsement laws

| 120. Defendants are aware of no historical record mdlcatmg that
| Washington’s felon disenfranchisement laws were intended to result in
| disenfranchisement of African Americans, Hispanics, or Native Americans.

| 121. Defendants are not aware of any proposal made to the 'Washington
State Legislature modifying voting rights laws based on allegatlons of

|
\,
i
|
|
|
i

15 \ disproportionality of racial or ethnic groups of those conthed under Judgments
16 || and sentences.
17 | 122. Defendants are not aware of any historical, statistical, or other
18 _ factual data indicating the presence of any of the following factors:
19 a. That Washmgton has any history of official discrimination affec
African Americans, Higpamcsl:yor Native Americans to reglst%nerg
20 vote, or otherwise participate in the democratic process.
21 b.  That voting in Washmgton State is racially polarized.
22 c.  That Washington State has ever used unusually large election
districts, majority voter requlrcments anti-single shot provisions, or
23 | * other voting practices or procedure that may ce the o ity
! for discrimination in the state against Aﬁ'lcan Americans, Hispanics,
24 | or Native Americans
| d.  That Washington State has ever denied African American, Hispanic,
25 § or Native American voters access to any candidate slating process.
26 |
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¢ That African Americans, Hispanics, or Native Americans have been
hin in_their ability to participate in the electoral ss
because of discrimination in education, employment, and health,

f. That political campaigns in Washington State have boen
_charactgl?ized by overt and subtle racial appeals. ¢

g  That there is any significant lack of responsiveness by elected
officials to the particularized needs of minority groups.
RESPECTFULLY SUBMITTED this_3 / day of July, 2000,

CHRISTINE O. GREGOIRE
Attorney General .

Assistant Attorney General |
JEFFREY T. EVe'gN WSBA #20367
Assistant Attorney General '

DEFENDANTS’ STATEMENT OF 43 ATTORNEY GENERAL OF WASHINGTON
MATERIAL FACTS Criminal Justice Division
. . PO Box 40116
Olympia, WA 98504-0116
© (360) 586-1445 ’




