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MEMORANDUM IN SUPPORT

INTRODUCTION

As the State of Ohio became the ultimsteng state for the 2004 Presidential election,
both major political parties, and their alliesncentrated on their get out the vote effort. A
major portion of that included epific and focused voter registi@ drives. It has been
estimated that 800,000 new voters registeratierState of Ohio for the 2004 election.

While the vast majority of these registoats were honest, eligible people choosing to
exercise their rights, unfortunately, not evemygée registration was legitimate. According to
reports, Jive Turkey Sr. haccdome a resident of Cuyahogaubty and sought teote in the
2004 election.SeeScott Hiaaserfkowl play ‘Jive Turkey Srfops Cuyahoga’s phony-voter list
Cleveland Plain Dealer, October 22, 2004, attacheektv@s Exhibit A. Likewise, Dick Track,
Mary Poppins and Michael Jorddned to make appearances the voter roles in Defiance
County. See Id Registration fraud resulted inethHamilton County Board of Elections
investigating ACORN after 4,000f their 63,000 new-voter card®uld not be deliveredSee
Jim Siegel, Thousands of new-voter cards in Ohio undeliverafilee Cincinnati Enquirer,
October 20, 2004, attachedrét® as Exhibit B.

In other places in Ohio, new voter registvas were withheld by organizations and were
submitted in bulk on the registration déad, 30 days before the electiorkeeScott Hiaasen,
County voter total climbs; Cuyahoga rolls exceed 1 millidhe Cleveland Plain Dealer,
October 13, 2004, attached heras Exhibit C; Alice iomas and Catherine CandisiBgople
Rush to Register; In Columbus, and acrossmhtion, voters’ ranks swelled by newcomé@ise
Columbus Dispatch, October 5, 2004, attachedtbexs Exhibit D. In addition, some groups

failed to submit voter registration cards by the deadl®eeCindi Andrews Alleged fraudulent
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voter cards scrutinizedlhe Cincinnati Enquirer, October 3)04, attached herets Exhibit E;

Mark Brunswick,High-stakes registration ffrts fuel an industry; Controversy can sometimes
follow the groups helping the major parti@he Star Tribune, Octobé&8, 2004, attached hereto

as Exhibit F. This led to difficulties for Ohio’s boards of elections who were required to add
these new names to the voter rolls, checkrtitls, compile an accurate voter log for the 2004
general election, deal with challges to some of these new vesteand prepare for the election
itself.

The State of Ohio was not the only place in the country that saw issues arising from voter
registration. Nationally, someoter registration firms hadedided to simply destroy the
registration cards of some tife new voters they solicitedSeeStephanie Desmoifor voters,
officials, a season of anxiety; Area electiboards swamped, fear problems; Election 200
Baltimore Sun, October 29, 2004, attached hereto as Exhilfita@paign Roundyprhe San
Francisco Chronicle, October 23, 2004, attaclmedeto as Exhibit H; Jeremy Milarsky,
Democrats Gain Most New Voters In Counityyestigation Under Way On Sign-Up Tactics
Sun-Sentinel, October 22, 2004, attachedetoe as Exhibit I; Jerry SepeFlorida probes
activists’ voter-registration efforfThe Washington Times, October 23, 2004, attached hereto as
Exhibit J. In Colorado, while being inwegated for several hundred fraudulent voter
registrations, an ACORN regiondirector attempted to justifyraudulent vote registration
efforts by stating “Registration dud is different than voterdud. Just because you register
someone 35 times doesn’'t mahry get to vote 35 times.SeeValerie RichardsorColorado to
tackle voter-fraud fearsThe Washington Times, October 14, 20Gtached hereto @&xhibit K.

And in Michigan, Project Vote and anotherteo registration group were investigated for

possible voter registration fraudSeeDawson Bell,Campaign Workers Suspected of Fraud;
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Voter Registration Problems Probddetroit Free Press, Septeml&3, 2004, attached hereto as
Exhibit L.

Against that backdrop, the Ohio GenerasAmbly enacted a comprehensive elections
reform bill — House Bill 3. One of the prowsis of House Bill 3 requires non-governmental
entities who provide compensation to people teagage in voter registration activities to
provide their names on each card they subrhilte provisions also require each person who is
registering voters for one of treesrganizations to complete an lame training segen. It also
requires each of these employees to return thmses to the Secretary of State, the correct
county board of elections, or the United States migilin 10 days of the form being completed.
Despite the enactment of this Igigition, voter-registration groupsrdmue to be imestigated for
fraudulent registrationsSeeAaron Marshall and Diane Suchetk&gter registrations examined
for fakes The Cleveland Plain Dealer, August 11, 20G6ached hereto as Exhibit M; Robert
Vitale and Mark Niquette500 new voters might not exist; Stateivists might be charged over
guestionable registrationd’he Columbus Dispatch, August D06, attached hereto as Exhibit
N; Lisa AbrahamSummit to look at voter cards; Regatons turned in by ACORN workers
come under scrutinyAkron Beacon Journal, August 12, 20868ached hereto as Exhibit O.

In an unusual lawsuit, the Plaintiffs in tlwase have claimed that clear and precise words
are vague and that the State@ifio must comport its laws to the private plaintiffs’ business
models. Since the Plaintiffs have failed tatstany claim for relief under the constitution or any
statute, this Court shouttismiss their complaint.

. STATEMENT OF FACTS
Registering to vote in Ohio is incretlibeasy and can be accomplished at numerous

governmental offices, libraries, deputy registrafrsnotor vehicles, and other offices throughout
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the State. Organizations condugti“voter registration drives” aronly a small fraction of the

ways that a person could become a legally regastt voter in the State of Ohio. House Bill 3,

Ohio’'s comprehensive elections reform biWjas written and enacted as a result of the

experiences Ohio had during the 20feneral election. Some oftlprovisions othat bill seek

to curb the illicit behavior of groups sucis ACORN that submitted thousands of voter

registration forms after the deaddimad passed for registering vatéor the general election. In

order for the court, however, to understand the reigulaat issue in the oasit is incumbent to

first examine voter registration laws@hio both pre- and post- House Bill 3.

A. Ohio Has Historically Maintained Highly Liberal Voter Registration Laws

That Allow Any Person To Register ToVote At Numerous Governmental
Offices As Well As Through Private Voter Registration Drives.

Under Ohio law, in order to be eligible to rstgir to vote, one must turn at least eighteen
years old at the next ensuing Noveer election, be a citizen of the United States, and will have
resided in the county and precinghere the person is registered & least thirty days at the
time of the next election. R.C. 8 3503.07. Ohmosinty boards of elections are legally required
to supply a sufficient number dfank voter registration forms gbat any eligible person in the
State can register to vote. R.C. § 3503.08.

The State of Ohio has provided numerous waysnidividuals to register to vote so that
people can feel secure their registration will belenaffective, instead of handing their forms to
organizations such as ACORN that have a history of failing to deliver registration forms until
after the registration deadline passed. R.C.@3®(A). Ohio law, for example, requires that
any designated agency have a person withinabgahcy who coordinatdbe voter registration
program. Furthermore, each designated aggmnaylic high school and vocation school, public

library, and county treasurer isquéred to provide voter registrati applications ahassistance.
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R.C. 8 3503.10(B). Each designated agenagasired to have emplegs who are trained on
voter registration issues. R.C. 8§ 3503.10(E)(Ihose employees are responsible for accepting
either new voter registration apgations or changes of addrdesms. R.C. 8 3503.10(E)(2). If
the designated agency primarily helps the disablgid State funds at persons’ homes, then the
designated agency must offer voter registrationises at the disabled person’s home as well.
R.C. 8 3503.10(E)(3).

The Secretary of State is responsible faparing and requiring the designated agency to
display in a prominent locatioa notice that identifies the ®n designated to help with
registrations, the person’s duties, and wheat therson is available to assist with voter
registration duties. R.C. 8§ 3503.00( Furthermore, nothing i®hio law would limit a local
board of education, a school psuintendent, or a school ipcipal from promoting voter
registration programs including the usepekr programs. R.C. § 3503.10(J).

Ohio law also requires that whenever a perapplies for a drivers’ license, commercial
license, state identification card, motorcycle licemseenewal, that the gaty registrar of motor
vehicles offer that person thepportunity to either registeto vote or to update his voter
information. R.C. 8§ 3503.11. In addition, thecdb county boards of ettions are legally
required to make sure that all of these preioosentioned places for voter registration be made
free of barriers for handicapped access. R.C. § 3503.12.

The Plaintiffs have mentioned numerous tirtiest they have a need to do quality control
checks in order to make surathhey or their agents do ratbmit fraudulent voter registration
cards. However, Ohio law has always made it dleat the legal responsibility for assuring the
accuracy of all information on a \@tregistration card rests solely on the local county board of

elections; it has never rested, even phytiaon any private organization doing a voter
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registration drive. R.C. § 3503.12. And both pttim and after the passage of House Bill 3, a
private organization doing voter ragiation is legally obligated to turn over all voter registration
forms, even if that private orgaation has irrefutable proof th#tte voter registration form is
fraudulent. R.C. § 3599.11.

Finally, Ohio law has alwayscognized that any eligible s®n may register to vote or
update their voter information ahy designated office, deputy regar of motor vehicles, public
high school, vocational school, giblibrary, office of the court treasurer, branch offices
established by the local board of electionswali as in person, through another person, or by
mail at the office of the Secesly of State or locaboard of elections. R.C. § 3503.19(A).
People can obtain voter registration formgperson, by mail, by telephone, or through another
person by contacting either the Secretary ofeStatthe Board of Elections. R.C. § 3503.19(B).
As soon as the board of elections receives ubier application and is satisfied as to the
truthfulness of the statements contained on thawm fethe board of elections legally obligated
to place that person on the voter rolls émdotify the applicant. R.C. § 3503.19(C).

B. House Bill 3 Enacted Certain Limited Provisions Meant To Cure Problems

The State Of Ohio Encountered AsA Result Of The Actions Of The
Plaintiffs In This Case.

As demonstrated in the introduction to thistion, the Plaintiffs in general, and ACORN
in particular, withheld mor¢han 1,000 voter registration fosnduring the 2004 election. The
people who filled those forms ouherefore, were unable to vote in the 2004 general election
because ACORN decided not to timely submit thegmfortunately, is appears that ACORN has
continued to violate Ohio law by collectingdasubmitting voter registration forms that purport
to register deceased people to vadsemeAaron Marshall and Diane Suchetkéter registrations

examined for fakeS'he Cleveland Plain Dealer, August 2006, attached hereto as Exhibit M;
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Robert Vitale and Mark Niquettdg00 new voters mightot exist; State divists might be
charged over guestionable registratiopriBhe Columbus Dispatch, August 11, 2006, attached
hereto as Exhibit N; Lisa AbraharBummit to look at voter cards; Registrations turned in by
ACORN workers come under scrutiljkron Beacon Journal, August 12, 2006, attached hereto
as Exhibit O.

One of the new requirements of House Bill 3 was to require any person receiving
compensation for registering voters to return amgysteation form entrustetb that person to the
appropriate board of elections tor the Secretary of StatdrR.C. 8 3503.19(B)(2)(c). However,
in order to aid people who were receiving congadion for registering vets, the Secretary of
State was obligated to develop and make aviailaver the internet eegistration form and a
training program. R.C8 3503.29(A). Each year, a person who expects to receive compensation
for registering voters is obligated register with the Secretary 8tate and is also obligated to
complete the Secretary’s training program and g¢a sin affidavit attesting to that fact. R.C. §
3503.29(C). House Bill 3 novequires the paid ciatator to submit compted voter registration
forms that were entrusted to him to the boarelettions. He is also required to submit a copy
of his affirmation attesting to completing thecBaary’s training courseR.C. § 3503.29(D). He
is allowed to send in one affirmati per bundle of registration forms.

Finally, House Bill 3 slightly modified the palties for violations of Title 35. As noted
above, it has always been a violation of Olaiev for a person who helps another register to
knowingly destroy, or help another to knowinglysttey any completed regjration form. R.C.

§ 3599.11(B). Likewise, it has always been aatioh of Title 35 for ay person to knowingly
fail to return any registration form entrusted tattherson to the board efections on or before

the thirtieth day before the electiohd.
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Recognizing that several ACORN employeesemdolating this prohibition, House Bill
3 slightly modified thes prohibitions. Pursuant to thewm@rovisions of Ohio law, no person
who helps another register outside of an ddfisioter registration placshall knowingly fail to
return any registration form entrusted to that per® any board of elections or the Secretary of
State within 10 days after the foimmxcompleted. R.C. § 3599.11(B)(2)(a).
. LAW AND ARGUMENT

A. The Recently Added Provisions Of Hase Bill 3 Are Rational And Do Not
Interfere With The First Amendment Rights Of Any Of The Plaintiffs.

The newly enacted provisions of House Bilk&quiring circulators to complete a training
course with the Secretary of State’s officeidentify the applications that they have submitted,
and to submit the voter registration forms they halb&ained to the board efections within 10
days are rational restrictions whipreserve the integrity of Ohio&ections system. In general,
States must, and the constitution permits them to enact “reasonable regulations [on] parties,
elections, and ballots t@duce election and campatrelated disorder.” Timmons v. Twin Cities
Area New Party520 U.S. 351, 358 (199¢ijting Burdick v. Takushb04 U.S. 428, 433 (1992).

The regulations imposed upon paid voter regigin employees are not subject to strict
scrutiny. Only regulations that impose “severgdens on plaintiffs’ rights must be narrowly
tailored and advance a compelling state intere$trimons 520 U.S. at 358. Regulations that
impose a lesser burden on the plaintiffs’ rights will “trigger less exacting review, and a State’s
‘important regulatory interests’ will usually ough to justify ‘reasonable, nondiscriminatory
restrictions.™ Id. citing Burdick 504 U.S. at 434.

While examining any First Amendment challengf this type, a court must “weigh ‘the
character and magnitude of tlsserted injury to the [plaintiffs’] ... First and Fourteenth

Amendment [rights] ... against ‘the precise intesqait forward by the State as justifications for
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the burden imposed by its rule,’” taking into coesadion ‘the extent to which those interests
make it necessary to burdére plaintiff's rights.” Burdick 504 U.S. at 434uoting Anderson
v. Celebrezze460 U.S. 780, 789 (1983). Furthermore, “Bimte’s interest in protecting the
integrity and fairness of the electoral process is paramowiahkenship v. BlackwelB41 F.
Supp. 2d 911, 921 (S.D. Ohio 20G4§d 429 F.3d 254 (8 Cir 2005).

The Plaintiffs have failed to demonstrateher in their complaint or their motion for a
preliminary injunction, any severe burden upontliest amendment rights.Since they have
failed to allege any severe burden on their dérst Amendment rights, this case should be
dismissed.

1. Ohio’s laws requiring voter regidration workers and volunteers to
return voter registration forms only to a board of elections or to the
Secretary of State’s office do not se&rely impact the Plaintiffs’ rights
to free association or speech.

Ohio Rev. Code 88 3503.19(B)(2)(c) and 3599.4uire voter registration workers and
volunteers to return voter regigtion forms to a boardf elections or the Secretary of State’s
office. These statutes assure accountability enpirt of those who gather voter registrations
and protect those who are attempting to registesote by ensuring thdheir voter registration
cards will be submitted to a board of electionstter Secretary of State in a timely manner.
Contrary to the Plaintiffs’ allegations, eébe provisions do not ualy burden any First
Amendment right.

This statutory provision mandates respongybiin returning a vagr registration form
with the person who obtained tinegistration form. It only nles sense to mandate that the
person who obtained the regiation form in a drive be required then submit tt form to the

government so that the person who filled floem out will be assured he will have his

registration processed.
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The Plaintiffs in this case cannot seriouslyimten that they can ask people to fill out
voter registration forms but would retain ardfiAmendment right to do with those forms
whatever they choose, including holding the formiosm that the person who filled out the form
would be prohibited from voting in an electiordouse Bill 3 simply articulates the common
sense proposition that whenever a person gets armqhson to fill out a voter registration form,
that person has the legal responsibility to make thedorm is returned to the board of elections
or Secretary of State’s office so that the gameent can then process the voter registration

information.

This regulation is a reasonable way to ensure that people who fill out voter registration

cards will have those cards processed. As a result, it easily passes constitutional scrutiny.
2. Ohio’s laws requiring compensated voter registration workers to pre-
register with the State of Ohio donot unduly burden political speech
or association and are proper State reglations that do not violate the
First Amendment.

In Buckley v. Am. Constitutional Law Foundatiof?5 U.S. 182, 198 (1999), the
Supreme Court recognized that the State of @dim had a substantial interest in identifying
petition circulators and in makirgure that such circulators woldbe subject to subpoena by the
Secretary of State in case therere any problems with any petitis they circulated. Although
the Court struck down a requirement that petitiooutators be registeredbters, it noted that
the interest “in reaching law vialors, however, is served by tleguirement, upheld below, that
each circulator submit an affidavit setting caipong several particularf)e ‘address at which
he or she resides, includingetstreet name and number, tlitg or town, [and] the county.™Id.
quotingColo. Rev. Stat. § 1-40-111(2) (1998).

Much like the situation irBuckley Ohio’s pre-registratio, training, and affirmation

program serves to make sure that an ind&iduho helps a person retgr to vote understands

10
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how to properly fill out a voteregistration card, is known to the&etary of State so that he can
be subpoenaed if he registengebple who, for example, areakased or non-existent, and that
he clearly identifies which forms he submitted.

As noted above, Ohio had a problem in 200¢h\wome private voter registration drives
registering Mickey Mouse and Jive Turkey, S8eeScott Hiaasen-owl play ‘Jive Turkey Sr.’
tops Cuyahoga’s phony-voter listleveland Plain Dealer, Octab22, 2004, attached hereto as
Exhibit A; The reasonable regulations requirpepple who work with pvate voter registration
drives to register with the Secretary of Statel take a training program will make sure that
these individuals will realize that they are commdgta criminal violation of Ohio law if they or
others fill out a voter registration form as MickBlouse or Mary Poppins. It will also let the
State of Ohio determine exactly who the person was who submitted the voter application for
Mary Poppins so that criminal charges agathat person will be easi¢o pursue. Under the
prior system, these private votegistration drives could simplyury the Mary Poppins card and
claim that they were unsureawtly who obtained the card. Sualsituation would make it very
difficult for a prosecutor to prova violation of Ohio law. However, by requiring the person
who obtained the card to sign an affidavit, il wake it easier for pracutors to bring charges
against a person who submitted a Mary Poppins ¥gper registration card. Since the Supreme
Court has recognized that such quieement and interest is legitimate, the Plaintiffs have failed
to make out any First Amendment violation.

3. House Bill 3's requirement that paid voter registration workers
provide the name of their employer do not violate any person’s First
Amendment rights.
Any requirement that a paid registration warlsubmit the name of his employer to the

State of Ohio is a simple regulation meant émtool the integrity of Ohio’s voter registration

11
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system and does not violate the First Amendmafthile the right of free association may be
protected by the First Amendment, “neither trghtito associate nor theght to participate in
political activities is absolute.”Buckley v. Valeo424 U.S. 1, 25 (1976&)iting CSC v. Letter
Carriers, 413 U.S. 548, 567 (1973). The State’sss@nable regulations requiring a paid
circulator to list his emplyer on a voter registration form dasst in any way interfere with that
circulator’s first amendment rights.

Recently, the Sixth Circuit upheld a regument that all campaign contributors to
candidates in Akron, Ohio be requiredreport theirhome addressed-rank v. City of Akron
290 F.3d 813 (6th Cir. 2002). In dismissing a fassociation challenge,dltourt noted that the
disclosure provisions “serve a significant governtakinterest in providing an accountability
mechanism to track campaign donornsl @afeguard against corruptionld. at 819. The court
summarized their holding by noting that “[tjoquere donors to provide their home address does
not add any substantial burden that ugdaulrdens their right to associationd.

The same is true in requiring paid votegistration circulators tdist their name and
address on the form that they have circulatikghrovides araccountability mechanism for each
registration form circul@d by a paid circulatdr. It also safeguards against corruption because
the State of Ohio is quickly able to determine thsponsible party fomg particular registration
form. Disclosure of a registrar's employer organaatlso furthers Ohio’snportant interest in
regulating those organizatiots see if any of them have sysiemroblems with their registrars.

It would allow the State to see both if certairganizations would be in need of additional

training or if certain aganizations have particular problemgharegistration fraud. There is no

! None of the plaintiffs have standing to argue the First Amendment rights of potential voters who might register
through their drives. However, even if they had such standing, there would be no First Amendment violation.

2 Since many of these paid circulators may be paid per aegistration basis or regeia bonus for the number of
registration forms they submit, they have a financial incentive to turn in false voter registration forms.

12
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substantial burden whatsoevt#rat would fall upon any organization in this case, or any
organization in Ohio. The PIdiffs have, therefore, failed tstate a free association claim.

4, House Bill 3's requirements concerning paid registrars do not unduly
interfere with the right to engage inthe political process or place an
undue burden upon the plaintiffs’ right to vote.

In order to attempt to state a claim that the requirements of House Bill 3 somehow
interfere with the rights of Ohioans to registevtde, the Plaintiffs apparently believe that were
it not for their efforts, there would not be a registl voter in the Stataf Ohio. As has been
previously demonstrated, Ohio has numerousnags that registevoters including various
designated agencies, public high schools, vocdtisctzools, agencies that provide services to
the disabled, county treasurers, county boardsledtions, the Secretaof State, and deputy
registrars of motor vehicles. R.C. 8§ 3503.19(A3egistration cards can be returned to these
State sponsored registration entitiepé@nson or by mail. R.C. § 3503.19(B)(2).

As noted throughout this brief, these reasdmand common sense regulations on paid
registrars serve an interest in making suretti@tegistrar and the orgaation he is working for
are properly following Ohio law. These regtibns also do not in any way limit voter
registration efforts in Ohio. If the plaintiffs ftese to continue theiprivate voter registration
efforts, Ohioans can continue to registelmay myriad of places inatling their local library,
local government offices, local public high schdotal vocational schoobr their local deputy
registrar of motor vehicles. They can also simplyuest a voter registration form from the Ohio
Secretary of State or their local board of etewd. Thus, any minor regulation on these paid
organizations in no way interferes with the righitvote or the right t@ngage in the political

process. Ohioans are still free to vote andtgage in the political poess. The only difference

13
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is that paid registrars must receive some tnginand must turn their v@t registration cards in
to the board of elections in a timely manner.

As has been demonstrated, the Plaintiffs Haied to make any claim that the changes
the State of Ohio enacted in HewBill 3 interfere with their FitsAmendment rights. Similarly,
the Plaintiffs cannot state a claim that anytteé changes made in House Bill 3 are void for
vagueness.

B. The Changes Made By House Bill 3 Are Clear And Can Be Easily

Understood By A Reasonable Perso®f Average Intelligence As To What
Conduct Is Prohibited So That The Plainiffs Have Failed To State A Claim
That Ohio’s Statutes Are Void For Vagueness.

An examination of the statutes at issue iis tase show that any reasonable person can
quickly and easily determine what conduct psohibited concermig voter registration
applications. As a result, the Plaintifislegations that R.C. 88 3503.19(B)(c) and 3599.11 are
unconstitutionally void for vagueness is incorracid that claim should be dismissed. Any
examination of these statuteseals them to be unambiguous as their plain and obvious meaning
are clear.

The classification of a statute as véal vagueness is a significant mattéiited States
v. Caseer 399 F.3d 828, 838 (6th Cir. 2005). Federal tohave repeatedly held that courts
must resort to every reasonable constructionoider to declare a statute constitutional.
Columbia Natural Res. v. Taty®8 F.3d 1101, 1105 (6th Cir. 199%rt. denied516 U.S. 1158
(1996);Screws v. United State325 U.S. 91, 98 (1945).

A statute is unconstitutionally gae if it denies fair notice dhe standard of conduct for
which the citizen is to be accouhbte, or if it is an unrestrictedelegation of power which leaves

the definition of its terms to law enforcement officetsonardson v. City of East Lansirg96

F.2d 190, 196 (6th Cir. 1990). “The standard for vagss in a criminal statute is if it defines

14
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an offense in such a way that ordinary peophnnot understand what is prohibited or if it
encourages arbitrary or drgminatory enforcement.”United States v. Avan®07 F.2d 623, 625
(6th Cir. 1990).

It does not matter that the Istature could have chosen alelaor more precise language
in its formulation. United States v. Powel23 U.S. 87, 94 (1975). “Condemned to the use of
words, we can never expect mathematical certainty from our langudgeayned v. City of
Rockford 408 U.S. 104, 110 (1972). Rather, the omlgstitutional requirement is that a person
of ordinary intelligence can “stebetween lawful and unlawful conductld. at 108. Thus, the
law must be permitted to have “flexibility and reasonable breadth rather than meticulous
specificity.” Id. at 110.

A reasonable person can examine the laggud R.C. 88 3503.19(B)(2)(b) and (c) and
3599.11(B)(2)(a) and determine what behavier permitted. Since these statutes are
unambiguous to any person of ordinary intelhge and their plain meaning is clear, the
Plaintiffs have failed to plead a void for vagussielaim. Thus, this Court should dismiss those
allegations and deny the Plaintitiny emergency injunctive relief.

1. Since a person of ordinary intelgence knows the meaning of the word
“return,” that statutory provisi on is not void for vagueness.

Throughout their motion for a preliminary injuran, the Plaintiffs have attempted to set
up a false dichotomy of if they are not allowedewiew voter registration forms, then they will
return fraudulent voter registration forms to bsadd elections. (Motion for Pl at 12). They
also make the blatantly false statement that wthey review applicabins that is the best
guarantee that no false registrationsratarned to the board of electionisl.

As has been noted above, prior to the passag®use Bill 3, Ohio law mandated that all

completed voter registration forms be returriedthe boards of eléons. Ohio Rev. Code

15
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3599.11 (2005). Thus, if the Plaffg actually failed to deliverany registration forms to the
boards because they believed the forms to halédant, then the Plaintiffs committed a blatant
violation of Ohio criminal law. On the otherrn@ if the Plaintiffs followed their statutory duty
and turned those fraudulent forms over to the d®af elections, it is #thboard and the county
prosecutor, not the Plaintiffs,h@ have the legal duty to ascertdie truthfulness of the voter
registration card. Thus, the Plaffg' review of those cards is simply a review for their own
business purposes, not a revighat is necessary or evbeneficial under Ohio law.

R.C. 8 3503.19(B)(2)(c) requires a persorhbanreceives compensation for registering a
voter ... [to] return any registration form entruste that person by an applicant to any board of
elections or to the office dhe secretary of state.” Additionally, R.C. 88 3599.11(B) and (C)
require an individual who helps ahet individual register to vot® return the voter registration
applications to a county board otetions or the Secretary of State.

The plain language in these sitais is perfectly elar and understandaliie a person of
average intelligence. House Bill 3 requires pegson who receives compensation to register
voters to return that registration form to the lobaf elections or the étretary of State. The
dictionary defines “return” asto put, bring, take, give, or sernghck to the original place,
position, etc.” Random House WebssaUnabridged Dictionary 1645 (2001).

There is no prohibition in the statute for thedp@egistrar from first giving the completed
voter registration form to his employer for themayer to review the form for internal quality
control. The employer, however, is prolds from returning the card. Rather, that
responsibility rests squarely where it should thvthe paid employee who actually received the

voter registration card in the first place.

16
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As further evidence of the clarity of thisagite, the Secretary of State has promulgated
rules as required by House Bill 3. The Secretary has defined the word “returning” as “delivering
a voter registration form to an @hcounty board of elections, tl@hio secretary of state or the
United States postal service.” O.A.C. § 1MAD2(C). Neither the atute itself, nor the
administrative code promulgated undex #uthority of the statute, are vague.

The Plaintiffs’ argument that these statyt provisions are unconstitutionally vague
because they do not specify whether an orgaoizatan mail forms to the Secretary of State or
board of elections on behalf of their employet#erapts to create a statutory issue that simply
does not exist. The statute itself requireseimployee who obtained tiweter registration form
to return it to the bodrof elections. He can mail it or drapoff in person. However, it is his
legal responsibility to return the form. Jumtcause the Plaintiffs seem to not like the plain
reading of a statute is no reason to find thatus¢ void. Because it is clear what House Bill 3
means when it says the paid employee must réf@icompleted voter registration form, it is not
void for vagueness. Thus, thdk&im should be dismissed.

2. Any reasonable person can understand what “compensated” means in
House Bill 3 so the Plaintiffs havdailed to state a void for vagueness
claim.

Compensation, in an employment or evemprancipal/subcontractorelationship, is a
simple term whose meaning has been cleaaflumg time. The Federal Fair Labor Standards
Act (“FLSA”) requires any coverk person who works more thdorty hours in a week to be
“compensated” at one and one-half times his @grdte. 29 U.S.C. 807(a)(1). Michigan’s
overtime statute repeats the federal formulich. Stat. 8§ 408.384a. Ohio’s minimum wage
statute defines a “wage” simply as “compdimsadue to an employd®y reason of employment,

payable in legal tender of the ltkd States or checks on bankseertible into cash on demand
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at full face value, subject to the deductionsgrges, or allowances permitted by the rules of the
director of commerce under section 4111.05 ofRbeised Code.” R.C. § 4111.01(A). Thus, it
is clear that when dealing with an employmsyte situation, compensation is remuneration due
for rendering a service to an employer or principal.

Likewise, the federal income tax code deB “gross income” to include “compensation
for services, including fees, commissions, fringenefits, and similar items.” 28 U.S.C. §
61(a)(1). Similarly, Ohio’s personal income faw defines “compensation” to mean “any form
of remuneration paid to an employee p@rsonal services.” R.C. 8§ 5747.01(D).

When looking at employment or tax statutke word “compensation” is not generally
defined. Rather, other wordsre defined to mean competisa. As such, a person of
reasonable intelligence, when examining the radnmeents of House Bill 3 should be able to
determine that when the statute speaks abagl@deing “compensated” for registering voters,
it simply means people who have been paithis is obvious upon any examination of the
statute.

House Bill 3 mandates the Secretary of &ttt develop a “training program for any
person who receives or expedts receive compensation forgistering a voter.” R.C. 8§
3503.29(A). Likewise, except fowuplic officials or employees who are specifically exempted,
any person who ‘“receives or expects to rec&ompensation for registering a voter” shall
register with the Secretary of State; complite training program; sign an affirmation stating
the registrar's name, address,ptoyer, birthday; and affirm thahe person has followed Ohio’s
voter registration lawsR.C. § 3503.29(C).

The dictionary definition ofcompensation” further enforcélis point. “Compensation”

is “something given or received as an equivafentservices, debt, loss, injury, suffering, lack,
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etc....” Random House Webster's Unabridged iDr@ry 417 (2001). Thushe easiest way for
the Plaintiffs to determine whether they have received “compensation” for their activities is to
ask themselves whether they would owe federal or state tax on the item they have received. If
they do, then they are registaginoters in return for “compensation” and are obligated to follow
those provisions. If they do not owe federaktate tax on what they have received, then they
are not receiving “compensation.”

Since the meaning of “compensation” &undantly clear to persons of average
intelligence, it is not void for vagueness. Thus,Rlantiffs have failed to properly state a claim
and that claim should be dismissed. Likewise, Btaintiffs have failed to state any cause of

action under the National Voter Registration Act.

C. House Bill 3's Requirements Do Not \late The National Voter Registration
Act And, Therefore, The Plaintiffs Have Failed To Plead Any Violation Of
That Act.

Because the State of Ohio has not vedathe requirements of the National Voter
Registration Act, the Plaintiffs have failed state a claim under the NVRA and their claim
should be dismissed. The purpose of the NVRA is fourfold:

) To establish procedures that will iease the number of eligible citizens who
register to vote in eléions for Federal office;

. To make it possible for Federal, State, and local governments to implement the
Act in a manner that enhances the parétign of eligible citizens as voters in
elections for Federal office;
. To protect the integrity dhe electoral process; and
. To ensure that accurate and current voter registration rolls are maintained.
42 U.S.C. § 1973gg(b).

Because none of the requiremeatdHouse Bill 3 interfere or viate any of these purposes or

any of the requirements of the NVRA, tR&intiffs have not stated a claim.
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1. House Bill 3 does not impede voteregistration so it does not violate
the National Voter Registration Act.

The National Voter Registration Act “requireg thtates to accept voter registration forms
in three ways beyond those through which the staikmtarily elect to accept them: registration
by mail, registration in person at various officiatations (so-called “registration places”), and
registration in conjunction ih driver licensing.” Wesley Education Foundation, Inc. v. Cox
408 F.3d 1349, 1353 (11th Cir. 200&)ing 42 U.S.C. 8§ 1973gg(b).Thus, the NVRA sets a
floor on acceptablenethoddor voting registration.ld. “[T]he use of a private registration drive
is not a mode of registration at all. Rathersia method by which private parties may facilitate
the use of the mode of regation by mail, for which the Aaloesprovide.” Id. (emphasis in
original).

Furthermore, when dealing with a votegistration form, the NVRA “details what the
form may contain, what the fornrmustcontain, as well as what the formust notcontain.”
Gonzalez v. State of Arizogna006 U.S. Dist. LEXIS 42309 4t12 (D. Ariz. June 19, 2006)
(attached). As the district court @onzalezcorrectly recograed, “there is no indication in the
language of the NVRA itself that states are poabd from requiring additional information,
such as proof of citizenship, when pessing voter registtian information.” Id. at *14. The
plaintiffs in Gonzalezsought a temporary restraining oragaiming that the State of Arizona
was violating the NVRA when it started requiring\eter registration forra to include proof of
citizenship in order tprocess the applicationin rejecting the requé$or emergency injunctive
relief, the district court notethat the NVRA “does not act ascailing preventing states from
enforcing their own laws regding voter qualifications.”ld. at 19.

The Gonzalez case is illustrative when addressing Question 15 of Ohio’s voter

registration application. Questi 15 does not attempt to altemy of the registration methods
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required as a result of federal law. It dowd attempt to lower the floor set by the NVRA.
Instead, it merely serves to find out the idenbfythe paid circulator and requires that paid
circulator to attest to the fathat he circulated the forrand that he has followed Ohio’s
reasonable governmental regulasowhen he did so. Notig in the NVRA pohibits such
behavior.

2. Ohio’s voter registration laws do not impede voter registration and
are not violative of the NVRA.

As noted above, the purpose of the NVRA iss& specific methods that States must
follow in registering voters for federal elemtis. Nothing in House Bill 3 violates these
requirements. House Bill 3 correctly requires that completed voter registration forms be returned
to the county boards of electiomsthin 10 days of being completed. Such a requirement helps
voter registration efforts because it assures \thtdr registration forms will be processed in a
timely manner and that all eligible registrantfl ine entered into th State’s voter rolls.

Plaintiffs’ reliance onWesleyis misplaced in their effort to show House Bill 3 violates
the NVRA. InWesley the Court upheld the district cowtgrant of a preliminary injunction
requiring the State of Georgia to accept sidyef “bundled” voter registration applications
which were collected and timely mailed into thec&tary of State from a private organization’s
voter registration drive. Thcourt found that, under 88 19738@)(2) and gg-6(a)(1)(D), the
NVRA required that “valid registration forms deliverbg mail and post-markedn time to be
processed” and that the bundled applicatiahsssue met this reqement. 408 F.3d at 1354
(emphasis added).

Unlike Cox Ohio’s challenged legislation has resttablished an “anti-bundling” policy.
Ohio’s disputed legislation merely requires that an applicant, a person submitting a form on

behalf of the applicant, or eompensated voter registrar return a registration form to the
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appropriate location within the appropaatme. O.R.C. 88 3503.19(B)(1)-(2)(c) and 3599.11(B)
and (C)(2). Additionally, unlike th&eorgia Secretary of State @ox the Ohio Secretary of
State would never refuse to actagegitimate voter registratidorm on the basis of a failure on
the part of a compensated registrar failing tostegiwith the Secretary of State, complete the
mandated training or sign the affirmatiortla® bottom of the vet registration form.

Additionally, Ohio’s voter rgulations do not impede orrmdinish the use of postcard
registration, they merely requitbat voter registration forms breturned to the proper location
within a certain time period. Bse regulations allow for a coemsated registrar to personally
send a bundle of collected voter registration fornetteer a board of elecin or the secretary of
state.

The return of collected voter registratiborms to the organizens of compensated
registrars prior to their return to either a boaf@lections or the seceey of state would violate
the plain language of the challenged statutd¥/RA subsections 6(a)(1)(B) and (D) mandate
that a state “shall ensure that any eligibpplecant is registered to vote***if the valid voter
registration form of the applicars postmarked” and “received by the appropriate State election
official” by the appropriatedate. 42 U.S.C. 81973gg-6. Accomgly, Ohio has regulated the
time and location of return ebter registration applications.

3. House Bill 3 does not limit the altity of private organizations to
conduct voter registration drives and does not violate the NVRA.

Nothing in House Bill 3 limitsthe ability of private aganizations to conduct voter
registration drives. The only thiribat it requires is that par@gistrars undergo training, return
the registration forms in a timely manner, and finally, that they specifically identify which
applications they submitted. Plaintiffs fail to explain how Ohio’s voter registration laws limit the

ability of private organization® conduct voter registration dgs. Nothing in the challenged
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statutes limits the abilit of the organizational Plaintiffs toonduct voter registration drives.
Ohio Rev. Code 83503.29 simply requires compiasaoter registrars to: (1) complete on
online training program; (2) registeith the Secretary of Statand (3) sign an affirmation with
identifying information and confirmation thateyn have registered, completed the training
program and will comply with all ggiicable voter registration laws.

These requirements do not frustrate thelitgbof organizations to conduct voter
registration drives, especiallynsie these organizations alreadguiee all employees to complete
mandatory training prior to regesing voters. Compiat at § 53. It carbe argued, that by
providing this training to comperntga voter registrars, the State is actually eliminating a step
that these voter registration orgaations would otherwise perform.

Ohio’s voter registration laws simply ensure that that the compensated individuals who
help citizens register to voteeagualified to do so. This protecOhio voters from potentially
incompetent actions of unqualified voter registrars.

4. The NVRA does not prohibit the Sate of Ohio from requiring paid
circulators to undergo training.

As mentioned earlier, the NVRgets a floor on the manner in which registrations can be
returned to the States. Nothing in the NVRA itself prohibits a State from requiring a paid
circulator to undergo training befoogrculating, however. The pldiffs incorrectly allege that
Ohio’s laws diminish any righto self-register. Application for Preliminary Injunction at 34.
Instead, the requirements of House Bill 3 hagebearing on self-registering. They only are
applicable to paid circulators. Thus, the Plaistifave failed to allege any claim or any need for

emergency injunctive relief on this basis.
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D. House Bill 3 Does Not Violate Sectio2 of the Voting Rights Act and This
Claim Should be Dismissed.

In order to remedy the historical disenfraisement of certain minority groups, Congress
passed the Voting Rights Act, 42 U.S.C. § 197Bhis Act prohibits any voting practice or
procedure that results in “a denal abridgement of the right ahy citizen of the United States
to vote on account of race or color....” 42 U.§8A973(a). In order to show a violation of this
Act, a minority group must demonstrate that assalt of the challengegaractice or procedure:

“[Blased on the totality of circumstances, it is shown that the political processes

leading to nomination or ettion in the State or pabfl subdivision are not

equally open to participation by members of a class of citizens protected by

subsection (a) in that its members hde®s opportunity than other members of

the electorate to participate in the political process and to elect representatives of

their choice.”

42 U.S.C. 81973(b). The protect® provided for by this Act, as well as the Equal Protection
Clause and the Fifteenth Amendment “are a@maly at ensuring equal political opportunity:
that every person’s chance to form a majority & shme, regardless of race or ethnic origin.”
Nixon v. Kent County76 F.3d 1381, 1392 (6th Cir. 199@n(bang. The essence of a claim
under 8 2 of this Act is that thelectoral law,practice, or structure feracts with social and
historical conditions to causagn inequality in the opportunés enjoyed by black and white
voters” to elect representatives of their own choidéornburg v. Gingles478 U.S. 30, 47

(1986). The Supreme Court has held that a coust assess the impacttbie contested practice

or procedure on minority electoral opportigs “on the basis of objective factors.Id. at 44-

% These factors include the: (1) history of voting-relatedrifisnation in the State, (2) extent to which voting in the

State is racially polarized, (3) extdantwhich the State has used voting practices or procedures that tend to enhance
the opportunity for discrimination against the minority group, such as unusually large election districts, majority
vote requirements, and prohibitions against bullet voting, (4) exclusion of members of the minority group from
candidate slating processes, (5) extent to which minority group members bear the effects of past discrimination in
areas such as education, employment, and health, (6) agerbbr subtle racial appeals in political campaigns, and

(7) extent to which members of the minority group have been elected to public office in the jurisdiitigtes

478 U.S. at 44-45. In addition, evidence that the etedfficials are unresponsive to the needs of the minority
group and the policy underlying thea8's use of the practice or prooeel may have probative valuid.
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45. There are two types of Voting Rights Act elai— vote denial and vote dilution claims. 42
U.S.C. § 1973(a).
1. The Plaintiffs have failed toallege any vote denial claim.

Vote denial is a state practicegmocedure that results in actuldnial of the right to vote
on account of raceSee id. In Count IV of the Complaint, Rintiffs’ claim that House Bill 3 is
in violation of the VRA becausis effect is to “hamper paid voter registration efforts which
target racial minority communities.” Complaint, § 4Bhey conclude that “theesult of H.B. 3 is
the denial or abridgment of the right to vote of racial minorities.” Compl&irtd7. The
Plaintiffs have failed to alleger plead the challenged statutesuadly interfere with a minority’s
ability to register to vote and,drefore, to elect repsentatives of theirhoice. The challenged
regulations apply uniformly tall types of voter registratioefforts and do not affect the
registration of racial minorities any more thatier voters. The cHahged regulations do not
restrict or deny an individual'sght to vote. Any eligible citizesan register towote at public
libraries, post offices, and boards of electioaurther, any inconveence the restriction may
impose on voter registration organizations is noteatual denial of thendividual registeree’s
right to vote.

2. Plaintiffs have failed tostate a vote dilution claim.

Vote dilution occurdgf: (1) the minority group is suftiently large and geographically
compact to constitute a majority in a single-memdhistrict; (2) the minority group is politically
cohesive, and (3) the white majgrvotes sufficiently as a bloc to enable it to defeat the
minority’s preferred candidateGingles 478 U.S. at 50-51. The minority group must establish
all of these factors to praif on a vote dilution claimld. at 50. Upon successfully establishing
these prerequisitethe plaintiffs must also show that, undie totalityof the circumstances, the

challenged regulation deprives a minority groupaf equal measure of [iiical and electoral
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opportunity” to participate in thpolitical process and ett the representatives of their choice.
Johnson v. De Grand$12 U.S. 997, 1013 (1994).

Here, in Count IV of the Complaint, Plaintifisonclude that “the result of H.B. 3 is the
denial or abridgmentof the right to vote of racial minorities.” Complairff, 147 (emphasis
added). Plaintiffs have failed to allege mlead any facts that walilsupport a claim of vote
dilution. There is no indication that the challedgegulation would dejwe any minority group
of an “equal measure of political and electoopportunity” or dilute the minority vote.
Therefore, Plaintiffs’ have failed to establighviolation of Section »f the Voting Rights Act
and Count IV of their Complaint should be dismissed.

E. The Attorney General And Secretary Of State Are Entitled To Qualified
Immunity.

Qualified immunity shields government offads from liability in their individual
capacities and for money damagedt is an “immunity from suit rather than a mere defense to
liability; and ... it is effectively lost if a case is erroneously permitted to go to tBalitier v.
Katz,533 U.S. 194, 200-201 (2001). Qualified immumitt only shields governmental officials
from trials, it also serves as a shield prohilgitiany discovery until such time as a court first
rules on the issueMitchell v. Forsyth472 U.S. 511, 526 (198%ennedy v. City of Cleveland
797 F.2d 297, 299 (6th Cir. 1986).

Courts engage in a three-step process wheed with a claim ofjualified immunity.

First, based upon the applicable law, do the facts as alleged by the plaintiff show a constitutional

or statutory violation has ocoed? Second, did the violatianvolve a clearly established

4 Based upon the terms of the complaint, it does not appatthe Plaintiffs have brought suit against Prosecutor
Bevan-Walsh in her individual capacity. As a result, she has not invoked the concept of qualified immunity. She
does, however, join in the arguments about whether or not the Plaintiffs have alleged any violation of their federal
constitutional or statutory rights in order to demonstrate that the Plaintiffs have failed to allege any cause of action
against her.
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constitutional right of which a reasonable persvould have been aware? Finally, did the
plaintiff offer evidence that shows the gowment official's conduct was objectively
unreasonable in light of clearly established constitutional rigl@sPnes v. Wright449 F.3d
709, 715 (6th Cir. 2006)iting Sample v. Baileyd09 F.3d 689, 695-96 (6th Cir. 2005). As has
been demonstrated, the Plaintiffs have failedlkege that DefendanBlackwell and Petro have
engaged in objectively ueasonable conduct that violateéde clearly established federal
constitutional or statutory rightsf the Plaintiffs. Furthermor@ reasonable government official
in the position of either the Secaey of State or the Attorney Geral would not realize that any
actions taken as a result of House Bill 3 violateel Plaintiffs’ constitutional rights. Thus, both
of these Defendants are entitled to qualified imity and the Plaintiffs’ claims for monetary
damages should be dismissed.

F. The Plaintiffs’ Application For A Preliminary Injunction Should Be Denied

Because The Plaintiffs Have Not Demotisated That They Are Entitled To
Emergency Injunctive Relief.

The Plaintiffs have failed to either demoasér or articulate how they are entitled to
emergency injunctive relief and this court stlibdeny that request. Before a Court can grant a
preliminary injunction, it musexamine four separate factord:) whether the movant has a
“strong” likelihood of success on the merits; (@hether the movant would otherwise suffer
irreparable injury; (3) whether issuance of adiprmary injunction would cause harm to others;
and (4) whether the public interasbuld be served by the issuarafea preliminary injunction.
McPherson v. Michigaiiigh Sch. Athletic Ass;n19 F.3d 453, 459 (6th Cir. 1997) (en banc).
These four factors are not prerequisites for issear a preliminary injunction, but they must be
balanced and, accordingly, the first factor thikelihood of success” may depend on the strength

of the other factorsDayton Area Visually Impaired Persons v. Fished F.3d 1474, 1480 (6
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Cir. 1995). Often, this first factor is gissitive in the First Amendment contex@apobianco v.
Summers377 F.3d 559, 561 {6Cir. 2004).

Furthermore, the standard for granting alipr@ary injunction is more “stringent” than
that required for summary judgmenhieary v. Daeschner228 F.3d 729, 739 (6th Cir. 2000).
This is because “the preliminary injunction is‘axtraordinary remedynvolving the exercise of
a very far-reaching power, which is to be lgab ‘only in [the] limited circumstances’ which
clearly demand it.'1d. quoting Direx Israel, Ltd. v. Breakthrough Med. Cor@52 F.2d 802,
811 (4th Cir. 1991) (internal quotations omitted). Faintiffs have failed to articulate in their
motion any legitimate basis upon which they are entitled to a court order preventing the
Defendants from enforcing the challenged legislation.

1. The Plaintiffs have failed to showa strong likelihood of success on the
merits.

As has been previously demonstrated, trengffs have failed to state a claim under
either their constitutional or statutory theories. Since the Plaintiffs have failed to state a
cognizable claim, they have not shown a strong likelihood of success on the merits. Thus, their
request for preliminary injuncteé relief should be denied.

2. Plaintiffs have failed to show irreparable harm.

The Plaintiffs have failed to demonstrate that they will suffer an irreparable injury if the
Court does not issue a preliminary injunction, @hne fact that they have suffered no injury
warrants a dismissal of their complaint. The Plaintiffs offer only speculation on future injuries
that may occur and generally allege that bheeaof Ohio’s voter igastrar registration and
training programs “Plaintiffs [sic] been forced to drastically cut back on its [sic] voter
registration activities in Ohi@and to divert substantial msrces from its [sic] speech and

associational activities to comply with the wjeonerous restrictions.”  Application for
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Preliminary Injunction at 39. Plaiffs offer no explanation fothe alleged diversion of their
resources as the modest training program isdrekereadily available telaintiff organizations
and all paid voter registrars iae Internet. Even if some tfe individuals or organizations do
not have direct access to thaemet within their organizains, public libraries offer public
access to the Internet and registrars could yeassit a local library and complete the online
registration. The challenged gislation serves Ohio’s imp@nt regulatory interests of
preventing election fraud and ensuring thtegnity of the States election process.

Plaintiffs are also incorredh arguing that the direct retu provisions found in Ohio’s
laws “prevents Plaintiffs from conducting thaioter registration drivesn an effective and
efficient manner.” I1d. As explained lbove, Ohio’s direct returmprovisions simply require
compensated registrars to return the voter negish forms they gather to a county board of
elections or the secretary ofas#, in person or via the U.&ail in the statutorily mandated
allotted time period. Ohio Rev. Cod8503.19(B)(c); Ohio RexCode 83599.11(C); Ohio
Admin. Code 111-12-02(c). It seems counterinteitirat a law that reqes the individual who
gathers the voter registration card to returniritself or herself coulgossibly have any impact
on the efficiency or effectiveness of any orgaition. If anything, having those who gather the
registration cards return the eotregistration cards themselves streamlines the process and
limits.

Further, the registration artdaining of compensated voteegistrars does not burden
political speech. Individuals have the right todmditically active, butOhio may still implement
regulations that serve the impamt regulatory interests of f@ng lawbreaking compensated
voter registrars and preventingeelion fraud. Similarly, the voteegistration form’s request for

the disclosure of the registrar’s personal information does not injure the Plaintiffs. Ohio needs
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this information to prevent election fraud apibve the identity ofnvrong doers if fraud does
occur. As long as the Plaintiffs comply withlguerements of the new legislation, they will suffer
no injury. The Plaintiffs claims of harm in thdase are speculative and they have failed to prove
they will suffer an “irreparable injuryif a preliminary inpnction is not issued.

3. The State and the people of Ohio will suffer substantial harm if this
Court were to enter emergegy injunctive relief.

As has been demonstrated earlier in thisfptiee Plaintiffs, and particularly ACORN,
has engaged in behavior detrimental to thedad efficient operation aflections. ACORN has
withheld numerous voter registration forms o long that people they registered were not
allowed to vote in the 2004 election. Any injtioa that prevented the &g to enforce this 10
day rule would allow the Plaintiffs to continte deny the right to vote to people who believe
they were registered.

Likewise, any prohibition against the requireth¢hat paid circulators identify which
forms they helped complete would harm the &tatd its people becausevould make it more
difficult to find paid registrars who commit election fraud by submitting registrations for Mary
Poppins or Jive Turkey. Registering only atlivang, qualified human beings is a compelling
State interest and any injunction that wolilthit the State’s ability to determine who is
committing these violations of State law would harm the general public.

4, The doctrine of unclean hands bars the plaintiffs from obtaining
emergency injunctive relief in this case.

As noted above, the Plaintiff;y this case have acted imays that have prevented
thousands of Ohioans from beipgoperly registered to vote: The concept of unclean hands
may be employed by a court tongeinjunctive relief where the piy applying for such relief is

guilty of conduct involving fraud, deceit, unconscioitigly or bad faith related to the matter at
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issue to the detriment of the other partyPerformance Unlimited, Ino.. Questar Publishers,
Inc., 52 F.3d 1373, 1383 (6th Cir. 199f)oting Novus Franchising, Inc. v. Taylai95 F. Supp.
122, 126 (M.D. Pa. 1992). Courts have applird doctrine of unclean hands to petition
circulators for candidates.Blankenship v. Blackwel341 F.Supp. 2d 911, 924 (S.D. Ohio,
2004);see Keystone Driller Co. v. General Excavator,@80 U.S. 240 (1933).

In Ohio, the nefarious conduct of a circulator is imputed upon the committee that
sponsors a petitionState ex rel. Committee for the Referendodf City of Lorain Ordinance No.
77-01 v. Lorain County Board of Electigr Ohio St. 3d 308, 316 n.1 (2002). Thus, because
some of the Plaintiffs in this case failed ttmely file voter registration forms for the 2004
election, the doctrine of unclean hands woulohgsit them from seeking emergency injunctive
relief relative to the time limitsequired by House Bill 3. Similay] if it is found that any of the
organizations that are plaintiffs in this case ggghin any type of fraudient activity concerning
voter registration forms, uncled&ands would bar injunctive reliefThus, this Court should deny
the Plaintiffs any relief in this case.

G. Prosecutor Bevan-Walsh And Attorrey General Petro Are Entitled To
Absolute Immunity.

In this case, Plaintiffs sued Defendants in their official capacities as Ohio Attorney
General and the Summit County Prosecutor. eifTlalleged cause of action arises from
allegations that Defendants may investigate and enforce the law in a criminal matter.

Prosecutorial immunity is ablste so long as the prosectgbactivities are intimately
associated with the judicial pb& of the criminal procesSeeWoodley v. Anderso(6th Dist.
2000), 2000 WL 426190, at 8arlton v. Davissor{6th Dist. 1995), 104 Ohio App.3d 636, 650;
Imbler v. Pachtman(1976), 424 U.S. 409, 428. “Absoluienmunity is extended to the

prosecutor’s functions in itiating a prosecution and gsenting the state’s case&arlton, 104
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Ohio App.3d at 650. The criticalgairy to determine whether @t a prosecutor’s conduct is
intimately associated with the judicial phaselg# criminal process is whether the prosecutor’'s
challenged activity is closely related tos or her role as an advocateesinski v. City of
Steubenville(S.D. Ohio 2005), 2005 WL 1651737, at A prosecutor definitely has
prosecutorial immunity in regards to prosecution of a criminal sudpddler, 424 U.S. at 431.
Thus, Defendants Petro and Bevan-Walsh cledwdye absolute immunity in regards to
prosecuting criminal conduct and they shdutddismissed from Plaintiff's Complaint.
IV.  CONCLUSION

For the foregoing reasons, this Court shalifiiss the Plaintiffs’ claims and deny their
request for emergency injunctive relief.
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