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Case & Facts?

In the Bipartisan Campaign Reform Act of 2002 (“BCRA”"), Pub. L. 107-155, 116 Stat. 81,
Congress defined “electioneering communications’ as targeted, broadcast communications that
referenceaclearly identified candidate within 60 days before general (or special or runoff) elections
and 30 days before primaries (or nominating conventions or caucuses). 2 U.S.C. 8434(f)(3).
Congress prohibited corporations from using general treasury funds to pay for eectioneering
communications. 2 U.S.C. § 441b(a)-(b)(2) (“prohibition”). SUF 4-6. The Federal Election
Commission considered creating an exception to thisprohibition for grass-roots|obbying broadcasts
in its regulations implementing BCRA but decided it was beyond the exception-making authority
granted it by Congressto do so. SUF 11.

InMcConnellv. FEC,540U.S. 93 (2003), the Supreme Court upheld this prohibitionagaing
aFirst Amendment facial challenge, not being “persuaded that plaintiffs ha[d] carried their heavy
burden of proving that [theprohibition] [wa]s[substantially] overbroad.” Id. at 207. The present case
isaconstitutional challengeby WisconsinRightto Life, Inc. (“WRTL"”) tothe prohibition asapplied
to grassroots lobbying, brought under the First Amendment guarantees of free speech, association,
and petition and under the inherent, reserved constitutional right of the sovereign people in a
republican system of government to communicate with citizens urging them to contact ther
representatives concerning pending legislative matters.

On July 28, 2004,WRTL filed its verified complaint and sought a preliminary injunction to

permit continued running of its grassroots lobbying ads past the August 15th beginning of the

'A full statement of facts and record citations is contained in Plaintiff’s Statement of
Undisputed Material Facts (* SUF"), incorporated herein by reference. Also, facts specificto
certain arguments are recited at other gppropriae places in this memorandum.

1
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el ectioneering communication prohibition period. Docket 1, 4. A three-judge court was convened
pursuant to BCRA §403(a)(1). Docket 3,9, 10. WRTL’ s preliminary injunction motion was denied
August 12, 2004, Docket 23, with a Memorandum Opinion and Order issued August 17th. Docket
26. Pursuant to WRTL’s declaration that it would not continue broadcasting its three ads beyond
August 15, 2004, absent injunctive relief, WRTL ceased broadcasting its grassroots lobbying ads
becausethey werethen prohibited and for fear of enforcement by the FEC against WRTL. SUF 71.

On September 16, 2004, this court sua sponte ordered briefing on whether the case should
be dismissed. Docket 32. On March 14, 2005, WRTL moved for summary judgment. Docket 41. On
March 28, the FEC did thesame. Docket 43. The cross-motionswere denied asmoot in the dismissal
order. Docket 49. The Order and the Memorandum and Order dismissing this case werefiled May
10, 2005. Thecourt did so both on the basesthat (a) McConnell precluded all as-applied challenges
and (b) in any event (based on factors beyond the communications at issue), WRTL’ sactivity might
be of the sort targeted by Congressin BCRA and so should not be recognized for an exception to the
el ectioneering communications prohibition.

WRTL noticed agppeal on May 12, 2005, and the Supreme Court noted probablejurisdiction
on September 27, 2005. After full briefing and oral argument (Jan. 17, 2006), the Supreme Court
unanimoudy decided (Jan. 23, 2006) that as-applied challenges could be brought and remanded the
caseto this Court to decidethe second issue, namely, whether the Constitution requiresan exception
to the electioneering communication prohibition for the sort of grass roots lobbying a issue here.
Wisconsin Right to Life v. FEC, 126 S. Ct. 1016 (2006) (per curiam) (“ WRTL").

WRTL isanonprofit (8 501(c)(4)), nonstock, ideological Wisconsin corporation, but it does
not qualify for any exception permitting it to pay for its broadcast ads from corporate funds. SUF 1-

2, 7. The Federal Election Commission (“FEC”) isthe government agency charged with enforcing
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therelevant provisionsof the Federa ElectionCampaign Act (“FECA™), asamended by BCRA, and
applicable regulations. SUF 3.

Senatefilibustering of federd judicia nominationsbecamean issuein Senate politicsalmost
from the moment Republicans reclaimed the mg ority in January 2003 because Democrats could no
longer block judicial nominations by simply not bringing them up for a vote. SUF 12. In 2003,
conservatives, and especially pro-life groups, saw the transformation of the judiciary as key to
achievingtheir political goalsingeneral and overturning Roe v. Wadein particular. SUF 13. Between
March 2003 and June 2004, Senate Democrats had blocked confirmation votes sixteen times. SUF
14. The Senate Republican | eadershi p attempted to break theimpasse several times, including aforty
hour marathon session in November 2003, but the Democrats remained sufficiently united to
continue the filibusters. SUF 15.

The Republican leadership made another attempt & ending the deadlock in July 2004,
holding four votes on stalled nominations between July 20 and 22, ending with the twentieth failed
attempt. SUF 16. On July 21, 2004, the U.S. Senate voted 53 to 44 in favor of amotion to invoke
cloture, which would have closed debate and stopped the filibuster of a confirmation vote on the
nomination of William Gerry Myers 111 to be a United States Circuit Judge for the Ninth Circuit.
Because a three-fifths vote to invoke cloture was required, the motion failed and the filibuster
continues. SUF 17. The filibuster of William Myers was the 17th time such a filibuster had
prevented an up or down voteon afederal judicial nomineesince March 2003, and Senate” Judiciary
Chairman Orrin Hatch . . . predicted that the number of Democratic filibusters would hit double
digitsbefore the Senate adjournsin thefall” and aRoll Call article predicted “ Fall Showdown Seen
on Judges.” SUF 18. The number of filibusters of judicial nomineesreached “ doubledigits’ onJuly

22, when three more judicial nominees were denied up-down votes by a Democrat filibuster:
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nominees Henry W. Saad, Richard A. Griffin and David W. McKeague. Hden Devar, SUF 19. At
thetimetheoriginal complaint wasfiled WRTL understood and believed that the Senate Republican
leadership planned a“Fall Showdown,” i.e., the leadership intended to bring up for vote additional
judicial nominees throughout the fall and that by year’s end Democrats could have to filibuster as
many as sixteen nominees for the entire 108th Congress. SUF 19.

As it turned out, Senate Republican leaders decided in November 2004 not to press the
predicted confrontation, i.e, the “Fall Showdown,” at that time. M g ority reelection of President
George W. Bush and Republican increases in both houses of Congress in the November 2004
€l ection minimized the Democrat argument for filibusters somewhat, and thefilibuster problemwas
at | east temporarily put to rest by an agreement among abipartisan coalition of Senatorson May 23,
2005. SUF 35. Thefilibuster stalemate was broken on May 23, 2005, when a bipartisan coalition of
fourteen senators agreed to vote for cloture on most of the President’ s most controversial judgesin
exchange for no changes to the filibuster rule and the ability to continue to block nominees that
Democrats could not agreeto. Since that agreement, the filibuster has not been successfully used to
block judicial confirmations. SUF 36.

Fromlate Marchto May 23, 2005, some $8.5 million was spent by groupsadvertising for and
againg the filibuster issue because the Republican leadership had signaed that it was going to
schedule a vote to change the rules to require only fifty-one votes to end debate on judicia
nominations. SUF 20. During the national debate in the spring of 2005 over the so-called * nuclear
option,” ak.a. the“constitutional option,” in which the Republican senators indicated an intent to
change the U.S. Senate rules to preclude judicial nominee filibusters, the central question was

whether Senate M gjority Leader Frist could get fifty Republican senatorsto support the rule change
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because it was certain that no Democrat senators would support it. Since Wisconsin had no
Republican senators, there was no senator to lobby in Wisconsin. SUF 21.

A significant number of the adsin the spring of 2005 for and againg judicial filibusterswere
designed to affect or influence the vote in the Senate on thefilibuster issue, while some may have
been more aimed at public opinion generally. SUF 22. Those ads that were directed or amed at
influencing the vote in the Senate, mentioned a specific senator by name, pointed to hisor her role
inthe debate, and were broadcasted primarily in the states where those senators were from. SUF 23.
Thoseadsaimed a public opinion generdly, the second group described above, did not specifically
mention the name of a senator who was involved intheissue, they did not directly call on peopleto
contact their senator, and they said that nominees deserve an up or down vote (or something
comparableon the other side of theissue) . SUF 24. Adsin the second group, which do not mention
an office holder, can be helpful in trying to influence votes in Congress by raising the salience of
issues among the public and possibly by shifting public opinion, which could have the effect of also
influencing thosewho pay attentionto public opinion. SUF 25. Defendants' expert Franklin testified
that to the extent that these ads do not directly identify or point to an elected official and ask that
citizens contact that official, it would be reasonabl e to assume that they have less direct lobbying or
effect than if they simply discussed the issue and took a position on the issue. SUF 26. Franklin
testified that the two sorts of ads on the filibuster issue just described would both fall within the
range of what grassroots|obbying covers and would both properly be considered issue ads. SUF 27.

Judicia filibusters became an issue for WRTL when it became aware of a problem with
President Bush’ sjudicial nominees beng filibusteredin the U.S. Senate sometimein 2003 through
news accounts and through communicationsfrom the National Right to Life Committee (*NRLC").

SUF 96. The idea of running grassroots lobbying ads was first discussed among WRTL staff in the
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spring of 2004. SUF 97. WRTL was opposed to judicial filibusters becausejudicial candidates are
important to WRTL and becauseit believed that President Bush’ sjudicial nominees should receive
an up or down vote. SUF 98. WRTL'’ sreason for running the ads at issue in this case was because
WRTL was concerned about thefilibusters and wanted to impact the problem in someway. SUF 99,
215, 218-19, 221, 224-25, 230-33, 237-42.

At the June 21, 2004 Board of Directors meeting that approved devel oping and broadcasting
ads opposing the filibustering of judicia nominees, the purpose of the ads was discussed and it was
to do agrass-roots |obbying campagn to ask peopl e to contact Senators Kohl and Feingold to urge
them to opposethefilibusters, and no other purposewas discussed. SUF 100. Whileincluding only
Senator Kohl’ sname, without identifying Senator Feingold, would have eliminated thelegal problem
with the grassroots |obbying ads becoming el ectioneering communications during the prohibition
periods, it would not have promoted the objective of WRTL’ s grassroots |obbying campaign, so it
was never considered by WRTL. SUF 107. The timing of WRTL's anti-filibuster ads was chosen
to alow prompt creation and airing of the ads in order to have an affect before the expected “Fdl
Showdown” onfilibuster voteswould take place, which, accordingto WRTL’ sbest information, was
expected to be around September 2004. SUF 101, 222, 223, 230-33, 237-42. WRTL had no
discussion of the impact that WRTL’s anti-filibuster ads would have on Senator Feingold's
campaign. SUF 102. WRTL did not think that running WRTL’ s anti-filibuster ads would have any
effect on Senator Feingold’ scampai gn becausethey weregrassroots|obbying campaignsand did not
speak about elections. SUF 103. WRTL'’ s advertising consultant also believes that they would not
have had any effect on the elections. SUF 239-41. WRTL collectively, i.e., within WRTL and in
conjunction with itsmediaconsultant Hanon M cK endry, cametothedecisionthat running WRTL’ s

anti-filibuster adson TV and radio wasthe most effective means of reaching the most people. SUF
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104. In addition to employing broadcast means, WRTL aso planned to pursue its anti-filibuster
campaign through official letters to Wisconsin's two Senators, news releases, newspaper op-ed
pieces, and action alerts (which were WRTL communicationsthat could be ddivered in avariety of
ways and, in this case, actually delivered by email and automated telephone messages), but no
newspaper ads were done on thisissue. SUF 105.

WRTL began broadcasting a radio advertisement (Complaint Exhibit A) on July 26, 2004,
and wasin the process of producing asecond radio ad (Complaint Exhibit B) and onetelevision ad
(Complaint Exhibit C), at the time the original complaint was filed, which WRTL intended to run
throughout August, for the purposeof influencing thevotesof Senators Feingold and Kohl regarding
filibusters of judicial nominees expected that fall, i.e., the*Fall Showdown,” before Congressional
adjournment. Although the ads mentioned Sen. Feingold, who was a candidate in the upcoming
primary and general eections, they were not electioneering communications when the original
complaint wasfiled becausethey werenot within the el ectioneering communi cation blackout periods
beforethe Wisconsin primary, which wasto be hdd on September 14, or the general election, which
was to be held on November 2. SUF 8-10, 37.

Because of thetiming of anticipated Senatefilibustersand votesto invoke clotureconcerning
motionsto confirm judicial nominees, i.e., theanticipated “ Fal Showdown,” WRTL intended to run
thethree ads (Exhibits A, B, and C) and materially similar ads between thetimeof filing the original
complaint and the adjournment of Congress, including within the blackout periods if WRTL
obtained therelief sought herein. Thetiming of these events was beyond the control of WRTL. SUF
38. Theradio adsthat wereat Exhibits A and B were broadcast in Milwaukee, Eau Claire, and Green
Bay, Wisconsin between July 26 and August 14, 2004. SUF 39. Thetelevision ad that was Exhibit

C was broadcast in the same media markets as the radio ads. SUF 40.
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From August 15 to September 14 (30 days before the primary) and from September 3 to
November 2 (60 days before the general election), the then-current ads (Exhibits A, B, and C of the
amended complaint) and materially similar ads WRTL proposed would become electioneering
communications as to Wisconsin senatorial candidate Russell Feingold, and WRTL would be
prohibited from running these ads. SUF 41. WRTL'’s then-ongoing advertisements would become
€l ectioneering communi cationsfrom August 15 to November 2, because they meet the statutory and
regulatory definitions found at 2 U.S.C. § 434(f)(3) and 11 C.F.R. § 100.29. SUF 42. Specificaly,
theadvertisementsat Exhibit A, B, and C, and planned future advertisements, werebeing, and would
continue to be, broadcast for a fee on television and radio. 2 U.S.C. § 434(f)(3)(A)(i); 2 C.F.R.
§100.29(a). SUF 43. Theadvertisementsat Exhibit A, B, and C, and planned future adverti sements,
would be broadcast within 30 days before the Wisconsin primary and/or within 60 days beforethe
general election. 2U.S.C. 8434(f)(3)(A)(i)(Il); 2C.F.R. 8§ 100.29(a)(2). SUF 44. The advertisements
at Exhibit A, B, and C, and planned future advertisements, “refer[ed] to,” and would continue to
refer to, “aclearly identified candidate for Federd office.” 2 U.S.C. § 434(f)(3)(A)()(1); 2 C.F.R.
§ 100.29(a)(1). SUF 45. The advertisement entitled “Wedding” (Exhibit A) was aradio broadcast
ad being broadcast, at the time of the origina complaint, for a fee pad by WRTL that clearly
referenced federal candidate Sen. Feingold by mentioning his name and asking listenersto contact
him (and Sen. Kohl) to oppose the filibustering of judicial nominees. SUF 46. The advertisement
entitled “Waiting” (Exhibit C) wasatelevision broadcast ad to be broadcast for afee paid by WRTL
beginning August 2 that clearly referenced federal candidate Sen. Feingold by mentioning his name
and asked listenersto contact him (and Sen. Kohl) to oppose the filibustering of judicial nominees.
SUF 47. The advertisements at Exhibits A, B, and C, and planned future advertisements, were, and

would continue to be, “targeted to the relevant electorate,” 2 U.S.C. 8§ 434(f)(3)(A)(i)(111); 2 C.F.R.
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8 100.29(a)(3), meaning that the broadcast ads “ can be received by 50,000 or more persons. . . in
the State [Sen. Feingold] seeksto represent.” 2 C.F.R. 8 100.29(a)(3). SUF 48. The advertisements
at Exhibits A, B, and C, and planned future advertisements, were being, and would be, “publicly
distributed,” i.e., “aired, broadcast, cablecast or otherwise disseminated for a fee through the
facilities of atelevision station, radio station, cable television system or satellite system.” 2 C.F.R.
§ 100.29(a)(3). SUF 49.

On August 15, 2004, when the electioneering communication prohibition period began,
WRTL planned to be broadcasting atotal of three radio and television ads, Exhibits A, B, and C, so
that they would be “publicly distributed” on that date. 11 C.F.R. 8§ 100.29(b)(3)(i). SUF 50. On
August 15, WRTL would have spent or contracted to spend more than $10,000 “for the direct costs
of producing or airing one or more electioneering communications.” 11 C.F.R. § 104.20(a)(1)(i).
SUF 51. The publicdistribution and disbursement amount would havetriggered a“disclosure date’
for WRTL on August 15, requiring it to file areport of its el ectioneering communication activity on
FEC Form 9 “by 11:59 p.m. Eastern Standard/Daylight Time” on August 16. SUF 52.

WRTL intended, and intendsin the future, to comply with all record keeping and reporting
requirementsfor its el ectioneering communi cations as set out in the Federal Election Campaign Act
(“FECA”)and FECregulations, 2U.S.C. §434(f); 11 C.F.R. § 104.20, providing accurate discl osure
information as to the source and disbursement of funds at the levels at which Congress asserted a
disclosureinterest. SUF 53. WRTL was also complying with, and will continue to comply with, the
applicable disclaimer requirementsfor el ectioneering communications. 2 U.S.C. §441d; 11 C.F.R.
§ 110.11. This may be seen on the advertisements scripts at Exhibits A, B, and C, providing
disclosure of the fact that WRTL was paying for the ads, that they were not authorized by any

candidate or candidate’s committee, and providing a World Wide Web address where a person
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hearing or viewing the ads could find contact information for WRTL and the Senators. SUF 54.
WRTL did not challenge the reporting and disclaimer requirements for el ectioneering communica
tions, only the prohibition on using its corporate funds for its grass-roots | obbying advertisements.
SUF 55.

Theadsat ExhibitsA, B, and C of the Amended Complaint expressed an opinion on pending
Senatelegidative activity, which wasimminently up for avote, and urged listenersto contact their
Senators and to urge them to vote a certain way in the upcoming vote, so that these ads constitute
bona fide grass-roots lobbying. SUF 56. The ads dealt with concrete, imminent, legidlative issues
(while Congress was in session), beyond the timing and control of WRTL, with which the two
incumbent Senators were dealing and would have to shortly deal further. SUF 57. The ads referred
to both a candidate and a non-candidate and dealt with them equally. SUF 58. The ads dedt
exclusively with thelegislative issue. SUF 59. The ads focused on the legislative issue in question,
not on any candidate. SUF 60. The ads did not refer to any political party. SUF 61. The ads dealt
with an issue with which WRTL had a clear and long-held interest. SUF 62. The ads did not
expressly advocate the election or defeat of aclearly identified candidate for federal office. SUF 63.
The ads contained no words that promoted, supported, attacked, or opposed a candidate. SUF 64.
The ads did not reveal a candidate’s record or position on the issue. SUF 65. The ads did not
comment on a candidate’ s character, qualifications, or fitness for office. SUF 66. The ads did not
mention any upcoming election. SUF 67. The ads were broadcast independent of any candidate or
political party in that they were not “made in cooperation, consultation or concert with, or at the
request or suggestion of, a candidate, a candidate’s authorized committee, or their agents, or a

political party committee or its agents.” 11 C.F.R. § 109.20(a). SUF 68, 106.
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This case sought declaratory and injunctive relief permitting WRTL to run both the then-
current grass-roots lobbying advertisements (Exhibits A, B, and C to the amended complaint) and
materidly similar ads in the future. SUF 70. WRTL intends to run materially smilar grass-roots
lobbying ads falling within the electioneering communication prohibition periods before future
primary and general elections in Wisconsin when there are pending matters in the legislative or
executive branch that similarly require referencing a clearly identified candidate for federal office
in broadcast communications to the citizens of Wisconsin. WRTL is concerned about a range of
issues that regularly have and will become issues in the legislative and executive branch. Because
the legidlative and executive branches often ded with important legislative and executive branch
issues in the periods before elections, there is a strong likelihood that WRTL’s need to broadcast
grass-roots lobbying ads will again coincide with the electioneering communications blackout
periods. And given the limited fundsin WRTL’s PAC account, it is also highly likely that WRTL
will at such times not have adequate PAC funds to pay for such ads and will be unable to raise the
funds in the usual short time span available when hot issues are coming to a head. SUF 72.

A materially similar grassroots lobbying ad was broadcast on radio by WRTL in January
2006, an ad that woul d have been aprohibited el ectioneering communication but for thetiming. SUF
112-15. It was entitled “Filibuster Radio Ad: 60 Seconds,” with text as follows:

Some Senators are at it again. Threatening to filibuster qualified judicial
nominees. Thistime, the stakes are even higher. They want to use the filibuster to

block avote on the nomination of Judge Samuel Alito for the U.S. Supreme Court.

Judge Alito has received the highest qualification rating for judicia
nomineesand deservesasimple“yes’ or “no” voteto prevent gridiock inour judicid
WStem.Contact SenatorsFeingold and Kohl at 202-224-3121 and tell them to oppose
the filibuster of Judge Samuel Alito for the U.S. Supreme Court. That's 202-224-

3121

Paid for by Wisconsin Right to Life, which isresponsible for the content of
this advertising and not authorized by any candidate or candidate’ s committee.

11
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SUF 114. Following this ad, Senator Kohl opposed the filibuster of now-Justice Alito and WRTL
Issued anewsrel ease stating itsopinionthat thegrassrootslobbying hadworked. SUF 116-117. Also
following this ad, Senator Kohl voted in opposition to the filibuster of Judge Brett M. Kavanaugh,
which vote WRTL believed was affected by its grassroots lobbying. SUF 118.

Using funds from WRTL’s federa politica committee fund (“WRTL-PAC”) was an
inadequate option for WRTL’s anti-filibuster ads. As of August 6, 2004, WRTL-PAC had
$13,766.90 in its account. This money was the only money that could be used for federa
contributions and independent expenditures. 2 U.S.C. §431(8) and (17) (definitions). If PAC funds
were used for the grassroots lobbying ads, those funds would not have been available for the
contributions and independent expenditures that WRTL-PAC intended to make. SUF 73-79.

The approximately $14,000 in funds in the WRTL-PAC account in early August of 2004
would not have been sufficient for the planned advertising expenditures. The projected cost of
WRTL's planned grassroots lobbying campaign was $100,000. PAC money is difficult to raise,
being subj ect to source, amount, disclosure requirements, and donor resi stanceto such contributions,
and WRTL believed that it could not raise sufficient fundsinitsPAC to fund the grassrootslobbying
campaign. SUF 80-95.

Defendants’ expertsDouglasBailey (SUF 128) and CharlesFranklin, 111 (SUF 180) prepared
declarations (excerpts are induded as exhibits hereto) and were deposed by WRTL. Jason
Vanderground is a lead consultant employed by Hanon McKendry, the advertising and brand
consulting firm hired by WRTL to prepare its grassroots |obbying campagn. SUF 204-09. He has
eight years of experience with Hanon McKendry, the | ast three of them as alead consultant, whose
jobitistolead ateam of people working on aclient’ s account. SUF 205, 208. He handled WRTL's

account. SUF 209. Vandergound’s nonprofit client accounts include Citizens for Compassionate
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Care, Kids Fird! Yes!, Michigan Catholic Conference, Massachusetts Catholic Conference, Right
to Life, U.S. Conference of Catholic Bishops, Life Ed, Alliance Defense Fund, Colorado Alliance
for Reform in Education, and Focus on the Family. SUF 206. Hanon McKendry had done work for
other Right to Life clients and had a reputation for doing high quality communications, which
reputation was passed on to WRTL by Barbara Listing at Michigan Right to Life. SUF 207.

WRTL’ sadsat issuein this case are grassroots |obbying, as Bailey and Franklin agree. SUF
26-30, 167. Bailey preferstheterm “public policy advertising” in place of grassroots lobbying, and
he has no consulting experience with “public policy advertising.” SUF, 136-145. The “grassroots
issue campaigns’ that Bailey said in his declaration for this case (at 1 3) that he had “extensive
experience consulting” on he defined as “building of an organization of supporters.” SUF 136-38.
Franklin agreesthat the three elements— (1) relatesto specific legislation, (2) reflectsapoint of view
on the legidation’s merits, and (3) encourages the general public to contact legislators — are
characteristics of grassroots |obbying but don’t exhaust the nature of it, and he would not say that
thesethree be ng present necessarily meansthat an effort isclearly only agrassroots |obbying effort.
SUF 30. Grassroots |obbying ads are a subset of issue advertising. SUF 27-29. Grassroots |obbying
is customarily done when abill or matter or an issueis directly beforethe Congress and it tends to
be when votes are scheduled. SUF 145.

Grassroots|obbying issometimestied to upcoming votesin Congress, and Congressisoften
in session in the fall of election years, including within sixty days of an election. SUF 31-33.
Organizations that want to influence government policy often engage in grassroots lobbying as a
means to influence current office holders and how they vote in Congress. SUF 34. Grassroots
lobbying is intended to influence public officials to vote or act in a way preferred by the

communicator in three situations (1) when the official isundecided, in order to steer him or her in
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the preferred direction, (2) when the official is opposed to the preferred position, in order to
encourage a change of mind, and (3) when the official supports the preferred postion, in order to
encourage the official to maintain that position and to provide the official the ability to cite
constituent support for the position. SUF 127. In hisdeclaration for this case, Bailey sad that “there
would be no reason to tell votersto contact Feingold and Kohl urging them to oppose the filibuster
if they were already opposed to it.” SUF 148. When asked at his deposition why public policy
advertising would “mention the names of specific office holders,” Bailey responded, “if it isin
advance of anissue, generally it’ s because that office holder is undecided ontheissue or it istaking
on aposition and you want the public to weigh in with them to cause them to take the other issue.”
SUF 149. Bailey later in his deposition agreed again that “ one circumstance when agroup might do
advertising is when the position of the officeholder is undecided. SUF 150, 164. And Bailey later
in his deposition agreed again that “public |obbying advertisements are run when aparticular office
holder has a position on an issue or a hill, and the attempt is to persuade them to change that
position.” SUF 151.

Grassroots |obbying can be effective in affecting the voting of public officials. SUF 22-26,
110, 116-118, 168, 177-79. In those advertising campai gnswhereoneis attempting to get thepublic
to lobby legidators, it isimportant to run the advertising close in time to when the legislative vote
will occur so that it sticks in people’ s minds alittle bit more. SUF 213.

Naming acandidateistypical and neededin grassroots|obbying. SUF 23, 26, 125, 147, 149.
It would have been less effective for WRTL to direct recipients to the Senate switchboard or the
BeFair.org website (prepared as part of WRTL'’s grassroots lobbying campaign) than to name

Senators Kohl and Feingold in WRTL’s ads. SUF 108, 125 (73, 119), 126, 214, 234-35.
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The use of awebsite, such as BeFair, is much more memorable than a phone number in an
ad and so is used because people may not be in aposition to record a phone number. SUF 236. The
percentage of response is significantly higher with a memorable URL than a phone number. SUF
236. WRTL had prior experience with referring people to a website for action and contact
information on pending legislation. SUF 1009.

Broadcast ads are the most effective media for a grassroots lobbying campaign, and non-
broadcast communications would not have provided WRTL with sufficient ability to reach the
people of Wisconsin with WRTL’s message. SUF 69, 73, 111, 119-124, 210-12, 227-28.

Grassrootslobbying might affect elections, according to Defendants’ experts, becauseal most
everything affects elections, especialy the discussion of public issues. SUF 130, 132, 189. Bailey
employs the term “campaign ad” to refer to” anything that is run in the midst of the campaign that
islikely to have political impact,” so that “an issue ad run in a campaign is a campaign ad,” SUF
129, because it might have some impact. SUF 130. He believes this is true whether or not an ad
names a candidate. SUF 131, 193 (Franklin same). Bailey did concede in his deposition, however,
that broadcasting WRTL’s ads “in the midst of the campaign” “might have no impact . . . on the
electionitself.” SUF 163. Accordingto Franklin, any public communication by any means (including
phone calls, newspaper advertising, direct mail, website information, radio and television
advertising, discussionson radio talk shows, or news broadcasts) can affect elections, but the degree
of affect cannot be determined by examination of the communication itself. SUF 190-93.

Franklin did no research on grassroots |obbying efforts generally or specifically and was not
asked to do so or to opine on their effectiveness even though he was aware that affecting the
filibuster issue was WRTL's purpose in running its ads. SUF 194. Franklin found no empirical

evidence on the ultimate effect of public messages on votersin atime period of greater than two
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weeks, so that there were specifically no studiesthat examined such effects out to two monthsbefore
an election. SUF 195. Where there are competing public messages, the net effect is likely to be
reduced as they tend to cancel each other out and later advertising of all kinds can update voters
preferences, so that there is not along-term persistence of the earlier ads. SUF 197-98. In hisreport,
Franklin wrote that for the target audience of WRTL’ s three ads, i.e., “public policy aware adults,
ages 45+ with male skew,” “it is unlikely that political adswill change opinions,” which Franklin
said meant that personsin the target audience would notice messages “ because they are politically
awareand involved and interested,” but “it should not be expected to convert someonewho feelson
the other side.” SUF 201. However, in answer to the question of whether thiswould be an audience
you would want to target if you were wanting the listener to respond by calling a senator about the
issue and lobby them, Franklin responded affirmativey:

Asan empirical question, these would be the people that are probably most likely to

beinvolved enough to make aphonecall or acontact, though they may be peopl ethat

would already be mobilized. So | think the answer is probably yes, these would be

peopl e that would be more likely to make the call than peoplewho are the opposite,

unaware, involved, yes. [SUF 202.]

Bailey was asked to review a series of storyboards for six broadcast advertisements taken
from Appendix Jof the expert witness report of Goldstein in the McConnell litigation, which story
boardswere marked as Exhibit 4 and internally identified as GI A 1-6. SUF 152 (Exhibit 4 attached).
In his report in McConnell v. FEC, 251 F. Supp. 2d 176 (D.D.C. 2003), Intervenor Defendants
expert Kenneth M. Goldstein reported on analysis by ateam of student coders of advertisementson
CMAG storyboardsand said: “Inthisreport, | refer to ads coded as providing information or urging
action as ‘ Genuine Issue Ads,” and ads coded as generating support or opposition for aparticular

candidate as ‘Electioneering Ads.’” SUF 153. The six adsin Exhibit 4 were considered “ genuine

issue ads’ by Goldstein’s coders and he decided they were genuine issue ads. McConnell, 251 F.
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Supp. at 747-48 (opinion of Judge Kollar-Kotelly). SUF 154. The sixth ad in Exhibit 4 that was
recognized by Goldstein as a genuine issue ad in McConnell, id. a 748 (opinion of Judge Kollar-
Kotdly), wasaNational Pro-Life Allianceadvertisement entitled “ Feingold Kohl Abortion 60" that
was broadcast within sixty days of the 2000 election and mentioned Wisconsin Senators Kohl and
Feingold; it was quoted in Judge Henderson’s opinion as follows:
America was outraged when two New Jersey teenagers checked into a Ddlaware
hotel and delivered and exposed [sic] of their newborn baby in a dumpster. Most
Americans couldn’t believe that this defenseless human life could be so coldly
snuffed out. But incredibly, if a doctor had been present that day in Delaware and
delivered theinfant, all but oneinch from full birth and then killed him it would have
been perfectly legal. Instead of murder or manslaughter, it would have been called
a partial-birth abortion. Killing late in the third trimester, killing just inches away
from full birth. Partial-birth abortion puts a violent death on thousands of babies
every year. Your Senators, Russ Feingold and Herb Kohl voted to continue this
grizzly [sic] procedure. Contact Senators Feingold and Kohl today and insist they
change their vote and oppose partid birth abortion. Their number in Washington is
202-224-3121.
Id. at 312 (opinion of Judge Henderson). SUF 155. Bailey's comparison of WRTL’s ads to this
recognized genuine issue ad and to the Y ellowtail ad set out asa " sham” issue ad by the Supreme

Court in McConnell is discussed in text below.
Argument
I. The Constitution Specifically Protects Grassroots Lobbying.

The required analysis is strict scrutiny under the First Amendment rights of expression,
association, and petition, with the burden on Defendants to prove narrow tailoring to a compelling
interest. Theright to petition is protected strictly in whatever context it arises and was not raised or
considered in McConnell v. FEC, 540 U.S. 93 (2003).

Thepeoplearesovereign. U.S. Const. preamble; Buckley v. Valeo, 424 U.S. 1,14 (1976) (“In

arepublic. . . thepeople are sovereign . . .."). In aconstitutional republic, government is restricted
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to the powers expressly granted by the people. U.S. Const. amend. X. Thepeople created legislators
to represent them, U.S. Const. art. I, 8§ 1; art. IV, § 4, and amended the Constitution to require that
Senators be “ el ected by the people.” U.S. Const. amend. XVII. The people mandated Congress not
to restrict their rightsto speak, associate,? and petition in the exercise of the people' s sovereign right
to participate in representati ve self-government. U.S. Const. amend. I.

The First Amendment is designed “to assure [the] unfettered interchange of ideas for the
bringing about of political and social changes desred by the people.’”” Buckley, 424 U.S. a 14
(quoting Roth v. United States, 354 U.S. 476, 484 (1957)). “‘[S] peech concerning public affairsis
more than self-expresson; it isthe essence of self-government.’” First National Bank of Boston v.
Bellotti, 435 U.S. 765, 777 n.12 (1978) (citation omitted). “It is the type of speech indispensableto
decisionmakingin ademocracy, and thisisno lesstrue because the speech comesfrom acorporation
rather than an individual.” Id. at 777.

Whiletheindividualswho make up WRTL could engage in el ectioneering communication,
2 U.S.C. § 434(f) (requiring only disclosure if spending exceeds $10,000 in acalendar year), when
they form themselves into an effective advocacy group for lobbying, their lobbying through
broadcast ads is prohibited for up to 90 days during an election year. Citizen groups formed under
the right of association are an essential component of democracy in action. In Buckley, this Court
reaffirmed the constitutional protection for association: “[E]ffective advocacy of both public and
privatepointsof view, particularly controversial ones, isundeniably enhanced by group association.
[Consequently,] the First and Fourteenth Amendments guarantee freedom to associate with others

for thecommon advancement of political beliefsandideas.” Buckley, 424 U.S. at 15.“[ A]ctionwhich

2[T]he First and Fourteenth Amendments guarantee freedom to associate with others for
the common advancement of political beliefsand ideas. . . .” Buckley, 424 U.S. at 16 (citations
and quotation indicators omitted).
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may have the effect of curtaling the freedom to associate is subject to the closest scrutiny.” Id. at
25.2 Thishighest level of constitutional protection flows from the essential function of associations
in allowing effective participation in our democratic republic by permitting amplified individual
speech. 1d. at 22.

Grassrootslobbyingisalso protected by rightsnot consideredin McConnell, i .e., theinherent
right of the people to participate in sef-government and the express Firsg Amendment right to
petition, along with alineof cases protecting corporations’ right to contact both legislators and the
public about pending legislative and executive matters.

The right of corporations to petition both the legidative and executive branches was
recognized in Eastern Railroad Presidents Conference v. Noerr, 365 U.S. 127, 135 (1961). The
SupremeCourt held that attemptsto i nfluencethe passage or enforcement of lawswere constitution-
ally protected, essential to representative government, and could not constituteaviolation of the Act:

In arepresentativedemocracy such asthis, these[legisl ative and executive] branches

of government act on behalf of the people and, to a very large extent, the whole

concept of representati on depends upon the ability of the peopleto maketheir wishes

known to their representatives. . . . The right of petition is one of the freedoms

protected by the Bill of Rights, and we cannot, of course, lightly imputeto Congress

an intent to invade these freedoms.

Id. a 137-38. See also Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972)

(“the right to petition extends to dl departments of the government”). This Noerr-Pennington line

3When only an associational interest is involved, as with limits on cash contributions to
candidates, the government need only demonstrate that the “ contribution regulation was ‘ closely
drawn’ to match a‘ sufficiently important interest.”” Nixon v. Shrink Missouri Gov'’t PAC, 528
U.S. 377, 387-88 (2000). But when speech is limited, as here, the statute is subject to strict
scrutiny, requiring the government to demonstrate that the regulation is narrowly tailored to
advance a compelling governmental interest, Buckley, 424 U.S. at 64-65, the standard employed
for expressive association. Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984); Boy
Scouts of America v. Dale, 530 U.S. 640, 657-59 (2001).
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of casesis developed further below, infra at 44, in adiscussion of why questions of intent may not
be considered in the present situation.

In Bellotti, 435 U.S. 765, the Supreme Court applied the right of petition to corporations
which sought “to publicizetheir views on a proposed constitutional amendment . . . to be submitted
... asaballot question,” id. at 769, and held that this was constitutionally protected. /d. at 776-78,
790-96. Bellotti noted that “the First Amendment protects the right of corporations to petition
legislative and administrative bodies,” and conduded that “there hardly can be less reason for
allowing corporate views to be presented openly to the people when they areto take action in their
sovereign capacity.” Id. at 791 n.31.

The overarching principle of these cases is the right of the people to lobby incumbent
politicians about their conduct in office without regard to the context in which the need to assert the
right to petition arises.* Wherethe expressright of petition and theinherent necessity of the people’s
participation in self-government are added to the rights of free expression and association, the
€l ectioneering communication prohibition must yield to the weight of constitutional necessity and
allow an exception for grassroots lobbying.

For example, in 2005 there was a great debate on reforming Social Security. President Bush

made speeches across the nation to generate support so that people would pressure their

“It should be noted that the only reason that the present issue about grassroots lobbying
arises isbecause an incumbent politician chooses to run again. Choosing to run for reelection isa
benefit to the incumbent, now candidate, because he or she has the possibility (perhaps even the
likelihood, given the benefits of incumbency) of being reelected and exercising government
power inthe future. However, if the el ectioneering communication provision bans grassroots
lobbying, the incumbent’ s interests are served, but not the peopl€’s. In the present case, Sen.
Kohl could be lobbied, but not Sen. Feingold. So incumbents who choose to run again gain a
specia exemption from the attempt by the people to influence them through grassroots lobbying.
This goes a step beyond anything considered in McConnell. And the problem is compounded
because members of Congress often push important legislative matters to the end of the session,
which will often be in the blackout period.

20



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 29 of 105

representatives to support his plan. This was grassroots lobbying. Senators, Representatives, and
political party leaderssimilarly triedto sway public opinionfor or against the President’ s viewpoint.
The people, through nonprofit corporate citizen groups, also lobbied.® Thisisthe work of avibrant
republic, with activeinvol vement of the people. But what if an election werepending within 60 days
asthis debate occurred? All but the people, through their citizen groups, could continue using the
most effective meansto do grass-roots |obbing—broadcast media. Thiswould violate the people’s

right to petition.

°For example, AARP was grassroots |obbying against the President’s plan. See
http://www.aarp.org/ (visited March 7, 2005). The 60 Plus Association was grassroots |obbying
for the President’ s plan. See http://www.60plus.org/ (visited March 7, 2005).

®In McConnell, the ACLU provided asummary Chart of “Bills of Interest to the ACLU in
the 106th Congress During the 60 Days Prior to the November General Election.” Joint Appen-
dix at 622-26, ACLU v. FEC (No. 02-1734) (consolidated with McConnell) and made the
following observations about pre-e ection legid aive activity:

[E]lection years are often periods of intense legislative activity, as the district

court recognized. During the 2002 election cycle, for instance, legislation creating
anew federal Department of Homeland Security was under consideration in the
midst of the pre-election period. . . . During the fall 2000 el ections, dozens of
critical legidative issues were pending in Congress during the 60 day general
election blackout period. See [Chart]. Thus, it is not unusual for the ACLU’s
legislative and issue advocacy to be most intense during an election year, espe-
cialy in the days leading up to the election.

Brief of Appellant at 12-13, ACLU v. FEC (No. 02-1734) (consolidated with McConnell). The
Chart isincluded as an appendix to the Brief of Amicus Curiae Chamber of Commerce of the
United States of America in Support of Appellant in Wisconsin Right to Life v. FEC, 126 S. Ct.
1016 (2006). In addition, the Chamber’ s brief provides details of theroll call votesin prohibition
periods in the 108th Congress. Id. at 6. A longstanding practice in Congress is to attach ridersto
appropriation bills, which are considered in the fall prohibition periods. Movement of controver-
sial legidation to prohibition periods may reasonably be expected because |ess opposition can be
generated at such times.
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II. Grassroots Lobbying Is Not the Functional Equivalent of Express Advocacy.

A. ThereIs a Distinction Between Grassroots Lobbying and Electioneering.
Grassrootslobbyingisafamiliar concept and isdefined infederal law. Thelnterna Revenue

Code provides that a “[g]rass roots lobbying communication” is “any atempt to influence any
legislation through an attempt to affect the opinions of the general public or any segment thereof.”
26 U.S.C. 856.4911-2(b)(2)(i). It hasthree“required elements’: “ (A) [r]efersto specificlegidation
...;(B) [r]eflectsaview on such | egidlation; and (C) encouragesthe recipient of the communication
to take action with respect to such legislation . . . .” 26 U.S.C. § 56.4911-2(b)(2)(ii). The phrase
“[e]ncouragesthe recipient . . . to take action” is defined, 26 U.S.C. § 56.4911-2(b)(iii),” as are the
terms*“legislation” and “specific legisation.” 26 U.S.C. § 56.4911-2(d)(2)(i), (ii), (iii) examples).?
Under the IRC, advocacy groups such asWRTL that are exempt under 26 U.S.C. 8§ 501(c)(4), may

spend an unlimited amount of their general treasury funds on lobbying, either grassroots |obbying

™[E]ncourages the recipient of the communication to take action” is defined to include
(A) telling recipients to contact the legislator or official, (B) providing some sort of contact
information for the legidator or official, (C) providing a postcard or the likefor the recipient to
send to the legidator or official, or (D) identifying legislators or officials as being: opposed to the
communicator’ s position, undecided, the recipient’ s representative, or on the legidative
committee or subcommittee considering the matter. 26 C.F.R. § 56.4911-2(b)(2)(iii).

8Another definition of “grassroots lobbying” is found in a provision that forbids the L egal
Services Corporation from engaging init. It isdefined as“any . . . communication . . . which
contains a direct suggestion to the public to contact public officials in support of or in opposition
to pending or proposed legidlation, regulations, executive decisions, or any decision by the
electorate on a measure submitted to it for avote. . . .” 45 C.F.R. §1612.2(g)(1). “Legidlation” is
defined as “action or proposal for action by Congress.. . . intended to prescribe law or public
policy. The term includes, but is not limited to, action on bills, constitutiond amendments,
ratification of treaties and intergovernmental agreements, approval of appointments and budgets,
and approval or disapproval of actions of the executive.” 45 C.F.R. § 1612.2(b)(1) (with further
sub-definitions appended).
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or direct lobbying.? Charities exempt under 26 U.S.C. § 501(c)(3), however, may spend only an
insubstantial amount on lobbying of any kind.

Electioneering, by contrast, is referred to as“politica intervention” in the IRC context and
is more severely restricted. Nonprofit corporations under § 501(c)(3) may not “ participate in, or
intervenein (including thepublishing or distributing of statements), any political campaign on beha f
of (or in oppositionto) any candidatefor public office,” id., whileadvocacy groupsunder 8 501(c)(4)
may do so, but may spend only an insubstantial amount on political intervention. Political
intervention is dealt with under the term of “exempt function,” in 26 U.S.C. § 527(e)(2):

[it] means the function of influencing or attempting to influence the selection,

nomination, election, or appointment of any individua to any Federal, State, or local

public office or office in a political organization, or the election of Presidential or

Vice Presidential electors, whether or not such individual or electors are selected,

nominated, elected, or appointed.

So the IRC distinguishes between lobbying, which is seeking to influence legislation, and political
intervention, which is seeking to influence dections.

While “influence” or “influencing” has not been construed in the IRC context, FECA
contains a definition of electioneering that issimilar to the use of “political intervention”under the
IRC. FECA defines “contributions” and “expenditures’ as being made “for the purpose of
influencing any election for Federa office.” 2U.S.C.88 431(8)(A)(i) and 431(9)(A)(i). Because of
the vagueness and potentid overbreadth of this“influence” language, the Supreme Court construed

it to require explicit words expressly advocaing the election or defeat of a clearly identified

candidate. Buckley, 424 U.S. at 79-80; McConnell, 540 U.S. at 190-92. See also Buckley, 424 U.S.

*“Direct lobbying” refersto “any attempt to influence any legislation through communica-
tion with . . . any member or employee of alegislative body . . . or . . . any government official or
employee . . . who may participate in theformulation of thelegisaion . ...” 26 C.F.R.

§ 56.4911-2(b)(1).
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at 42-44 (construing “relative to” to require express advocacy) and FEC v. Massachusetts Citizens
for Life, 479 U.S. 238, 248-49 (1986) (“MCFL") (construing “in connection withanelection,” inthe
prohibition at 8§ 441b, to require expressadvocacy). Asaresult of these constructions, FECA dearly
applied only to electioneering and not grassroots lobbying prior to enactment of BCRA.

Central to these “express advocacy” holdings, and to the speech protections of the First
Amendment generally, was the idea that the speaker must be able to know, based on the meaning
of the words heis speaking, which side of the lineheison. Requiring “explicit words’ of advocacy
of the election or defeat of acandidate does this. Buckley, 424 U.S. at 43. Thus, the speaker is not
left to “hedge and trim,” wondering how the hearer might interpret the message based on factors
external to the communication itself. /d. McConnell endorsed the express advocacy construction of
the language at issue in Buckley and MCFL to avoid vagueness and overbreadth. 540 U.S. at 192.
Moreover, anecessary implication of the Supreme Court’ sreversal of this Court in the present case
in WRTL, 126 S. Ct. 1016 (2006), is that neither the mere facts of (a) proximity to an election and
(b) some possible effect on electionsiscognizablein the present analysi s because thosewere argued
strongly by Defendants as the very reasons why there could be no as-applied challenge to the
€l ectioneering communication prohibition. So the Supreme Court necessarily rejected those factors
asgoverning initsreversal and remand for consideration “in the first instance.”

BCRA added the electioneering communication provision, which applies to certain
communicationsthat “refer[] toaclearly identified candidatefor Federal office,” without any further
content requirements. 2 U.S.C. 8 434(f)(3)(A)(i)(1). McConnell upheld this provision on its face
becauseit was not vagueor overbroad. 540 U.S. at 194. It was not vague because“ clearly identifying
acandidate” isnot vague. /d. (quoting definition). And it was not overbroad because el ectioneering

communications generally were found to be the “functional equivalent of express advocacy.” /1d. at
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206. However, since effective grassroots |obbying requires referenceto an incumbent, who may be
acandidate, this provision, on itsface, encompasses grassroots |obbying, and this case presentsthe
need to distinguish, for purposes of campaign finance laws, between grassroots lobbying and
electioneering.’®

The distinction between grassroots lobbying and eectioneering has been discussed in
campaign finance cases, but has not yet been definitively decided. Justice Stevens raised the
distinctionin Austin v. Mich. State Chamber of Commerce, 494 U.S. 652 (1990), where he said that

“thereisavast difference betweenlobbying and debating public issues on the one hand, and political

19Gen. McCain and prime sponsors of campaign finance reform legid ation have proposed
bills to regulate grassroots lobbying in which they provided grassroots lobbying definitions. See,
e.g., S. 2128, available at http://thomas.loc.gov/ cgi-bi n/bdquery/D?d109:58: ./temp/~bdO8mc::|/
bss/d109query.html|.

In addition, a broad-spectrum coalition recently asked the FEC for an expedited
rulemaking to create a grassroots lobbying exception (which has not happened). The FEC has
published the rule proposed to it in Notice 2006-4, entitled “ Rulemaking Petition: Exception for
Certain * Grassroots Lobbying’ Communications From the Definition of ‘ Electioneering Commu-
nication.” 71 Fed. Reg. 13557. The petition sought an expedited rulemaking

torevise 11 C.F.R. 100.29(c) to exempt from the definition of “electioneering
communication” certain “grassroots lobbying” communications that reflect all of
the following principles: 1. The “clearly identified federal candidate” is an
incumbent public officeholder; 2. The communication exclusively discusses a
particular current legislative or executive branch matter; 3. The communication
either (a) callsupon the candidate to take a particular position or action with
respect to the matter in his or her incumbent capacity, or (b) calls upon the general
public to contact the candidate and urge the candidate to do so; 4. If the communi-
cation discusses the candidate’ s position or record on the matter, it doesso only
by quoting the candidate’ s own public statements or reciting the candidate’ s
official action, such as avote, on the matter; 5. The communication does not refer
to an election, the candidate’ s candidacy, or a political party; and 6. The commu-
nication does not refer to the candidate’ s character, qualifications or fitness for
office.

WRTL does not believe that this rule goes as far as the U.S. Constitution would extend protec-
tion to grassroots lobbying, but the proposed rule is a very good rule that balances the concerns
of all sides and provides aworkable test. It would provide the ability to engage in useful
grassroots lobbying, and it would eliminate any realistic concerns about such grassroots lobbying
being employed as the functional equiva ent of express advocacy.
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campaignsfor election to public officeonthe other.” Id . at 678 (Stevens, J., concurring) (emphasis
added). Justice Stevens view seems to have been carried over to his opinion for the Court in
McConnell where, in footnote 88, the Court reiterated that, while government may regulate
electioneering, it may not regulate “genuineissue ads’ and distinguished McConnell from Bellotti,
435 U.S. 765, and Mcintyre v. Ohio Elections Comm 'n, 514 U.S. 334 (1995). McConnell, 540 U.S.
at 206 n.88. Justice Kennedy, moreover, argued in McConnell that corporations ought to be ableto

do both electioneering and lobbying. 540 U.S. at 764 (Kennedy, J., dissenting)."*

“The BCRA prime sponsors saw the difference between el ectioneering and grassroots

lobbying, proposing to the FEC the following exception to the prohibition on electioneering
communications:

The term “electioneering communication” does not include any communication
that: ~ **xx

(X)(A) Meetsall of thefollowing criteria: (i) the communication concerns only a
legidlative or executive branch matter; (ii) the communication’s only reference to
the clearly identified federal candidate is a statement urging the public to contact
the candidate and ask that he or she take a particular position on the legislative or
executive branch matter; and (iii) the communication refers to the candidate only
by use of the term “Y our Congressman,” “Y our Senator,” “Y our Member of
Congress’ or asimilar reference and does not include the name or likeness of the
candidate in any form, including as part of an Internet address; and (iv) the
communication contains no reference to any political party.

(B) The criteriain Paragraph (A) are not met if the communication includes any
reference to: (i) the candidate s record or position on any issue; (ii) the candidate’s
character, qualifications or fitness for office; or (iii) the candidate’ s election or
candidacy.
Detailed Comments of BCRA Sponsors Senator John McCain, Senator Russ Feingold, Represen-
tative Christopher Shays, Representative Marty Meehan, Senator Olympia Snowe, and Senator
James Jeffords at 10 (copy on file with authors) (attached to Letter from Sen. John McCain, Sen.
Russell D. Feingold, et a. to Ms. Mai T. Dinh of the FEC (Aug. 23, 2002) (copy on file with
authors)). Both documents are available a the FEC' s website,
http://www.fec.gov/law/Rulemaking Archive.shtml (sdect “Electioneering Communications’
then “Comments on This Rulemaking”). This proposal by the prime sponsors brings the issue to
avery fine point: Assuming a grassroots exception that clearly identifies a candidate, e.g., “Y our
Senator,” istherea constitutional justification for forbidding acitizen group to smply name its
Senator? Is the incremental burden on the citizen group narrowly talored to a compelling
interest? Naming the candidate is necessary, as Judge Leon noted from the McConnell record,
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B. Grassroots Lobbying Ads Are “Genuine Issue Ads,” Not “Sham Issue
Ads.”

When the Supreme Court did its strict scrutiny analysis under the Firs Amendment, it
employed asits narrow taloring analysis a functional equivalence test:

plaintiffs argue that the justifications that adequately support the regulation of

expressadvocacy do not apply to significant quantitiesof speech encompassed by the

definition of electioneering communications. This argument fals to the extent that

the issue ads broadcast during the 30- and 60-day periods preceding federd primary

and generd dections are the functional equiva ent of express advocacy.
Id. at 205-06. So if a communication is like express advocacy, which may be regulated under
precedent (which held that regulating express advocacy was narrowly tailored), then it too is
narrowly tailored. But Defendants and their experts seek to relitigate thisholding of McConnell and
to stand McConnell on its head, saying that the /ess acommunication islike express advocacy then
the more the prohibition on el ectioneering communicationsis narrowly tailored to it. SUF 160, 162
(themore* subtle” itisthemoreeffectiveitis). Thisalso standsBCRA onitshead because Congress
authorized the FEC to make exceptions by regulation for such activity as grassroots |obbying
provided that the exception did not permit communicationsthat promote, attack, support, or oppose
(“PASO”) acandidate. 2 U.S.C. § 434(f)(3)(B)(iv). But according to Defendants and their experts,
the less an ad might be perceived to PASO acandidate, the more effectiveit is and the more it must
be restricted.

Thisargument isillogical and isbuilt on the fundamental flaw that anything that might have

even a remote possibility of affecting elections may constitutionally be regulated. Defendants

expertsmake extremely broad statementsabout what affects el ections, not confining their assertions

infra at note 22, and is easily justifiable on the basis of the people’s exercise of their sovereignty
in arepublican form of government and their expressright to petition, which includes grassroots
lobbying.
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of electoral effect to whether or not a candidate is named in the communication or to any
communication format, even saying that talk shows and news programs affect el ections. SUF 129-
130, 132, 176, 191-93. If this is so, then the electioneering communication prohibition is
unconstitutional for underbreadth under the Supreme Court’s andysis in Republican Party of
Minnesota v. White, 536 U.S. 765 (2002), and this Court should so decide.

Thenarrow tailoring issueiswhether grassroots|obbying adsequateto “ communi cationsthat
in express terms advocate the dection or defea of a clearly identified candidate for federal office.”
Buckley, 424 U.S. at 44. Or is grassroots lobbying a “genuine issue ad,” which may not be
prohibited? “ Genuine issue ad” was aterm of at inthe McConnell litigation, so when the Supreme
Court said “we assume that the interests that justify the regulation of campaign speech might not
apply to the regulation of genuine issue ads,” 540 U.S. at 206 n.88 (emphasis added), that term
meant something specific in the case. In his report in McConnell v. FEC, 251 F. Supp. 2d 176
(D.D.C. 2003), Intervenor Defendants' expert Kenneth M. Goldstein reported on the analysis that
he had asked ateam of student codersto do on advertisements (on CMAG storyboards) in an effort
to determine their nature. He said: “In thisreport, | refer to ads coded as providing information or
urging action as ‘Genuine Issue Ads,” and ads coded as generating support or opposition for a
particular candidate as* Electioneering Ads.”” Amended Expert Report of Kenneth M. Goldstein on
Behalf of Intervenor Defendants 7. SUF 153.

The six ads in Exhibit 4 to Bailey's deposition were considered “genuine issue ads’ by
Goldstein’s coders and he decided they were genuineissue ads. McConnell, 251 F. Supp. at 747-48
(opinion of Judge Kollar-Kotelly). SUF 152, 154. The sixth ad in Exhibit 4 that was recognized by
Goldstein as a genuine issue ad in McConnell, id. at 748 (opinion of Judge Kollar-Kotelly), was a

National Pro-Life Alliance advertisement entitled “ Feingold Kohl Abortion 60" that was broadcast
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within sixty days of the 2000 el ection and mentioned Wisconsin Senators Kohl and Feingold; it was
quoted in Judge Henderson’s opinion as follows:

America was outraged when two New Jersey teenagers checked into a Delaware

hotel and delivered and exposed [sic] of their newborn baby in a dumpster. Most

Americans couldn’'t believe that this defenseless human life could be so coldly

snuffed out. But incredibly, if adoctor had been present that day in Delaware and

delivered theinfant, all but oneinch fromfull birth and thenkilled himit would have

been perfectly legal. Instead of murder or manslaughter, it would have been called

a partial-birth abortion. Killing late in the third trimester, killing just inches away

from full birth. Partial-birth abortion puts a violent death on thousands of babies

every year. Your Senators, Russ Feingold and Herb Kohl voted to continue this

grizzly [sic] procedure. Contact Senators Feingold and Kohl today and insist they

change their vote and oppose partid birth abortion. Their number in Washington is

202-224-3121.

Id. at 312 (opinion of Judge Henderson). SUF 155.

Bailey was asked to review Exhibits 5-7, which were WRTL's ads that were attached as
exhibitsto the Amended V erified Complaint, butinthefollowing sequence: Exhibit5 (AV C Exhibit
C: TV Script entitled “Waiting”); Exhibit 6 (AVC Exhibit A; Radio Script entitled “Wedding”);
Exhibit 7 (AVC Exhibit B; Radio Script entitled “Loan”). SUF 156. Bailey was asked to assumethat
all nine ads presented in Exhibits 4-7 were to be broadcast within federal dectioneering
communication prohibition periods. SUF 157.

In answer to the question of whether the six advertisements in Exhibit 4 (GIA 1-6) would
“influence an dection,” Bailey agreed, saying that they were “all campaign ads” and would
“inevitably . . . have someimpact, maybealittle, maybealot, on an election that isin process, sure.”
SUF 158. Bailey was then asked to compare the six advertisements in Exhibit 4 (GIA 1-6) with
WRTL sonetelevision and two radio ads at Exhibits 7-9 in the deposition and indicateif there was
“any material difference in the message or how the message [wa]s conveyed.” SUF 159. Bailey

responded to this question by indicating that he thought there was a difference in that WRTL’ s ads
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“areprobably more effectivecampaign ads’ because “they are not so obvious’ and “arealittlemore
subtle.” SUF 160.

Bailey was next asked to comparefor “material content” thelast adin Exhibit4, namely GIA
6 (which was the television ad by the Nationa Pro-Life Alliance just set out above, which asked
hearersto contact Senators Kohl and Feingold to ask the Senatorsto “ change their vote and oppose
partial birth abortion”), with WRTL’s television ad “Waiting” at Exhibit 5. SUF 161. Bailey
observed the difference that the partial-birth abortion ad stated the position of the Senators on the
partial birth abortion issue while WRTL’s “Waiting” ad did not on the filibuster issue, and he
declared WRTL' s ad the more effective because it was “more subtle” and so “would perhaps have
moreimpact than the other one.” SUF 162. Bailey acknowledged that broadcastingWRTL’sad “in
the midst of the campaign,” “could have, could have, it might have no impact, but could have
substantial impact on the election itself.” SUF 163.

Bailey indicted his belief that WRTL's “Waiting” television ad implied the positions of
Senators Kohl and Feingold, although he again agreed with the statement that “one circumstance
when a group might do or individuals might do public lobbying advertising iswhen the position of
the office holder isundecided.” SUF 164. When asked what wordsin thetext of WRTL’ s“Waiting”
television ad (deposition Exhibit 5) were not “perfectly consistent with the proposition that the
position of one or more of the senators might have been undecided,” Baileyinsisted “But it wasn't.”
SUF 165. When pressed asto wherein the text of the ad itself there was anything inconsistent with
the idea that one or both of the Senators might have been undecided, Bailey replied, “ These words
are the entire ad. That's what the ad says. That's why the ad is being run.” SUF 166. Bailey
acknowledged that the partial birth abortion ad at Exhibit 4, GIA 6, was public policy advertising

(histerm for grassroots lobbying), Bailey Dep. 47:5-13, aswere all three of WRTL'sads. SUF 167.

30



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 39 of 105

Heacknowledged that publiclobbying advertising “ can be” successful in persuading apublicofficid
to change his position, adding that “[g]enerdly, frankly, it’s not, but it can be.” SUF 168.

After comparing WRTL'’s ads to “genuine issue ads,” Bailey was next asked to compare
WRTL'’s ads to the one advertisement that the Supreme Court in McConnell identified as a*“ sham
issue ad,” the famous Y ellowtail ad, which was set out by the Supreme Court as follows:

One striking exampleis an ad that agroup called “ Citizens for Reform” sponsored

during the 1996 Montana congressiond race, in which Bill Yellowtail was a
candidate. The ad stated:

“Who is Bill Yellowtail? He preaches family values but took a swing at his
wife. And Y ellowtail’ sresponse? He only slapped her. But * her nose was not
broken.” He talks law and order . . . but is himself a convicted felon. And
though he talks about protecting children, Y ellowtall failed to make hisown
child support payments—then voted against child support enforcement. Call
Bill Yellowtail. Tell him to support family values.” 5 1998 Senate Report
6305 (minority views).

The notion that this advertisement was designed purely to discusstheissueof family

values strains credulity.
McConnell, 540 U.S. at 193 n.78. Bailey was presented with Exhibit 8, which was labeled as being
taken from the Supreme Court’s McConnell decision at page 193, note 78, and was entitled in the
exhibit as “Citizens for Reform “Yellowtail ad.” SUF 169. He was asked to assume that the
Y ellowtal ad was being run during an el ectioneering communication prohibition period and that
Y ellowtail was amember congress and acandidate. SUF 170. Bailey sad that “[o]n the face of [the
Yellowtal ad], he wouldn’t call it [a public lobbying advertisement] . . . .” SUF 174. Bailey
identifiedthe Y ellowtail ad as“acampaignad.” SUF 172. Hewasthen asked toidentify distinctions
betweenthe Y ellowtail ad and WRTL’ s“Waiting” television ad (Exhibit 5) and madethefollowing
distinctions: (1) the Yellowtail ad is “over the top” and Waiting is “subtle”; (2) the Y ellowtail ad

mentions no specific legidative matter, but Waiting does so; (3) Waiting contains no reference to

the candidate’ scharacter, qualificationsor fitnessfor office, but the Y ellowtail ad does; (4) Waiting
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containsno wordsthat promote, support, atack, or opposethecandidate, but theY ellowtail ad does.
SUF 173.

Bailey was then presented with Exhibit 9, which was entitled “Filibuster Radio Ad: 60
Seconds’ and isthe ad that WRTL broadcast in January 2006 in opposition to a possible filibuster
againg now-Justice Alito (text set out in the Facts, supra at 12), and he agreed that this Filibuster
Ad isapublic lobbying advertisement. SUF 174. When asked whether it would be a campaign ad
in accordance with Bailey’s definition if this Filibuster Ad were run during an electioneering
communication blackout period, Bailey said it would be acampaign ad. SUF 175. When asked why
it would be acampaign ad, Bailey responded that “adsthat . . . raiseissuesin relation to candidates
are putting in the minds of the voters, candidates and issues which potentially has an impact on
elections, so it becomes acampaign ad.” SUF 176.

Asmay be seen from thisanalysis by Defendants’ expert, McConnell and BCRA are turned
upsidedown and what isleast like express advocacy ismost in need of being regulated. Theanalysis
of Defendants and their experts would justify regulating any form of communication, in total
derogation of the peopl€’ s rightsto free expression, association, and petition. But that is not what
McConnell held. Instead, it held open the door on “genuine issue ads’ and this Court should now
decide that they are not the functiond equivalent of express advocacy.

Grassrootslobbying adsarenot “ shamissueads’ and have nothing todowith elections. They
are about legidative action and effective participation by the people in self-government. Lobbying
seeks to influence the exercise of government power by incumbent officeholders today, while
el ectioneering seeksto influence who will exercise governmental power in the future. The people’s
right to influence their representatives on pending legislative matters today is more pressing and

potentially more important than who might be their representative next year.
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Further, if this Court were to accept the proposition that the people may be silenced now on
upcoming votesin Congress becauseit might affect future elections, wherewould it end? Based on
such a proposition, grassroots lobbying could be banned at all times because it might always have
aremote effect on elections. There would be no constitutional way to limit such aban to 30 plus 60
daysin ayear, or the 80 unbroken days in this case.

Throughout the McConnell litigation, grassroots|obbying was perceived as differentinkind
from electioneering. Judge Leon, the controlling vote in the district court, clearly thought that
grassroots |obbying must be excluded from the*sham issue ad” category. He found that grassroots
lobbying did not support or oppose candidates, declaring that his approach to the electioneering
communication definition

assures that there will be no real, let alone substantial, deterrent effect on political

discourse unrelated to federal elections. Genuine issue advocacy thereby remains

exempt from boththe backup definition and itsattendant di scl osure regquirementsand

source restrictions. Similarly, genuine issue advocacy, specifically of the legisla-

tion-centered type, that mentions a federal candidate’s name in the context of urging

viewers to inform their representatives or senators how to vote on an upcoming bill

will not be regulated by the backup definition because it does not promote, support,

attack, or oppose the election of that candidate. See Findings 368-73 (providing

examplesof |egislation-centered adverti sementsthat do not promote, support, attack,

or oppose the election of afederal candidate).

McConnell, 251 F. Supp. 2d a 802-03 (Opinion of Judge Leon) (emphasis added except as to
“unrelated’). Up to 17% of the ads for which the McConnell district court did fact finding were

“genuineissueads’ (inwhich JudgeL eonincluded grassroots|obbying), with possibly moregenuine

ads in years with more hot-button legidlative issues. Id. at 798-99.
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C. Grassroots Lobbying Does Not Implicate McConnell’s Concerns.

Grassroots|obbying does not implicate McConnell’ s expressed concerns about “sham issue
advocacy.” 540 U.S. at 132. McConnell clearly identified what the Court meant by that term,
beginning with a section entitled “Issue Advertising.” Id. at 126.

First, the Court noted that such ads “could be aired without disclosing the identity of, or any
other information about, their sponsors.” Id. In fact, the Court noted, “ sponsors of such ads often
used misleading names to concea their identity.” Id. at 128 (providing examples), 196-97
(“concealing their identities,” “dubious and misleading names”).

Second, the Court noted that “ shamissue ads’ closely resembled expressadvocacy ads. Both
such ads and express advocacy ads“ were used to advocate theel ection or defeat of clearly identified
federal candidates,” id. at 126, and McConnell provided an immediate example of what the Court
meant by that: “Little difference existed, for example, between an ad that urged viewers to ‘vote
againg Jane Doe' and one that condemned Jane Do€’ srecord on a particular issue before exhorting
viewers to ‘call Jane Doe and tell her what you think.”” Id. at 126-27. In its discussion of BCRA
Titlell, the Court returned to this aspect of “sham issue ads’ with the example of the Y ellowtail ad.
540 U.S. at 193 n.78. The Supreme Court approved BCRA' s solution of requiring disclosure and
eliminating the use of corporate or labor union money for such ads, except as applied to MCFL-
corporations, which could not be prohibited from using corporate money for “electioneering
communications’ because such corporationsdo not posethe corruptionrisksrepresented by business
corporations. Id. at 209-11 (creating the first as-gpplied exception to the prohibition).

Grassroots|obbying adsimplicate noneof these concerns. Because WRTL doesnot challenge
thedisclaimer and disclosure requirements, therewill be no adsdone under misleading names. There

will continueto be full disclosure of all electioneering communications, both asto disclaimersand
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public reports. The whole system will betransparent. With dl thisinformation, it will then beup to
the peopl e to decide how to respond to the call for grassroots|obbying on a particular governmental
issue. And to the extent that there is a scintilla of perceived support or opposition to a candidate, a
remote possibility necessitated by the people' s sovereign right to participate in representative
government, the people, with full disclosure as to the messenger, can make the ultimate judgment.
“Government isforbidden to assumethe task of ultimatejudgment, lest the people lose their ability
to govern themselves.” Bellotti, 435 U.S. a 792 n.31 (“ The First Amendment rejects the ‘highly
‘paternalistic’ approach . ...").

Andtherewill be no adsresembling expressadvocacy or the“ sham ads’ that the Court found
to be “functional equivalents.” Id. at 206. As may be seen in the samples offered by WRTL,
grassroots lobbying ads focus on passing or defeating pending legislation, not electioneering, and
areof no (or only de minimis) valuefor the purposes of opposing or supporting candidates. But they
are esential to self-government.

Further, the desirability of a“bright-linerule” doesnot defeat thisas-applied challenge. The
Supreme Court has already decided that where constitutional justification isabsent, the “ desire for
a bright-line rule. . . . hardly congtitutes the compelling state interest necessary to justify any

infringement on First Amendment freedom.” MCFL , 479 U.S. at 263 (emphasisin original).*

2In any event, the Court could adopt abright-line test for grassroots lobbying that is
every bit as bright as the exception for MCFL-type corporations created in MCFL . Id. at 263-64.
The sort of “genuineissue ads’ that constitute grassroots lobbying can be neatly cabined without
placing any burden on the courts or the FEC.
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D. If There Are Residual Concerns about Using Corporate General
Treasury Funds for Grassroots Lobbying, a Segregated Bank Account
Could Be Used.

The one possibly perceived residual advantage of requiring WRTL to do its grassroots
lobbying through a PAC is that the use of donated corporate money would be eliminated.” In its
strict scrutiny analysis, the Supreme Court in McConnell relied on the interest in regulating
corporations with respect to candidate elections for the compelling interest prong. 540 U.S. at 205
(both “corporate form” advantage and “circumvention” are mentioned, but only as to “electoral
involvement,” which is absent here).

Thereisno* corporateform” compellinginterest with respect to petitioning government (and
conseguently no “circumvention” interest) because corporate money may constitutionally be used
for petitioning legidlative and executive branches and the public about legislation. See supra at 20.
Strict scrutiny requires a sufficient nexus between the sort of grassroots lobbying herein and
candidate elections for the compelling interest in regulating corporations applicable to candidate

elections to even goply. Thereis, however, an insufficient nexus here* So there is no compelling

interest to justify applying the prohibition on use of corporate fundsto grassroots lobbying.

*The PAC option would aso impose a$5,000 annual contribution limit on donations to
the PAC, but contribution limits on organi zations engaged in |obbying to support or oppose
ballot measures (i.e., legidation) violates First Amendment rights of expression and association.
Citizens Against Rent Control v. Berkeley, 454 U.S. 290 (1981). Given the extremely low
likelihood that genuine grassroots lobbying would have a cognizable effect on an election, and
given the offsetting self-governance interest of the people, thereis no constitutional justification
for contribution limitsin this context.

1See, e.g., Riley v. National Federation of the Blind, 487 U.S. 781, 793 & n.7 (1988)
(“there is no nexus between the percentage of funds retained by the fundraiser and the likelihood
that the solicitation is fraudulent” and “[€]ven if percentages are not completely irrelevant to the
guestion of fraud, their relationship to the question is at best tenuous”).
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Thereisalso no compelling interest in regul ating corporations even asto candidate el ections
with respect to MCFL-type corporations. Although WRTL does not qualify for theexception to the
prohibition (11 C.F.R. 8 114.2(b)(2)) asa” qualified nonprofit corporation,” under the strict wording
of 11 C.F.R. 8 114.10,° SUF 7, WRTL isin fact quite like an MCFL-type corporation becauseitis
anideological, nonstock, nonprofit (8 501(c)(4)) corporation. SUF 1. Thefact that acorporation does
not meet “ qualified nonprofit corporation” status, because of some business activity or receiptsfrom
corporationsshould not matter for present purposes, however, because corporate money may beused
for grassrootslobbyinganyway. See supra at 20. Sothelack of corruptionthreat attributed to MCF'L-
type corporations should be attributed to WRTL, even if it has receipts from business corporations.

Alternativedly, WRTL would be willing to make disbursements for electioneering
communications only “out of a segregated bank account which consists of funds contributed solely
by individuals who are United States citizens, nationas, or lawfully admitted for permanent
residence (as defined in section 101(a)(20) of the Immigration and Nationality Act (8 U.S.C.
1101(a)(20))) directly to thisaccount for electioneering communications.” 2 U.S.C. § 434(f)(2)(E);
11 C.F.R. 8104.20(c)(7). Thiswould eliminate al concerns about the use of business corporation
funds for el ectioneering communications. As noted in the complant:

[1167] The only remaining restrictions on PACsthat would not apply to disburse-

ments for grass-roots lobbying electioneering communications made from a

segregated bank account are (a) the annua PAC contribution limit and (b) the

requirement that a corporation first acquire “members’ and then solicit funds only
from these members. 2 U.S.C. § 441b(b)(4)(C). But as noted above, contribution

11 C.F.R. § 114.10(c) follows, in a somewhat wooden way, the requirements for the
MCFL-type corporation created by the Supreme Court in MCFL, 479 U.S. at 263-64, by creating
an exception for ideological, nonstock, nonprofit (8 501(c)(4)) corporationsthat have no business
income and receive no corporate contributions. The regulation makes no provision for de
minimis business income (especialy of the sort related to the organization’s mission, e.g., book
salesrelated to itsissues) or de minimis corporate contributions, as have other federal courts. See
note 41 (listing cases recognizing corporations as MCFL-type despite such de minimis activity).
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limitsare unconstitutiond in the context of grass-roots lobbying because thereisno
potential for corruption, Citizens Against Rent Control v. Berkeley, 454 U.S. 290
(1981), and any donors contributing in excess of $1,000 to the account would be
disclosed to the public.

II1. WRTL’s Ads Are Not Electioneering.

A. WRTL’s Ads Are Not the “Functional Equivalent of Express Advo-
cacy.”

WRTL' sthree grassrootslobbying ads are not express advocacy or itsfunctional equivalent.
In making this determination, the text of the ads themse ves must be examined, not external factors.
Buckley, 423 U.S. at 43 (expressadvocacy is*limitedto communications that include explicit words
of advocecy . . .” (emphasis added)). The ads do not, of course, contain explicit words expressly
advocating the election or defeat of a clearly identified candidate, nor are they the functional
equivalent.

The sole focus of the ads was imminently pending, specific legislative activity while
Congress was in session, the timing of which was beyond the control of WRTL. The ads asked for
callstoincumbent Senatorswho clearly had power toimmediately affect thefilibuster activity. These
are unlike the “sham issue ads’ that ask hearers to call candidates, even non-incumbents, about
something vague, abstract, unfocused, and/or possibly in the pad.

Theonly referenceto Sen. Feingold wasin the closing cal to his constituentsto contact him
and ask him to oppose the filibusters. As Judge Leon noted, even the McConnell defendants own
expert concluded that an ad mentioning a candidate’snameisagenuineissue ad, if “the body of the
ad has no referent to [a candidate] whatsoever [and] the only referent to [the candidate] is the call
line.” 251 F. Supp. at 795.

WRTL’ sadsasked constituentsto call both Sen. Kohl and Sen. Feingold, lessening thefocus

on Sen. Feingold even more and indicating that the issue was filibustering, not Sen. Feingold. The
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ads mentioned no election, candidacy, or political party, and sad nothing about the Senators
character, actions, or fitness for office. The ads did not even say whether the Senators had both
supported or opposed the filibuster or split on the issue. There were no words that promoted,
supported, opposed, or attacked either Senator.

The ads dealt with non-candidate Kohl and candidate Feingold equally, not singling Sen.
Feingold out in any way. The ads dealt with along-time, natural concern for WRTL, which would
like President Bush’ sjudicial nomineesto be appointed, so there isno question of amade-up issue.
In fact, WRTL ran these same ads outside the blackout periods during which time there is no
congressional or court findingthat there is any equivalencewith express advocacy. And the adsdealt
with an unprecedented issue of vital national importance that was just then coming to ahead at the
end of the terms of President Bush and the Congress, which facts were amaiter of public record and
beyond WRTL’s control.

Defendants own expert revealed afundamental, but not immediately obvious reason, why
WRTL'’s ads were not functionally equivalent to express advocacy—the chosen target audience.
Franklin stated in his declaration that, with atarget audience of “* policy aware adults, ages45+ with
male skew,’” “it isunlikely that political adswill change opinions.” SUF 201. If the ads would not
change minds, then they were not suitable for el ectioneering. But in deposition, Franklin said that
this audience would be precisdy the audience you would try to reach to engage in grassroots
lobbying: “these would be people that would be more likely to make the call than people who are
the opposite, unaware, involved, yes.” SUF 202. A citizen group and its advertising expert intent on
having an electord effect would not spend money to design an ad campaign for ademographic group
unlikely to be affected. They would not run their ads on programs known to be watched by a

demographic group unlikely to be affected. But the citizen group and its advertising expert would

39



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 48 of 105

target precisely this demographic and these programs if their intent was to achieve a grassroots
lobbying effect.

Insum, WRTL’ sadswerenot of the*functional equivalent of expressadvocacy.” Prohibiting
WRTL from running them with its general treasury funds would therefore be unconstitutional .*®

B. Other Activity Does Not Create Functional Equivalence.

In dismissing this case earlier, this Court said that, even if it could consider an as-applied
challenge, it could also consider whether the proposed ads would affect elections by looking at
external factors, and WRTL would lose because it was redlly just trying to defeat one of the two
senators named. Docket 26 at 6.

The Court found that “candidates opposing Senator Feingold made Senator Feingold's
support of Senate filibusters against judicial nominees a campaign issue,” WRTL-PAC “endorsed
three candidates opposing Senator Feingold and announced that the defeat of Senator Feingold was
apriority,” “[ilnanewsrelease. .. WRTL criticized Senator Feingold’ srecord on Senatefilibusters
againg judicia nominees,” and “WRTL has used a variety of non-broadcast communications to
convey its criticisms of Senate filibusters against judicid nominees in the months leading up to

August 2004.” I1d. at 2, 6.

*The unique details of WRTL’s ads do not reach the outer limits of what the Constitution
requires. For example, WRTL believes that there is no constitutional justification for prohibiting
acitizen group from stating alegislator’s position (for, against, or undecided) on a pending
legislative matter in a grassroots |obbying communication. But such questions are not necessary
to decide on this record, although the Court may wish to cite them if the Court finds them
essential to its decision in the manner that the Supreme Court did in MCFL. 479 U.S. at 263-64.
But even without so doing, subsequent as-applied cases could refine the scope of the constitu-
tional protection infiner detail in the same way that lower courts have found that de minimis
businessincome or corporate donations do not prevent a corporation from qualifying as an
MCFL-type corporation if they would otherwise qualify. See FEC v. NRA, 254 F.3d 173, 192
(D.C. Cir. 2001); North Carolina Right to Life v. Bartlett, 168 F.3d 705 (4th Cir. 1999); FEC v.
Survival Educ. Fund, 65 F.3d 285, 292 (2d Cir. 1995); Day v. Holahan, 34 F.3d 1356, 1363-65
(8th Cir. 1994).
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ThisCourt said in effect that if acitizen group exercises one constitutional freedom, such as
speaking out on a public issue or using a PAC to oppose a candidate, then it gives up its
constitutional right to do grassrootslobbying. That isan unconstitutional condition, i.e., if youwant
this benefit you must give up that right (see, e.g., Healy v. James, 408 U.S. 169, 180-84 (1972);
Speiser v. Randall, 357 U.S. 513, 518 (1958)), in this case requiring a tradeoff of constitutional
rightsinstead of benefits. The Court alsosaid in effect that if acitizen groupthinksit may ever want
to participate in representative government by petitioning its representative, it must make certain it
never says anything about theissuefirst and make sureits PAC never supportsor opposes any of its
representatives, and if it wants to make an issue of something that other people care about, so that
it becomes a campaign issue, forget it.

This position is hostile to the rights of free expresson, association, and petition, and to a
republican form of government and woul d seriously underminetheability of the peopleto participate
in their government. And the very fact that an incumbent candidate makes a pending legislaive
action a campagn issue, using the bully pulpit of public attention resulting from his or her
candidacy, increases, rather than diminishes, theconstitutional interest of the peoplein participating
in that public debate. Candidates may not be granted a veto over the people’s right to |obby
incumbent politiciansabout upcoming votesin Congress by making that i ssueacampaignissue. This
Court’s position is also contrary to clearly-established law, which defines both independent
expenditures and el ectioneering communi cations based on what the communication itsdf says, not
on what the organization says el sewhere, or what its PAC says, or what € se an organization does.
These are considered in turn.

An independent expenditure is determined by looking to the communication itself, not

extrinsic factors. “‘Independent expenditure’ means an [uncoordinated] expenditure by a person
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. . . expressly advocating the election or defeat of a clearly identified candidate . . . .” 2 U.S.C.
8431(17). “*Clearly identified meansthat—(A) the name of the candidate involved appears; (B) a
photograph or drawing of the candidate appears; or (C) the identity of the candidate is apparent by
unambiguous reference.” 2 U.S.C. 8§ 431(18). So whether a communication constitutes an
independent expenditure turns solely on whether the communication izself contains explicit words
expressly advocating aclearly identified candidate’ selection or defeat. What an organization’ sSPAC
said, what the organization’ s press rel eases said, and whether some candidate cares about the same
issue so as to make it a campaign issue are not part of the analysis. Thereis express advocacy, or
thereis not, based on the communication itself. Buckley, 423 U.S. at 43 (express advocacy “limited
to communications that include explicit words of advocacy . . . .").

Asto el ectioneering communi cations, the law again requires examination of thecommunica-
tion itself, not extrinsic factors. “ Electioneering communication” is defined as a* communication”
meeting certain criteria. 2 U.S.C. § 434(f)(3); 11 C.F.R. 8 100.29. Nowherein thedefinitionisthere
any instruction to see whether the organization’s PA C said anything or what the organization’ s press
releases said. In fact, McConnell upheld the definition because it introduced none of the vagueness
posed by the statute at issue in Buckley. McConnell, 540 U.S. at 192, 194. The problem identified
in Buckley was how to separate electioneering from participatory democracy. Buckley noted that
“[clandidates, especidly incumbents, are intimately tied to public issues involving legidative
proposals and governmental actions.” 424 U.S. at 42. And the Supreme Court pointed out that there
could not be atest that depended on the hearers’ subjective judgment:

(W)hether words intended and designed to fall short of invitation would miss that

mark is a question both of intent and of effect. No speaker, in such circumstances,

safely could assume that anything he might say upon the general subject would not
be understood by some asan invitation. . .. Such adistinction offers no security for
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freediscussion. Inthese conditionsit blanketswith uncertainty whatever may besaid.
It compels the speaker to hedge and trim.

Id. at 43 (internal quotation marks and citation omitted).

Asnoted above, anecessary implication of the Supreme Court’ sreversal of thisCourt inthe
present case in WRTL, 126 S. Ct. 1016 (2006), is that neither the mere facts of (a) proximity to an
election and (b) somepossible effect on el ectionsis cognizabl ein the present anal ysis because those
very argumentswere advanced by Defendants as eliminating the possibility of as-applied challenges
to the electioneering communication prohibition. The Supreme Court necessarily rejected those
factors as controlling when it held that an as-applied challenge could not be forbidden.

Moreover, the Noerr-Pennington line of cases agrees that where the right to petition is
involved intent and effect cannot be considered in a Stuation such as the present. The right to
petition is “one of ‘the most precious of the liberties safeguarded by the Bill of Rights.”” BE & K
Constr. Co. v. NLRB, 536 U.S. 516, 524 (2002) (quoting United Mine Workers v. Illinois Bar Ass 'n,
389 U.S. 217, 222 (1967)). Grassoots |obbying is a quintessential exercise of the right to petition.
Eastern R.R. President Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-138 (1961);
Liberty Lobby, Inc. v. Pearson, 390 F. 2d 489, 491 (D.C. Cir. 1968). In addition, asgeneral advocacy
of positionsin mattersof publicimport, grassrootslobbyingis protected under the First Amendment
as part of our “profound national commitment to the principle that debate on public issues should

be uninhibited, robust, and wide open.” New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
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Even in the context of federal antitrust and labor relations law'’, where no additional First
Amendment rights attach, the government cannot prohibit activities that would otherwise violate
antitrust or labor law when those actionsare‘ an attempt to persuade thelegislature or the executive
to take particular action with respect to alaw that would produce arestraint or amonopoly.”” BE &
K, 536 U.S. at 525 (quoting Noerr, 365 U.S. at 136). Theright to petition trumps the provisions of
such laws, even wherethe petitioners seek to affect the debate over how those very lawsdo or should
aoply.

The Noerr-Pennington doctrine includes an exception to immunity from prosecution only
when the right to petition is not genuinely at issue because the efforts to petition are “sham.” See
Noerr, 365 U.S. a 144 (in the antitrust context, immunity does not extend to lobbying “ostensibly
directed toward influencing governmental action [that] is a mere sham to cover what is
actually . . . an attempt to interfere directly with the business relationships of a competitor.”). The
exception to Noerr-Pennington petitioner immunity has two elements, including a key threshold
inquiry. Even in the antitrust and labor relations contexts, where no separate First Amendment
speech concerns attach, petitioners immunity generally applies regardless of the petitioners
subjectiveintent or purpose. In Professional Real Estate Investors v. Columbia Pictures Industries,
the Court held that whether litigation asserted to be an exercise of the right to petition was * sham”

must be determined by atwo-part test:

"The Noerr-Pennington line of cases demonstrates that, in whatever context theright to
petition is affected, it enjoys powerful constitutional protection. Noer and Penninton established
that the right to petition trumps otherwise applicable antitrust law. The principle of immunity
from prosecution when petitioning government was extended to “ situations where groups
use. .. courtsto advocate their causes and points of view” in California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. at 511. The Court later applied the Noer-Pennington doctrinein
the context of labor relations law in Bill Johnson'’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 737,
743 (1983). It was applied to a situation where groups used the court to advocate in the context of
labor relations law in BE & K, 536 U.S. 516.
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First, thelawsuit must be objectively basel essin the sensethat no reasonablelitigant

could realistically expect success on the merits. If an objective litigant could

conclude that the suit is reasonably cal culaed to elicit afavorable outcome, the suit

isimmunized under Noerr, and an antitrust claim premised on the sham exception

must fail. [footnote omitted] Only if challenged litigationisobjectively meritlessmay

a court examine the litigant’ s subjective motivation. Under this second part of our

definition of sham, the court should focus on whether the basel esslawsuit conceals

“an attempt to interfere directly with the business relationship of a competitor”

through the “use [of] the governmental process— as opposed to the outcome of that

process — as an anticompetitive weapon.”
508 U.S. 49, 60-61 (1993) (citations omitted; emphassin original); accord, BE & K, 536 U.S. at
526. A petition, whether by lobbying or litigation, issubjectively ashamif, for example, the intent
isto interfere directly with the business rel ationships of a competitor, Noerr, 365 U.S. at 144, or to
pendizeor retaliate against a protected |abor activity, Bill Johnson’s, 461 U.S. a 743. However, an
improper subjective intent, while necessary, is not sufficient to make a petition a sham and trigger
the exception to petitioner immunity because there is a threshold requirement. Protection of the
exercise of the right to petition still exists where there is “‘a concerted effort to influence public
officids regardless of intent or purpose.” BE & K, 536 U.S. at 525 (2002) (quoting Mine Workers
v. Pennington, 381 U.S. 657, 670 (1965)) (emphasis added). “For a suit to [be excepted from
petitioners immunity], then, it must be asham both objectively and subjectively.” Id. at 526 (citing
Professional Real Estate Investors, 508 U.S. a 60-61) (emphasisin origind). The Supreme Court
has accordingly held that unless no reasonable litigant could expect success on the merits, even if
alabor law litigator intended by hislitigation “to retaliate againg the defendant for exercising rights
protected by the[NLRA],” Bill Johnson’s, 461 U.S. at 743, the petition effort was not sham and the
protection demanded by the federal constitution for the right to petition prevented application of the

NRLA. BE & K, 536 U.S. at 526.
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The transferable concept to the present gpplication of the right to petition is tha unless
WRTL’ sgrassroots|obbying ads themselves are obj ectively without merit as exercising theright to
petition, then any finding of a subjective intent to influence el ections would not be enough to deny
the ads immunity from the electioneering communication prohibition. Asthe Supreme Court said
in Professional Real Estate Investors, “only if challenged litigation i s objectively meritless may a
court [even| examine thelitigant’ ssubjectivemotivation.” 508 U.S. at 60 (emphasisinoriginal). The
threshold objective test must be overcome before inquiry may be made into subjective intent. But
Defendants cannot show that the proposed grassroots lobbying is objectively meritless. It is
objectively a genuine exercise of the right to petition by the plain terms of the communication.*®
Accordingly, asthe Court held in Professional Real Estate Investors, questions about the possible
underlying “motivations in bringing the suit” are “rendered irrelevant by the objective lega
reasonableness of the litigation [or, in this case, the exercise of the right to petition through
communications].” Id. at 65-66.

Asto PAC activity, thevery Satutory prohibition atissueinthiscase, expresdy excludes any
consideration of PAC activity in determining whether a corporation has made an independent
expenditure or an electioneering communication. 2 U.S.C. 8§ 441b(b)(2)(C) (“shall not include
... the establishment, administration, and solicitation of contributionsto a separate segregated fund
to be utilized for political purposes’ (emphasis added)). The courts have never held that what a

citizen group says through a PAC is attributable to its connected corporation or is a factor in

BMoreover, it also objectively looks nothing like the “ sham issue ads” identified as being
the “functional equivalent” of express advocacy in McConnell. The necessary implication of the
WRTL remand is that there may be “ genuine issue ads,” McConnell, 540 U.S. at 206 n.88, that
are broadcast within prohibition periods. See infra. So inquiry into intent must be rejected.
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determining whether a communication made with general treasury funds constitutes express
advocecy, or its functional equivalent.

INMCFL , MCFL had aPAC, 479 U.S. at 255 n.8, but the Supreme Court never asked what
the PAC had said or done in its analysis of whether MCFL’s communication contained express
advocacy. Id. at 249. MCFL had engaged in various legidation-oriented activities, including
grassroots lobbying. Id. at 242. But the Supreme Court never considered any such activity in
determining whether therewas an independent expenditure. I nstead the Court noted that the“ Specid
Edition” of M CFL’ snewsletter said tovote prolifeand thenidentified which candidateswereprolife.
Id. at 249. So the Court sad that if A=B and B=C, then A=C. But the sole focus was on the
particular communication in the newsletter and what itswords said, not MCFL’ s other activities.

If what a PAC says is attributable to a connected corporation itself, then every PAC's
independent expenditure and electioneering communication would constitute a violation by the
corporation of the prohibition on corporate independent expenditures and electioneering
communicationsat 2U.S.C. §441b. The PACislegally and logically separate from the corporation.
It's actions are not attributable to its connected corporation.

Buckley and McConnell both stand for the proposition that express advocacy and its
functional equivalent must be determined by abright-line test to protect fundamental freedoms and
core functions of participatory democracy. There can be no vagueness, and introducing external
factors, such asthings said in an unrelated prior press release, reintroduces vagueness.

Iv. Other Options Are Inadequate.

Thiscourt previoudy acknowledged that thel oss of First Amendment freedomsisirreparable

harm, but declared the harm “not nearly so great as plaintiff argues’ because other means of

communication are open and there is the option to use PAC funds. Docket 26 at 7.
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A. The PAC Option Imposes an Unconstitutional Burden on Grassroots
Lobbying.

Congress may tell WRTL how to run its ads only if the electioneering communication
prohibitionisnarrowly tailoredto acompe ling stateinterest as applied to grassroots|obbying. Until
that isdemonstrated, and the burden for demonstrating it isonthe FEC, see Austin, 494 U.S. at 657-
58, WRTL is constitutionally harmed if it must confine itsdf to PAC funds.™

ThisCourt previously said that McConnell “ hasaready determined that the provisionsof the
BCRA serve compelling government interests.” Docket 26 at 9. But that was as-applied to sham
issue ads, not grassroots lobbying. As noted above, supra at 20 corporations are free to engage in
lobbying, so the exclusion of corporate fundsisnot acompe ling interest asto grassroots lobbying.
Since WRTL doesnot challengethedisclaimer and disclosure requirementsrel ating to el ectioneering

communications, the public would be fully informed.

The FEC has argued herethat McConnell held that a PAC option was a constitutiondly
sufficient means for corporations to pay for election-related advocacy, but that assertion ignores
the fact that McConnell never hdd that “ genuine issue advocacy” in the form of grassroots
lobbying constitutes el ection-related advocacy. Rather, McConnell applied Broadrick’ s substan-
tial overbreadth facial -chall enge test and | eft for another day the sort of as-applied chalenge
brought today. To the extent that McConnell considered the PAC option sufficient, it did so only
in the context of the “sham issue ads’ that it considered to be the “functional equivalent of
express advocacy,” which is not the case with the present ads.

This Court’ s prior reliance, Docket 26 at 7, on FEC v. Beaumont, 539 U.S. 146 (2003),
was inapposite because Beaumont only said that the PAC option was adequate with respect to
contributions, for which the Supreme Court has dways applied alower gandard. By contrag, in
MCFL , the Supreme Court said that the PAC option was not adequate with respect to independ-
ent expenditures (containing express advocacy) for MCFL-type corporations and catal ogued
some of the burdensinherent in PAC funding. MCFL, 479 U.S. at 252-55. Justice O’ Connor
concurred, highlighting especially the PAC-option burdens on MCFL. /d. a 265 (O’ Connor, J.,
concurring) Austin also noted that requiring the PAC option is a burden on First Amendment
rights that must be narrowly tailored to a compelling governmental interest. Austin, 494 U.S. at
657-58. Applying the PAC option to WRTL’ s proposed ads, or to grassroots | obbying generally,
Is not narrowly tailored to a compdling governmental interest. The FEC hasfaled its burden to
proveit so under gtrict scrutiny.
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Moreover, (although it should not matter) on the facts of this as-applied case, the PAC
alternative is ssmply inadequate. WRTL had only alimited time to engage in grassroots lobbying.
A lost opportunity at the critical time is an opportunity lost forever. These were highly important
mattersto WRTL anditsmembersand werenot “mere’ theoretical deprivationsof First Amendment
rights to speak on matters of public concern.

When alegidativeissue ariseson short notice, asit did here, thereisno timefor corporations
without a PAC to organize one, go through the time-consuming, cumbersome process of firg
acquiring FECA-compliant “members’ (who must fit certain criteriato qualify for solicitation and
may not be solicited for PAC money until they respond to a prior solicitation to become members
of the organi zati on and the organi zati on respondsi ndi cating acceptance)® and then raise PAC money
from the members through the multiple appeals required for successful fundraising. SUF 81.

Andeventhough WRTL had aPA C aready, the PAC aternativewasuntenablefor therewas
inadequatetimeto raise sufficient funds by appeal sto existing members (usually multipleeffortsare
required), id., and taking the multi-step process of recruiting new members, expressly acknowledging
their acceptance as members, and then soliciting them for contributions. And it has become
increasingly difficult to raise PAC fundsfor avariety of reasons beyond WRTL’scontrol, including

the exhaustion of available lists to use for solicitation. SUF 83-89. The PAC adternative in such

A “membership corporation,” 11 C.F.R. § 114.1(e)(1), such as WRTL, may not solicit
contributions to its PAC from non-members (unless they are “ executive or administrative
personnd, and their families”). 11 C.F.R. 8 114.7(a). To acquire “members,” a membership
corporation must comply with 11 C.F.R. 8 114.1(e)(1), i.e., have a prescribed organizational
structure, have prescribed language in its organic documents, “expressly solicit[] persons to
become members,” and “expressly acknowledge[] the acceptance of membership,” and comply
with 8 114.1(e)(2), i.e., the member must have “some significant financial attachment to the
membership organization” (described), or “pay membership dues at least annually,” or “have a
significant organizational attachment to the membership organization” (described). While a
membership corporation may solicit members as desired, other corporations may only solicit
their employees for a PAC contribution twice ayear. 11 C.F.R. § 114.6.

49



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 58 of 105

situationsiseffectively acomplete ban and al so amountsto having to obtain an advance government
license before being permitted to speak, which is a prior restraint. As discussed above, the
governmental interests advanced by use of a PAC are inapplicable on the facts of this as-applied
chalenge®

B. Other Forms of Communication Are Inadequate.

Other alternatives, such asnewspaper adsand letters, areal so inadequate. The obviousreason
why Congress banned only broadcast ads is that they are the most effective, which iswhy WRTL
chosebroadcast ads. BarbaraL yons, the long-timeexecutive director of WRTL, with many years of
experiencein promoting WRTL' sissues, SUF 73-74, verified that broadcast advertisingisthe most
effective means of grassroots |obbying for WRTL and that “non-broadcast communi cations would
not provide WRTL with sufficient ability to reach the people of Wisconsinwith WRTL’smessage.”
SUF 69, 111, 119-24. Jason Vanderground, WRTL’s advertising consultant, confirmed this. SUF
210-12, 227-28. The FEC has not shown otherwise, and it is not the role of government to tell
citizens how best to communicate: “The First Amendment protects [WRTL’s] right not only to
advocae [it’'s] cause but also to select what [it] believe[s] to be the most effective means for doing
s0.” Meyer v. Grant, 486 U.S. 414, 424 (1988). The most effective means of reaching constituents
quickly (often on very short notice as legislative issues arise abruptly, e.g., by amendment to an
existing bill) and getting their attention is by broadcast ads on their favorite shows and commuting
programs, not in dwindling-circulation newspapers and time-consuming, readily-discarded direct

mail.

“Nonprofits organized under IRC §501(c)(3) are not permitted to even have aPAC,
making grassroots lobbying in prohibition periods atotal and absolute ban for them.
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C. Requiring That a Group Not Incorporate Burdens the Freedom of
Association.

Themost effective meansof gathering, anal yzing, and disseminating the necessary legidaive
information is through citizen watchdog groups created by the people. See Buckley, 424 U.S. at 22
(association permits amplified speech). The most effective form for these groups is the nonprofit
corporation, not to amass business income, which nonprofits do not do, but to facilitate capable
leadership by protecting directors and officers from individual liability for acts of the group.
Conditioning on€e’s right to do grassroots lobbying on not incorporating imposes a significant
obstacleto the group’ s speech, association and petition activities.

D. Other Times Are Inadequate.

Requiring grassroots lobbying to be conducted before the blackout periods severely
compromises the effectiveness of the lobbying. If it isaweek before acrucid legislative vote, no
other time than that week is available in which the people can receive the necessary information
when it maters. In those advertising campaignswhere one is attempting to get the public to lobby
legislators, it isimportant to run the advertising close in time to when the legislative vote will occur
sothat it sticksin people’ smindsalittlebit more. SUF 213. Grassroots|obbyingis customarily done
when abill or matter or an issueis directly before the Congress and it tends to be when votes are
scheduled. SUF 145.

E. Not Naming a Candidate Is Inadequate.

Grassroots |lobbying is ineffective without telling constituents to whom their cal should be
made. Often, only one or two members of Congress in a state have a position on legislation that
differs from others and so would be the object of grassroots lobbying. And many citizens do not

know the names of their members of Congress, so would not know whomto call. A statuterequiring
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that grassrootslobbying adsask listenersto simply “ Call your member of Congress,” without naming
the legid ator needing calls, would render grass-lobbying ineffective. As the evidence in this case
shows, naming acandidate is typical in grassroots lobbying and is needed. SUF 23, 26, 125, 147,
149. It would not have been as effective for WRTL to not name Senators Kohl and Feingold but
instead to simply to have directed recipients to the Senate switchboard or to the BeFair.org website
prepared as part of WRTL’ sgrassroots|obbying campaign. SUF 108, 125 (73, 119), 126, 214, 234-

357

#Judge Leon singled out grassroots lobbying as being of special concern, providing a
rationale from the record as to why it is necessary to name alegidator in such situations:

The merefact that these issue advertisements mention the name of a candidate
(i.e., the elected representative in whose district the advertisement ran) does not
necessarily indicate, let alone prove, that the advertisement is designed for

el ectioneering purposes. To the contrary, the testimony of various plaintiffs
witnesses indicates that, in their experience, there are many reasonswhy it is
helpful, if not necessary, to mention a candidate’ s name in these advertisementsin
order to focus the public’s attention on a particular pending piece of legislation.
For example, Paul Huard of NAM states “[t]here are many reasons that an issue
ad may need to refer to the name of an elected official or candidate. Many hills are
identified with particular sponsors and may be known by the sponsors' names.
Also, both incumbents and candidates may be prominent people whose support or
opposition to a bill or policy may have important persuasive effect. . . . Also, if an
issue ad is used to explain why alegidlative position of a particular Member of
Congressis good for hisor her district or state, the member generally must be
mentioned. The same is true if the purpose of the ad may be to induce viewers to
contact the Member and communicate a policy position.” Huard Decl. 1 12
(emphasis added); see also Finding 293. Similarly, Denise Mitchell, Special
Assistant for Public Affairsto the AFL-CIO, concurred, explaining that it is often
necessary to refer to afederal candidate by name because “[t]he express or
implied urging of viewers or listeners to contact the policymaker regarding [an]
issueis. .. especially effective by showing them how they can personally impact
the issue debate in question.” Mitchel Decl. §11; see also Finding 293.

McConnell, 251 F. Supp. 2d at 794 (emphasisin original).
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Conclusion

Grassroots lobbying is essential to arepublican form of self-government and poses none of
the constitutional concernsidentified inMcConnell. It isdifferent in kind from the“sham issueads”
considered in McConnell and is not the functional equivalent of express advocacy. The people may
not be prohibited from employing the most effective means to lobby their members of Congress
about upcoming votes. Further, on these facts, the prohibition “does not advance a legitimate
governmental interest significant enough to justify its infringement of First Amendment rights.”
Citizens Against Rent Control, 454 U.S. at 299. “ Government may not suppresslawful speech asthe
means to suppress unlawful speech. Protected speech doesnot become unprotected merely because
itresemblesthelatter. The Constitutionrequiresthereverse.” Ashcroftv. Free Speech Coalition, 535
U.S. 234, 255 (2002).

As a result, this Court should find the electioneering communication prohibition
unconstitutional as applied to grassroots lobbying generally, or as applied to the three broadcast
advertisements here. Alternatively, the prohibition should be declared unconstitutional as applied,
if made with disbursements from asegregated bank account as described in 2 U.S.C. § 434(f)(2)(E)
(donations only from individuals). An appropriate injunction should be issued to limit FEC

enforcement in violation of constitutiona authority.
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United States District Court
District of Columbia

Wisconsin Right to Life, Inc.,

Plaintiff,
V. Civil Action No. 04-1260 (DBS, RWR, RJL)
Federal Election Commission,
Defendant, THREE-JUDGE COURT
and

Sen. John McCain et 4., Oral Argument Requested

Intervenor-Defendants.

Plaintiff’s Statement of Undisputed Material Facts
Wisconsin Right to Life, Inc. has moved for summary judgment in itsfavor. Fed. R. Civ. P.
60. In support of that motion, WRTL provides this statement of materid facts with referencesto
supporting evidence. LCVR 7(h).2
1. Plaintiff Wisconsin Right to Life, Inc. (“WRTL"), isanonprofit, nonstock, Wisconsin,
ideol ogical corporation recognized by the Internal Revenue Service astax exempt under § 501(c)(4)

of the Internal Revenue Code. AV C 1 20; Lyons Dep. 15:6-8.

“Key to Evidentiary Citations. Excerpts of discovery maerias are appended hereto.
LCvR 5.2(b). The following abbreviations are used herein: Amended Verified Complaint
(Docket #30) = AVC; Affidavit of Barbara L. Lyons (Docket # 10) = Lyons Aff.; Second
Affidavit of Barbara L. Lyons = 2d Lyons Aff.; Transcript of Deposition of BarbaralL. Lyons =
Lyons Dep.; Declaration of Douglas L. Bailey = Bailey Decl.; Transcript of Deposition of
Douglas L. Baley = Baley Dep.; Dedaration of Charles H. Franklin, Il = Franklin Decl.;
Transcript of Deposition of Charles H. Franklin, 111 = Franklin Dep; Transcript of Deposition of
Jason Vanderground = Vanderground Dep.
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2. WRTL isthe Wisconsin state affiliate of the National Right to Life Committee, Inc. and
was organized and exists for theideol ogical purpose of promoting respect for, and legd protection
of, innocent individual human lifefrom thetimeof fertilization until natural death. AV C 22; Lyons
Dep. 15:10-13.

3. Defendant Federal Election Commission (FEC) is the government agency charged with
enforcing 2 U.S.C. § 441b(b)(2). AVC 1 21.

4.2U.S.C. 8441b(b)(2) prohibitsthe use of corporatefundsfor “ € ectioneering communica
tions” (hereinafter “the prohibition”), which was contained in § 203 of the Bipartisan Campaign
Reform Act of 2002 (BCRA), Pub. L. No. 107-155, 116 Stat. 81, 91-92.

5. Aspresently applicable, “* dectioneering communication’” means any broadcast, cable, or
satellitecommunication which . . . refersto aclearly identified candidate for Federal office[and] is
made within . . . 60 days before a genera . . . election for the office sought by the candidate; or
... 30 days before aprimary . . . election . . . for the office sought by the candidate; and . . . is
targeted to the relevant electorate.” 2 U.S.C. § 434(f)(3)(A)(i). See also 11 C.F.R. § 100.29
(definition of “e€lectioneering communication”).

6. The prohibition provides tha “[i]t is unlawful . . . for any corporation whatever . . . to
make a contribution or expenditure in connection with any [Federal] election. . . . For purposes of
thissection . . . , the term ‘ contribution or expenditure’ includes. . . any applicable electioneering
communication . . ..” 2U.S.C. 8§ 441b(a)-(b). See also 11 C.F.R. 88 114.2 and 114.14 (regulatory
ban on corporate funding of electioneering communications).

7. WRTL does not qualify for any exception permitting it to pay for dectioneering

communicationsfrom corporatefundsbecause(a) itisnot a“ qudified nonprofit corporation” (QNC)

within the definition of 11 C.F.R. § 114.10 so as to qualify for the exception found at 11 C.F.R.
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8 114.2(b)(2) to the electioneering communication prohibition and (b) its advertisements are
“targeted” so that it doesnot fit the exception for § 501(c)(4) organizations asdescribedin 2 U.S.C.
§ 441b(c)(2). 2 U.S.C. § 441b(c)(6)(A). AVC 1 23.

8. WRTL padto broadcast theradio advertisement at Exhibit A, and plannedto run thepaid
advertisements at Exhibits B and C when the original complaint was filed. AVC {6, 12, 13.

9. The transcripts a Exhibits A-C are true and accurate transcripts of then-current versions
of the advertisements that WRTL had broadcast or proposed to broadcast at its expense in
Wisconsin. AVC 6.

10. Thegrass-rootslobbying advertisementsat Exhibits A-C encouraged Wisconsin listeners
to contact their U.S. Senators (Sen. Russell Feingold and Sen. Herb Kohl) and to ask them to vote
againg anticipated filibusters of President Bush’ sfederal judicial nomineesthat would occur during
€l ectioneering communication prohibition periods in the summer and fall of 2004. AVC { 6.

11. The Federal Election Commission considered creating an exception to this prohibition
initsregulationsimplementing BCRA for grass-rootslobbying broadcastsbut decided it wasbeyond
the exception-making authority granted it by Congressto do so. 67 Fed. Reg. 65190, 65200-02. AVC
17.

12. The issue of judicial nominations became an issue in Senate politics almost from the
moment Republicans reclaimed the majority in January 2003 because Democrats could no longer
block judicial nominations by simply not bringing them up for avote. Franklin Decl. 6-7.

13. In 2003, conservatives, and especially pro-life groups, saw the transformation of the
judiciary as key to achieving their political goals in genera and overturning Roe v. Wade in

particular. Franklin Decl. 7.
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14. Between March 2003 and June of 2004, Senate Democrats had blocked confirmation
votes sixteen times. Franklin Decl. 7.

15. The Senate Republican |eadership attempted to break theimpasse several times, including
aforty hour marathon session in November 2003, but the Democrats remained sufficiently united
to continue the filibusters. Franklin Decl. 7.

16. The Republican leadership made another attempt at ending the deadlock in July 2004,
holding four votes on stalled nominations between July 20 and 22, ending with the twentieth failed
attempt. Franklin Decl. 7.

17. On July 21, 2004, the U.S. Senate voted 53 to 44 in favor of amotion to invoke cloture,
whichwould have closed debate and stopped thefilibuster of aconfirmation vote onthe nomination
of William Gerry Myersll1l tobeaUnited States Circuit Judgefor the Ninth Circuit. Because athree-
fifths voteto invoke cloture was required, the motion failed and thefilibuster continues. 150 Cong.
Rec. S8459-60. AVC 1 8.

18. On information and belief, the filibuster of William Myers was the 17th time such a
filibuster had prevented an up or down vote on a federal judicial nominee since March 2003, and
Senate “ Judiciary Chairman Orrin Hatch . . . predicted that the number of Democratic filibusters
would hit doubledigits before the Senate adjournsin the fall.” Paul Kane, Fall Showdown Seen on
Judges, Roll Call, July 21, 2004, at 1. AVC 1/ 9.

19. Infact, the number of filibusters of judicial nominees reached* double digits’ just aday
after the cited Roll Call article, on July 22, when three morejudicial nomineeswere denied up-down
votes by a Democrat filibuster: nominees Henry W. Saad, Richard A. Griffin and David W.
McKeague. Helen Devar, Senate Democrats Block 3 More Bush Judicial Nominees, \Washington

Post, July 23, 2004, at A05. AV C 110.0n information and belief, at the time the original complaint



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 67 of 105

wasfiled the Senate | eadershipintended to bring up for vote additional judicia nomineesthroughout
the fall and “by year’s end Democrats could have to filibuster as many [as] 16 nominees for the
entire 108th Congress.” Paul Kane, Fall Showdown Seen on Judges, Roll Call, July 21, 2004, at 1.
AVC {11.

20. From late March to May 23, 2005, some $8.5 million was spent by groups advertising
for and against the filibuster i ssue because the Republican |eadership had signaled that it was going
to schedule a vote to change the rules to require only fifty-one votes to end debate on judicial
nominations. Franklin Dep. 26:14-27:21.

21. During thenational debatein the spring of 2005 over the so-called “nuclear option,” a.k.a.
the “constitutional option,” in which the Republican senatorsindicated an intent to change the U.S.
Senate rules to preclude judicial nominee filibusters, the central question was whether Senate
Majority Leader Frist could get fifty Republican senatorsto support the rule change becauseit was
certain that no Democrat senators would support it. Since Wisconsin had no Republican senators,
there was no senator to lobby in Wisconsin. 2d Lyons Aff. 9.

22. A significant number of the adsin the spring of 2005 for and against judicial filibusters
were designed to affect or influence the vote in the Senate on the filibuster issue, while some may
have been more aimed at public opinion generally. Franklin Dep. 28:17-29:1.

23. Those ads that were directed or aimed at influencing the vote in the Senate, mentioned
a specific senator by name, pointed to hisor her rolein the debate, and were broadcasted primarily
in the states where those senators were from. Franklin Dep. 29:2-10.

24. Those ads aimed at public opinion generally, the second group described above, did not

specifically mention the name of asenator who was involved in the issue, they didn’t directly call
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on peopleto contact their senator, and they said that nominees deserve an up or down vote. Franklin
Dep. 29:11-30:6.

25. Adsinthe second group, which do not mention an office holder, can behelpful in trying
to influence votes in Congress by raising the salience of issues among the public and possibly by
shifting public opinion, which could have the effect of also influencing those who pay attention to
public opinion. Franklin Dep. 31:10-32:3.

26. To the extent that these ads do not directly identify or point to an elected official and ask
that citizenscontact that official, it would bereasonabl e to assumethat they havelessdirect |obbying
or effect by contacting than it they simply discussed the issue and take a position on the issue.
Franklin Dep. 32:11-17.

27. Franklintestified that thetwo sortsof adsonthefilibuster issuejust described woul d both
fall withintherange of what grassroots|obbying coversand would both properly be considered issue
ads. Franklin Dep. 32:18-33:17.

28. Franklin uses the term issue advertisement to mean any advertising by a group, usually
not a candidate or a political party, but which discusses an issue, usually takes a position on the
issue, and may or may not imply something or say something about candidates or office holders
positions on that issue. Franklin Dep. 34.7-14.

29. Grassroots lobbing is for the most part a subcategory of issue advocacy. Franklin Dep.
35:6-12.

30. Franklin agrees that the three elements — (1) relates to specific legidation, (2) reflectsa
point of view on thelegidlation’ smerits, and (3) encouragesthe general public to contact legislators

— are characteristics of grassroots lobbying but don’t exhaust the nature of it, and he would not say
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that these three being present necessarily means that an effort is clearly only a grassroots |obbying
effort. Franklin Dep. 36:7-38:22.

31. Grassroots lobbying on occasion is tied to upcoming votes in Congress. Franklin Dep.
39:1-4.

32. Congressis oftenin sessionin the fall of dection years, including within sixty days of
an election. Franklin Dep. 39:5-8.

33. Franklinbelievesthat it isplausi blethat grassroots| obbying campaignsto influencevotes
in Congress would have occurred within the sixty days before an election, but he did not know of
any specific cases. Franklin Dep. 39:9-20.

34. Organizations that want to influence government policy often engage in grassroots
lobbyingasameanstoinfluence current officehol dersand how they votein Congress. Franklin Dep.
42:18-43:3.

35. Senate Republican leaders decided in November 2004 not to press the predicted
confrontation at that time. See Paul Kane, GOP Cools to Judicial Gambit, Roll Call, Sep. 13, 2004.
Majority reelection of President George W. Bush and Republican increases in both houses of
Congress in the November 2004 election minimized the Democrat argument for filibusters
somewhat, see ‘Nuclear’ Truce, Roll Call, Nov. 17, 2004, and the filibuster problem was at |east
temporarily put to rest by an agreement among a bipartisan coalition of Senators. See Paul Kane &
Mark Preston, Fourteen Senators Sign Off on Compromise, Roll Call, May 23, 2005.

36. The filibuster stalemate was broken on May 23, 2005, when a bipartisan coalition of
fourteen senators agreed to votefor cloture on most of the President’s most controversial judgesin

exchange for no changes to the filibuster rule and the ability to continue to block nominees that
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Democrats could not agree to. Since that agreement, the filibuster has not been successfully used to
block judicia confirmations. Franklin Dep. 7-8.

37. WRTL began broadcasting aradio advertisement (Exhibit A) on July 26, 2004, and was
in the process of producing a second radio ad (Exhibit B) and one television ad (Exhibit C), at the
time the original complaint was filed, which WRTL intended to run throughout August, for the
purpose of influencing the votes of Senators Feingold and Kohl regarding filibusters of judicial
nominees expected that fall before Congressional adjournment. Although the ads mention Sen.
Feingold, who is a candidate in the upcoming primary and general elections, they were not
€l ectioneering communi cations when the original complaint wasfiled because they were not within
the el ectioneering communication blackout periods before the Wisconsin primary, whichto be held
on September 14, or the general election, which was to be held on November 2. AVC  12.

38. Because of the timing of anticipated Senate filibusters and votes to invoke cloture
concerning motionsto confirm judicial nominees, WRTL intended to run thethree ads (ExhibitsA,
B, and C) and materidly smilar ads between the time of filing the original complaint and the
adjournment of Congress, including within theblackout periodsif WRTL obtained therelief sought
herein. The timing of these events was beyond the control of WRTL. AVC  13..

39. Theradio ads that were a Exhibits A and B of the Amended Verified Complaint were
broadcast in Milwaukee, Eau Claire, and Green Bay, Wisconsin between July 26 and August 14,
2004. Lyons Dep. 83:7-85:7.

40. Thetelevision ad that was Exhibit C of the Amended V erified Complaint was broadcast
in the same media markets as the radio ads. Lyons Dep. 86:4-17.

41. From August 15 to September 14 (30 days before the primary) and from September 3 to

November 2 (60 days before the genera election), the then-current ads (Exhibits A, B, and C) and
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materidly similar ads WRTL proposed would become electioneering communications as to
Wisconsin Senatorial candidate Russell Feingold, and WRTL would be prohibited from running
these ads. AVC § 14.

42. WRTL' s then-ongoing advertisements would become d ectioneering communications
from August 15 to November 2, because they meet the statutory and regulatory definitionsfound at
2 U.S.C. § 434(f)(3) and 11 C.F.R. § 110.29. AVC  24.

43. Specifically, the advertisements at Exhibit A, B, and C, and planned future advertise-
ments, were being, and would continue to be, broadcast for afee on television and radio. 2 U.S.C.
§ 434(f)(3)(A)(i); 2 C.F.R. § 100.29(a). AVC 1 25.

44. The advertisementsat Exhibit A, B, and C, and planned future advertisements, would be
broadcast within 30 days before the Wisconsin primary and/or within 60 days before the general
election. 2 U.S.C. 8 434(f)(3)(A)(i)(II); 2 C.F.R. § 100.29(a)(2). AVC 1 26.

45. The advertisementsat Exhibit A, B, and C, and planned future advertisements, “ refer[ed]
to,” and would continue to refer to, “a dearly identified candidate for Federal office.” 2 U.S.C.
§ 434(f)(3)(A)(i)(1); 2 C.F.R. § 100.29(a)(1). AVC 1 27.

46. The advertisement entitled “Wedding” (Exhibit A) was a radio broadcast ad being
broadcast, at the time of the original complaint, for afee paid by WRTL that clearly referenced
federal candidate Sen. Feingold by mentioning his name and asking listeners to contact him (and
Sen. Kohl) to oppose the filibustering of judicial nominees. AVC 1 28.

47. The advertisement entitled “Waiting” (Exhibit C) was atelevison broadcast ad to be
broadcast for afee paid by WRTL beginning August 2 that clearly referenced federal candidate Sen.
Feingold by mentioning his name and asked listeners to contact him (and Sen. Kohl) to oppose the

filibustering of judicial nominees. AVC 1 29.
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48. Theadvertisementsat ExhibitsA, B, and C, and planned future advertisements, were, and
would continueto be, “targeted to the relevant electorate,” 2 U.S.C. 8 434(f)(3)(A)(i)(111); 2 C.F.R.
8 100.29(a)(3), meaning that the broadcast ads “ can be received by 50,000 or more persons. . . in
the State [ Sen. Feingold] seeksto represent.” 2 C.F.R. § 100.29(a)(3). AVC 1 30.

49. The advertisements at Exhibits A, B, and C, and planned future advertisements, were
being, and would be, “publicly distributed,” i.e., “aired, broadcast, cablecast or otherwise
disseminated for a fee through the facilities of atelevison station, radio station, cable television
system or satellite system.” 2 C.F.R. § 100.29(a)(3). AVC 1 3L

50. On August 15, 2004, when the €l ectioneering communi cation prohibition period began,
WRTL planned to be broadcasting atotal of threeradio and television ads, Exhibits A, B, and C, so
that they would be * publicly distributed” on that date. 11 C.F.R. § 100.29(b)(3)(i). AVC  32.

51. On August 15, WRTL would have spent or contracted to spend more than $10,000 “for
the direct costs of producing or airing one or more electioneering communications.” 11 C.F.R.
§104.20(a)(1)(i). AVC 1 33.

52. The public distribution and disbursement amount would have triggered a “disclosure
date” for WRTL on August 15, requiring it to file a report of its electioneering communication
activity on FEC Form 9 “by 11:59 p.m. Eastern Standard/Daylight Time” on August 16. AV C § 34.

53. WRTL intended, and intends in the future, to comply with all record keeping and
reporting requirements for its electioneering communications as set out in the Federd Election
Campaign Act (“FECA™) and FEC regulations, 2 U.S.C. 8 434(f); 11 C.F.R. 8 104.20, providing
accurate disclosure information as to the source and disbursement of funds at the levels at which

Congress asserted a disclosure interest. AVC ] 35.

10
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54. WRTL was aso complying with, and would continue to comply with, the gpplicable
disclaimer requirements for electioneering communications. 2 U.S.C. § 441d; 11 C.F.R. § 110.11.
Thismay be seen on the advertisements’ scriptsat Exhibits A, B, and C, providing disclosure of the
fact that WRTL waspaying for the ads, that they were not authorized by any candidate or candidate’s
committee, and providing a World Wide Web address where a person hearing or viewing the ads
could find contact information for WRTL and the Senators. AVC 1 36.

55. WRTL did not challenge the reporting and disclaimer requirements for electioneering
communications, only the prohibition on using its corporate funds for its grass-roots |obbying
advertisements. AVC 1 37.

56. The ads at Exhibits A, B, and C expressed an opinion on pending Senate legidative
activity, which was imminently up for a vote, and urged listenersto contact their Senators and to
urge them to vote a certain way in the upcoming vote, so that these ads constitute bona fide grass-
roots lobbying. AVC 1 38.

57. Theadsdealt withconcrete, imminent, legislativeissues(while Congresswasin session),
beyond the timing and control of WRTL, with which the two incumbent Senators were dealing and
would have to shortly ded with further. AVC { 39.

58. The ads referred to both a candidate and a non-candidate and dealt with them equally.
AV C 1 40.

59. The ads dealt exclusively with the legisative issue. AVC 1 41.

60. The ads focused on the legidlative issue in question, not on any candidate. AV C { 42.

61. The ads did not refer to any political party. AVC 43.

62. The ads dealt with an issue with which WRTL had a clear and long-held interest. AVC

144,
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63. The adsdid not expressly advocate theel ection or defeat of aclearly identified candidate
for federal office. AVC 45.

64. The ads contained no words that promoted, supported, attacked, or opposed acandidate.
AVC 1 46.

65. The ads did not reveal a candidate’ s record or position on the issue. AVC  47.

66. The ads did not comment on a candidate’ s character, qualifications, or fitnessfor office.
AVC 1 48.

67. The ads did not mention any upcoming election. AV C 1 49.

68. The ads were broadcast independent of any candidate or political party in that they were
not “made in cooperation, consultation or concert with, or at the request or suggestion of, a
candidate, a candidate’ s authorized committee, or their agents, or apolitical party committeeor its
agents.” 11 C.F.R. § 109.20(a). AVC  50.

69. Broadcast advertisements were the most effective form of communication for the then-
present grass-rootslobbying campai gn, and non-broadcast communi cationswoul d not have provided
WRTL with sufficient ability to reach the people of Wisconsin with WRTL’s message. AVC { 51.

70. Thiscase sought declaratory and injunctiverelief permitting WRTL to run both the then-
current grass-roots |obbying advertisements (Exhibits A, B, and C) and materially similar adsin the
future. AVC { 15.

71. Absent the requested injunctive relief, WRTL would not, and did not, continue
broadcasting the ads a Exhibits A, B, and C after August 15, 2004, because it was prohibited from
doing so and because of its fear of enforcement by the FEC. AVC { 52.

72. WRTL intends to run materially similar grass-roots lobbying ads falling within the

electioneering communication prohibition periods before future primary and general dections in
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Wisconsin when there are pending matters in the legislative or executive branch that similarly
requirereferencing aclearly identified candidate for federd officein broadcast communicationsto
thecitizensof Wisconsin. WRTL isconcerned about arange of issues—such asembryonic stem cell
research, cloning, permissive abortion, fetal pain legislation, unborn victims of crime legislation,
abortion clinicregulations, partial-birth abortion, abortion funding, abortionin government facilities,
government funding of abortion, abortion programs in foreign aid policy, infanticide, Medicare
policy, health-care rationing, withdrawd of nutrition and hydration, assisted suicide, euthanasia,
judicial appointments, judicial filibusters, non-discrimination policies with respect to medical
training and practice, and the freedom to advanceitsissuesin the public forum —that regularly have
andwill becomeissuesinthelegidativeand executive branch. Becausethelegidativeand executive
branches often deal with important legislative and executive branch issues in the periods before
elections, thereis astrong likelihood that WRTL’ s need to broadcast grass-roots lobbying ads will
again coincide with the electioneering communications blackout periods. And given the limited
funds in WRTL’s PAC account, it is also highly likely that WRTL will at such times not have
adequate PAC fundsto pay for such adsand will be unableto raise the fundsin the usual short time
span available when hot issues are coming to ahead. AVC { 16.

73. BarbaraL. Lyons, who verified theamended complaint and filed afactual affidavitinthis
case, is the long-time Executive Director of WRTL. Lyons Aff. §1; Lyons Dep. 7:10-14 (19 years
asexecutivedirector), 7:22-24 (beganin 1987), 8:6-17 (WRTL legidativedirector from 1977-1987;
president of Milwaukeechapter from 1975-1977); 10:1-19 (confirmed that sheverified the complaint
and signed her affidavit).

74.Ms. Lyonsisfamiliar withthefactsabout WRTL’ sactivitiesanditsfinances, Lyons Dep.

7:17-21 (oversees al aspects of work), 7:10-14 (19 years as executive director), 7:22-24 (began in
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1987), 8:6-17 (WRTL legidative director from 1977-1987; president of Milwaukee chapter from
1975-1977); 11:5-24; PI’'s Resp. to Def’ sInterrog. 2, and provided the following statements of fact
concerning WRTL’ sfinancial situation and intentions as of the date of her affidavit, August 9, 2004.
Lyons Aff. § 2.

75. As of August 6, 2004, WRTL had $13,766.90 in its federal political committee
(WRTL-PAC) account. This money was raised subject to the source, amount, and disclosure
requirements of the Federal Election Campaign Act (“FECA”), so that it could be used for
“contributions’ and “independent expenditures.” 2U.S.C. §431(8) and (17) (definitions). Lyons Aff.
13.

76. Under FECA, no other WRTL funds could be used for making contributions and
independent expenditures than thosein WRTL-PAC. Lyons Aff. { 4.

77. If WRTL-PAC funds were used for the electioneering communications at issue in the
present case, those funds would not have been available for the independent expenditures and
contributionsthat WRTL intended to make, and WRTL would have been deprived of the lawful use
of thefundsfor the purposes for which they wereraised and of the opportunity for First Amendment
expression represented by the independent expenditures and contributions. Lyons Aff. { 5.

78. WRTL planned to raise such additional funds as it could manage for WRTL-PAC, but
such fundraising is unpredictable and WRTL intended to use all such funds for independent
expendituresand/or contributionsin connectionwithimmediatdy upcoming federa el ections. Lyons
Aff. § 6.

79. Historically, WRTL had used all or nearly al of the fundsin WRTL-PAC for
independent expenditures (primarily) and contributions, so that therewere no excessfundsavailable

for el ectioneering communications. For exampl e, according to FEC records, in the 2001-2002 cycle
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WRTL-PACraised $12,830inreceiptsand disbursed $11,821. See <http://herndonl.sdrdc.com/cgi-
bin/cancomsrs/?_02+C00173278> (visited on Aug. 6, 2004). In the 1999-2000 cycle, WRTL-PAC
had $155,322 in receipts and $153,529 in disbursements. See <http://herndonl.sdrdc.com/cgi-
bin/cancomsrs/?_00+C00173278> (visited on Aug. 6, 2004). Lyons Aff. § 7.

80. PAC funds were (and are) difficult to raise, due to many factors, including (without
limitation) contribution limits on the amount an individual may contribute annudly to a PAC
(%5,000 per year, 2 U.S.C. § 441a(a)(1)(C)); contribution limits on the amount an individual may
contribute in an election cydeto al PACs ($37,500, 2 U.S.C. § 441a(a)(3)(B)); the fact that some
individua sdon’t want to contributeto afund labeled “ political” ; thefact that someindividualsdon’t
want to havetheir identities, addresses, occupation, and employer revealed on public forms because
they have contributed in excess of $200; the fact that only WRTL executive or administrative
personnel andtheir familiesand WRTL “members’ (asdefined by FEC regul ations) may be solicited
for PAC funds; the fact that asin all fundraising response rates are asmall percentage of requests
made so that multi ple requests must be made, usually by multiple meansto be effective; and the fact
that fundraising for any significant amount of fundsisitself an expensive enterprise. Lyons Aff.
8.

81. PAC fundswere (and are) also difficult to raise because any expansion of the “ member”
baseisamulti-step process. A person must be solicited for membership and respond in a prescribed
manner before the individual may be solicited as a member for a contribution to a PAC. The
solicitation to membership and for a contribution to the PAC cannot be made in the same
communication. As with all solicitation efforts, multiple efforts are required because returns on

solicitations are a small portion of the total solicitations made. Lyons Aff. 9.
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82. WRTL’ s plan for the then-current eection cycle wasto raise approximately $71,000 in
total (approximately $14,000 of which had been rased) to use primarily for independent
expenditures. Consequently, therewere no fundsavailableto pay for thecurrent grass-rootslobbying
ads, and if WRTL were forced to use WRTL-PAC funds for grass-roots lobbying, it would be
irreparably harmed by being deprived of the use of that money for independent expenditures. Lyons
Aff. 1 10.

83. WRTL-PAC had intended to raise $71,000 in the 2003-2004 cycle, but according to its
PAC reports for 2003 and 2004 it raised less than $17,000, the reason for which Barbara Lyons
testified was “[b]ecause it’ s very, very difficult to raise PAC funds.” Lyons Dep. 154:14-155:23.

84. It has become more difficult for WRTL to raise PAC fundsin every dection cycle, and
BarbaralL yonstestified that it was her impression that it was due to two main things: (1)“that people
wouldrather giveto issues’ and (2) “that thelimitationsare very strict, and so adonor’ slimitsforce
themtodivide. .. their PAC funds between too many different entities/candidates, and generdly,
they don’t have enough left over for an organization like ours.” Lyons Dep. 156:1-13.

85. Some persons solicited for PAC contributions by WRTL do not want to give to afund
that islabeled “political,” some do not give because they sometimes don’t like a candidate that the
contribution might be used for, some do not give because they have name recognition in their
community and do not want to appear on the contribution list that would be publicized, and some
do not give because they have reached their federal contribution limit. Lyons Dep. 158:3-25.

86. By theterm “political” in the preceding fact statement, WRTL meansexplicitly partisan

activity, rather than general government-related advocacy.” Lyons Dep. 159:3-23.
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87. In 2004, WRTL did its usud annual prospecting to increase the number of WRTL
members, whichit did by rentingor purchasing lists of individual sthat had the potential of becoming
members and contacting them to ask them to become members. Lyons Dep. 161:7-162:7.

88. WRTL considered making additiond effortsto increase the number of membersbeyond
thenormal, but it waslimited by theliststhat were availabletoit, and it could not find any morelists
that were suitable for its purposes, both because WRTL believed they did not exist and because it
would cost more money to find out if any more did. Lyons Dep. 162:8-25.

89. Because of the difficultiesin acquiring both membersand PAC funds, WRTL would not
have been ableto raise the fundsit needed for the ads at issuein this case as PAC funds. Lyons Aff.
111

90. WRTL planned to spend an estimated $100,000 on grass-roots|obbying communi cations
that would have been electioneering communications if it had obtained a preliminary injunction
allowing it to do so. If fundraising had been successful for the project, the expenditurelevel would
have been higher. Lyons Aff. § 12.

91. Based on past PAC fundraising experience, it would have taken approximately six
monthsto rai se an estimated $100,000, because multiplerequestswould havehad to have been made
using direct mail, telemarketing, and direct contacts. But it was not feasible to do this fundraising
campaign on top of fundraising already being done for the PAC to be used for independent
expendituresand contributions. And because many of thememberswerea socontributorsto WRTL,
thesedonorscould not berepeatedly asked for donationswithout jeopardizing the raising of ongoing
operating funds for WRTL itself. Lyons Aff. 1 13.

92. The approximately $14,000 in funds then currently in the WRTL-PAC account would
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not have been sufficient for the planned advertising expenditures, even if WRTL had not planned
to use the $14,000 for independent expenditures and contributions. Lyons Aff. q 14.

93. WRTL would not have had enough fundsin the WRTL-PAC account from fundraising
to pay for theplanned advertising, evenif WRTL did not plan to usethe raised fundsfor independent
expenditures and contributions. Lyons Aff. ] 15.

94. If it had been available for use for the ads at issue in this case, the then-current $14,000
in the WRTL-PAC account would only have paid for some limited radio advertising. The cost for
televisionair timefor running an ad onetimeaveraged approximately $1,000, not including planning
and production costs, which were substantially more than that. Lyons Aff. { 16.

95. Consequently, PAC funds were not available to mitigate the harm of WRTL not being
permitted to run the proposed ads with general funds. Lyons Aff. 17.

96. Judicial filibusters became an issue for WRTL when it became aware of aproblem with
President Bush'’ sjudicial nominees being filibustered in the U.S. Senate sometime in 2003 through
news accounts and through communicationsfrom the National Right to Life Committee (“NRLC”).
Lyons Dep. 20:8-21:4.

97. The ideaof running grassroots lobbying ads was first discussed among WRTL staff in
the spring of 2004. Lyons Dep. 22:5-24:21.

98. WRTL was opposed to judicial filibusters because judicial candidates are important to
WRTL and becauseit believed that President Bush’ sjudicial nomineesshould receivean up or down
vote. Lyons Dep. 21:9-15.

99. WRTL's reason for running the ads at issue in this case was because WRTL was
concerned about the filibusters and wanted to impact the problem in some way. Lyons Dep. 24:22-

25:2.
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100. At the June 21, 2004 Board of Directors meeting that approved developing and
broadcasting ads opposing the filibustering of judicial nominees, the purpose of the ads was
discussed and it was to do a grass-roots |obbying campagn to ask people to contact Senators Kohl
and Feingold to urgethem to opposethefilibusters, and no other purpose was discussed. Lyons Dep.
26:6-17, 27:14-25 (meeting date).

101. Thetiming of WRTL’ santi-filibuster adswas chosen to allow creation and airing them
before the filibuster votes would take place, which, according to WRTL'’s best information, was
expected to be around September 2004. Lyons Dep. 29:20-30:24.

102. WRTL had no discussion of theimpact that WRTL’ s anti-filibuster ads would have on
Senator Feingold’s campaign. Lyons Dep. 31:17-23.

103. WRTL did not think that running WRTL’ santi-filibuster adswould have any effect on
Senator Feingold’s campai gn because they were grassroots |obbying campaigns and did not speak
about elections. Lyons Dep. 33:5-11.

104. WRTL collectively, i.e., within WRTL and in conjunction with its media consultant
Hanon McKendry, came to the decision that running WRTL’ s anti-filibuster ads on TV and radio
was the most effective means of reaching the most people. Lyons Dep. 60:13-25.

105. In addition to employing broadcast means, WRTL also planned to pursue its anti-
filibuster campaign through official lettersto Wisconsin'stwo Senators, news rel eases, newspaper
op-ed pieces, and action alerts (which were WRTL communications that could be delivered in a
variety of ways and, in this case, actually delivered by email and automated tel ephone messages),
but no newspaper ads were actually done on thisissue. Lyons Dep. 62:12-62:19, 63:8-10.

106. WRTL did not communicate with any political party, political committee, or political

candidate regarding its grassroots lobbying ads. Lyons Dep. 65:1-4.
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107. Whileincluding only Senator Kohl’ sname, without identifying Senator Feingold, would
have eliminated the legal problem with the grassroots lobbying ads becoming electioneering
communications during the prohibition periods, it would not have promoted the objective of
WRTL'’s grassroots lobbying campaign, so it was never considered by WRTL. Lyons Dep. 68:6-
70:13.

108. A WRTL consultant prepared a website at www.befair.org, as part of the grassroots
lobbying campaign, which had the purpose of giving a full explanation of what was occurring in
Congress and to give people information about where they could go, how they could send a
grassroots lobbying communication to Senators Kohl and Feingold. Lyons Dep. 74:13-75:13

109. WRTL hasal egidativelnformation Center onitsregul ar website, www.wrtl.org, which
contains contact information for both state and federal legislators and information about pending
legidative activity, to which persons receiving WRTL'’ s grassroots |obbying emails are commonly
referred for such information. Lyons Dep. 19:11, 74:19, 91:4-92:20.

110. WRTL commonly does three or four media interviews a day and received a lot of
requestsfor suchinterviewson thefilibuster issuein 2004 but not very many sincethen. Lyons Dep.
93:8-14.

111. WRTL does not typically run advertisements in the print media. Lyons Dep. 97:1-2.

112. WRTL ran agrassroots |obbying radio ad on thefilibuster issuein 2006, relating to the
potential of afilibuster of Supreme Court Justice Samuel Alito, which ad mentioned both Senators
Kohl and Feingold and was run for a short time because there was a very short window of
opportunity. Lyons Dep. 102:1-22.

113. Attached to the Second Affidavit of Barbara L. Lyons as Exhibit A is a document

entitled “ Filibuster Ad: 60 Seconds’ (“Filibuster Ad”), which isatrue and accurate transcript of the
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grassroots lobbying ad that WRTL paid to broadcast on radio in Wisconsin in January 2006. 2nd
Lyons Aff. § 3, Exhibit A.
114. This Flibuster Ad was in the following words:
Filibuster Radio Ad: 60 Seconds

Some Senators are at it again. Threatening to filibuster
gualified judicial nominees. This time, the stakes are even higher.
They want to use thefilibuster to block a vote on the nomination of
Judge Samuel Alito for the U.S. Supreme Court.

Judge Alito has received the highest qualification rating for
judicial nomineesand deservesasimple*yes’ or “no” voteto prevent
gridlock in our judicial system.

Contact Senators Feingold and Kohl at 202-224-3121 andtell
them to oppose the filibuger of Judge Samuel Alito for the U.S.
Supreme Court. That's 202-224-3121.

Paid for by Wisconsin Right to Life, which isresponsible for
the content of thisadvertising and not authorized by any candidate or
candidate’ s committee.

2d Lyons Aff. Exhibit A.

115. ThisFilibuster Ad would have qualified as an * el ectioneering communication” under
the elements of the definition of that term in the Federal Election Campaign Act if it had been run
during the 30- and 60-day prohibition periods described in that definition. Only because the
Filibuster Ad was not run during such a prohibition period was WRTL lawfully able to broadcast
this grassroots |obbying communication. 2nd Lyons Aff. 1 4.

116. Attached to the Second Affidavit of Barbara L. Lyons as Exhibit B isa WRTL News
Release entitled “Y esterday’s U.S. Senate Vote Shows Grassroots Lobbying Is Alive and Well:
Senator Kohl Got the Message!,” which is a true and accurate transcript of a communication that

WRTL sent by email to constituents and news media contacts on January 31, 2006. 2d Lyons Aff.

15, Exhibit B.
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117. This News Release accuratdy reflects WRTL’s opinion, and that of Barbara Lyons
based on her many years of experience in dealing with legislative matters, that as stated therein
WRTL'’s broadcast ads alerted the Wisconsin public to the judicial nominee filibusters and that
“Senator Herb Kohl got the message from his constituents and voted to end the filibuster of Judge
Alito,” as recorded at 152 Cong. Rec. S308 (Jan. 30, 2006). 2d Lyons Aff. 6, Exhibit B.

118. It isWRTL s belief, and that of Barbara Lyons based on her many years of experience
in dealing with legidative matters, that WRTL’s grassroots lobbying ads concerning judicial
filibusters also affected Sen. Kohl’s vote for cloture, which ended the filibuster of Brett M.
Kavanaugh, as recorded at 152 Cong. Rec. S5191 (May 25, 2006). 2d Lyons Aff. § 7.

119. Barbara Lyons oversees ongoing television (and some radio) advertising, about the
abortion issue, that is done by the Veritas Society, an IRC 8§ 501(c)(3) fund of WRTL. Lyons Dep.
105:6-23.

120. Barbara Lyons testified that although WRTL used many communications media, it
would not be as effective to use al the other non-broadcast media to get WRTL’ s message across
on the filibuster issue, without the broadcast ads, because “[w]e are a television-oriented
organization, and we are — we do place ourselves in that mode because we know from survey and
researchthat televis on istheplace wheremast peopl eget their information. That’ sthe most highly-
rated sources of information fro people to get information.” Lyons Dep. 116:8-20.

121. WRTL usesradio as*” supplementary” to television, although it isnot ashighly rated as
television. Lyons Dep. 116:21-24.

122. WRTL relied on general industry surveys, from consultants and other sources, going
back for many yearsin WRTL experience to formulate its belief that broadcast media are the most

effective to communicate WRTL’s message. Lyons Dep. 116:25-117:10.
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123. WRTL does alot of broadcast advertising, much of it prior to 2004, because WRTL
recognizes that it isthe most effective way to reach the most people. Lyons Dep. 117:16-20.

124. WRTL produced to Defendants a2006 document from aMilwaukee advertising agency
called Nonbox, WRTL’s current advertisng agency and which it has used off and on since 1998,
which stated thesuperiority of broadcast mediaover other forms of media. LyonsDep. 118:2-119:5,
Exhibit 18.

125. Barbara Lyons testified that it would not be as effective for grassroots |obbying
communicationsto simply direct recipientsto call the Senate switchboard (as opposed to naming the
Senators) because “[i]f you don’t identify who the person is calling, they’re much less likely to do
it because they're left with that information gap,” and “[b]ecause you' re not telling them who has
the ability to impact the issue about which they' re calling,” which she said was ageneral rule based
on over thirty years of grassroots lobbying experience, so that the “gold standard” in grassroots
lobbying was to tell recipients who they can contact to do something about the issue and how to
reach them. Lyons Dep. 119:11-120:15.

126. Barbara Lyons testified that it would not be as effective for grassroots lobbying
communicationsto simply direct recipientsto the befair.org websitefor information about the names
of their Senators for the same reasons as in the preceding statement of fact. Lyons Dep. 121:2-16.

127. Grassroots lobbying is intended to influence public officials to vote or act in a way
preferred by thecommunicator inthree situations: (1) when theofficial isundecided, inorder to steer
him or her in the preferred direction, (2) when the official is opposed to the preferred postion, in
order to encourage a change of mind, and (3) when the official supports the preferred position, in
order to encourage the official to maintain that position and to provide the official the ahility to cite

constituent support for the position. 2d Lyons Aff. { 8.
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128. Douglas L. Baley was designated by Defendants as an expert witness and submitted a
declaration. Bailey Dep. 8:19-9:1-3.

129. Bailey employsthe term “campaign ad” to refer to* anything that isrunin the midst of
the campaign that islikely to have political impact”; that “it ispossible for . . . campaign ad and an
issue ad to be the samething”; that “[i]t’ s possibleto talk about issuesin acampaign and try to have
some impact on issues in the midst of acampaign”; that “an issue ad is something that is hopefully
going to have an impact on issues’; and that “an issue ad run in a campaign is a campaign ad.”
Bailey Dep. 11:6-12:5.

130. Bailey testified that “[a] nything that happensin thecourse of acampaignis, potentidly
has some impact on the campaign so that any ad run that relates to candidates or the issuesin a
campai gn isgoing to have someimpact on the campaign,” which may be“little” or “big,”and so*an
ad that isrun that hasimpact on acampaignis, in[his] mind, acampaign ad.” Bailey Dep. 14:12-22.

131. Bailey gppliesthe principle in the immediately preceding statement of fact both to ads
mentioning candidates and to ads that do not do so. Bailey Dep. 15:1-7.

132. Bailey testified that “[a]ny issue that isrelated in any way to the offices that are on the
ballot or the candidates that are on the ballot” are “political issug[s].” Bailey Dep. 15:8-14.

133. Bailey acknowledged that he also submitted an expert witness declaration in the case
of McConnell v. FEC, 540 U.S. 93 (2003), and when asked to identify an unsigned copy provided
as Exhibit 1 in his deposition, which declaration was taken from the defense evidence submission
in McConnell, he testified that “[t]his certainly appears to be similar. | can't swear to it word-for-
word, but it seemsright.” Bailey Dep. 15:15-17:3.

134. In his McConnell declaration, Bailey identified the following as a problem:
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The sad truth is that people now need to be convinced that they can
have a meaningful effect on the political process. . . . | haveno doubt
that the rise in the quantity and importance of soft money has shifted
power away from local networks of citizens to the big contributors
and the campai gn consultantswho orchestrate massivenational media
campaigns, and to the national mediaitself.

Bailey Dep. Exhibit 2 7 17.

135. Bailey acknowledged that he had filed an amicus curiae brief in the present case, WRTL
v. FEC, when it was before the United States Supreme Court, and when asked to identify a copy
provided as Exhibit 2 in his deposition hetestified that “ presume[d] that it is.” Bailey Dep. 19:3-9.

136. Bailey testified in his declaration for the present case, at 1 3, asfollows: “I also have
extensive experience consulting with various citizens' initiatives and other grassroots issue
campaigns. For example, | have advised, among others, Handgun Control, Inc., Floridians Against
Casinos, and League of Conservation Voters.” Bailey Dep. 29:2-7 (quoting Bailey Decl.  3).

137. As to Handgun Control, Inc., Bailey did not consult with the group as to grassroots
lobbying in the sense of “reachingthe public, to reach the public officialsin someway,” but rather
inthe sense of building membership and advancing issue understanding: “I’ mjust using my own part
of the communications effort of any such organization, has some grassroots lobbying, my term,
grassroots lobbying impact if you are trying to build the membership, if you are trying to build the
understanding of the issue among the public without necessarily causing them to take any specific
actions.” Bailey Dep. 30:7-20.

138. According to Bailey, “ you couldcall grassroots|obbying the building of an organization

of supporters who subsequently might be asked to contact, but the building of that grassroots

organizationisanother form of grassroots|obbying. . .. My recommendationsand consulting for the
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group related to how do you build the organization, how do you grow the members.” Bailey Dep.
31:14-32:2.

139. Rather than using the term “grassroots lobbying” for public communications to the
genera public, or portionsof it, asking membersof the publicto contact governmental officials, such
aslegislaors, to vote for or againg a particular bill or to take some public action, Bailey employed
the term “public lobbying advertising.” Bailey Dep. 32:3-11.

140. Bailey did not consult with Handgun Control, Inc. about public lobbying advertising.
Bailey Dep. 32:12-19.

141. Bailey could not remember whether Handgun Control, Inc. had engaged in public
lobbying advertising, and if there might have been any, “[he] was not involved init.” Bailey Dep.
32:20-33:4.

142. Asto Floridians Against Casinos, Bailey consulted concerning a ballot measure, and
he conceded that “[i]t didn’t involve legislature in any way.” Bailey Dep. 33:5-14.

143. Asto the League of Conservation V oters, Bailey consulted pro bono with afriend on
how to “expand the membership” and did not “remember any instance where [he] wasinvolved in
advising them or working with the on any, on any advertising for them.” Bailey Dep. 33:15-34:5.

144. Bailey did not consult with any group on public | obbying advertising. Bailey Dep. 34:6-
35:9.

145. When asked when public lobbying advertising is “customarily done,” Bailey replied,
“For the most part, | think it happens when a bill or a matter or an issue is directly before the
Congressand it tends to be when votes are schedul ed so that the week beforeit varies, but that’ s my
—it’s not my experiencein the sense of having done it, but that’s clearly when it happens.” Bailey

Dep. 35:10-17.
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146. Bailey said that as to the ballot measure campaign of Floridians Against Casinosthere
would be no reason to mention to mention candidates or office holders. Bailey Dep. 36:10-19.

147. When asked whether public policy advertising “customarily mention[s| the name of
particular office holders that . . . the public is being asked to lobby,” Bailey replied, “In some
instancesit does. Often it doesnot. | think increasingly it does. It’ stargeted in particular districts or
particular states.” Bailey Dep. 35:18-36:2.

148. In his declaration for the present case, Bailey sad, “the logical and unavoidable
implication of [WRTL’s ads at issue in this case] is that Senator Feingold (the only Senator
mentioned who was up for reelection) supports the filibuster, and thinks that ‘politics are more
important than saving courts from a‘ state of emergency’ or alowing qualified candidates to serve
inthefederal judiciary. Indeed there would be no reason to tell votersto contact Feingold and Kohl
urging them to oppose the filibuster if they were already opposed to it.” Bailey Decl. 7 17.

149. When asked at his deposition why public policy advertising would “ mention the names
of specific office holders,” Bailey responded, “if it isin advance of an issue, generally it’s because
that office holder is undecided on the issue or it istaking on a position and you want the public to
weigh in with them to cause them to take the other issue.” Baley Dep. 36:3-9.

150. Bailey later in his deposition agreed again that “ one ¢ircumstance when a group might
do advertising is when the position of the officeholder is undecided.” Bailey Dep. 43:21-44:4.

151. Bailey later in hisdeposition agreed again that “ public lobbying advertisementsarerun
when a particular office holder has a position on an issue or abill, and the attempt isto persuade
them to change that position.” Bailey Dep. 48:9-14.

152. Bailey was asked to review a series of storyboards for six broadcast advertisements

taken from Appendix J of the expert witness report of Goldstein in the McConnell litigation, which
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story boards were marked asExhibit 4 andinterndly identified as GIA 1-6. Bailey Dep. 37:1-38:13,
Exhibit 4.

153. In hisreport in McConnell v. FEC, 251 F. Supp. 2d 176 (D.D.C. 2003), Intervenor
Defendants expert Kenneth M. Goldstein reported on analysis by a team of student coders of
advertisements on CMAG storyboards and said: “In this report, | refer to ads coded as providing
information or urging action as ‘Genuine Issue Ads,” and ads coded as generaing support or
opposition for aparticular candidate as* Electioneering Ads.”” Amended Expert Report of Kenneth
M. Goldstein on Behalf of Intervenor Defendants 7.

154. The six adsin Exhibit 4 were considered “ genuineissue ads’ by Goldstein’ scodersand
he decided they were genuine issue ads. McConnell, 251 F. Supp. a 747-48 (opinion of Judge
Kollar-Kotelly).

155. The sixth ad in Exhibit 4 that was recognized by Goldstein as a genuine issuead in
McConnell, id. a 748 (opinion of Judge Kollar-Kotelly), was a Nationa Pro-Life Alliance
advertisement entitled “Feingold Kohl Abortion 60" that was broadcast within sixty daysof the 2000
el ection and mentioned Wisconsin Senators K ohl and Feingold; it wasquotedin JudgeHenderson’s
opinion asfollows:

Americawas outraged when two New Jersey teenagers checked into
a Delaware hotel and delivered and exposed [sic] of their newborn
baby in a dumpster. Most Americans couldn’'t believe that this
defensd esshuman life could beso coldly snuffedout. Butincredibly,
if adoctor had been present that day in Delaware and delivered the
infant, all but one inch from full birth and then killed him it would
havebeen perfectlylegal. Instead of murder or manslaughter, it would
have been called a partia-birth abortion. Killing late in the third
trimester, killing just inches away from full birth. Partial-birth
abortion putsaviolent death on thousands of babiesevery year. Your

Senators, Russ Feingold and Herb Kohl voted to continuethisgrizzly
[sic] procedure. Contact Senators Feingold and Kohl today and insist
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they changetheir vote and oppose partial birth abortion. Their number
in Washington is 202-224-3121.

Id. at 312 (opinion of Judge Henderson).

156. Bailey was then asked to review Exhibits 5-7, which were WRTL’s ads that were
attached as exhibits to the Amended Verified Complaint, but in the following sequence: Exhibit 5
(AVC Exhibit C: TV Script entitled “Waiting”); Exhibit 6 (AVC Exhibit A; Radio Script entitled
“Wedding”); Exhibit 7 (AVC Exhibit B; Radio Script entitled “Loan”) . Bailey Dep. 38:15-39:9,
Exhibits 5-7.

157. Bailey was then asked to assume that all nine ads presented in Exhibits 4-7 wereto be
broadcast within federal electioneering communication prohibition periods. Bailey Dep. 39:11-15.

158. In answer to the question of whether the six advertisements in Exhibit 4 (GIA 1-6)
would “influence an election,” Bailey agreed, saying that were “all campagn ads” and would
“inevitably . . . have someimpact, maybealittle, maybealot, on an election that isin process, sure.”
Bailey Dep. 39:16-22.

159. Bailey was then asked to compare the six advertisements in Exhibit 4 (GIA 1-6) with
WRTL’ sonetelevision and two radio ads at Exhibits 7-9in the deposition and indicate if there was
“any materid difference in the message or how the message [wa]s conveyed.” Bailey Dep. 40:1-6.

160. Bailey responded to this question by indicating that he thought there was a difference
inthat WRTL' s ads* are probably more effective campaign ads” because* they are not so obvious’
and “are alittle more subtle.” Bailey Dep.40:12-22.

161. Baileywasnext asked to comparefor “material content” thelast ad in Exhibit 4, namey

GIA 6 (which was a television ad by the National Pro-Life Alliance asking hearers to contact
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Senators Kohl and Feingold to ask the Senators to “change their vote and oppose partial birth
abortion”), with WRTL s television ad “Waiting” at Exhibit 5. Bailey Dep. 41:3-9.

162. Bailey observed the difference that the partial-birth abortion ad stated the position of
the Senators on the partial birth abortionissue while WRTL’s*Waiting” ad did not on the filibuster
issue, and he declared WRTL’ s ad the more effective because it was “more subtle” and so “would
perhaps have more impact than the other one.” Bailey Dep. 42:10-43:6.

163. Bailey acknowledged that broadcasting WRTL’s ad “in the midst of the campaign,”
“could have, could have, it might have no impact, but could have substantial impact on the dection
itself.” Bailey Dep. 43:7-17.

164. Bailey indicted his belief that WRTL’ s “Waiting” television ad implied the positions
of Senators Kohl and Feingold, athough he again agreed with the statement that “ one circumstance
when a group might do or individuals might do public lobbying advertising is when the position of
the office holder is undecided.” Bailey Dep. 43:18-44:4.

165. When asked what wordsin thetext of WRTL’s “Waiting” television ad (deposition
Exhibit 5) were not “ perfectly consistent with the proposition that the position of one or more of the
senators might have been undecided,” Bailey insisted “But it wasn't.” Bailey Dep. 45:1-6.

166. When pressed as to where in the text of the ad itself there was anything inconsi stent
with the idea that one or both of the Senators might have been undecided, Bailey replied, “These
words arethe entire ad. That’ swhat the ad says. That’ swhy the ad isbeing run.” Bailey Dep. 46:1-
14.

167. Bailey acknowledged that the partial birth abortion ad at Exhibit 4, GIA 6, was public

policy advertising, Bailey Dep. 47:5-13, aswereall three of WRTL’s ads. Bailey Dep. 47:14-48:8.
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168. Bailey acknowledged that publiclobbying advertising“ canbe” successful in persuading
a public official to change his position, adding that “[g]enerally, frankly, it's not, but it can be.”
Bailey Dep. 48:9-18.

169. Bailey was then presented with Exhibit 8, which was labeled as being taken from the
Supreme Court’s McConnell decision at page 193, note 78, and was entitled in the exhibit as
“Citizensfor Reform “Y ellowtail ad.” Bailey Dep. 48:22-49:3, Exhibit 8.

170. Bailey was asked to assume that the Y el lowtail ad wasbeing run during an el ectioneer-
ing communication prohibition period and that Y dlowtail was amember congress and a candidate.
Bailey Dep. 49:5-16.

171. Bailey sad that “[o]n the face of [the Yellowtall ad], he wouldn’t call it [a public
lobbying advertisement] . . . .” Bailey Dep. 49:21-50:2.

172. Bailey identified the Yellowtail ad as*acampaign ad.” Bailey Dep. 50:8-12.

173. Bailey was then asked to identify distinctions between the Y ellowtail ad and WRTL’s
“Waiting” television ad (Exhibit 5) and made the following distinctions: (1) the Yellowtail ad is
“over thetop” and Waitingis“subtle”’; (2) the Y ellowtail ad mentions no specific legislative matter,
but Waiting does so; (3) Waiting contains no reference to the candidate’ s character, qualifications
or fitnessfor office, but the Y ellowtail ad does; (4) Waiting contains nowordsthat promote, support,
attack, or oppose the candidate, but the Y ellowtail ad does. Bailey Dep. 51:2-54:15.

174. Bailey was then presented with Exhibit 9, which was entitled “ Filibuster Radio Ad: 60
Seconds’ and isthe ad that WRTL broadcast in January 2006 in opposition to a possible filibuster
againg now-Justice Alito (text set out in text supra at Paragraph 93), and he agreed that this

Filibuster Ad is a public lobbying advertisement. Bailey Dep. 54:19-55:6.
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175. Asked whether, if this Filibuster Ad were run during an el ectioneering communication
blackout period, it would be a campaign ad in accordance with Bailey’s definition, Bailey said it
would be a campaign ad. Bailey Dep. 55:7-14.

176. Asked why it would be a campaign ad, Bailey responded that “adsthat . . . raise issues
in relation to candidates are putting in the minds of the voters, candidates and issues which
potentially has an impact on elections, so it becomes acampaign ad.” Baley Dep. 55:15-21.

177. Bailey was unaware that Senator Kohl had voted in opposition to the judicial
filibustering of now-Justice Alito (i.e., Kohl voted to invoke cloture) after WRTL ran its Filibuster
Ad (Exhibit 9). Bailey Dep. 56:8-16.

178. Bailey was unaware that Senator Kohl had voted to invoke cloturein May 2006 as to
the confirmation of Brent Kavanaugh for the D.C. Circuit. Bailey Dep. 56:17-57:5.

179. In response to a question about whether Kohl’ s votes against filibuster asto Alito and
Kavanaugh “would reflect achange in [Sen. Kohl’ 5] position asto the filibuster generally,” Bailey
responded, “1 can’'t answer that. | don’t know that that’s true, but | assume it’strue.” Baley Dep.
57:6-12.

180. Charles H. Franklin, 111, was designaed by Defendants as an expert witness and
submitted a declaration (deposition Exhibit 1). Franklin Dep. 7:14-18, 22:10-14.

181. Franklin relied on newspaper articlesin hisreport, and it is customary and appropriate
for experts in Franklin's area of specialty to rely on newspgper new reports and to credit the
truthfulness asto the dates when things happened and in general statementsthat weremadein public
forums that are quoted. Franklin Dep. 25:6-26:13.

182. Franklin stated that Exhibits 6-13 set before him at his deposition appeared to be

newspaper articles reporting on grassroots lobbying efforts by specific organizations and their
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reporting of their purported success in influencing the government on what public policies they
would adopt. Franklin Dep. 45:21-46:9.

183. Franklin stated that Exhibits 14-16 appeared to be reporting by organizations on their
specific grassroots lobbying efforts. Franklin Dep. 47:20-22.

184. Franklin agreed that Exhibit 17 purported to be to be a press rel ease from Sen. Charles
Schumer of New Y ork about hiskicking off agrassrootslobbying effort to influence theU.S. Postal
Service Stamp Advisory Committee. Franklin dep. 48:9-19.

185. Franklin agreed that Exhibits 18-24 appeared to be web pages from various
organizationsencouraging their supportersto engagein grassrootslobbying regarding issuesthat are
of concern to that organization. Franklin Dep. 53:3-11.

186. Franklin agreed that if he were to do a research project on the involvement of
organizationsin grassroots |obbying the Journal of Politics would be a very reputable professional
journal within his area of expertise. Franklin Dep. 53:13-54:5.

187. Franklin agreed that Exhibit 28 purported to be an article from the Journal of Politics
entitled “ Interest Nichesand Policy Bandwagons: Pattern of Interest Group Involvement in National
Politics.” Franklin Dep. 54:9-15.

188. Franklin agreed that the work of the Wisconsin Advertising Project is a reliable
authority that would be relied upon by those in hisfield of expertise. Franklin Dep. 62:8-15.

189. Franklin agreed that it isfair to summarize his report as saying that the discussion of
publicpolicy issues can affect el ections, whichistrueevenif particul ar candidatesor publicofficids
arenot identified in the discussion, meaning in apublic communication. Franklin Dep. 62:16-63:6.

190. The degree of effect of such a public communication on an dection cannot be

determined by the examination of the communication itself, i.e., the words on the page from the
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script, because the effect of a particular communicationis. . . affected by other communicationsin
the environment. Franklin Dep. 63:7-16.

191. Aslong asit isapublic communication, i.e., acommunication to members of the public
through some means, that communication can have an effect on the election that is not dependent
on the mode of communication, although the effect might vary by mode, exposure, and repetition.
Franklin Dep. 63:17-64:4.

192. So phone calls, newspaper advertising, direct mail, website information, radio and
television advertising, discussions on radio talk shows, or news broadcasts could in principle affect
an election, although it iswould bean empirical question how much any of thewould. Franklin Dep.
64:5-65:1.

193. A communication that deals with politicaly relevant issues need not mention the
candidates in order to have an electordly relevant impact. Franklin Dep. 65:7-10.

194. Franklin did no research on the grassroots |obbying efforts of Wisconsin Right to Life
generally or specifically, was not asked to do any such research, and was not asked to opine on the
effectiveness of grassroots lobbying in influencing votes in Congress, although he was aware that
affectingvotesintheU.S. Senate onthefilibuster issuewasWRTL’ spurposein running itsads (and
he said he was also aware of the issue of challenging the BCRA restrictions). Franklin Dep. 72:3-
75:21.

195. Franklin did not find any studiesthat provided empirical evidence onthe ultimate effect
of public messages on voters in a time period of greater than two weeks, so that there were
specifically no studies that examined such effects out to two months before an election. Franklin

Dep. 83:11-84:4.
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196. Intermsof the impact that ads have on voters, important areas are characteristicsof the
voters, how attentive they are to politics. Other characteristics of the voters, their predispositions,
partisan or ideological, those are the most prominent. And those affect or influence the extent to
which voters are, in the first place, exposed to advertising and, secondly, the extent to which they
accept the message of the ad conditional on them having been exposed to the ad. Franklin Dep.
76:12-77

197. Wherethere arecompeting public messages, the net effect islikely to bereduced asthey
tend to cancel each other out. Franklin Dep. 81:11-82:13.

198. Over thecourseof acampaignleading up to an election, thetotal pro- and anti-candidate
advertising, regardlessof the parti cul ar issue, continuously updatesvoters’ preferences, sothat there
is not along-term persistence of the earlier ads. Franklin Dep. 84:10-85:18.

199. Franklin was unaware of any studies on such advertisements on a particular issue
throughout atime period. Franklin Dep. 85:19-22.

200. When Franklinrefersto “mediamessage,” heincludesany public communication, such
as ads news broadcasts, talk radio, and anything of that nature. Franklin Dep. 86:1-6.

201. In his report, Franklin wrote that for the target audience of WRTL’s three ads, i.e.,

“public policy awareadults, ages 45+ with maleskew,” “it isunlikely that political adswill change
opinions,” Report at 36; Franklin Dep. 93:8-12, which Franklin said meant that personsin thetarget
audience would notice messages “ because they are politically aware and involved and interested,”

but “it should not be expected to convert someonewho feelson the other side.” Franklin Dep. 93:14-

94:8.
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202. However, in answer to the question of whether this would be an audience you would
want to target if you were wanting the listener to respond by calling a senator about the issue and
lobby them, Franklin responded affirmatively:
Asanempirical guestion, these would be the peoplethat are probably
most likely to be involved enough to make a phonecall or acontact,
though they may be people that would already be mobilized. So |
think the answer is probably yes, these would be people that would
be more likely to make the call than people who are the opposite,
unaware, involved, yes.

Franklin Dep. 94: 9-20.

203. Exhibit 31 was an article by Ken Goldstein and Joel Rivlin, entitled “Political
Advertising In the 2002 Elections,” which was published online by the Wisconsin Advertising
Project, and Franklin agreed tha this would be a reliable authority that would be relied upon by
expertsin his field, specifically calling it a credible source of information. Franklin Dep. 98:20-
100:4.

204. Hanon McKendry is an advertising and brand consulting firm, which involves
marketing, communications, and promotions, that was employed by WRTL to prepareits grassroots
lobbying ads a issue in the present case. Vanderground Dep. 4:17-20, 5:24.

205. Jason Vanderground is employed by Hanon McK endry, where he hasworked for eight
years, serving as a strategic planner, account executive, assistant account executive, and most
recently for approximately three years as a lead consultant and represents primarily nonprofit
advocacy groups as clients. Vanderground Dep. 4:15-16, 5:1-2, 6:24-25, 7:22-8:13.

206. Vandergound’ snonprofit client accountsinclude Citizensfor Compassionate Care, Kids

First! Yes!, Michigan Catholic Conference, M assachusetts Catholic Conference, Right to Life, U.S.
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Conference of Catholic Bishops, Life Ed, Alliance Defense Fund, Colorado Alliancefor Reformin
Education, and Focus on the Family. Vanderground Dep. 10:4-11.

207. Hanon M cK endry had donework for other Right to Life clientsand had areputation for
doing high quality communications, which reputation was passed on to WRTL by Barbara Listing
at Michigan Right to Life. Vanderground Dep. 36:22-37:8.

208. A lead consultant isthe point person between the firm and the dient that is responsible
for all thework that needsto be done by the agency for the client and then interacting with the dient.
Thelead consultant is the person who leads ateam of people that are working on aclient’ s account
and is amore senior account position. Vanderground Dep. 7:3-7, 8:10-13.

209. Vanderground wasthe lead consultant on WRTL’ s account in preparing WRTL’ santi-
filibuster grassroots lobbying ads. Vanderground Dep. 5:24.

210. Vanderground would advise a client to advertise on television because you can reach
alot of people in a short amount of time. It’s high profile. The only typical situation in which he
would not recommended TV isif aclient cannot afford it. Vanderground Dep. 15:1-12.

211. Vanderground would recommend direct mail typically as a complimentary element to
abroadcast campaign. It's areinforcement tool. Vanderground Dep. 15:13-19.

212. Vanderground saysthat alot of timesradio isagood frequency medium, so that where
with TV you can reach alarge audience, radio hel ps you build up the frequency of that message o
that people are seeing the campaign four, five, six times and then it ends up being more effective.
He could think of no circumstancesinwhich hewould advise agai nst the use of radio. Vanderground

Dep. 16:22-17:5.
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213. In those advertising campaigns where one is attempting to get the public to lobby
legislators, it isimportant to run the advertising close in timeto when the | egid ative vote will occur
so that it sticksin people’ s minds alittle bit more. Vanderground Dep. 30:19-25.

214. When creating an advertisement for an organization about an issue and not about a
candidate election it can be advantageous to name an officeholder because it typically provides a
very clear call to action for people. When one specifically says that one is asking for this action
directed towardsthis personit’ seasier for peopleto remember and act on. Vanderground Dep. 34:3-
35:1.

215. At no point in his work on the anti-filibuster grassroots lobbying campaign was
Vanderground under theimpression that WRTL expected him to deve op the campaign in away that
would lead to a court challenge of the law. Vanderground Dep. 44:7-11.

216. Vanderground presented a proposal for an advertising campaign to WRTL approxi-
mately amonth after hefirst heard of the possibility of Hanon M cKendry being employed by WRTL.
Vanderground Dep. 45:1-7.

217. Vanderground submitted his proposal for the ad campaign to WRTL on June 9, 2004.
Vanderground Dep. 89:8-9.

218. In hisresearch for the proposal, Vanderground did not ook at all into the race for the
Senate that was occurring in Wisconsin in 2004. Vanderground Dep. 45:25-46:2.

219. Inthefilibuster campaign, theresult that WRTL wanted wasto inform people about the
issue and wanted to motivate them to get involved, to tell their friends, to make people aware,
ultimately to call on their senators and exert enough influence on them to encourage them to vote

yes or no on judicial nominees that were before the U.S. Senate. Vanderground Dep. 54:8-14.
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220. Persuading and mobilizing people on and issueistwo sides of acoin, so that one needs
the first in order to achieve the second, and one needs the second in order to pay off on the first.
Vanderground Dep. 53:15-54:5.

221. WRTL expressed to Vanderground the hope that the ad campaign would have the effect
of making it more likdy that the senators would vote against the filibusters. Vanderground Dep.
54:11-14.

222. WRTL indicated to Vanderground that they expected the filibuster issue to come to
votes later in the year. Vanderground Dep. 54:15-20.

223. Vanderburgh researched when the filibugter votes were likely to occur in the Senae
while he was preparing the advertising campaign, and he understood that it was later in the year.
Vanderground Dep. 55:2-7.

224. No one from WRTL indicated to Vanderground the hope that the lawsuit over the
filibuster campaign would lead people to become opposed to the McCain-Feingold law.
Vanderground Dep. 56:18-22.

225. During the development of the ad campaign V andergound was never told by WRTL that
the ad campaign had any purpose of affecting the Senate race in Wisconsin in 2004, and there was
no discusson about what the likely impact of the ad campaign would be on the Senate race in
Wisconsin in 2004 — not even an off hand comment anywhere. Vanderground Dep. 63:14-64:2.

226. Vanderground included awebsite in the campaign because it is one of the best waysto
sharelarge quantities of information with people, including contact information for the senators, to

email the senators or have phone numbers. Vanderground Dep. 76:1-11.

39



Case 1:04-cv-01260-RJIJL-RWR  Document 76-1  Filed 06/23/2006 Page 102 of 105

227.Vanderground included radio advertising in the campaign becauseit isan effectiveway
to reach that audience and it was cost effective. There were good radio formats, types of situation
that lined up with who WRTL was trying to communicate with. Vanderground Dep. 76:12-16.

228. Vandergroundincludedtel evision advertisinginthe campa gn becauseitishigh profile,
hashigh visibility, is seen by alot of people, isan effective way to connect with the target audience,
and it permitted a more complete message by being ableto use some visuals and audio and music,
and permitted telling afuller story than was possiblein other mediums. It was just more compelling.
It would get people’s attention. Vanderground Dep. 76:23-77:5.

229. Vanderground did not consider using direct mail in WRTL’ s campaign. V anderground
Dep. 77:6-7.

230. Barbara Lyons had advised Vanderground that she would like to get the anti-judicial
nominee filibuster campagn started as soon as possible, and Vanderground looked at how long it
would taketo develop TV and radio and the website and August 1, 2004 was thefirst date possible
to launch the campaign based on making dl the preparations. Vanderground Dep. 87:5-19.

231. The project could not be launched earlier because it was a large, integrated campai gn
and there just wasn’t enough time to make preparations earlier, especially during the summer
months, with people on vacation. So based on their schedules and the work that Hanon McKendry
had to do the campaign could not be launched any earlier. Vanderground Dep. 88:7-20.

232. In urgent circumstances Hanon M cKendry can create and air radio adsin about aweek
andtelevision adsinabout twoweeks, Vanderground Dep. 25:5-23, 89:17-19, but WRTL’ sfilibuster
campaign required significantly more time because of the quality of the spots that was to be
achieved, therequired timefor writing agood srategy, the needto allow for creative conceptsto be

developed, and to refine those idesas, to plan out all the production and the shooting and recording
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and make sure that the desired people were booked, and then produce and get the ads out.
Vanderground Dep. 89:21-90:9.

233. BarbaraLyonsnever indicated to Vanderground that the timing had anything to do with
when the McCain-Feingold law would kick in or that a potential court case played any role in the
timing, rather he said that the primary reason for the time framewasthat thefilibuster issue wasvery
prevalent at that timeand WRTL wanted to addressit whileit was being addressed in the mediaand
WRTL wanted to address the judicial nominee filibustering as soon as they possibly could.
Vanderground Dep. 91:14-92:12.

234. Vanderground did not consider running broadcast ads that did not name Sen. Feingold
becausethe call to action was much moreeffectiveif it directed people towards a specific action that
they could take, and because there were only two senators, it was easy to give people their name and
then encourage them to contact their senators, so there was a specific piece of action that people
could take after seeing the TV and radio spot, and that just made for a much more effective, much
more compelling campaign. Vanderground Dep. 129:9-23.

235. WRTL's campai gn was different from campaignsthat V anderground had done that did
not name candidates because those involved maybe seventy state senators and representatives,
making it impossible to list their namesin a TV or radio spot, so the next best step was providing
one memorable number that people could call to figure out who their elected official is. But in the
WRTL campaign there were only two names and so it was much more memorable and much more
compelling a spot, people already knew their names, they may have heard their senator before, so
directing them to a specific action that they can take right away rather than anonspecific action that

would requires several steps on their part. Vanderground Dep. 131:7-132:4.
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236. The use of a website, such as BeFair, is much more memorable, so it was picked
knowing that people are listening to radio, driving their car, they don’t have pen and paper, they're
not in aposition to write down aphone number, and then knowing that they arewatching TV, which
is a very passive medium where people kind of st back and let the medium flow over them. The
percentage of peoplethat will seethead and visit thesiteisjust significantly higher than the number
of people that would see an ad and then try to keep track of somelong phone number and then make
the call. So that was the |ead teams’ s collective recommendation to WRTL, that they use asimple,
quick, memorable web site address. Vanderground Dep. 132:9-133:6.

237. After the ads wererun, Vanderground has never had a conversation with anyone about
the effect that they may have had on the Senate race involving Sen. Feingold. Vanderground Dep.
133:11-14.

238. Vanderground was not awareof anyoneinvolvedwiththefilibuster ad campaign having
conversations about the effect on the Senate race. Vanderground Dep. 133:13-18.

239. Vanderground did not believe that WRTL’ s grassroots |obbying ads affected the race
for the Senate in any way because all that was done was to create spots that addressed an issue,
judicial nomineefilibustering, and the tone taken made the ads a quality spot that was very rationd,
very reasonable, and just encouraged people to contact their senator and encourage them to no
filibuster. Vanderground Dep. 133:19-134:8.

240. If the ads had continued to run for alongtime, Vanderground still did not believe they
would have affected the Senate race for similar reasons. It did not pertain at al to politicking. It was
just smply astrai ghtforward message about anissue. And evenif it had runright beforethe election

or many weeks before the election, there is nothing to cause an effect on the election. There’'s no
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shred of areason why the adswould have any kind of bearing on actual electionitself. Vanderground
Dep. 134:13-135:6.

241. Even assuming that WRTL’s PAC had opposed Feingold and that his opponents had
criticized him for thejudicial filibusters, and even if WRTL’s had been run aslong as it wanted to
run them, Vanderground did not believe the ads would have any effect on the Senate election
because there is nothing in the ads that should negatively affect any candidate in the election even
in that environment. Vanderground Dep. 135:19-137:13.

242. Vanderground had no contact with any candidates or their campaignsthat were running
against Sen. Feingold in 2004. Vanderground Dep. 139:1-6.

Respectfully submitted,

/s/ James Bopp, Jr.

M. Miller Baker, D.C. Bar # 444736 James Bopp, Jr., D.C. Bar # CO0041
Michael S. Nadel, D.C. Bar # 470144 Richard E. Coleson

McDErRMOTT WiLL & EMERY LLP Jeffrey P. Gallant

600 Thirteenth Street, NW Borp, COLESON & BOSTROM
Washington, D.C. 20005-3096 1 South Sixth Street

202/756-8000 telephone Terre Haute, IN 47807-3510
202/756-8087 facamile 812/232-2434 telephone

Local Counsel for Plaintiff 812/234-3685 facamile
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