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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,

)
)
)
)
V. ) CR.NO. 2:10cr186-MHT
)
MILTON E. McGREGOR, )

)

)

Defendant.

MEMORANDUM REGARDING INADMISSIBILITY OF PEDAGOGICAL
SUMMARIES THAT DO NOT MEET THE STANDARD OF FED. R. EVID. 1006

In contrast to admissible Rule 1006 summaries, charts or summaries or similar
items that are “pedagogical” or “demonstrative” should not be admitted into evidence,
and should not go to the jury. See, e.g., United States v. Janati, 374 F.3d 263, 273 (4"
Cir. 2004):

Rule 1006 summary charts are distinguishable from other charts and
summaries that may be presented under Federal Rule of Evidence 611(a) to
facilitate the presentation and comprehension of evidence already in the
record. See Fed. R. Evid. 611(a); see also 4 Weinstein's Federal Evidence §
611.02[2][a][vii]] (Joseph M. McLaughlin ed., 2d ed. 2003). These
"pedagogical™ devices are not evidence themselves, but are used merely to
aid the jury in its understanding of the evidence that has already been
admitted. See 6 Weinstein's Federal Evidence, supra, 8 1006.04[2]. Thus,
pedagogical charts or summaries may include witnesses' conclusions or
opinions, or they may reveal inferences drawn in a way that would assist
the jury. 6 id. 8§ 1006.04[2], at 1006-10 to 1006-11. But displaying such
charts is always under the supervision of the district court under Rule
611(a), and in the end they are not admitted as evidence.

See also United States v. Taylor, 210 F.3d 311, 315 (5™ Cir. 2000):

[TThe use of charts as " 'pedagogical’ devices intended to present the
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government's version of the case" is within the bounds of the trial court's

discretion to control the presentation of evidence under Rule 611(a). Such

demonstrative aids typically are permissible to assist the jury in evaluating

the evidence, provided the jury is forewarned that the charts are not

independent evidence. Additionally, such charts are not admitted into

evidence and should not go to the jury room absent consent of the parties.

In contrast, Rule 1006 applies to summary charts based on evidence

previously admitted but which is so voluminous that in-court review by the

jury would be inconvenient.

(footnotes omitted); United States v. Buck, 324 F.3d 786, 791 (5" Cir. 2003) (following
Taylor); United States v. Harms, 442 F.3d 367, 375 (5" Cir. 2006) (following Buck and
Taylor).

The Court has held that the financial summary charts identified by the
Government, Exhibits 1199-1206, did not meet the requirements of Rule 1006, but could
be used merely as pedagogical devices. Therefore, under the authority cited above, these
pedagogical summary charts may not be admitted into evidence and do not go back to the
jury room.

The Court asked counsel for McGregor whether there was any objection to
Exhibits 1199-1206 as pedagogical devices. McGregor does object to the inclusion of
photographs of Mr. McGregor and the other defendants which are reflected on these
summaries. The photographs are unfairly prejudicial and entirely unnecessary, as the
jury is well aware of what the Defendants look like after spending the last three weeks in

court with them.!

Defendant McGregor also requests to be heard on the Government’s revised call

! The Court previously prohibited the Government from using photographs of the defendants during its opening
statement.
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chart summaries which were identified on June 28™. [Exhibits 1223 — 1231].

Joe Espy, 111 (ASB-6591-S82J)
Benjamin J. Espy (ASB-0699-A64E)
William M. Espy (ASB-0707-A41E)
MELTON, ESPY & WILLIAMS, P.C.
Post Office Drawer 5130
Montgomery, Alabama 36103

T: 334/263-6621 F: 334/263-7252
Email: jespy@mewlegal.com

Email: bespy@mewlegal.com

Email: wespy@mewlega.com

Fred D. Gray (ASB-1727-R63F)

Walter E. McGowan (ASB-8611-N27W)
GRAY, LANGFORD, SAPP, MCGOWAN,
GRAY, GRAY & NATHANSON, P.C.

Post Office Box 830239

Tuskegee, Alabama 36083-0239

T: 334/727-4830 F: 334/727-5877
Email: fgray@glsmgn.com

Email: wem@glsmgn.com

Sam Heldman (ASB-3794-N60S)
THE GARDNER FIRM, P.C.

2805 31° Street NW

Washington, D.C. 20008

T: 202/965-8884 F: 202/318-2445
Email: sam@heldman.net

s/ J. David Martin

Robert D. Segall (ASB-7354-E68R)

Shannon Holliday (ASB-5440-Y77S)

J. David Martin (ASB-7387-A54))

COPELAND, FRANCO, SCREWS & GILL, P.A.
444 S. Perry Street (36104)

Post Office Box 347

Montgomery, Alabama 36101-0347

T: 334/834-1180 F: 334/834-3172

Email: martin@copelandfranco.com

Email: segall@copelandfranco.com

Email: holliday@copelandfranco.com
Co-Counsel for Defendant Milton E. McGregor
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CERTIFICATE OF SERVICE

I hereby certify that on June 30, 2011, I electronically filed the foregoing with the Clerk
of the Court using the CM/EFC system which will send notification of such filing to the

following:

Barak Cohen

Brenda K. Morris

Emily Rae Woods

Eric Olshan

John Luman Smith

Edward T. Kang

U.S. Department of Justice
1400 New York Avenue, NW
Washington, DC 20005

Lewis V. Franklin, Sr.

Steve Feaga

U.S. Attorney’s Office

P.O Box 197

Montgomery, AL 36101-0197

David McKnight

Joel E. Dillard

William Joseph Baxley

Baxley, Dillard, Dauphin, McKnight &
Barclift

2008 Third Avenue South
Birmingham, AL 35233

Jack Sharman

Samuel Holley Franklin
Lightfoot, Franklin & White
400 20th Street North
Birmingham, AL 35203

John Mark Englehart
Englehart Law Offices

9457 Alysbury Place
Montgomery, AL 36117-6005

Ruth H. Whitney

One Financial Center, Ste. 305
650 S. Shackleford Road
Little Rock, AR 72212

Ron W. Wise
Attorney at Law

200 Interstate Park Drive, Suite 105

Montgomery, AL 36109

H. Lewis Gillis

Tyrone C. Means

Thomas Means Gillis & Seay
P.O. Drawer 5058
Montgomery, AL 36103

J. W. Parkman, Il

Richard Martin Adams
William Calvin White, 11
Parkman, Adams & White

505 20™ Street North, Suite 825
Birmingham, AL 35203

Susan G. James

Jeffery C. Duffey

Denise Arden Simmons
Susan G. James & Associates
600 South McDonough Street
Montgomery, AL 36104

Thomas M. Goggans
Attorney at Law

2030 East Second Street
Montgomery, AL 36106

William N. Clark

Stephen W. Shaw

William H. Mills

Redden Mills & Clark

505 North 20™ Street, Suite 940
Birmingham, AL 35203
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James P. Judkins

JUDKINS, SIMPSON, HIGH & SCHULTE
1102 North Gadsden Street

Tallahassee, Florida 32303

s/ J. David Martin

Of Counsel



