
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

EFFIE STEWART, et al., ) CASE NO.  5:02 CV 2028
)

Plaintiffs, )
)

v. )
)

J. KENNETH BLACKWELL, )
Secretary of State, et al., )

)
Defendants. ) MEMORANDUM OPINION

 I.   Introduction

The highly disputed presidential election in 2000, centered on the issue of which presidential

candidate, Al Gore or George Bush, was entitled to the critical electoral vote for Florida, gave rise to

litigation challenging the use of various forms of balloting procedures.  This case involves the plaintiffs’

challenge in Ohio to the use of punch card  and “central-count” optical scanning technology.
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1  HAVA specifically provided that the purpose of the Act was to provide federal funds to replace punch
card voting systems.

-2-

The case was started in the year 2002.  It became obvious that the challenge which

championed  Direct Record Electronic (DRE) technology as the preferred alternative technology could

not be effectively resolved in time for the presidential election in 2004, given the certain appellate

challenge to any decision by this Court.  However, the plaintiffs successfully moved the Court  to

decide the claims as expeditiously as possible in view of the approaching municipal elections in

Cincinnati (Hamilton County) in 2005.  In the meantime, congressional legislation known as HAVA

(Help America Vote Act) became effective on October 29, 2002.  The Ohio Secretary of State, and a

defendant in this case, Kenneth Blackwell has embarked on a campaign to replace both the punch card

voting machines and optical scan central-count voting machines with DRE voting machines.1  

Believing that the plaintiffs are entitled to a judicial response, and in the view the on-going issues

relating to various forms of voting technology, the Court scheduled and conducted a bench trial over a

five-day period on July 26, 27, and 28, 2004; September 30, 2004; and October 1, 2004.   At the

conclusion of the bench trial on October 1, 2004, the parties agreed to a deadline of November 15,

2004 for the filing of post-trial briefs.  The briefs have now been filed.  In preparation for the bench

trial, the parties entered into a comprehensive fact stipulation which is contained in Section III of this

opinion.  
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2The transcript of the testimony for July 26, 27, and 28, 2004 is located at Doc. Nos. 257, 258, and 259.  The
concluding testimony on September 30, 2004 and October 1, 2004 can be found at Doc. Nos. 265 and 266.  The Court
also entertained “interim argument.”  Interim argument can be found at pages 316-327; pages 525-532; pages 781-785;
and finally at pages 954-961 of the transcript.

3Martha Kropf, whose extensive  testimony is found at pages 57-125; 205-239;  844-870; and 876-953 is a
professor of political science at the University of Missouri in Kansas City.  She has a Ph. D. from American
University in Washington D.C.  She offered the opinion that the vast majority of “residual votes” cast in the 2000
presidential election were accidental as opposed to intentional.  Her opinion rested on the results of post-election
polls of voters conducted by National Elections Studies for the presidential elections from 1980-2000 and the Voter
News Service for the 1992 presidential election.

Dana Walch, whose testimony is found at pages 131-204 and pages 728-781, is the Director of Election
Reform in the Office of the Ohio Secretary of State and previously served as the Director of Elections in the same
office.  He offered extensive testimony on many issues dealing with various forms of election technology as well as
statistical information regarding elections in the State of Ohio.

Roy Saltman, whose testimony is found at pages 246-316, is a consultant in election policy and technology. 
He enjoys a number of Masters’ Degrees including such a degree in Public Administration from American University
in Washington, D.C.  He was employed at the National Institute of Standards and Technology from 1969 to 1996.  He
offered testimony about an article he authored in 1988 in which he opined that pre-scored punch cards should no
longer be used because of the problems with chads in a re-count situation.  Mr. Saltman offered testimony on the
continuum from voice votes, to paper ballots, to lever machines to computers.  Since the contested presidential
election of 2000 and because of his 1988 report, Mr. Saltman has been involved as an expert witness in litigation
involving voting technology in Florida, California and Maryland.  Saltman wrote an article entitled “The use of pre-
scored punch card ballots should be ended” and it was received in evidence as Plaintiff’s Exhibit 13.  Mr. Saltman
was the first witness to introduce the proposition that the pre-scored punch card ballot is fragile.  (See page 268-269). 

Mark Salling, whose testimony is found at pages 328-427, has directed  a research program at in the College
of Urban Affairs at Cleveland State University for 21 years and enjoys a Ph.D. from Kent State University.  He
manages a team of technicians and researchers who produce demographic analyses and data reports.  His work in
this case was presented in support of the plaintiffs’ action claiming a violation of the Voting Rights Act by use of
punch card voting machines in the defendant counties of Summit, Montgomery, and Hamilton.  

Richard Engstrom, whose testimony is found at pages 429-564, is a professor at the University of New
Orleans with a Ph. D. from the University of Kentucky in political science.  He described his speciality as “primarily
urban and minority politics and electoral systems.”  Dr. Engstrom prepared a report to estimate the racial differences
in undervoting, overvoting in four counties in Ohio, namely Franklin County and three of the defendant counties,
Hamilton, Montgomery and Summit.  His report was received as plaintiffs’ exhibit #11.  Dr. Engstrom also identified
three separate methods of reviewing voting procedures including homogeneous precinct analysis, ecological
regression and ecological inference (see page 445) and identified the purpose as determining the percentage of
African-Americans that either undervoted or overvoted in the context of vote denial (See page 448)

(continued...)

-3-

The five day bench trial2 featured the testimony of Martha Kropf, Dana Walch, Roy Saltman,

Richard Engstrom, John Lott, Barabara Tuckerman, and by deposition, Dr. Herbert Asher.3
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3(...continued)
John Lott, a witness for the defendants whose testimony is found at pages 533-686, holds three degrees

from UCLA including a Ph. D. in economics and holds himself out as an economist.  Dr. Lott asked for and received
information on voting in five election contests in the years of 1992, 1996 and 2000 for the offices of President, United
States Senate, United States House, and Ohio Senate and House races to determine how different types of voting
mechanisms work.  Dr. Lott found that, as one went down the ballot in studying the five offices, the nonvoted ballot
rate was higher for other types of voting systems than it was for the punch card ballot.  Dr. Lott summarized at page
570 as follows:

...but basically what you find here is the simple results that you got for the tables, and that is for
the presidential race, the punchcards tend to do relatively poorly, but as you go down the ballot,
they improve relative to other types of voting machines that you have there.  And again, if you ask
the question what type of voting machine produces the lowest number of nonvoted ballots across
all five races, punchcards do extremely well.  They do much better than the electronic machines
that were being used and much better than the lever machines, and they are closely compatible to
what you see for the optical scans.

When asked his opinion on whether punch card ballots produce more nonvoted ballots in Ohio than other types of
voting devices, he stated, at page 574, that:

if you look across all the races, for the 2000--for the 1992, the’96 and the 2000 elections,
punchcards produce fewer nonvoted ballots than either electronic voting machines or lever
machines, and virtually the same as optical scan machines.

Barbara Tuckerman, whose testimony is found at pages 687-727, is the Director of Elections for defendant 
Sandusky County and she described the use of optical scan v
oting machines in Sandusky County.

Dr. Herb Asher, called as a witness for the defendants, offered  testimony by way of a previously taken
deposition.  Only part of his deposition was offered by agreement of the parties.  The testimony was read into the
record and can be found at pages 789 to 844.  Dr. Asher is a professor emeritus at Ohio State University.  He
presently teaches courses on politics, campaign politics and presidential campaigns.  He described his interest in
evaluating elections in Ohio from a standpoint of fall-off and voter failure to complete a ballot or over-vote in the
context of socio-economic factors for the particular precinct or region.  He referred to several papers and studies
touching on these subjects with specific reference to Ohio.

-4-

Based on the testimony and exhibits received into the record, the Court makes additional fact

findings as set forth in Section IV of this opinion.

Based on the stipulated facts and the additional fact findings of the Court, the Court finds that

judgment should and will be entered on behalf of the defendants.  The Court’s analysis is set forth in

Section V of this opinion.  
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II.  A Summary of the Positions of the Parties

A. The Plaintiffs’ Position

Plaintiffs seek declaratory and injunctive relief from Defendants’ certification and use of current

balloting systems in four Ohio counties.  Specifically, plaintiffs allege that punch card voting and

“central-count” optical scanning devices violate their rights under the Due Process Clause, the Equal

Protection Clause and (the African-American plaintiffs) their rights under § 2 of the Voting Rights Act

of 1965, 42 U.S.C. § 1973. 

Plaintiffs assert that their Fourteenth Amendment Equal Protection rights are violated by Ohio’s

system for voting technology selection which allows counties to choose different types of voting

devices.  More specifically they argue based on Bush v. Gore, 531 U.S. 98, 105 (2000), that their

respective counties’ use of non-notice voting technologies does not afford their vote with the same

weight and dignity of the votes cast in Ohio counties that currently employ notice voting technologies. 

According to plaintiffs, defendants are illegally favoring some voters over others on the basis of

residency by certifying and employing notice voting systems in some counties and non-notice systems in

others.  The effect of this supposed dual system is to dilute the voting strength of certain Ohioans.  

Plaintiffs also claim that defendants are violating their Fourteenth Amendment Due Process

Right to Vote.  They argue that the use of error prone equipment, such as the punch card ballot,

arbitrarily deprives them of their right to vote.  It does so by subjecting them to a significantly greater

risk that their votes will not be counted.  Plaintiffs further contend that this election practice is subject to
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4A “residual vote” is a ballot on which the voter has either overvoted or undervoted.  An “overvote”
occurs when a voter registers more than the prescribed number of choices in a particular race.  An “undervote”
occurs when a voter either does not mark a ballot for a particular contest or votes for fewer than the allotted number
of choices. 

5Plaintiffs do not claim vote dilution but only vote denial as a violation of the Voting Rights Act.  
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strict scrutiny because it impacts the right to vote.  Since there is no legitimate government interest that

justifies this system, plaintiffs argue, it violates their Due Process rights.

To prove their Fourteenth Amendment claims, plaintiffs employ statistical data showing that

punch card and central-count optical scan machines had higher residual vote4 rates than other systems

used in Ohio in the presidential elections between 1992 and 2000.  They note that the data of

defendants’ expert Dr. Lott indicates a residual vote rate of 2.4% for punch cards, 1.0% for DRE,

1.4% for lever machines, and 2.0% for optical scan.  Plaintiffs’ expert Dr. Kropf produced similar

results: 2.29% for punch cards, 0.94% for DRE, 1.04% for lever, and 1.15% for precinct-count optical

scan.  According to plaintiffs, these statistics show that punch cards and central-count optical scan

violate Due Process rights because they are substantially less accurate and violate Equal Protection

rights because other Ohio counties are operating the more accurate systems.

The African-American plaintiffs allege that their respective county’s use of punch card ballots

violates §2 of the Voting Rights Act by denying them the right to vote.5  Section 2 of the Voting Rights

Act extends to protect the proper counting and totaling of votes cast.  They argue that the intra-county

disparate impact punch card ballots have on the likelihood that an African-American’s vote will not be

counted amounts to a denial of the right to vote under the Voting Rights Act.  According to them, the

Court must only compare intra-county vote rates in analyzing their Voting Rights Act claim.  
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6Attributing certain qualities or behavior to individual voters based on aggregate data is known as “the
ecological fallacy.”  It is present here because Dr. Salling’s maps do not show whether it is the African-Americans or
the whites in those precincts that are casting the invalid ballots.

Dr. Engstrom employed three different analyses to overcome the ecological fallacy: ecological inference,
ecological regression, and homogeneous precinct.  
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In support of their Voting Rights Act claim, the African-American plaintiffs claim (1) that the

defendants’ selection of punch card ballots as a voting device constitutes a state action; (2) that

African-American voters suffer far higher rates of ballot rejection than do white voters in Hamilton,

Montgomery, and Summit Counties, and (3) that there is a causal relationship between the defendants’

selection of punch cards and African-American voters’ higher rates of ballot rejection.   

To prove the intra-county ballot rejection disparity between African-American voters and white

voters, plaintiffs point to the testimony of Dr. Salling and the maps he created.  These maps show that in

Summit and Franklin counties there is a strong correlation between the precincts with high numbers of

residual votes and those with a high percentage of African-Americans.  Plaintiffs also present several

tables summarizing Dr. Engstrom’s analysis to overcome the ecological fallacy.6  

Plaintiffs rely on data from Franklin County to support the third prong of their analysis.  Franklin

County, whose voters use DRE machines, has a negligible residual vote rate for whites and below 1%

for African-Americans.  They assert that Franklin County’s use of DRE machines and lower racial

disparity in residual vote rates indicates a causal relationship between the use of punch card ballots and

the higher racial disparity in residual vote rates found in the defendant counties.  Because these

disparities do not arise from intentional conduct of the voter, plaintiffs assert that they have established a

vote denial claim under the §2 of the Voting Rights Act.
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B. The Position of the Secretary of State

The Secretary of State contends that plaintiffs lack standing because they have not suffered an

injury in fact and that this matter is moot because H.B. 262 and Ohio’s efforts to comply with HAVA

adequately address plaintiffs’ complaints.  Regardless of whether the claim is moot, he also claims that

the African-American plaintiffs have not proven a violation of the Voting Rights Act.  In support of this

claim, the Secretary of State directs the Court’s attention to plaintiffs’ stipulation that they have not

been denied access to the polls and that no evidence was introduced suggesting a denial of the right to

vote.  He also points to the fact that plaintiffs failed to show that punch card ballots are given exclusively

to African-Americans or disproportionately used in African-American precincts.  Further, he suggests

that plaintiffs’ failure to establish any of the Senate factors shows they have not met their evidentiary

burden.  Additionally, the Secretary of State calls into question plaintiffs’ statistical data because it relies

on unreliable exit polls.  

The Secretary of State, in order to further defeat plaintiffs’ Voting Rights Act claim, posits that

the statistical data does not prove a great racial disparity in undervoting through the use of punch card

ballots.  First, he attempts to discredit plaintiffs’ statistical data by pointing to the fact that it is based on

exit polls that were taken weeks after the election.  He then references Dr. Engstrom’s testimony that

(1) whites in Summit County undervoted at a rate higher than African Americans in Hamilton County,

(2) African-Americans in Hamilton County undervoted at a rate lower than, equal to, and higher than

African-Americans in Franklin County, and (3) the racial disparity in undervoting in Franklin County

(0.81%) was nearly four times higher than in Hamilton County (0.22%).  Lastly, he presents the
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testimony of Dr. Lott and Dr. Asher.  Dr. Lott concluded that across years and offices punch card

ballots tend to produce fewer undervotes than DRE or lever machines and were nearly identical to

optical scan systems.  Dr. Asher further concluded that the counties with the highest nonvoted ballot

rate in the 2000 Presidential election could not possibly have been caused by African-Americans.

The Secretary of State also argues that plaintiffs have not shown a violation of the Fourteenth

Amendment.   He first contends that regional differences in voting technology choices within a state do

not amount to an Equal Protection violation, citing Bush, 531 U.S. at 134 (Souter, J., dissenting).  He

then argues that the current voting technology is not rendered unconstitutional merely because another

system is more accurate at recording votes.  

C. The Positions of Hamilton, Montgomery, and Summit Counties Regarding
Plaintiffs’ Voting Rights Act Claims

Hamilton, Montgomery, and Summit Counties have Voting Rights Act claims asserted against

them.  Initially they question the African-American plaintiffs’ standing to assert a Voting Rights Act

claim because none of them claim that they were denied access to the polls or that they know their vote

was not counted.  Montgomery County further questions the standing of Professor Vernellia Randall, an

African-American who is registered to vote in Montgomery County, because she did not vote in the

2000 presidential election.  Montgomery County additionally suggests that this matter is a non-

justiciable political question and moot.
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Alternatively, these counties argue that they do not violate the Voting Rights Act because an

invalid vote does not equate to a denial of the right to vote.  They refer the Court to historical instances

of vote denial such as poll taxes, grandfather clauses, and literacy tests, and argue that plaintiffs’

assertion of a higher rate of invalid votes does not amount to a vote denial under the Voting Rights Act. 

Hamilton County points to the varying rates of overvotes for African-Americans in recent local elections

to suggest that it is not punch cards but something else that causes the overvotes.  Specifically, it cites to

the fact that the overvote rate for African-Americans was almost non-existent in the 2001 Cincinnati

mayoral election but was comparatively higher in the “vote for nine” 1999 race for Cincinnati City

Council and the 2000 Presidential election.

D. The Positions of the County Defendants Regarding Plaintiffs’ Fourteenth
Amendment Claims

Plaintiffs also allege that each of the four County Defendants violates the Fourteenth

Amendment Equal Protection Rights and Due Process Rights of its citizens. These counties contend that

they are not violating the plaintiffs Equal Protection rights because all of the citizens within each county

vote using the same voting technology.  They further argue that the use of different voting technologies in

other counties does not result in their violating plaintiffs’ Equal Protection rights because (1) these

counties have no power over the choices made by other counties’ boards of elections and (2) there is

no requirement that all counties use the same voting technology.  
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Montgomery County also contends that its use of punch card ballots does not violate Due

Process rights because its residual vote rate is not unacceptable.  A residual vote rate is not deemed

unacceptable until it reaches 3%.7  Montgomery County’s residual vote rate in the 2000 presidential

election was 2.78% and, therefore, not unacceptable.  Sandusky County asserts that it too is not

violating plaintiffs’ Due Process rights by using a central-count optical scan system, as opposed to

precinct-count optical scan, because there are rational bases for employing the central-count system:

cost, space, time, and the polling place staff’s lack of familiarity with the machines.  Sandusky County

further argues that it does not violate Due Process rights because as long as a voter understands and

follows the directions given to him or her, every intentional vote cast is counted, regardless of where the

vote is counted.

III.   The Stipulated Facts and the Court’s Supplemental Fact Findings.

Counsel for the parties engaged in an extensive stipulation of fact including 98 separate

paragraphs of stipulated facts.  That stipulation is attached as Appendix I.  Following the bench trial the

Court made additional fact findings in paragraphs 99 through 146, and those additional facts findings

are attached as Appendix II.
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IV.   Summary of Existing Jurisprudence

In the wake of the 2000 presidential election, several suits, including the present action, were

filed challenging the use of punch card ballots as violative of §2 of the Voting Rights Act, the Equal

Protection Clause, and/or the Due Process Clause.  Additionally, voters filed suits leading up to the

2004 presidential election challenging the adequacy of the voting systems that replaced the punch card

ballots.  These other cases provide a background for the climate in which this matter is decided.  

In Black v. McGuffage, 209 F.Supp.2d 889, 902 (N.D. Ill. 2002), the Court denied the

defendants’ motion to dismiss with respect to all counts of the plaintiffs’ complaint except the privileges

and immunities count.  Plaintiffs there sought an injunction prohibiting the use of punch card voting

systems and other systems that lack effective error notification. Id. at 894.  The plaintiffs alleged that

those counties that employed punch cards or optical scan without error notification experienced higher

residual vote rates than those counties using optical scan with error notification. Id.  Furthermore, while

a majority of Illinois counties used punch cards, the plaintiffs contended that those counties which used

punch cards had larger populations of minorities than counties using other systems. Id. As a result, the

plaintiffs argued that punch cards had a disparate impact on minority voters. Id.  The plaintiffs,

therefore, alleged that the use of punch cards and other voting systems which lacked error notification

violated §2 of the Voting Rights Act and the Equal Protection and Due Process clauses of the

Fourteenth Amendment. Id.

The court in Black concluded that the plaintiffs had sufficiently alleged a claim under §2 of the

Voting Rights Act because they met the statutory requirements. Id. at 896.  It stated that two elements
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are necessary to show a violation of §2: “(1) the use of an electoral ‘standard, practice, or procedure,’

and (2) a resulting diminution of the opportunity to African American and Latino voters ‘to participate in

the political process and to elect representatives of their choice.’” Id.  Accepting the plaintiffs’ facts as

true, the court concluded that the plaintiffs as voters residing in predominantly Latino and African

American precincts that utilized punch cards “b[ore] a greater risk that their votes [would] not be

counted than [did] other voters.” Id. at 897. Because this could significantly diminish the plaintiffs’

participation in the political process, the court found that the plaintiffs had sufficiently alleged a violation

of §2. Id.

Likewise, the court held that if the plaintiffs were able to prove that as a result of different voting

technologies “voters in some counties [were] statistically less likely to have their votes counted than

voters in other counties in the same state in the same election for the same office,” they would establish

a violation of the Equal Protection Clause. Id. at 899.  In making this determination, the court reasoned

that if the different counties’ choices of different voting systems resulted in significantly different

probabilities of their respective citizens having their votes counted, then one person’s vote would be

valued over another’s vote. Id.  “However, once the State has endowed voting rights to its citizens . . .

‘[it] may not, by later arbitrary and disparate treatment, value one person’s vote over that of another.’”

Id. at 898 (quoting Bush, 431 U.S. at 104-105).  Because this was precisely what the plaintiffs had

alleged, they had sufficiently stated a claim for violation of Equal Protection. Id. at 898-899.   The court

further noted that the plaintiff’s allegation of disparate impact on minority groups created “cause for

serious concern.” Id.  at 899.
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Lastly, the court denied the motion to dismiss with respect to the plaintiffs’ substantive Due

Process claim. Id. at 901.  The plaintiffs alleged that the vote counting procedure was flawed because it

irrationally allowed local election officials to assign greater importance to the votes cast by a portion of

the electorate through their choice of vote counting procedures. Id. The court held that  “a law that

allows significantly inaccurate systems of vote counting to be imposed upon some portions of the

electorate and not others without any rational basis runs afoul of the Due Process clause of the U.S.

Constitution.” Id.  Because that is what the plaintiffs had alleged, the defendants’ motion to dismiss was

denied. Id. at 901-902.8

In Common Cause v. Jones, 213 F. Supp.2d 1106 (C.D. Cal. 2001), the court denied the

defendant’s motion for judgment on the pleadings against the plaintiffs’ Fourteenth Amendment and

Voting Rights Act claims.  There, the plaintiffs alleged that, because punch card ballots were less

reliable than other voting systems certified by the Secretary of State, individuals living in counties where

punch cards were used were denied the right to vote protected by the Fourteenth Amendment. Id. at

1108.  Because the counties which chose to use punch card ballots had high racial minority populations,

the plaintiffs also alleged that this “vote denial” violated the Voting Rights Act. Id.  

The court first held that the plaintiff had alleged facts “indicating that the Secretary of State’s

permission to counties to adopt either punch-card voting procedures or more reliable voting procedures

was unreasonable and discriminatory.” Id. at 1109.  Thus, the defendant was not entitled to a judgment

on the pleadings on the Fourteenth Amendment claim. Id. at 1109-1110.  The court then stated that the
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10The issues in this case were subsequently rendered moot because the Secretary decertified punch card
ballots. See Common Cause v. Jones, 213 F.Supp.2d 1110, 1113 (C.D.Cal. 2002).  
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test from Thornburg v. Gingles, 478 U.S. 30, 48-51 (1986)9, did not apply to the Voting Rights Act

claim because it was a vote denial claim. Common Cause, 213 F. Supp.2d at 1110. The plaintiff’s

failure to allege facts necessary to establish the Thornburg elements, therefore, did not warrant a grant

of judgment on the pleadings, and the court accordingly denied the motion. Id. 10

The Ninth Circuit, sitting en banc, reversed a circuit panel’s decision and affirmed the district

court’s denial of a preliminary injunction in Southwest Voter Registration Education Project v. Shelley,

344 F.3d 914, 916-920 (9th Cir. 2003).  There, the plaintiffs challenged the use of punch card ballots

in some California counties in the gubernatorial recall election of 2003. Id. at 916.  They argued that the

use of punch card ballots violated the Equal Protection Clause and §2 of the Voting Rights Act. Id.  In

deciding the Equal Protection claim, the court noted that it had not previously had occasion to consider

this Equal Protection issue and that in Bush, 531 U.S. at 109, the Supreme Court stated that it was not

deciding whether local entities may develop different systems for implementing elections. Id. at 918. 

The court, therefore, could not conclude that the district court had abused its discretion in holding that

the plaintiffs had failed to establish a clear probability of success on the merits. Id.  

Furthermore, while the court concluded that the plaintiffs had made a stronger showing of

success on their Voting Rights Act claim, the court denied the injunction because it could not say they
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had shown a strong likelihood of success. Id. at 918-919.  The plaintiffs alleged two things (1) that

minority voters disproportionately lived in punch card counties and (2) within those counties, punch

card machines discarded minority votes at a higher rate.  Id. at 918.  Because there was significant

dispute as to the degree and significance of any racial disparity, the court could not say that plaintiffs

had shown a strong likelihood of success on the merits. Id. at 918-919.  The court then determined that

the district court did not abuse its discretion in concluding that any hardship the plaintiffs would suffer

was not outweighed by the interests of the state and its citizens in continuing the election. Id. at 920.

Therefore, the preliminary injunction was denied.  Id. 

In Weber v. Shelley, 347 F.3d 1101, 1103 (9th Cir. 2003), the court affirmed the district

court’s grant of summary judgment to state and county officials against a voter who was challenging the

lack of a voter verified audit trail.  The voter there alleged that the DRE machine’s lack of a voter

verified audit trail resulted in a violation of her Equal Protection and substantive Due Process rights

because it rendered the DRE more prone to fraud. Id. 

The court first determined that because the lack of a voter verified audit trail did not severely

affect the right to vote, it was not subject to strict scrutiny but only rational basis. Id. at 1106.  The

court then stated that “it is the job of democratically-elected representatives to weigh the pros and cons

of various balloting systems.  So long as their choice is reasonable and neutral it is free from judicial

second guessing.” Id. at 1107.  Because the state and the county had a reasonable, politically neutral,

and non-discriminatory basis in choosing the voting system, its choice survived the rational basis test.

Id.
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In Wexler v. Lepore, No. 04-80216-CIV, — F. Supp.2d —, 2004 WL 2421584, at * (S.D.

Fla. October 25, 2004), after a bench trial, the court held that Florida’s use of different voting systems

did not violate the Equal Protection clause.  Florida requires a manual recount of ballots if the margin of

victory is one-quarter of one percent or less. Id. at *2. Currently only optical scan and DRE voting

systems are certified for use in Florida. Id. The plaintiffs in Wexler argued that because the DRE

machine did not produce a paper trail, their Equal Protection rights would be violated if a manual

recount ensued. Id. at *8.  While optical scan ballots could be reviewed and interpreted for stray

marks, there was no basis for interpretation of a DRE ballot image. Id. at *8.  The court noted that the

problem in Bush v. Gore was a lack of uniform standards for determining voter intent with respect to

each type of machine, which resulted in disparate standards being applied to identical types of ballots.

Id. at *9 (discussing Bush, 531 U.S. 98).  The court, therefore, held that the state had satisfied the

Equal Protection requirements because it had established uniform manual recount standards and

procedures to be used throughout the state for each system. Id. at *10.  

The rules promulgated pursuant to the amended statutes comply with the requirements
established by Bush v. Gore.  Defendants have prescribed uniform, nondifferential
standards for what constitutes a legal vote under each certified voting system, and have
established procedures for conducting a manual recount of overvotes and undervotes in
the entire geographic region. 

Id. at *10.

  

V.     The Court’s Ruling

A.  The Setting for the Court’s Decision

Case 5:02-cv-02028-DDD     Document 275-1     Filed 12/14/2004     Page 17 of 33




(5:02CV2028)

11 It remains for others to decide whether this Court’s experience prior to becoming a United States District
Court Judge in 1982 has added or detracted from its management of this case.  However, it is difficult for the Court to
divorce itself from its past experience.  Unlike most federal judges, this branch of the court has been personally 
involved as a candidate in many elections beginning in 1959 and continuing through 1980.  Those elections involved
municipal, county, regional, and statewide offices.  Moreover, this branch of the court, for over 14 years, was
involved in providing legal services to the Stark County Board of Elections.  Finally, this branch of the court has cast
ballots using punch card voting technology for more than 25 years.  In that capacity, this branch of the court votes
twice a year; first in the relevant primary and secondly in the general election.  Consequently, this court votes eight
times in every four-year cycle.  However, many voters only vote once every four years and in the general election for
the office of president.  
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The Court views this case as one of extreme importance as it questions the validity of  election

machinery and raises the question of the extent to which  the judiciary should be involved in issues

relating to the integrity of the voting process.11  

Since the 2000 elections, to this Court’s understanding, there has been no other case tried on

the merits as in this case.   It is the Court’s view that the presentation of the testimony of the experts,

coupled with the parties’ stipulated facts as set forth in Appendix No. I and the Court’s additional fact

findings as set forth in Appendix No. II, provide an appellate court the opportunity to write on the

issues raised by the plaintiffs and the defenses provided by the defendants in a comprehensive fashion

and certainly the opportunity to disagree with this Court’s analysis.

The defendants have argued a lack of standing on the part of the plaintiffs to obtain the ruling

sought, that is, that the use of punch card voting technology violates either Due Process or fails to

provide equal treatment and additionally that the use of the punch card voting technology in Ohio

violates the Voting Rights Act.  The defendant Secretary of State has also argued that the controversy

is moot because of his intention to have DRE voting technology in place for Ohio by the general election

in 2005. 
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12 The deadline for filing post trial briefs, as agreed to by counsel, was set at 45 days after the conclusion of
the bench trial.  As a consequence of the delay, the Court, while its memory was fresh and without the benefit of a
transcript of the testimony or post trial briefs, prepared its own preliminary assessment of the testimony over the five
day period and characterized it as “Post Trial Preliminary Observations.”  In the belief that the observations were and
are pertinent, the Court repeats them as an integral part of the decision-making process in this case.  
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The court is of the view that the defendants have the better argument on the issue of standing,

but declines the invitation to dismiss the case on standing.  The court also declines to dismiss the case

on the issue of mootness, but rather will decide the case on the merits.  It is entirely possible that by the

time the case is before the Sixth Circuit, it will be moot or, alternatively, the Sixth Circuit may conclude,

as argued by the defendants, that the plaintiffs lack standing to pursue the constitutional claims or the

Voting Rights Act claim.  By the same token, if the Sixth Circuit should come to a conclusion on the

merits of the controversy, it is this Court’s view that the extensive fact findings, both by stipulation and

by reason of the Court’s additional fact findings, provide sufficient material for a thorough appellate

review.  

B.  The Court’s Post Trial Preliminary Observations 12

1.  There is a continuum in voting practices across the ages from voice vote to paper vote to

lever voting to computer voting.  The struggle today continues with efforts to improve on computer

voting.

2.  The trend away from paper balloting seems to be motivated by a desire for instant results on

election night rather than waiting for the laborious task of counting paper ballots.
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3.  The common factors that accompany a higher residual vote rate are the extent of the

education and income level of the voters.  The lower the educational level and the lower the income

level, the higher the residual vote is in comparison with other counties demonstrating a higher

educational level and income level.  Those factors apply without regard to race.  See Fact Findings

125-134.    

4.  Plaintiffs’ Exhibit 35 reflects the residual vote rate in the presidential race in the year 2000. 

The higher percentage of residual votes using punch card voting technology when compared to other

technologies, is, in the opinion of plaintiffs’ experts, the result of accidental rather than intentional voting. 

5.  The plaintiffs’ case rests on the initial  premise that a high percentage of the residual votes in

the Ohio 2000 presidential election using punch card voting technology is accidental as opposed to

intentional.

6.  The plaintiffs contend that the punch card technology is fatally flawed because it is a non-

notice system.

 7.  The plaintiffs contend that because the incidence of residual votes using punch card

technology is higher than with other voting technologies in Ohio, that incidence coupled with non-notice

constitute constitutional violations, either under a Due Process or Equal Protection analysis and require

federal judicial intervention and a remedy ordering that punch card voting machines no longer be used in

Ohio.
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13 One of the plaintiffs’ experts, while acknowledging the need for power in the use of DRE voting
technology, opined that paper ballots should be available as an alternative in the event of a power outage.  However,
Dana Walch testified that batteries would be available for DRE equipment in the event of a power loss, and paper
ballots would be an unnecessary redundancy.  See Walch testimony, pg. 746-747.

14 The DRE voting technology requires the voter to push a button which casts the entire ballot.  If the voter
mistakenly pushes that button before the voter has finished voting, the voter will not be provided a new ballot as in
the case of the voter using punch card technology.  See Walch testimony, pg. 756-757.

15 The delay in supplying DRE voting technology for the 2004 election arose from the claim of computer
experts that the proposed DRE voting technology approved by the Secretary of State had serious flaws that would
have permitted computer manipulation and fraudulent voting.  As of September 30, 2004, the Secretary of State had
not approved any vendor providing DRE voting technology for use in Ohio.  See Dana Walch testimony, pg. 732.
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8.  The DRE voting technology, advanced by the plaintiffs as the appropriate constitutional

alternative to punch card voting technology, also has its limitations.  First, the use of the technology is

dependent upon electrical power.13  Second, the technology is not available for absentee balloting in all

situations.  Third, there remains the problem of “premature voting.”14  Fourth, there is at least the claim

that the DRE voting technology is subject to computer manipulation.15

9.  The plaintiffs’ analysis as to the election results in Ohio is limited to the presidential election

in 2000 and only includes four counties.  The study of Dr. Lott, defendants’ expert, makes a strong

case for the proposition that  punch card voting technology fares quite well in comparison to other

technologies when considering drop-off or residual vote in elections beyond that of the presidency for

the years 1992, 1996, and 2000. 

 10.  The belief that the system of choice should be a “notice system” takes the view that the

punch card ballot system is “non-notice” because the experts in the field who promote the use of

“notice” systems have chosen to so identify the punch card system as “non-notice,” even though the
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16 See Plaintiffs’ Exhibit 13, pg. 1, the Report of Roy G. Saltman, in which he outlined recount problems using
punch card voting technology.  Specifically, the report states in part as follows:    

One major defect of PPC voting systems is the presence of “hanging” chad on the backs of ballot
cards following the voters’ use of them in voting. . . .  Chad retained on the cards result of their
incomplete separation in the card-punching process carried out in voting.  Voters are instructed to
remove chad after voting, but many fail to do so.  During the counting process, handing chad may
be pressed back into the card and alter the voter’s intent.  In addition, some chad not intended to
be removed may be removed unintentionally in the counting process due to excessive handling or
manipulation.  Furthermore, some chad may only be indented or pin-pricked in the voting process
and not sufficiently separated to indicate a vote to an electro-mechanical card reader.  Again, the
voter’s intent is altered in the counting.  Ballots recounted by machine may show different counts
because of chad, bringing into question the entire election process in a very close contest. 
(Emphasis added.)  

17 The testimony of Barbara Tuckerman, Director of the Board of Elections for Sandusky County (pages 696-
710), indicated that when the four members of the Sandusky County Board of Elections encountered an optical scan
ballot with ambiguous markings, the four board members would caucus and determine the intention of the voter. 
Then the initial ballot would be destroyed and a new ballot containing the consensus opinion of the board of
elections would be substituted and then counted.  Obviously such a process provides no basis for judicial review in
a case challenging the outcome of a recount.  

-22-

voter has every opportunity to check the punch card ballot before submitting it to the election official at

the polls and to be given a new ballot if a mistake is discovered.

11.  A flaw in the punch card ballot is its fragile nature and the fact that running the punch card

ballots repeated times through the counting machinery will result in different results.16 

12.  The optical scan central-count system in place in Sandusky County suffers from the

problem of uncertain markings on the ballot as indicated in the testimony of the Board of Elections

Official from Sandusky County.17

13.  The notice system envisioned by House Bill 262 adopted by the Ohio Legislature carries

with it no printing of a receipt accurately recording the voter’s choices and because of the belief that
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18 The Ohio General Assembly adopted Substitute House Bill 262. A critical component of Substitute House
Bill 262 is Ohio R.C. § 3506.01(H), which provides: 

(H) “Voter verified paper audit trail” means a physical paper printout on which the voter’s ballot
choices, as registered by a direct recording electronic voting machine, are recorded.  The voter
shall be permitted to visually or audibly inspect the contents of the physical paper printout.  The
physical paper printout shall be securely retained at the polling place until the close of the polls on
the date of the election; the secretary of state shall adopt rules under Chapter 119.[sic] of the
Revised Code specifying the manner of storing the physical paper printout at the polling place. 
After the physical paper printout is produced, but before the voter’s ballot is recorded, the voter
shall have an opportunity to accept or reject the contents of the printout as matching the voter’s
ballot choices.  If a voter rejects the contents of the physical paper printout, the system that
produces the voter verified paper audit trail shall invalidate the printout and permit the voter to
recast the voter’s ballot.  On and after the first federal election that occurs after January 1, 2006,
unless required sooner by the Help America Vote Act of 2002, any system that produces a voter
verified paper audit trail shall be accessible to disabled voters, including visually impaired voters,
in the same manner as the direct recording electronic voting machine that produces it. 

19 The Court is of the view that rational basis is the level of scrutiny applicable to Ohio’s use of punch card
voting technology.  See, e.g.,  Mixon v. NAACP, 193 F.3d 389 (6th Cir. 1999).  While the right to vote is of great
importance, states still enjoy the opportunity to put limits on the right to vote such as age, citizenship, requirement
to register, restriction on votes by felons, and the hours that the polls are open.  In this Court’s view a rational basis
level of scrutiny should be applied as opposed to plaintiffs’ contention that the defendants’ use of punch card
voting machines should be subjected to strict scrutiny.  However, if the Court were to apply strict scrutiny, the
Court’s ruling would be the same.  

-23-

such a paper trail might result in pressure on the voter to show the voter’s choices to the employer,

spouse, parent, union, etc.18

C.  The Court’s Ruling

The right to vote is central to our freedoms.  Westberry v. Sanders, 376 U.S. 1 (1964).   The

public’s confidence in the integrity of the vote tabulation is absolutely essential to the respect we, as

Americans, accord our elected officials.19  The governmental control of the voting process is bestowed

primarily on state government.  In turn, in Ohio, the voting process is supervised by the elected

Secretary of State, in this case the defendant Kenneth Blackwell.  But the Ohio Legislature has granted
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20 Title 35 of the Ohio Revised Code is entitled “Elections” and contains 15 separate chapters.  The Ohio
system for elections delineates the Secretary of State as the chief elections officer (§ 3501.04).  However, the conduct
of elections is controlled primarily by the Board of Elections in each of the 88 counties.  The duties of the Board of
Elections are set forth in § 3501.11.
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primary control and management of elections, local, state and federal, to the 88 County Boards of

Elections.20  

The primary thrust of this litigation is an attempt to federalize elections by judicial rule or fiat via

the invitation to this Court to declare a certain voting technology unconstitutional and then fashion a

remedy.  

This Court declines the invitation.  Voting has been on a continuum in this country over two

centuries.  First, only white males enjoyed the privilege.  Then, suffrage was extended to non-whites,

but only after a bitter Civil War.  Women did not obtain the right to vote until after the conclusion  of

World War I.  It was not until the aftermath of the assassination of President John F. Kennedy in 1963

that African-Americans had a realistic opportunity to vote in certain areas in the country.

Voting has gone from oral votes, to paper ballots, to lever machines and now, in the era of

computers, to the use of computer technology.  The determination of the applicable voting process has

always been focused in the legislative branch of the government.  See Weber v. Shelley, 347 F.3d

1105-07.  In the Court’s view, subject to constitutional amendment, that is where the determination

should remain.

Turning now to the issues at hand,  the Court finds that the plaintiffs have failed to make a case

for judicial intervention with respect to the challenged voting technologies in this case, i.e., the punch
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21 See Appendix III, which is Plaintiffs’ Exhibit 35, setting forth the residual vote on a county-by-county
basis for each of the voting technologies employed in the year 2000 presidential race.  
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card voting technology in use in Hamilton, Montgomery and Summit Counties and the central-count

optical scan technique in use in Sandusky County.   

While it is true that the percentage of residual or nonvoted ballots in the 2000 presidential

election ran slightly higher in counties using punch card technology,  that fact standing alone is

insufficient to declare the use of the system unconstitutional.21  Moreover, the highest frequency in Ohio

of residual voting bears a direct relationship to economic and educational factors, negating the Voting

Rights Act claim against the three counties Hamilton, Montgomery, and Summit.  

In arriving at these conclusions, the Court accepts for the purpose of these conclusions,

standing on the part of the plaintiffs, and makes the following pivotal findings.  

1.  The use of the punch card voting technology is neither confusing nor difficult to operate.

2.  The testimony of Dr. Kropf, accepting as accurate the data from the NES and VNS studies

(see Fact Finding No. 100), leads to the conclusion that use of the punch card voting technology results

in some small fraction of voters mistakenly failing to cast a ballot for the office of president in the

election in the year 2000.  The analysis follows.

(a)  Dr. Kropf’s report, Exhibit #1, concludes with the following opinion:

17.  Thus, the survey evidence we analyze indicates that differences across
racial groups in intentional undervoting are insignificant, controlling for other factors and
differences associated with income, while statistically significant, are relatively small. 
This evidence suggests that accidental undervoting and overvoting account for most of
the invalidated presidential ballots in poor and minority precincts.  As indicated before,
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one of the most likely sources of accidental undervotes is voting equipment.   (Emphasis
added)

(b)  Earlier in her report, Dr. Kropf discussed Incidence of Intentional Undervoting in the

following paragraphs:

6.  Invalidated votes occur as the result of undervotes (where voters
intentionally or unintentionally record no selection) or overvotes (where voters select
too many candidates, thus spoiling the ballot).  Invalidated votes in the presidential
contest may occur for several reasons.  Extensive empirical evidence has found that
accidental undervotes and overvotes may occur because of faulty voting equipment, as
alleged in this case.  However, some of the invalidated votes occur when voters
intentionally do not cast a vote in a particular race.  Voters may cast intentional
undervotes in presidential contests for several reasons including alienation from the
political process or because they came to the polls to vote for another office on the
ballot (senate or a local office such as dogcatcher) but did not have the time or energy
to learn who to vote for in the presidential contest.

7.  When just examining ballots, talking to election officials, or analyzing
precinct- or county-level data, it is not possible to distinguish intentional from accidental
undervotes.  Voter self-reports represent the only systematic way to estimate the
incidence of intentional undervoting.  Survey questions from the National Election
Studies over a period of 20 years (NES) and from the Voter Research and Surveys
exit polls (VRS, more familiarly known as Voter News Services – VNS – as it was
known until 2002) are used here to estimate the number of intentional undervoters. 
Based on responses to these surveys, we found that a minimum of one-ninth, but no
more than two-fifths of invalidated presidential votes are accounted for by intentional
undervoting.  
[Footnotes omitted].

(c)  Against that background, Plaintiffs’ Exhibit 35, attached as Appendix III, and recording the

residual vote in Ohio on a county-by-county basis for the office of the President in 2000, bears scrutiny. 

The percentage of residual votes using Punch Card Votomatic machines was 2.3% across the state,

meaning that out of 1000 voters, 23 did not cast a vote for any candidate in the 2000 presidential
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election.  By the same token, the residual vote using electronic machines was 0.7%, meaning that out of

1000 voters, 7 did not vote for any candidate for the president.

(d) Upon acceptance of Dr. Kropf’s determination in paragraph 7 above and using the

minimum of 1/9 factor and multiplying the 23 nonvotes by 1/9 (.11) the result is a determination that

approximately 2.5 persons out of 1000 intentionally did not vote for the office of the presidency and

using the two-fifths percentage, then slightly over nine persons out of 1000 intentionally did not vote for

the presidency.  Then applying the minimum/maximum numbers used by Dr. Kropf in paragraph #7, the

accidental nonvote using punch card technology in the presidential election in the year 2000 ranged

from a high of over 20 votes out of 1000 to a low of 14 votes out of 1000.  Under either analysis, the

residual vote based on accidental non-voting with punch card technology is higher than the residual vote

using the electronic voting machine; i.e., seven out of 1000 votes cast.  Thus, the number of accidental

nonvotes, under Dr. Kropf’s analysis, would range from a minimum of seven to a maximum of thirteen

in a group of 1000 voters.

(e) Viewing the plaintiffs’ case in a light most favorable to them, leads to the conclusion that

seven to thirteen voters out of 1000 using punch card technology accidentally failed to record a vote in
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22 The adoption of HAVA , the passage of Substituted House Bill 262 and the determination of the
defendant Secretary of State to replace punch card voting technology certainly indicate that confidence in the punch
card voting technology has waned.  The punch card technology has apparently served its time.  However, the
current delay in perfecting the DRE voting technology and the recitation of difficulties with the DRE technology in
the recent 2004 election suggest that Ohio will need to make use of punch card voting technology for the immediate
future.

23 A troubling feature of the punch card voting technology is the “fragility” of the ballot and the difficulty
encountered in re-counts because of the fragility of the ballot.  However, that feature does not, in the court’s view,
justify a conclusion that the use of the punch card voting technology constitutes either a violation of the
Constitution or  a violation of the Voting Rights Act.
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the year 2000 in the presidential election.22 Such a de minimis conclusion, assuming arguendo that it is

justified, fails to prove a constitutional violation, either on a Due Process or Equal Protection analysis.23

 3.  To label the punch card voting technology a non-notice system is to ignore the reality that

the careful voter has every opportunity to scrutinize his or her ballot after removal from the voting tray

to determine if a mistake has been made in the context of an undervote or an overvote or a mistaken

vote and to request a new ballot in the event of a recognized mistake.  While a DRE voting technology

system, when finally adopted for the state of Ohio, will provide the voter a better recognition of a

nonvote and prevent a mistaken overvote, that forthcoming apparent improvement does not justify a

declaration that the punch card technology is unconstitutional.  

4.  The highest level of residual voting is located in counties in Ohio with a very small African-

American population which indicates that residual voting is not race-oriented.

D.  Additional Legal Determinations 
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In addition to these findings, the Court also reaches the following legal determinations regarding

plaintiffs’ Voting Rights Act and Equal Protection claims, which further support the Court’s ruling that

the plaintiffs have failed to make a case for judicial intervention.

1.  Plaintiffs’ Voting Rights Act Claims

Plaintiffs’ Voting Rights Act claims fail because their alleged injury does not amount to a vote

denial under §2 of the Voting Rights Act.  Section 2(a) of the Voting Rights Act prohibits the use of any

electoral practice or procedure that “results in a denial or abridgement of the right of any citizen of the

United States to vote on account of race or color.”  42 U.S.C. §1973(a).  Under Section 2(b), an

election practice or procedure violates Section 2(a) whenever, based on the totality of the

circumstances, members of a protected class have less opportunity to participate in the political process

than other members of the electorate. 42 U.S.C. §1973(b).

A violation of subsection (a) of this section is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or election
in the State or political subdivision are not equally open to participation by members of
a class of citizens protected by subsection (a) of this section in that its members have
less opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice. 

Id.  There are two separate and distinct theories under which a plaintiff can assert a claim under the

Act, vote denial and vote dilution. See Holder v. Hall, 512 U.S. 874 (1994); Farrakhan v. Washington,

338 F.3d 1009 (9th Cir. 2003).  Plaintiffs here only allege a claim of vote denial. See Plaintiffs’ Mem.

Opposing SJ, pg. 6, Doc. No. 187 (“In their summary judgment brief, the Plaintiffs made clear that they

were asserting only a vote denial claim, not a claim for vote dilution.”).   A vote denial arises when a
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state or a municipality employs a “practice or procedure” that results in the “actual” denial of the right to

vote on account of race.  42 U.S.C. §1973(a); see also Muntaqim v. Coombe, 366 F.3d 102, 105 (2d

Cir. 2004).  

Here, none of the plaintiffs, including the African-American plaintiffs, claim that they have been

denied access to the polls.  Rather, the African-American plaintiffs contend that punch card ballots

subject them to a greater probability that their votes will not be counted than whites.  They do not argue

that punch card ballots are employed disproportionately in African-American areas of the state, indeed

punch card ballots are widely implemented throughout Ohio, including in counties where less than 1%

of the population is African-American.  Furthermore, in Hamilton, Montgomery, and Summit Counties,

all voters, be they African-American, white, or otherwise, use punch card ballots.   

When coupled with the previously referenced de minimis affects of the punch card ballot, these

facts do not allow this Court to conclude that an “actual” denial of the right to vote on account of race

occurs.  All voters in a county, regardless of race, use the same voting system to cast a ballot, and no

one is denied the opportunity to cast a valid vote because of their race.  Thus, African-American voters

have the same opportunity to participate in the political process as other members of the electorate. 

The Court, therefore, holds that the plaintiffs have not established their vote denial claim.

2.  Plaintiffs’ Equal Protection Claims

The Court further notes that the operation of different voting systems by different counties within

the same state does not amount to a violation of the Equal Protection Clause. The Equal Protection
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Clause provides that once a state has granted its citizens the right to vote, it “may not . . . value one

person’s vote over that of another.” Bush, 531 U.S. at 104-105 (per curiam).  Local variety in voting

technology, however, does not violate the Equal Protection Clause, even if the different technologies

have different levels of effectiveness in recording voters’ intentions, so long as there is some rational

basis for the technology choice.  Id., at 134 (Souter, J., dissenting).

It is true that the Equal Protection Clause does not forbid the use of a variety of voting
mechanisms within a jurisdiction, even though different mechanisms will have different
levels of effectiveness in recording voters’ intentions; local variety can be justified by
concerns about cost, the potential value of innovation, and so on.

Id.  “Rational basis review does not require us to identify the legislature's actual rationale for the

distinction; rather, we will uphold the statute if ‘there are plausible reasons for [the government’s]

action.’” Hamama v. Immigration & Naturalization Serv., 78 F.3d 233, 237 (6th Cir. 1996) (quoting

United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 179 (1980)).  Thus, so long as there are

plausible reasons for the maintenance of different voting mechanisms, that practice will not be

considered unconstitutional.

Here, defendants have offered reasons for their continued use of punch card ballots. Defendants

suggest that the punch card ballot has been a cost effective vote tabulating device. They have further

indicated some concern regarding the security of DRE machines that the machine vendors are currently

resolving.  While DRE machines are certified for current use, they have not been HAVA certified by the

Secretary of State due to security concerns.  The Court finds defendants’ cost and security reasons for

the use of punch card ballots plausible.
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other defendant counties have not opted for the use of such a system.  

-32-

Furthermore, HAVA requires that polling places have a DRE machine for use by disabled

voters. 42 U.S.C. §15481(a)(3). The Secretary, therefore, did not require the replacement of punch

card ballots with precinct-count optical scan systems because a county may determine that it desires all

of its voters to be able to cast their votes on the same machines.  Because no DRE machines have been

HAVA certified, a county could wish to await certification before purchasing DRE machines to avoid

the security concerns and future expense in updating the machines.  The Court finds these reasons for

delaying the replacement of punch card ballots, plausible and reasonable.  The Court, therefore, holds

that there is a rational basis for defendants’ continued use of punch card ballots. 

Moreover, Sandusky County’s use of central-count optical scan also has a rational basis.  The

Court heard the testimony of Barbara Tuckerman, who stated that Sandusky County uses central-count

optical scan because of the cost of buying, storing, and moving the larger number of machines necessary

for implementing the precinct-count optical scan technique.  She further indicated that the optical scan

system was chosen because of its relative simplicity for the voter, as compared to DRE machines. 

Additionally, she noted that the poll workers would not be familiar with the optical scan machines and,

therefore, would be unable to fix a machine if it were to breakdown.24  Thus, the Court finds that there

are plausible reasons for Sandusky County’s use of the central-count optical scan technique, and,

therefore, it has a rational basis.

As the Court has previously noted, voting technology has been a continuously developing aspect

of civic culture.  Unfortunately, we have yet to produce the perfect voting system, one that allows for
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immediate error-free results.  If states were not permitted to employ different types of voting

technologies within their borders, this development could very well come to a halt.   

JUDGMENT FOR THE DEFENDANTS.

   December 14, 2004
Date

    /s/ David D. Dowd, Jr.
David D. Dowd, Jr.
U.S. District Judge
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