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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK
X

MARGARITA LOPEZ TORRES, STEVEN

BANKS, C. ALFRED SANTILLO, JOHN J.

MACRON, LILI ANN MOTTA, JOHN W.

CARROLL, PHILIP C. SEGAL, SUSAN LOEB,

DAVID J. LANSNER, and COMMON Civil Action No. 04cv1129 (JG)
CAUSE/NY,

Plaintiffs,
V.

NEW YORK STATE BOARD OF ELECTIONS;
CAROL BERMAN, NEIL W. KELLEHER,
HELENA MOSES DONOHUE, and EVELYN J.
AQUILA, in their official capacities as
Commissioners of the New York State Board of
Elections

Defendants.
X

DECLARATION OF ROBERT J. LEVINSOHN

ROBERT LEVINSOHN, having been duly sworn, declares as follows:

1. I am an attorney in good standing licensed to practice law in the state of New
York, and I am currently a partner at the law firm of Proskauer Rose LLP.

2. I graduated from Yale University with a B.A. in 1946, and from Columbia Law
School with an L.L.B. in 1948. I was admitted to the New York Bar in 1949.

3. I'have been involved in judicial politics in the First Judicial District for over 40
years, and have served as a delegate or alternate delegate from what is now the 73rd Assembly
District for thirty-four years. Since 1977, I have attended and participated in every Judicial
Convention for the selection of Supreme Court justices in the First Judicial District.

Additionally, I have served on the Association of the Bar of the City of New York’s Council on
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Judicial Administration from 1998 to 2004, and on the Committee on Election Law from 1985 to |
1998.

4. I have served as the co-law chair of the New York County Democratic Committee
from 1977 to date. Prior to becoming a law-chair of the New York County Democratic
Committee, I was the co-law chair successively of the Committee for Democratic Voters (headed
by Eleanor Roosevelt, Herbert H. Lehman, and Thomas K. Finletter), and then the New
Democratic Coalition, which served as the umbrella organizations for the reform wing of the:
Democratic Party in New York. I have also been a member of the Lexington Democratic Club,
the sole political club in what is now the 73rd Assembly District, for forty-five years.

5. I respectfully submit this Declaration, which I make based on my personal
knowledge, in opposition to Plaintiffs’ Motion for a Preliminary Injunction.

New York County’s Judicial Selection Process for Supreme Court Justices

6. For the purposes of selecting State Supreme Court justices, New York State is
divided into twelve judicial districts. Each judicial district is comprised of one or more counties
consisting of numerous Assembly Districts. New York County alone, however, comprises the
First Judicial District. Pursuant to the New York State Election Law, each major political party
in each of the twelve judicial districts in the state is required to hold a judicial convention when
selecting nominees for the Supreme Court.

7. Thus, as mandated by N.Y. Election Law § 6-106, the New York County
Democratic Party utilizes a party convention to select nominees for the Supreme Court. Under
this system, registered Democratic voters in each local Assembly District within the First Judicial
District elect delegates and alternate delegates as their representatives to the party convention.

The Democratic State Committee determines the number of delegates and alternate delegates
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allocated to each Assembly District within each judicial district in proportion to the number of
votes cast by voters in the Assembly District for the Democratic gubernatorial candidate in the
preceding gubernatorial election pursuant to Election Law § 6-124.

The Independent Screening Panel

8. Under the New York County Democratic Party’s rules in effect since 1977, the
first step in the process of selecting Supreme Court nominees for the general election in the First
Judicial District involves an independent screening panel. The purpose of the independent
screening panel is to insure that the most highly qualified candidates for Supreme Court justice
are given the opportunity to become the party nominees and run as Democrats in the general
election.

9. The independent screening panel is chosen using what is known as a “double
blind process” to insure that the judicial screening procedure is truly independent and free from
undue political influence. Initially, to promote a diverse representation on the panel and
meaningful participation by minority groups, the Judiciary Committee for the New York County
Democratic Party (the “Judiciary Committee”) invites various community, civic, professional
and legal services organizations each to designate one person to serve as a member of the
independent screening panel. In 2003, for instance, fifteen organizations selected members of
the independent screening panel. A true copy of the list of the organizations invited by the
Judiciary Committee in 2003 to participate in the panel process which selected members, and
their designees, is attached hereto as Exh. A. Although the Judiciary Committee votes on and
selects these organizations, the organizations — not the Judiciary Committee — choose the panel

members — hence the first “blind” in the double-blind process. The Judiciary Committee also
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chooses a panel administrator who has no vote, but who chairs the meetings of the panel and
insures compliance with the rules and guidelines.

10.  Once the independent screening panel is in place, the party advertises in the New
York Law Journal for potential candidates to submit applications to the panel for its
consideration. The Democratic candidates for Supreme Court in the 1st Judicial District are
typically individuals who have served as judges of one of the lower courts.

11.  The candidates submit their applications directly to the independent screening
panel with no input from the party leader or any other political leader — hence the second “blind”
of the independent screening process. In other words, the party leader does not act as a
gatekeeper with regard to whose applications the independent screening panel considers.

12.  After the independent screening panel obtains all of the applications of interested
applicants, it begins an exhaustive review process. According to my understanding, the first step
is an information-gathering process. Customarily, one of several three-member sub-panels will
interview each applicant. The sub-panel will also contact each candidate’s references. Next,
each candidate will appear before the full panel for an interview. After the panel completes all of
the interviews, it will vote for not less than two and not more than three of the most highly
qualified candidates for each open seat for Supreme Court available that year. Invariably, in my
experience, three candidates emerge from the panel for each open seat and become eligible for
nomination.

13.  The contest for the nomination culminates at the annual judicial convention where
elected delegates vote for candidates who have emerged from the independent screening panel.
The county leader is prohibited under the rules from endorsing or supporting any other

candidates. Candidates that fail to emerge from the panel rarely seek delegate support at the
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judicial convention. The only such candidate in my recollection who sought support in a year in
which the panel did not report the candidate’s name was Harold Tompkins, who ran in the 1993
convention and lost. (Judge Tompkins was ultimately nominated in 1998 after having been
reported by panels in 1988, 1990, 1992, 1994, 1997 and 1998. The Party rules have since been
amended to provide that once a candidate has been reported by at least two of the last four
panels, that candidate shall be considered as approved during each of the next four calendar years
without having again to appear before the panel.)

14.  In the case of incumbent Supreme Court justices running for re-election, the
independent screening process is slightly different and resembles a form of retention selection.
Under such circumstances, the independent screening panel evaluates whether the incumbent
Justice merits continuation in office based on his or her record, as opposed to measuring the
incumbent’s qualifications against those of candidates seeking initial accession to the Supreme
Court. Thus, the independent screening panel is required to report out as approved any sitting
Supreme Court justice that it so finds to merit continuation in office, and no other candidate may
be considered for the seat held by that justice. This procedure protects an incumbent judge from
adverse consequences if he has made politically unpopular yet correct decisions. It is also
designed to insure that incumbent Supreme Court justices, who have been politically inactive for
at least fourteen years, have a fair opportunity to obtain re-endorsement by the Democratic Party
without opposition from other Democratic candidates.

The Delegate Selection Process

15. As noted above, the Democratic Party’s Supreme Court nominees for the general
clection are chosen at judicial district conventions with the delegates and alternate delegates

subject to election by the registered party voters in local Assembly Districts within the judicial
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district. The function of a judicial delegate is to represent and vote on behalf of the Democrats
from the local Assembly District at the judicial convention. The delegates are elected through
the party primary process, as required by New York State Election Law.

16.  In the spring of an election year, local political clubs in each Assembly District
determine who they are going to run as judicial delegates. In the First Judicial District, choices
for delegates are vigorously contested at local club membership meetings. It is also not unusual
for competing slates of candidates to be presented in the primary. Individuals or groups that
want to run for delegate or alternate delegate without a local club’s support may also make
preparations to petition for the September primary election.

17.  Local Democratic clubs circulate petitions designating candidates for delegates in
each Assembly District for signatures from Democratic voters residing in the Assembly District.
While each delegate requires a minimum of 500 signatures, there is no limit to the number of

-delegate candidates that can appear on a single petition up to the number authorized for the
Assembly District, and typically there is a slate of candidates on a petition for the entire
Assembly District. Where there is more than one local club within an Assembly District, a
shared slate with candidates from each club is not uncommon. Sometimes, however, where
clubs cannot agree on a common slate, the clubs will petition separately and the registered
Democratic voters residing in the Assembly District will determine the outcome in the primary
election.

18.  If the number of candidates on petitions filed in an Assembly District does not
exceed the number of positions allocated, then the candidates do not appear on the ballot and are
deemed elected. See N.Y. Election Law § 6-160. If the number of candidates designated by

petitions exceeds the number allotted to the Assembly District, the contest is resolved in the
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primary in September. In New York County, the election of delegates has been frequently
contested in the primary.

19. In no way do the county party leader or the local district leaders control the local
delegate selection process, as Plaintiffs assert. In my experience, the selection of delegates and
alternate delegates is a very competitive process that occurs at the local club level. The
registered Democratic voters who are members of their local political clubs choose the delegate
candidates who will be on the petitions circulated by the clubs. The county party leader plays no
role in this process.

The Road to the Convention

20. As the delegate selection process is going on and after the delegates are chosen,
Supreme Court candidates are permitted to garner support from prospective and selected
delegates. But the delegates are not necessarily committed to any single candidate and are not
required to vote for any pﬁrticular candidate.

21.  During the Assembly District election in which delegates are elected, each
delegate candidate’s name on the ballot is not linked to any individual judicial candidate. This
serves to underscore that the delegates at this stage are not necessarily committed to any single
judicial candidate, that the delegates represent the registered Democratic voters in their
respective Assembly Districts, and that who eventually becomes a judicial nominee is not a pre-
ordained fact.

22. During the time period between the end of the independent screening panel
process and the convention, it is not unusual to have several candidates with pockets of support
in varying size and intensity. During this time, the players involved in the process (e.g.,

candidates, campaign managers, delegates) endeavor to reach consensus on particular candidates
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with an eye toward forging a convention majority that will select the judicial nominees. This
process involves extensive discussions and maneuvering, as the candidates garner support and
build coalitions. As the convention gets closer, a convention majority often emerges.

23.  Contrary to what Plaintiffs assert, the county leader does not dictate which
delegates support which judicial candidates. Because the judicial selection process is a
consensus building exercise, the county party leader cannot simply impose his will even if he
wants to, particularly where there is widespread support for a particular candidate. Thus, the
county leader leads by monitoring the process and building consensus. In this way, the county
leader insures that no particular faction captures all of the party nominations and that all groups
meaningfully participate and share in the convention outcome. The result has been a Supreme
Court judiciary in New York County which reflects the great diversity of Manhattan along the
lines of race, gender, religion, ethnic origin, and sexual orientation. Today, of the thirty-eight
Supreme Court justices in New York County, twenty-two are women, nine are African-American,
four are Hispanics, two are Asian, and three are openly gay (all females).

24.  The judicial convention for the First Judicial District meets in September to select
the party nominees for the open Supreme Court seats. The convention provides a forum for the
judicial candidates and delegates to present their cases. Although a consensus on who the party
nominees should be is often reached before the convention, floor battles at the convention are not
unheard of.

25.  Thus, it is not impossible for an insurgent candidate to be nominated instead of a
candidate supported by the party leader. The key for an insurgent candidate to successfully win a

nomination is to garner support by building coalitions in the same way that a candidate with the
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party leader’s backing forms coalitions. No candidate — insurgent or otherwise — can single-
handedly capture the nomination. Coalition-building is a critical component of the process.

26. A prime example of how party members can take control from the party
organizations and overcome the county leaders’ wishes is the 1976 convention in the First
Judicial District — which, at that time, included both New York County and the Bronx. At the
1976 convention, the delegates nominated Justices Alexander, Carro, Rosenberger, Rubin and
Wallach over the Bronx and Manhattan county leaders’ opposition. This was achieved through
the election of delegates committed to choosing candidates screened by the independent panel
process. (The 1976 convention was held before the adoption of the current New York County
rules, but while similar rules for use of independent screening panels were adhered to by the
reform clubs belonging to the New Democratic Coalition).

Benefits of the Convention System

27.  As demonstrated by the discussion above, the convention system insures that
qualified jurists are elected to the bench. The system also insures that the bench reflects the
geographic, ethnic, and demographic diversity of the community. Indeed, as suggested above,
the convention system has successfully resulted in just such a diverse judiciary in New York
County.

28.  The judicial convention also has the benefit of insulating Supreme Court
candidates from potentially two levels of public political campaigning and the expense thereof —
one for a primary to secure the nomination and one for the general election. In those judicial
districts where Plaintiffs claim that one-party controls the judicial district, the need for public
campaigning is limited. In other judicial districts where there is inter-party competition, such

campaigning is limited to the general election. Thus, the convention process for Supreme Court
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provides partial insulation from public campaigning by judges, some of whom may be incumbent
Supreme Court justices who have been removed from the political arena for fourteen or more
years. It also protects an incumbent justice from being defeated for re-nomination in the primary
by an insurgent of lesser qualifications who is prepared to expend large sums in a demagogic
campaign.

29. It should also be noted that a candidate for Supreme Court, without going through
any judicial convention process, can obtain a position on the ballot as an independent candidate,
with 4000 signatures required in New York City districts and 3500 elsewhere.

30.  As for why Supreme Court justices should be chosen in a different manner than
those for Civil Court where there is a primary election, most new candidates for Civil Court are
seeking office from private life, while almost all candidates for Supreme Court are already on the
bench, most of them already appointed by the Chief Administrative Judge for New York State to
serve as Acting Supreme Court justices. The awkwardness of forcing sitting judges into public
campaigns when seeking advancement is a significant compelling reason for distinguishing the
two positions. Further, the rules governing the conduct of judges prohibit sitting judges from
engaging in a wide range of political activity, and permit such judges to participate in their own
campaigns only after they have announced their candidacies. This puts sitting judges at a
significant disadvantage to non-judges, who are not restricted from engaging in political activity
before they announce their candidacies.

Conclusion

31.  Accordingly, I respectfully request that this Court deny the Plaintiffs’ Motion for a

Preliminary Injunction in its entirety.

32. To the best of my knowledge, the foregoing is true and accurate.

10
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Qualified in Nassau County
Commission Expires April 4, 2006
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New York County Democratic Organization
2003 Supreme Court Screening Panel

Panelist;

Lai-sun Marie Yee, Esq.

General Counsel, N.Y.C. Office
Of Emergency Management

11 Water Street

Brooklyn, New York 11201

- (718) 422-4617

145 Hicks Street - #B18

Brooklyn, New York 11201

(917) 299-8388 ‘

Cornell Law — 1991 (2™ Dept.)

2/10/1962  “Blank”

Luis Freddy Molano, M.D.

Director, Bronx Health Center,
Community Health Care Network

975 Westchester Avenue

The Bronx, New York 10459

(718) 991-9250

61 West 62™ Street - #26B

New York, New York 10023

(212) Clrcle 7-5207

8/15/1955  Dem.

David Martin Godosky, Esq.
Godosky & Gentile

61 Broadway

New York, New York 10006
(212) 742-9700

200 East 94" Street - #2117
New York, New York 10128
(212) ENdicott 9-5898

Cornell Law — 1993 (1 Dept.)
4/13/1966  Dem.

Appointed By:

Christopher Chan, President
Asian American Bar Assn. .
291 Broadway - #1500

New York, New York 10007
(212) 809-2130

Catherine Abate, President
Community Health Care Network
184 Fifth Avenue

New York, New York 10010
(212) 366-4500 — Ext. 251

Lisa Sokoloff, President
Jewish Lawyers Guild

c/o Fabiani & Cohen

570 Lexington Avenue

New York, New York 10022

(212) 644-4420



Case 1:04-cv-01129-JG-SMG  Document 45

Alan E. Mansfield, Esq.
Greenberg, Traurig

200 Park Avenue

New York, New York 10166
(212) 801-3134

118 Riverside Drive - #4B
New York, New York 10024
(212) 721-2982

Duke U. Law — 1979 (1% Dept.)
1/27/1954  Dem.

Regina L. Darby, Esq.

79 Franklin Street

New York, New York 10013
(212) WAlker 5-5040

355 Riverside Drive - #8W
New York, New York 10025
(212) MOnument 2-9818
Hastings Law — 1977 (1% Dept.)
11/4/1949  Dem.

Bruno Patrick Bianchi, Esq.

Queens Legal Services

42-15 Crescent Street

Long Island City, New York 11101

(718) EX-2-5646

90-10, 157 Avenue -

Howard Beach, New York 11414

(718) 848-0918

Benjamin Cardozo Law — 1998 (2 Dept.)
3/17/1960  Dem.
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Ezra G. Levin, President

Jewish Community Relations Council
711 Third Avenue

New York, New York 10017

(212) 983-4800/ (212) 7 15-9227

Lauren Raysor, President
Metropolitan Black Bar Assn.
299 Broadway - #1203A
New York, New York 10007

" (212) WOTrth 4-1645 / (718) 590-0900

Anthony J. Fiorella, Jr., President
Columbian Lawyers Assn.

515 East 89th Street - #5M

New York, New York 10128
(718) 466-3126 / (212) 860-3169
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Max Lindeman

The Fortune Society

39 West 19™ Street

New York, New York 10011
(212) 206-7070 — Ext. 249

3 West 121st Street - #3
New York, New York 10027
(212) 987-8136 Dem

Kim Susser, Esq.

N.Y. Legal Assistance Group

130 East 59" Street

New York, New York 10022

(212) 750-0800 — Ext. 133

138 East 16th Street - #3B

New York, New York 10003

(212)

Geo. Washington U. Law — 1990 (3" Dept.)
5/7/1964 Dem.

Kenneth Neal Rosenfeld, Esq.

Northern Manhattan Improvement Corp.
76 Wadsworth Avenue

New York, New York 10033

(212) TAylor 2-9300

73 West 82™ Street - #3E

New York, New York 10024

(212) SWinburne 9-6583

Northeastern U. Law — 1979 (2" Dept.)
1/24/1951  Dem.
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Joanne Page, Executive Director
The Fortune Society

58 West 231d Street

New York, New York 10010
(212) 691-7554

Israel Schulman, Exec. Director
N.Y. Legal Assistance Group
130 East 59th Street

New York, New York 10022
(212) 750-0800

Jonathan Weiss, Director

Legal Services for the Elderly
130 West 42nd Street — 17 Floor
New York, New York 10036
(212) EX-1-0120
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Marissa Bea Mole, Esq.
O’Melveny & Myers

153 East 53 Street

New York, New York 10022
(212) 326-4476

245 East 84th Street - #10B
‘New York, New York 10028
(212) UNiversity 1-4324
Columbia Law — 2000 (1% Dept.)
9/18/1974  Dem.

Sandra Russo, Esq.
Legal Support Unit,

Legal Services for N.Y.C.
350 Broadway
New York, New York 10013
(212) 431-7200 - Ext. 125
625 Greenwich Street - #3
New York, New York 10014
(212) WAtkins 9-1292
Rutgers Law — 1978 (1* Dept.)
8/10/1940  Dem.

Chaumtoli Hugq, Esq.

MFY Legal Services

209 Broadway — 4" Floor
New York, New York 10007
(212) 417-3703

50 West 106th Street - #7D
New York, New York 10025
(212) UNiversity 5-0581

Northeastern U. Law — 1998 (1¥ Dept.)

9/6/1971  Dem.
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Patricia Misasi, President

Nat’l Org. of Italian American Women
445 West 59th Street - #1248

New York, New York 10019

(212) 237-8574/ (212) BEekman 3-8080

Thomas Maligano, President
Lesbian & Gay Law Assn. of N.Y.
799 Broadway - #340

New York, New York 10003
(212) 353-9118

Lynn Kelly, Attorney-in-Chief
MFY Legal Services

299 Broadway — 4" Floor
New York, New York 10007
(212) 417-3766
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Wendy Helene Schwartz, Esq.
Becker; Glynn, Melamed & Muffly
299 Park Avenue

New York, New York 10171

(212) 888-3033 — Ext. 501

29 White Birch Road

Weston, Connecticut 06883

(203) 226-3017

U. of Penn. Law — 1991 (1" Dept.)
11/22/1964 Dem.

Edward H. Gersowitz, Esq.
Gersowitz, Libo, & Korek

111 Broadway — 12" Floor
New York, New York 10006
(212) 385-4410

112 West 18th Street - #6A
New York, New York 10011
(212)

Cardozo Law — 1981 (1% Dept.)
5/15/1955  Dem.

Anthony Mills

Program Director, Truancy Prevention Project
Harlem Children’s Zone

2061 Frederick Douglass Blvd.

New York, New York 10026

(212) 678-4201

530 Manhattan Avenue

New York, New York 10027

(212) MOnument 6-8740

10/11/1957  “Blank”

Elizabeth Bryson, President
N.Y.C. Women’s Bar Assn.
c/o N.Y. Life Insurance Co.
51 Madison Avenue - #2162
New York, New York 10010
(212) 576-5738

Martin W. Edelman, President
N.Y. State Trial Lawyers Assn.
61 Broadway - #3010

New York, New York 10006
(212) 943-1200

Geoffrey Canada, President
Harlem Children’s Zone
1916 Park Avenue - #212
New York, New York 10037
(212) ADirondack 4-6200
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MARGARITA LOPEZ TORRES, STEVEN Index No. CV 04-1129(JG)
BANKS, C. ALFRED SANTILLO, JOHN J.
MACRON, LILI ANN MOTTA, JOWN W.
CARROLL, PHILIP C. SEGAL, SUSAN LOEB,
DAVID LANSNER and COMMON CAUSE/NY, | DECLARATION OF DOUGLAS A.
KELLNER IN OPPOSITION TO
Plaintiffs, PLAINTIFFS’ MOTION FOR

_ PRELIMINARY INJUNCTIVE
— against — RELIEF

NEW YORK STATE BOARD OF ELECTIONS,
NEIL W. KELLEHER, CAROL BERMAN,
HELENA MOSES DONOHUE and EVELYN J.
AQUILA, in their official capacities as
Commissioners of the New York State Board of
Elections,

Defendants.

DOUGLAS A. KELLNER declares as follows:
1. Tam an attorney admitted to practice in the courts of the State of New York and
I have practiced election law in New York for more than 25 years. I submit this declaration in

opposition to plaintiffs’ motion for a preliminary injunction.

Background

2. I have represented hundreds, if not thousands of candidates litigating issues
concerning access to the ballot from the day I was admitted to the bar in 1978 until May 1993
when I was appointed as a commissioner of the Board of Elections in the City of New York,
an office I have held since that time. Among my duties as commissioner is to participate in the
rulings in all objections to designating and nominating petitions filed with the city Board of
Elections. I have conducted dozens of sessions to train potential candidates of all parties,
including many “insurgents” and independents on the procedures for gaining access to the

ballot. I have been a member of the Special Committee on Election Law of the Association of
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the Bar of the City of New York since 1983. I am also a member of the Election Law
Committee of the New York County Lawyers Association and I have served as its chairman.

3.In 1981 County Leader Miriam Bockman appointed me as co-chair of the Law
Committee of the New York County Democratic Committee, the youngest lawyer ever to hold
that position. I served as Law Chair in New York County and as a member of the Law
Committee of the New York State Democratic Committee until my appointment as election
commissioner in 1993. I have been a member of the Judiciary Committee of the New York
County Democratic Committee from 1982 until the present and I have had a significant role in
drafting the guidelines and procedures for the Independent Screening Panel that must report
on all candidates who wish to receive the New York County Democratic Party endorsement to
run for Supreme Court justice. I have also served as Chair of the Rules Committee of the
New York County Democratic Committee since 1983 until the present. In that capacity, I
have drafted all of the amendments to the Rules of the New York County Democratic Party,
including those rules governing the Independent Screening Panel.

4.1 am intimately familiar with the judicial nominating process, particularly in the
First Judicial District. I have attended every judicial nominating convention of the Democratic
Party in the First Judicial District since 1976. From 1982 through 1992, I was appointed by
the Chair of the New York State Democratic Party as the Temporary Chair to convene those
eleven conventions. I have served as a delegate at numerous conventions.

5.1 graduated from Columbia Law School, with honors, in 1977. I am admitted to
practice in the United States District Courts for the Southern and Eastern Districts of New
York, the United States Court of Appeals for the Second Circuit, and the United States
Supreme Court.

6. I have testified as an expert witness in election matters approximately ten times
in the last five years.

7. I have carefully read the declaration of Henry T. Berger and I disagree with his
conclusions. Based on my experience, (a) I do not agree that New York’s Supreme Court

election statutes impose any significant burdens on candidates seeking access to the ballot;
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indeed, I believe that the convention system makes ballot access much simpler for those
candidates best qualified for election; (b) the system is rational and justified; and (c) the
proposed system of direct primaries would impose even greater burdens and would give
tremendous advantage to those candidates with access to substantial financial resources and

would discourage well-qualified candidates without financial resources from seeking election.

Historical Background

8. Before directly addressing the current system for nominating candidates for
election to the Supreme Court, it is worthwhile to review the history of ballot access and party
participation in New York elections. I have extensively studied the history of elections and
election administration in New York State. I have presented papers on the subject to the New
York City Charter Revision Commission and other organizations.

9. Before 1880, New Yorkers used what political scientists call the “Massachusetts
ballot” method of voting. Ballot access was not an issue because the government did not print
ballots. Instead, voters were expected to write out their own choices for each office to be
elected. Early in the 19" century, when voting by written ballot was first introduced in New
York, civic organizations began printing ballots with their slates listed. One of the more
successful local organizations was the Society of the Sons of St. Tammany and Columbian
Order. Partisans passed out these “tickets” at the entrances to the polls. (This is the origin of
today’s palm cards.) Voters could then choose which ticket the voter would place in the ballot
box. The pre-printed ticket ballot saved the voter a great deal of time and allowed the voter to
chose candidates personally unknown to the voter based on the identification of the people
passing out the ticket. Indeed, such tickets were invaluable for voters who had only marginal
literacy skills.

10. The local political organizations would send delegates to state and national
conventions to agree on their candidates for state and national office. This was how the
national political parties formed. The convention itself would determine which delegates it

would allow to participate. As the parties became more institutionalized in the first half of the
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19" century, the local organizations would advertise their affiliation with the national and
statewide parties. This is how the Tammany Society eventually evolved into the local arm of
the Democratic Party in New York City.! Partisans began to use the convention system for
forming consensus on their candidates for offices where the districts were larger than the area
that formed the base of the local political organization.

11. Partisans began to print their tickets in unique colors; by the 1840’s, the
Tammany ticket was always green. Of course, the use of colored tickets made it impossible to
vote by secret ballot. Counterfeiting the ticket became common. The counterfeit ticket would
list a few of the party’s prominent candidates—just enough to fool the unwary—with the rest
of the names coming from a rival slate. Another drawback was that nominations could be
made on the eve of the election depriving the public of any means to become familiar with the
candidates. As a first step toward reform, in 1880 the Legislature passed “an Act to secure
uniform ballots and preserve the purity of elections,” L. 1880, chapter 366, that required all
ticket ballots to be printed on white paper in black ink in uniform type without any
distinguishing marks.

12. By this time, the Democratic and Republican parties had become well

established and were recognized by voters although there was virtually no governmental

recognition of the existence of the political parties. Anyone could run for office by passing out

ticket ballots with the candidate’s name printed on the ticket. Nevertheless, there was

increasing attention to irregularities in the “primaries”—the process by which the parties

chose their slates. Generally, the party members selected candidates for statewide and large
district offices by electing delegates to conventions. Nominations for local offices were
usually made directly at meetings of party members. Because these political organizations

were private associations, there was virtually no remedy for irregularities in the nomination

process other than to print and to pass out rival tickets on election day. The Legislature first

! From before 1870, when the New York County Democratic Committee formally organized,
until the early 20™ century, the district leaders who constituted the Executive Committee of
the party organization were almost always the “sachems” of the “tribes” that constituted the
Tammany Society, although the two organizations maintained a separate legal identity.
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addressed this issue by enacting Chapter 154 of the Laws of 1882. This first law regulating
“primaries” required inspectors of party primary elections to be sworn to faithfully perform
their duties, made impersonation of members a crime and limited voting to citizens at least 21
years old. The legislation did not address what was probably the most significant abuse at the
time, the right of the party to determine who it would allow as a member and who could
participate in the primaries.

13. These modest refofms had relatively little impact. In 1890, the Legislature
adopted the Ballot Reform Law, L. 1890, c. 262. For the first time, the law required county
governments to print all ballots in the general election for public office and provided two
methods for ballot access. An entity polling 1% of the vote for an office in the prior election
could nominate a candidate for that office by a meeting of the party committee or convention.
In the alternative, a candidate could be listed on the official ballot by filing a certificate of
nomination signed and acknowledged by a number of voters: 1,000 for statewide office, 250
for county-wide or larger districts (except in New York and Kings Counties, where 300 was
required), and 100 for assembly districts.® All voting was to take place in secret inside a
“yoting-booth.” This system of voting is generally described as the “Australian ballot” named
after the place where it was first employed. Four years later, the Legislature authorized towns

and cities to use the “Myers’ automatic voting cabinet,” a voting machine, in place of paper

| ballots. L. 1894, c. 764.>
‘ 14. Now that the government was in the business of printing ballots, there was

even greater attention paid to the internal party processes for nominating candidates. In 1898,

the Legislature provided for official party enrollment at the time voters registered for the
general election. L. 1898, c. 179. Political parties could no longer exclude members from

voting for arbitrary reasons. The government would conduct all primary elections for

members of party committees and delegates to party nominating conventions.

? The signature requirements were substantially increased the following year. L. 1891, c. 296.
3 The law authorizing voting machines did not apply to New York and Kings Counties. L.
1893, c. 82 authorized the Myers’ machine for town elections.
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15. In the first decade of the 20™ century, the progressives under the leadership of
Theodore Roosevelt gained control of the New York Republican Party. Similarly, the populist
movement under the leadership of William Jennings Bryan began to influence the New York
Democratic Party. Both movements pressed for direct primary elections where all of the
enrolled members of the political party would be eligible to vote in the primary election to
select their party’s candidates. In 1911, as the progressive movement swept the country, New
York County Democratic Leader Charles Murphy and Governor John A. Dix were finally won
over to the cause and pressed the Legislature to provide for direct primary election to
nominate the parties’ candidates for local offices. New York enacted the Direct Primary Law
of 1911. L. 1911 c. 891. That 1911 law provided for the direct primary election for all but
statewide and town offices. “Designations” of candidates in the primary election were by the
same method used in general elections since 1890. A candidate could obtain a place on the
primary ballot by designation of a party committee or convention, or the candidate could
submit designating petitions with the requisite number of valid signatures. In 1913, the direct
primary was extended to all statewide offices, and designations by party committee or
convention were eliminated. L. 1913, c. 800. All candidates would be required to submit
designating petitions.

17. There was immediate criticism of the primary election process for candidates
for election to the state Court of Appeals and to the Supreme Court.* See, e.g. Albert S. Bard,
“Some Observations on the Primary and Election Laws of the State of New York with Special
Reference to the Nomination and Election of Judges” (address to the Association of the Bar of
the City of New York), March 10, 1914, 15 ABCNY Reports #169. In that address, Mr. Bard
noted that the requirement to circulate designating petitions and the cost of campaigning in the
primary would discourage many highly qualified individuals from seeking election to judicial

office.

* Judges of the Court of Appeals were elected since the court was established by the
Constitution of 1846. That same 1846 Constitution also provided for election of Supreme
Court justices as well as almost all local judges and justices.
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18. The Association of the Bar of the City of New York made known its
opposition to the direct primary system for judicial offices. To be fair, the Association
favored appointment or non-partisan election of judges. On the other hand, the Association
also made known its view that if partisan elections were to continue as required by the state
Constitution, then nomination by party convention was preferable to direct primary elections.
See, e.g., “Annual Report of the Committee on the Judiciary for 1919,” 23 ABCNY Reports
#225 at 136; “Report of the Committee on the Amendment of Law of the Association of the
Bar of the City of New York,” 24 ABCNY Reports #228 at 294-95 (1921).

19. The Legislature responded favorably to the pleas of the bar by abolishing the
experiment of direct primary elections for the judges of the Court of Appeals and justices of
the Supreme Court by enacting Chapter 479 of the Laws of 1921. Section 14 of that statute
restored the convention system for making party nominations for statewide offices and for
justices of the Supreme Court. Of course, candidates could still obtain a place on the general
election ballot by circulating independent nominating petitions. The state law governing
judicial nominating conventions has remained essentially unchanged since that 1921 statute,

although the New York State Election Law has been re-codified several times since then.

Democratic Judicial Conventions in the First District

20. My experience with judicial nominating conventions is generally limited to
those held in the First Judicial District since 1976. Until 1981 the First Judicial District
comprised Bronx and New York Counties. In 1982, Bronx County was formed into its own
Twelfth Judicial District. As I indicated above, I have attended every one of these
conventions, and I had substantial organizing responsibilities for the conventions between
1982 and 1992.

21. From 1976 until the mid-1980’s there were three competing factions of judicial
delegates at all of the Democratic judicial nominating conventions for the First District. None

of the factions could assure a majority on its own and needed to win support of another faction

L. 1922, c. 599; L. 1949, c. 100; L. 1976, c. 233.
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in order to nominate its candidates. The three factions could roughly be described as the
Tammany “regulars,” the “reformers” allied with the New Democratic Coalition, and a
smaller group of African-American and Hispanic delegates who refused to be identified with
either of the other two factions. In some Assembly districts there were primaries between rival
slates from these factions. Many of the conventions in those years were closely divided and no
one could definitively predict the outcome of the convention until the roll was called.

22. The factional division of the judicial convention also reflected the factional
division within the New York County Democratic Committee itself. In 1977, the reformers
won control of the county committee and amended the party rules to include a strong
provision in the rules that required the county organization to support only those candidates
rated highly qualified by an independent screening panel. To assure the independence of the
panel, the rules added the unprecedented requirement that leaders of bar associations, law
schools and community organizations would name the members of the screening panel,
significantly limiting the influence of party leaders in the deliberation of the panel. With
minor modifications, that procedure remains in effect today.

23. In 1981, Miriam Bockman resigned as the leader of the New York County
Democrats. In the 1981 election of the new Manhattan county leader, Herman “Denny”

Farrell, who had been an organizer of the African-American-Hispanic coalition, made a

t commitment to appoint a reformer as chair of the party’s judiciary committee and to respect
the independent screening panel process. |

24. By the mid-1980’s, the alliance of the reform and minority factions generally
stuck together. Nonetheless, the county leader could hardly exercise control over the judicial
selection process. Candidates for nomination to the Supreme Court began to understand the

critical role of the independent screening panel—a more difficult hurdle than actually winning

a majority of the convention delegates. In addition, rivalries among the various Democratic
clubs still generated primaries for election of judicial delegates.
25. T also note that the process of selecting delegates for designation on the ballot

is not as straightforward as Mr. Berger suggests. In many Democratic clubs, there are
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meaningful contests within the club to obtain the club’s endorsement for candidates for
delegate and alternate delegate on the club’s designating petitions. In my own club, Three
Parks Independent Democrats located on Manhattan’s Upper West Side, club members
campaign vigorously for the endorsement. The meeting each May for the selection of the
club’s delegate candidates is usually the most heavily attended meeting of the year. Itis
simply untrue that district leaders have unfettered control over their delegates.

26. Even after the clubs make their endorsements, there are often primaries for the
actual selection of delegates. While this year is relatively peaceful with only one delegate
primary in Manhattan, the fewest in 40 years, last year more than half of the Manhattan
assembly districts had contests, some with more than two rival slates. I would estimate that,
on average, there have been primaries in approximately one third of the twelve assembly
districts in Manhattan in the last two decades.

27. The independent screening panel usually delivers its report listing the most
highly qualified candidates for nomination to Supreme Court in the first week of September,
about two or three weeks before the convention. Almost always there has been a vigorous
campaign among the candidates reported by the panel for the support of the delegates.
Candidates appear before many local Democratic clubs to obtain endorsement of the club
members. Candidates usually hold an open house where delegates are invited to meet with the
candidate and the candidate’s supporters. Many delegates spend considerable time during this
short campaign period to learn about the background and qualifications of the candidates.

28. Obviously, the delegates, party leaders, and campaign managers for the
candidates spend substantial time discussing the level of support for each candidate. Because
it is necessary to obtain a majority of the delegates in order to obtain nomination, and usually
there is more than one vacancy to be filled, coalitions begin to form to assemble the necessary
majority. The county leader, Denny Farrell, usually does play a significant role in helping to
assemble the majority coalition. Contrary to Mr. Berger’s assertion, however, that process
almost always happens after the delegates have informally indicated their preferences. One of

the key roles that Mr. Farrell has played is to assure that the ultimate slate nominated by the
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convention reflects gender, racial and geographic balance. That role is one of the principal
reasons that the First Judicial District has the highest ratios of female, African-American,
Hispanic, Asian-American justices in the state. Special consideration has also been given to
assure that highly qualified attorneys with alternative sexual preferences and persons with
disabilities are represented on the Court.

29. By the time the roll is called at most conventions, everyone 1s well aware how
most of the delegates are going to vote. Most candidates who know that they do not have
sufficient support to obtain a majority do not press the issue and give a short withdrawal
speech at the convention and most candidates are nominated unanimously. But this hardly
means that the convention is undemocratic. The real voting takes place over the telephone in
the week before the convention. I note that in the most recent Democratic National
Convention, John Kerry received the votes of more than 98% of the delegates. Yet as we
know, that final vote hardly reflects the robust and hotly contested primary campaigns that
ultimately led to that result. That being said, I estimate that there have been contested roll calls
at more than a third of the 26 conventions that I have attended; on several occasions there
have been multiple ballots because no candidate received a majority on the first ballot.

30. During the years when I was co-chair of the Law Committee, I was often given
the task of canvassing the delegates to determine their preferences. Many delegates were
interested in the county leader’s views, but even more delegates would use that opportunity to
solicit support from the county leader for their favored candidates. It was not an infrequent
occurrence that Mr. Farrell would have to adjust his own preferences to reflect the level of
support among the delegates. Generally, Mr. Farrell has been careful not to commit to the
nomination of candidafes until he is confident that the candidate has the support of a majority
of the delegates. There have been rare occasions, however, when, even after that process, the
county leader could not assemble a majority for a favored candidate. Fortunately for the
county leader, those occasions have been rare. After all, one can remain the county leader only

by retaining the support and confidence of a majority of the elected district leaders.
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The Other Conventions

31. I have much less familiarity with the inner workings of the other conventions
throughout the state. Nonetheless, I wish to share some observations based on what I do
know.

32. The Republican Party in the First District almost always schedules their
convention to follow the Democratic convention. Because the Democratic candidates have
always won contested elections in the last three decades, there is much less activity for the
Republican nomination. Nevertheless, the Republican Party in Manhattan has a judiciary
committee that meets to review candidates’ qualifications and makes recommendations
whether to cross-endorse the Democratic candidates. If they believe the Democratic candidate
is highly qualified according to their criteria, they also nominate that candidate. Otherwise
they nominate their own candidate. It has been rare, however, when any Republican candidate
in the First District has ever actively campaigned for election.
| 33. Mr. Berger’s generalized and stereotypical description of the role of a county
leader does not match my observations of the process elsewhere. Mr. Berger neglects to point

out that the district leaders themselves are elected by the members of the party in primary

elections and that the district leaders, in turn, elect the county leader. They do see their role as
providing leadership, shaping and maintaining the strength of their party. If county leaders are
perceived to be performing a poor job in the judicial selection process, it does adversely affect
their ability to remain leader.

34. While there may still be patronage in the Republican Party outside of New

York City, the Court should recognize that New York City Democrats have virtually no
patronage at their disposal in view of the fact that there has been a Republican governor since

1995, Republican mayors of New York City since 1994 and a Republican president since

2001.
35. Mr. Berger also ignores the role of competing factions within the party
organizations outside of Manhattan. I am aware of significant divisions within the Democratic

organizations in the Bronx and Brooklyn that spill over into the judicial nomination process.
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Even in Queens, where there have been relatively few primaries for judicial delegate, I am
aware that the party leadership must balance many competing interests before making their
recommendations to the judicial convention delegates. While there is relative peace in
Manhattan this year (the least combative in more than 40 years), there are judicial delegate
primaries in five of the eleven assembly districts in the Bronx, nine of the 21 assembly
districts in Brooklyn and one of the four assembly districts in Staten Island.

36. Although I like to believe that the independent screening panel organized by
the New York County Democrats is the best system for screening the qualifications of judicial
candidates, I am also aware that other county organizations have organized screening panels to

assure that only the most qualified candidates are considered for nomination.

Ballot Access

37. Mr. Berger’s analysis completely ignores the fact that any individual candidate
for election to the Supreme Court can obtain a place on the general election ballot by
circulating independent nominating petitions. New York Election Law §6-142 prescribes the
number of signatures required to obtain a place on the ballot for the general election: 4,000
signatures are required for the four judicial districts within New York City; 3,500 signatures
are required for the other judicial districts. It is noteworthy, that in many cases, the signature
requirements would be much greater to obtain a place on the primary ballot if direct primary
elections were used.’

38. Mr. Berger’s lengthy analysis of the petition challenge process (1 24-32)
would apply equally to challenges in a direct primary election.

39. His analysis is flawed, however. The Legislative intent was not to encourage

individual candidates to run slates of delegates pledged to their candidacy. Instead, the system

% See NY Election Law §6-136. The lesser of 5% of the enrolled members of the judicial
district or the prescribed number of signatures would be required. The number for Democrats
in the First (NY Co.), Eleventh (Queens) and Twelfth (Bronx) Districts would be 4,000. 8,000
would be required in the Second District (Kings and Richmond). EL§6-136(2)(k).
Republicans and Democrats in the Tenth District (Nassau and Suffolk) would need 4,000.
Signature requirements may be even higher in other districts.
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was designed to delegate the function of selecting party nominees to representatives elected by
the party membership. Under the convention system, individual candidates for election to the
Supreme Court are not required to petition at all—one of the reasons that the Association of

the Bar of the City of New York urged the Legislature to restore the convention system.

Direct Primary Election Would Impose Even Greater Burdens on Candidates.

40. New York State experimented with direct primary election of candidates for
the Supreme Court from 1912 to 1920. The Legislature responded to objections to that system
by restoring the convention system for nominations in 1921.

41. New York is in a relatively unique position because of its mixed system of
judicial selection. New York uses the direct primary method for nominating municipal
justices, county judges, judges of the New York City Civil Court, surrogates, and family court
judges outside of New York City. As a consequence, the Legislature and political advocates
have the benefit of comparing the processes.

42. The Fund for Modem Courts, Inc. has been a long-time advocate of
appointment or non-partisan selection of judges. In 1986 the Fund prepared a comprehensive
study, The Illusion of Democracy: New York City Civil Court Elections 1980-1985. M.L.
Henry, Jr., the Executive Director of the Fund for Modern Courts explained the thesis for the
study in the Preface:

A New York City Civil Court judge had this to say:

I’m not surprised that Supreme Court elections are not real elections
because their districts are huge and the control of judicial conventions is
in the hands of the party bosses. But instead of taking away from the
voters the right to elect judges, why not find affirmative solutions? Why
not reduce the area in which candidates run? Why not make Supreme
Court justices run in primaries and in districts like Civil Court judges?

Id atv.
Mr. Henry responded in the Preface:

The judge’s comments had immediate appeal to me. I promised her that I
would undertake a study to test her thesis—that primary elections and smaller
districts give voters, rather than party bosses, control over their judges. This is
the study that I promised.
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Id at v-vi.
43. These are some of the conclusions that the Fund for Modem Courts reached in

their study of Civil Court elections:

The real source of competition, it is widely said, is the Democratic primary—
but little competition exists for the Democratic Party nomination. In only 24 of
85 elections (28%) was there a Democratic party primary. When no primary
was held, as in over 70% of the elections, voters had no real choice.

... As areal choice is rarely offered to the voters, the “election” of Civil Court
judges is generally nothing more than appointment by powerful political party
leaders. . . .

... The average amount of money raised for a Civil Court election increased
between 1980 and 1985 from $12,150 to $40,001, an increase of 330%. Since
most of the money comes from candidates and their families—and lawyers—
successful candidates may have to be wealthy—or dependent on lawyers.

Women and minorities had less success in winning election to the Civil Court
than in being appointed to the Criminal or Family Court.

Id.,”Executive Summary” at ix-xii.
44. The report contained a single recommendation:

In 1978, New York State began selecting Judges of the Court of Appeals on
“merit.” A bipartisan commission nominates candidates for the Governor to
appoint. Mayor Koch by Executive Order also uses a merit system to select
judges for the Criminal and Family Court. The system should be expanded to
the entire judiciary.

45. The trend of skyrocketing costs for judicial elections has not abated. Civil
Court candidates now routinely spend $100,000 or more in primary elections, even in small
municipal court districts. In the last primary contest for New York County surrogate, the
winner spent more than $300,000 and her leading opponent spent nearly $500,000.

46. Obviously, if New York were to switch to direct primary elections, the critical
factor in contested races would be the ability to raise a huge campaign war chest. This would
clearly have an adverse effect on the ability of highly qualified candidates of modest means to
stand for election. I agree with many observers who believe that this would also have a
disproportionate impact on minority candidates who often have less access to substantial

campaign funds.
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The New York System Is Rationally Based

47. The voters of New York State determined that they should elect the justices of
the Supreme Court when they adopted the Constitution of 1846. Although many have
challenged that system of electing judges, it remains in place today. As political parties have
evolved since 1846, New York has determined that a system of partisan elections is the best
method for selecting these judges. The Federalist Society published a white paper last year
“The Case for Partisan Elections” that compares the various systems for selecting judges and
concludes that, while not necessarily perfect, partisan elections are the best method for
selecting the judiciary.” The report makes some pertinent observations on the issue:

Political scientists have determined that party label is probably the most
important factor in voters' decisions in judicial races. According to Stumpf and
Culver, “In partisan [judicial] races, the political party label may give most
voters all the information they seek.” Philip Dubois puts it this way: “when
judicial elections are highly competitive and controversial, voters demonstrate
a remarkable ability to learn about candidates, to correctly match them with
their positions [on issues], and to vote accordingly.”

There 1s much empirical support for this common-sense approach taken by
most voters in casting votes for judicial candidates. Nationwide, Republican
state judges are different from Democratic state judges. “[R]esearch has
repeatedly confirmed that there are basic differences between the Democratic
and Republican judges who sit on state appellate courts” — namely, that
“Democratic judges (tend) to support a liberal viewpoint compared to their
Republican brethren.”

Adamany and Dubois provides the following bottom-line for the political
science research on nonpartisan judicial elections:

Modern legal scholars and social scientists no longer deny that judges make
policy. In a republican system, policymakers must be accountable to the
people, either directly or indirectly . . . . Accountability requires institutional
arrangements that strengthen voters' ability to select officials who will, in the
main, govern consistently with the majority's policy preferences. Concurrently
scheduled partisan judicial elections more readily allow voters to hold judicial
policymakers accountable than do nonconcurrent or nonpartisan voting
arrangements, separately or combined.

7 The paper can be found at the Federalist Society website at http://www.fed-soc.org/
Publications/ White%20Papers/judicialelection.htm.
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48, After experimenting for nine years with direct primary elections, the
Legislature made a conscious decision in 1921 that it made more sense for elected party
delegates to have the responsibility for nominating the party’s candidates for election to the
Supreme Court. The Legislature did this to spare candidates the cost and effort of gathering
designating petitions and to mount a campaign. Nevertheless, the Legislature has left open the
option for any candidate to avoid the partisan nomination process and to appear on the general
election ballot by circulating nominating petitions.

49. Similar to the disparagement that conservatives have placed on the word
“liberal,” plaintiffs here attempt to cast negative connotations on the concept of a “party
leader.” Leadership is an important quality and an effective political organization cannot
survive without it. The leaders play a critical role in forming consensus, shaping their party’s
image, and assuring balanced representation of the varied interests of the party membership.
The Legislature has created a system where elected representatives of the party’s enrollees
make the party’s nomination of judicial candidates who must stand before all of the voters at
the general election. If the voters are dissatisfied, they can change the party leadership, or they

can vote for competing candidates in the general election.
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Conclusion

50. Based on the foregoing, I conclude that (a) New York’s Supreme Court election
statutes do not impose any significant burdens on candidates seeking access to the ballot; indeed,
I believe that the convention system makes ballot access much simpler for those candidates best
qualified for election by allowing them to avoid the burden of circulating designating petitions
and raising funds for a primary campaign; (b) the system is rational and justified; and (c) the
proposed system of direct primaries would impose even greater burdens and would give
tremendous advantage to those candidates with access to substantial financial resources and
would discourage well-qualified candidates without financial resources from seeking election.

51. Therefore, I urge the Court to reject plaintiffs’ motion for a preliminary injunction

and to dismiss the complaint.
I swear under penalty of perjury that the foregoing is true and correct.
Dated: August 13, 2004

ZeMAS

Doﬁ{as A. Kellner
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK
X

MARGARITA LOPEZ TORRES, STEVEN

BANKS, C. ALFRED SANTILLO, JOHN J.

MACRON, LILI ANN MOTTA, JOHN W.

CARROLL, PHILIP C. SEGAL, SUSAN LOEB,

DAVID J. LANSNER, and COMMON Civil Action No. 04cv1129 (JG)
CAUSE/NY,

Plaintiffs,
V.

NEW YORK STATE BOARD OF ELECTIONS;
CAROL BERMAN, NEIL W. KELLEHER,
HELENA MOSES DONOHUE, and EVELYN J.
AQUILA, in their official capacities as
Commissioners of the New York State Board of
Elections

Defendants.

X

DECLARATION OF DENNIS E. WARD

DENNIS E. WARD, having been duly sworn, declares as follows:

1. I am an attorney in good standing licensed to practice law in the State of New
York. I graduated from the State University of New York at Buffalo with a B.A. in 1973, and a
J.D.in 1976. 1 was admitted to the New York State Bar in February 1977 and have practiced in
the area of election law for approximately twenty-seven years. Currently, I am a partner at the
law firm of Ward Brenon & DiVita LLP located in Buffalo, New York.

2. I respectfully submit this Declaration in opposition to Plaintiffs’ Motion for a
Preliminary Injunction. I make this Declaration based on my personal knowledge.

3. I have been a resident of Erie County, New York for forty years and have been

actively involved in local politics for over thirty years.
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4, I am currently the secretary of the Erie County Democratic Committee and have
served in this position for about two years. I have been a member of the Erie County Democratic
Committee for about twenty-six years. I am also the Chair of the Town of Amherst Democratic
Committee and have served in this capacity for the past eight years.

5. I have been involved in judicial politics in the Eighth Judicial District, which
includes Erie County, for over twenty years. I have served as a judicial delegate and alternate
delegate a total of approximately seven times. As a judicial delegate or alternate, I represented
the interests and ideals of the Democratic voters in my Assembly District and voted for judicial
candidates that I believed reflected those interests and ideals.

The 2000 Judicial Election in the Eighth Judicial District

6. I was involved in the Supreme Court contest in the Eighth Judicial District in the
year 2000 when a slate of insurgent candidates won the Democratic Party nomination over the
Erie County Democratic Party leader’s opposition.

7. The Eighth Judicial District is comprised of eight counties, including Erie County,
which is the largest constituent with approximately two-thirds of the Judicial District’s
population and approximately two-thirds of the judicial delegates. The Eighth Judicial District is
further divided into local Assembly Districts, which, as I discuss below, also play a role in the
judicial selection process.

8. Supreme Court justices in the Eighth Judicial District are chosen by judicial
delegates at a judicial convention held during the fall of any given year where there are one or
more open seats for the Supreme Court bench. A Democratic candidate for Supreme Court that
declares his or her candidacy typically undergoes a review process conducted by the candidate’s

local bar association. For example, in Erie County, a Supreme Court candidate typically submits
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to an extensive and comprehensive evaluation by the Bar Association of Erie County, which
ranks the candidates under a superior, well qualified, qualified and not qualified rating system.
In recent years, other minority interest bar associations have participated in reviewing candidates
for Supreme Court, such as the Minority Bar Association and the Women’s Bar Association.

9. Judicial delegates to the judicial convention are elected by enrolled Democratic
voters residing in the local Assembly Districts at the primary election in September of a given
election year. Delegates are elected to represent the residents of their respective Assembly
Districts at the judicial convention and in general, support those Supreme Court candidates
whom the delegates believe are the most qualified and will best serve the interests of their
constituencies. Because judicial delegates are elected to represent the interests of their
constituencies, they typically are not committed to voting for any particular judicial candidate at
the time of their election, although they may be leaning toward a candidate that will best
represent their constituency.

10.  Inthe 2000 general election, there were four seats for Supreme Court on the ballot
in the Eighth Judicial District, including one seat that was occupied by an incumbent justice
running for re-election — Justice Joseph Forma.

11. Iwaselectedasa judicial delegate from the 142nd Assembly District in the
primary held in September of 2000, and went on to serve as the presiding officer at the judicial
convention. Notably, every Assembly District in the Erie County and Niagara County portions
of the Eighth Judicial District, including my Assembly District, had a contested primary in 2000
where rival slates of candidates vied for delegate and alternate delegate positions.

12. At the time of my election as a judicial delegate, I had not pledged any of my

votes to any particular candidates. I was interested, however, in supporting a slate of qualified
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candidates that was diverse along geographic, gender and racial lines, and that reflected the
interests of my Assembly District.

13.  As the judicial convention approached, I participated in building a coalition and
consensus among other judicial delegates who also had an interest in supporting a diverse slate
of candidates. As a part of a party reform group, which we called the Task Force to Renew the
Democratic Party, the other delegates and I agreed that, in addition to backing Justice Forma in
his bid for re-election, we wanted to support a minority candidate, a candidate from outside Erie
County, and another qualified candidate who did not necessarily fall within any specific category.
After much discussion and deliberation, we chose to support, from the eligible candidates
reviewed by our group and the local bar associations, Paul Crapsi, a white male and sitting
Family Court Judge from Niagara County, and E. Jeannette Ogden, an African-American female
and sitting Buffalo City Court Judge from Erie County. The female delegates within our
coalition felt and argued that the fourth candidate on our slate should be a female, so we also
then chose to support Sheila DiTullio, a white female from Erie County, who was a sitting Erie
County Court Judge.

14.  Our primary adversaries at the Eighth District judicial convention were delegates
and slate of candidates backed by the then-Erie County Democratic Party chairman, G. Steven
Pigeon. Pigeon endorsed a slate of four candidates, which also included Justice Joseph Forma.
With the exception of Justice Forma, our coalition opposed the nomination of the candidates that
Pigeon supported. All of the candidates that Pigeon endorsed were from Erie County.

15.  The contest between our slate of candidates and Pigeon’s slate of candidates was

close and ended up in a floor fight at the judicial convention. Ultimately, our slate of candidates
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prevailed in securing the party nominations by building a consensus majority among the
delegates.

16. Our victory over the party leader’s opposition was due, in large measure, to the
ability to form a coalition among candidates and their supporters. If these candidates had run
individually without a coalition, they would no doubt have had a far more difficult time defeating
the candidates for the nomination who were backed by then-Chairman Pigeon. Indeed, the
support that each individual candidate had was far outweighed by the delegate support that
Pigeon’s slate of candidates had garnered.

17.  Ultimately, in the general election, only one candidate on our insurgent slate —
incumbent Justice Joseph Forma, who the Republicans cross-endorsed — succeeded in winning a
Supreme Court seat. The Republican judicial candidates won the three other seats.

Value of the Convention System

18.  Iam opposed to Plaintiffs’ efforts to abolish the judicial convention system and
replace it with a direct primary system. In the Eighth Judicial District the convention system is
necessary to ensure that the Supreme Court bench reflects the diversity of interests within the
Judicial District. Because delegates are representatives of the enrolled Democratic voters
residing in the local Assembly Districts, the delegates can, and most often do, lobby and vote for
the candidates that best reflect the interests and ideals of the delegates’ respective constituencies.

19.  The convention system also permits delegates from the different Assembly
Districts to form coalitions to ensure that candidates from areas that have smaller voting blocs
have an opportunity to secure the party nomination. This was the case in the 2000 judicial
contest in the Eighth Judicial District. Paul Crapsi, the candidate from Niagara County — a far

smaller county than Erie County — had a very limited base of support going into the judicial
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convention. In fact, Niagara County had only about eight of fifty-four delegates at the judicial
convention, and there was no guarantee that those eight delegates would have supported Crapsi.
Nonetheless, Crapsi was able to secure the nomination for an open Supreme Court seat because
he garnered support from the candidates and delegates with whom he and his supporters had
formed a coalition. Had Crapsi and his supporters been denied the opportunity to build alliances,
it would have been extremely unlikely that Crapsi would have won the nomination, given his
home county and the limited support that he had.

20. In addition, the convention system promotes the important goal of nominating a
diverse slate of judicial candidates, not just along geographic lines, but racial and gender lines as
well. Again, the 2000 judicial contest in the Eighth District is a good example of this. As I noted
above, two of the candidates that won the Democratic Party nominations were females, and one
of the candidates was African-American. This diversity was a direct result of the delegates’
conscious decision to support a racial minority and a female candidate.

21.  The use of the convention system is particularly important in Judicial Districts
like the Eighth District where the voting bloc for one county far outnumbers that of the other
counties combined and the overwhelming majority of Democratic voters are white. Under the
type of direct primary system that Plaintiffs advocate, a candidate from outside of Erie County or
a minority candidate would likely face insurmountable obstacles to obtaining the Democratic
nomination for Supreme Court in light of the Eighth Judicial District’s demographics. But as the
2000 judicial contest in the Eighth District shows, a convention system permits such candidates
an opportunity to capture the nomination through coalition and consensus building among both

the candidates and the judicial delegates elected by the people. This, in turn, results in a



AUGE 3320094287101 129-IGERRP IV cument 45 Filed 08/30/2004716638¢#25 & 88,08

balanced Democratic ticket in the general election for the open Supréme Court seats, and if
successful at the polls, a more balanced and diverse Supreme Court bench.

22, Thus, in my view, the convention system of selecting Supreme Court justices is a
valuable means of enhancing the voice of smaller counties and achieving the type of diverse
representation that is consistent with Democratic ideals, and should be preserved. Accordingly, I
respectfully support the request that the Court deny Plaintiffs’ Motion for a Preliminary
Injunction in its entirety.

23.  To the best of my knowledge, all of theforego smmments are true and correct.

DENNIS E. WARD

Sworn to before me this _[i‘
day of August 2004

\Totary Pubhc State of New York
Qualified in Erie County
My Commission Expires 6/16/ 2007

TNTA P.AR
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK
X

MARGARITA LOPEZ TORRES, STEVEN

BANKS, C. ALFRED SANTILLO, JOHN J.

MACRON, LILI ANN MOTTA, JOHN W.

CARROLL, PHILIP C. SEGAL, SUSAN LOEB,

DAVID J. LANSNER, and COMMON Civil Action No. 04cv1129 (JG)
CAUSE/NY, '

Plaintiffs,
V.

NEW YORK STATE BOARD OF ELECTIONS;
CAROL BERMAN, NEIL W. KELLEHER,
HELENA MOSES DONOHUE, and EVELYN J.
AQUILA, in their official capacities as
Commissioners of the New York State Board of
Elections

Defendants.

X

DECLARATION OF EMILY GISKE

EMILY GISKE, having been duly sworn, declares as follows:

1. I am a resident of Greenwich Village, New York and am actively involved in
judicial politics in both the 66™ Assembly District, which encompasses Greenwich Village, and
New York County.

2. I respectfully submit this Declaration in opposition to Plaintiffs’ Motion for a
Preliminary Injunction and make this Declaration based on my personal knowledge.
Background

3. I graduated from George Washington University in 1982 with a B.A. in public
policy and from the New School University with an M.A. in urban affairs and policy analysis in

1984.
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4. I have been active in politics since I interned with Pat Caddell, the then-
Democratic pollister for President Jimmy Carter, during the 1980 Presidential campaign. Ihave
been a member of the Democratic National Committee since 2000, and have been a Vice-Chair
of the New York State Democratic Committee since 1996. I have also been an active member of
the political club, the Gay and Lesbian Independent Democrats (“G.L.I.D.”), for 10 years.

5. I have been a resident of what is now the 66™ Assembly District in the First
Judicial District of New York State since 1986. The 66™ Assembly District falls within the First
Judicial District, which is comprised of New York County.

6. I have been involved in judicial politics for approximately eight years. I have
served as an alternate delegate, representing the Democratic voters residing in the 66™ Assembly
District, approximately seven times. | I have voted at the judicial convention two or three times. I
am currently running unopposed for an alternate delegate seat in the 66™ Assembly District.

7. In serving as a delegate alternate, I am elected to represent the registered
Democratic voters in the 66™ Assembly District.

The 2002 Judicial Election

8. In 2002, I was involved in the judicial contest for Supreme Court that led to
Roslyn Richter’s successful bid for the Democratic nomination and election as a Supreme Court
justice. In that year, there were six open seats for the Supreme Court. There were four incumbent
justices seeking re-election — Justice Richard B. Lowe III, Justice Leland DeGrasse, Justice Carol
Huff, and Justice Helen Freedman. In addition, a number of new candidates were considered for
the nominations as a result of the independent screening panel adopted by the New York County

Democratic Committee.
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9. The independent screening panel evaluates the qualifications of judicial
candidates in New York County and reports out three eligible candidates for each open seat for
the party nomination for Supreme Court. The purpose of the independent screening panel is to
ensure that the best qualified candidates are considered by the delegates.

10.  The candidates who emerged from the independent screening panel that year were
John Bradley, Laura Drager, Saralee Evans, Thomas Farber, Marcy Friedman, Judith Gische, Ira
Globerman, Debra James, Shirley Kornreich, Jose Padilla, Jr., Richard Price, Rosalyn Richter,
Marilyn Shafer, Karen Smith, Faviola Soto, John Stackhouse, Troy Weber and Louis York.
Additionally, four candidates, who had previously been reported out of the independent
screening panel twice out of the past four years, were automatically deemed to have been
recommended by the panel. Those candidates were Carol Edmead, Relando Acosta, Richard
Braun, and Doris Ling-Cohan.

11.  Inthe 2002 contest, I served as an alternate delegate on a slate of eleven delegates
and eleven alternate delegates in the 66™ Assembly District. The slate that I belonged to was
supported by the GL.I.D. and was one of three rival slates in the 66™ Assembly District that year.
The two other slates were supported by either (1) the Village Independent Democrats or (2) the
Village Reformed Democratic Club and Downtown Independent Democrats.

12.  Our slate had the endorsement of two prominent local gay and lesbian politicians
— State Senator Thomas Duane and City Councilmember Christine Quinn.

13. In the 66™ Assembly District, where many gay, lesbian, bi-sexual, and transgender
registered Democrats reside, the GL.L.D. slate’s highest priority was that if elected, it would vote
for an openly gay or lesbian judicial candidate, who emerged from the independent screening

panel.
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14.  While many of the delegates favored Rosalyn Richter — an openly lesbian,
disabled judge who had previously been reported out of the independent screening panel — we
were not pledged to any particular candidate, because there were several open seats and we did
not know who was going to emerge from the independent screening panel. As it turns out,
Rosalyn Richter, was reported out of the independent screening panel that year.

15.  As aresult of the primary election, ten of the eleven delegates from the GL.LD.
slate were elected to the Judicial Convention. The GL.ID. slate provided Rosalyn Richter with
a solid bloc of delegates supporting her as their first choice for one of the six open seats for the
party nomination. Rosalyn Richter also had the support of some delegates from other Assembly
Districts. Although her support was not even close to the majority necessary to win the
nomination for one of the open seats, Rosalyn Richter was able to parlay the solid bloc of
support she possesséd into a larger coalition with other candidates, allowing her to achieve one
of the nominations and eventually go on to be elected to the Supreme Court. The candidates
with whom Rosalyn Richter formed a coalition were the candidates who ultimately won a
nomination and a seat on the Supreme Court — Carol Edmead, Relando Acosta, Doris Ling-
Cohan, Richard Price, and Troy Webber.

16. The coalition and consensus-building among the delegates supporting Rosalyn
Richter as their first choice and the delegates Supporting these other candidates occurred during
the time period after the independent screening panel process and leading up to the Judicial
Convention. Indeed, by the time the Judicial Convention was held, Rosalyn Richter had
garnered a significant bloc of support such that the convention was pro forma with respect to her

nomination.
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The Advantages of the Convention System

17. One reason for Rosalyn Richter’s success was that she had previously run for
Supreme Court. Although her previous candidacies were unsuccessful, she was able to gradually
build a base of support among active Democrats and gain name recognition, particularly in the
gay and lesbian community. Rosalyn Richter’s ability to run for Supreme Court multiple times
has been facilitated by the convention system, which alleviates the financial burden of running a
primary campaign over the course of years.

18. Other examples of candidates who have secured the nomination after having lost
their bid on one or more occasions are, among others, Richard Braun, Eduardo Padro, Alice
Schlesinger, Richard Price, Relando Acosta, and Carol Edmead. Like Rosalyn Richter, these
candidates were able to build up support over time without the burden of financing a public
primary campaign. If judicial candidates were required to run in a primary, which would entail
the expenditure of large sums of money, I believe that the diverse bench that we now have would
be replaced in time by a homogeneous bench of wealthy individuals.

19.  The 2002 Judicial Convention further demonstrates the advantage a convention
provides in ensuring diversity on the bench along the lines of geography, race, gender, and sexual
orientation. The six judges who were successful in the 2002 judicial contest were from various
Assembly Districts in New York County and included an African-American female (Carol
Edmead), a Hispanic male (Relando Acosta), an Asian-American female (Doris Ling-Cohan), a
white male (Richard Price), a lesbian, disabled female (Rosalyn Richter), and an African-
American female (Troy Webber). This diversity is a result of the opportunity for delegates from
local Assembly Districts to vote for candidates who reflect the interests and ideals of their

respective constituencies. The convention system also allows these delegates to form coalitions
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with other delegates from different Assembly Districts so that a consensus can be reached on a
diverse slate of candidates.

20.  The convention system also ensures that qualified incumbent justices remain on
the bench. At a convention, delegates have the ability to simply re-nominate a sitting justice for
re-election. Indeed, the 2002 Judicial Convention saw the re-nomination and eventual re-
election of three sitting African-American Supreme Court justices — Justice Lowe, Justice
DeGrasse, and Justice Huff. Had these justices been required to run in a judicial-district-wide
primary in 2002, they would have been at a disadvantage because they have been out of politics
for some fourteen years, would have had to engage in county-wide public campaigns due to the
low visibility of judicial races, and shoulder the burden of raising significant funds to run in the
primary.

21.  Insum, in my opinion, the current political party process for nominating
1 candidates for the State Supreme Court is fair and effective in ensuring a qualified and diverse

bench while safeguarding qualified incumbent justices from an overly-political process.

22.  Accordingly, I respectfully request that the Court deny Plaintiffs’ Motion for a

Preliminary Injunction in its entirety.

23.  To the best of my knowledge, the above statements are true and correct.
EMILY GIS
Sworn to before me this Kﬂ,
day of August 2004
Notary Publlc

MICHAEL T. ROBSON
Notary Public, State Of New York 6
No. 01'RO60591568
Qualified In Queens County
Commission Expires 5/21/204;
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