
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

EFFIE STEWART, et al., : CASE NO. 02-CV-2028
(Judge David D. Dowd, Jr.)

Plaintiffs, each appearing : (Magistrate Judge James S. Gallas)
herein individually and on
behalf of persons similarly :
situated, 

:
v. ANSWER OF DEFENDANTS

: CHRISTOPHER R. HEIZER, STEVEN 
J. KENNETH BLACKWELL, ETC., P. HARSMAN, SUE A. FINLEY, 
et al., : THOMAS J. RITCHIE, JAMES S. 

NATHENSON, DENNIS A. LIEBERMAN, 
Defendants. : CHARLES J. CURRAN, DON LUCAS, 

VICKI D. PEGG, MONTGOMERY COUNTY
: BOARD OF ELECTIONS, AND THE BOARD

OF COUNTY COMMISSIONERS OF
: MONTGOMERY COUNTY, OHIO, TO SECOND

AMENDED COMPLAINT

Come now the aforementioned Defendants, to-wit: Heizer, Harsman, Finley, Ritchie,

Nathenson, Lieberman, Curran, Lucas, Pegg, the Montgomery County Board of Elections, and

the Board of County Commissioners of Montgomery County, Ohio (hereinafter referred to as the

“Montgomery County Defendants”), by and through counsel, and, in Answer to the allegations

and complaints of the Plaintiffs, aver and say as follows:
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1. The Montgomery County Defendants admit the allegations contained in

Paragraphs 18, 19, 20, 22, 23, 46, 55, 57, 58, 59, 63, 64 and 70 of the Plaintiffs’

Complaints. 

2. The Montgomery County Defendants expressly deny the allegations contained in

Paragraphs 24, 32, 37, 56, 62, 74, 83, 84, 91, 92, 93, 94, 95, 96, 103, 104, 105

and 106 of the Plaintiffs’ Complaints.

3. The Montgomery County Defendants admit that Christopher Heizer is the Director

of the Montgomery County Board of Elections, and that Steven Harsman is the

Deputy Director of the said Board, contrary to the allegation that they are Board

members as recited in Paragraph 26, and further admit that Finley, Ritchie,

Nathenson and Lieberman are, in fact, members of the Board of Elections, as

alleged in said paragraph.

4. The Montgomery County Defendants deny that the Board of Elections is “a public

quasi-corporation, a body corporate and politic,” as alleged in Paragraph 41, but

admit the balance of said paragraph.

5. The Montgomery County Defendants admit that federal subject matter jurisdiction

exists for any chose in action, which may arise under the various statutory

authorities recited in Paragraph 45.

6. The Montgomery County Defendants admit that Montgomery County utilizes a

“punch card voting system” with “central counting,” as alleged in Paragraph 66, but

expressly deny that voter “error notification” is required by any Federal or State

statute or constitutional provision as further implied therein.
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7. The Montgomery County Defendants admit that, logically, “Almost every overvote

is an error,” as stated in Paragraph 69, but expressly deny “undervotes” are in any

way conclusively reflective of voter error, as further implied therein.

8. The Montgomery County Defendants admit that “punch card voting systems with

central counting are not capable of providing error notification,” as alleged in

Paragraph 76, but, again, expressly deny that “error notification” is required by any

Federal or State statute or constitutional provision as further implied therein.

9. The Montgomery County Defendants admit that “voting systems with central

counting…are not capable of providing error notification,” as alleged in Paragraph

87, but, again, expressly deny that “error notification” is in any way required by

law.

10. The Montgomery County Defendants are without knowledge or information

sufficient to form an opinion as to the truth or falsity of the allegations found in

Paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 21, 25, 27, 28,

29, 30, 31, 33, 34, 35, 36, 38, 39, 40, 42, 43, 44, 47, 48, 49, 50, 51, 52, 53, 60, 61,

65, 67, 68, 71, 72, 73, 75, 77, 78, 79, 80, 82, 85, 86, 88, 89, 90, 97, 98, 99, 100,

101 and 102, and, therefore, deny the same.  

11. The Montgomery County Defendants hereby deny each and every allegation of

Plaintiffs’ Complaints not previously admitted or denied.

12. The Montgomery County Defendants hereby recite that the Plaintiffs’ Complaints

fail to state any cause upon which relief can be predicated.   
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AFFIRMATIVE DEFENSES

13. The Montgomery County Defendants hereby recite the actions and/or inactions

attributed to them were either taken, or not taken, as the case may be, in good

faith, and in diligent regard to, and within the scope of, their duties and

responsibilities under both Ohio and Federal law, at all times pertinent to the

Plaintiffs’ Complaints.

14. There is no state or federal duty, of either a statutory or constitutional nature, to

provide Ohio voters with foolproof electoral marking devices capable of notifying

voters of possible errors committed in the voting process, so as to afford them the

opportunity to correct these supposed errors before turning in their ballots.

15. No federal or state statute or constitutional provision mandates that any county in

the State of Ohio be forced to utilize a particular type of voting technology, or to

utilize the best technology available for electoral marking devices as implied by the

allegations of the Plaintiffs’ Complaints.

16. Plaintiffs’ Complaints are, in part, predicated upon the fallacious and/or unprovable

assumption that “undervotes” are, in fact, reflective of errors or mistakes.

17. The Montgomery County Defendants herein specifically dispute that either Erin

Otis or Vermellia Randall are typical or adequate representatives of either class

identified in the Plaintiffs’ Complaints.  

18. The Plaintiffs’ Complaints are beyond the applicable statutes of limitation.

19. The Board of County Commissioners of Montgomery County, Ohio, has in no way

decided the type or manner of voting or ballot counting utilized in Montgomery

County, Ohio.
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20. Neither Christopher Heizer nor Steven Harsman, the respective Director and

Deputy Director of the Montgomery County Board of Elections have in any manner

decided the type or manner of voting or ballot counting utilized in Montgomery

County, Ohio.

21. The Montgomery County Defendants expressly deny that the facts recited in the

Plaintiffs’ Complaints are sufficient under application of either federal or state law,

to allege, support, and/or implicate the equal protection clause of the 14th

Amendment to the Federal Constitution.

22. The Montgomery County Defendants expressly deny that the facts recited in the

Plaintiffs’ Complaints are sufficient under application of either federal or state law,

to allege, support, and/or implicate Section Two of the Voting Rights Act of 1965.

23. The Montgomery County Defendants expressly deny that the facts recited in the

Plaintiffs’ Complaints are sufficient, under application of either federal or state law,

to allege, support, and/or implicate the Civil Rights Act of 1871, codified at 42

U.S.C. Section 1983.

24. The Montgomery County Defendants recite that, with respect to the Plaintiffs’

request for injunctive relief, the Plaintiffs’ obviously possess an adequate remedy

at law via the instant litigation, the harm alleged is not immediate, nor is there any

clear entitlement at law to the relief requested. 

25. The Plaintiffs’ injuries, if any, resulted entirely from their own negligent and/or

reckless conduct.

26. The Montgomery County Defendants hereby give notice that they intend to assert

and rely on all affirmative defenses, avoidances, counter-claims, cross-claims and
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third party claims which become apparent or available during the course of

discovery or trial, and hereby reserve the right to amend the Answer to assert such

defenses.

27. No policy or practice of the Montgomery County Defendants caused or resulted in

violation of any statutory or constitutional right of any Plaintiff or other person.

28. Plaintiffs have an adequate remedy at law for their equitable claims.  To the extent

that the Complaint purports to state a claim under 42 U.S.C. Section 1973, any

claim for injunctive relief is moot, or alternatively, unripe before the final dates for

compliance with the Help America Vote Act of 2002, wherein Congress has

established, as a matter of national public policy, that punch card voting systems

should be replaced no later than 2006.  Help America to Vote Act of 2002, 42

U.S.C. Sections 15301, et seq.

WHEREFORE, the Montgomery County Defendants respectfully request that this

Honorable Court dismiss the forgoing complaints against it at the Plaintiffs’ cost.

Respectfully submitted,

MATHIAS H. HECK, JR.
PROSECUTING ATTORNEY

By:      /s/ Victor T. Whisman
      VICTOR T. WHISMAN (#0008033)
      Attorney for Defendant Montgomery
      County Board of Commissioners and
      Board of Elections
      Assistant Prosecuting Attorney
      Montgomery County Prosecutor’s Office
      301 West Third Street
      P.O. Box 972
      Dayton, Ohio 45422
      Telephone:  (937) 225-5757
      Fax Number (937) 225-4822
      e-mail: whismanvt@mcohio.org
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CERTIFICATE OF SERVICE

I hereby certify that on September 15, 2003, I electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system which will send notification of such filing to the
following: 

Raymond V. Vasvari, Jr., Esq.
Attorney for Plaintiffs
American Civil Liberties
   Union of Ohio
4506 Chester Avenue
Cleveland, Ohio 44103-3621
Telephone: (216) 472-2220
Fax Number: (216) 472-2210
vasvari@acluohio.org

Meredith E.B. Bell
Attorney for Plaintiffs
American Civil Liberties Union
2725 Harris Tower
233 Peachtree Street, NE
Atlanta, GA 30303
Telephone: (404) 523-2721
Fax Number: (404) 653-0331
mbell@aclu.org

Richard Saphire
Attorney for Plaintiffs
Professor of Law
University of Dayton
300 College Park
Dayton, Ohio 45469-2772
Telephone: (937) 229-2820
Fax Number: (937) 229-2469
saphire@udayton.edu

Paul Moke
Attorney for Plaintiffs
Professor of Social & Political Science
Wilmington College
1252 Pyle Center
Wilmington, Ohio 45177
Telephone: (937) 382-6661
Fax Number: (937) 382-7077
paul_moke@wilmington.edu
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Anita L. Davis
Attorney for Defendant Summit County Council and
   Summit County Board of Elections 
Office of the Prosecuting Attorney 
Summit County
Sixth Floor
53 University Avenue
Akron, Ohio 44308
Telephone: (330) 643-2800
Fax Number: (330) 643-2137
davis@prosecutor.summitoh.net

Arthur J. Marziale, Jr.
Attorney for Defendants Geraldine Lewis, 
   J. Kenneth Blackwell, Larry Loutszenhiser and Raymond Butler
Office of the Attorney General
State of Ohio
17th Floor
30 East Broad Street
Columbus, Ohio 43215-3428
Telephone: (614) 644-8903
Fax Number: (614) 466-5087
amarziale@ag.state.oh.us

Holly J. Hunt
Attorney for Defendants Geraldine Lewis,
   J. Kenneth Blackwell, Larry Loutszenhiser and 
   Raymond Butler
Office of the Attorney General
Constitutional Offices Section
17th Floor
30 East Broad Street
Columbus, Ohio 43215
Telephone: (614) 466-2872
Fax Number: (614) 728-7592
hhunt@ag.state.oh.us
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Elizabeth Luper Schuster
Attorney for Defendants Geraldine Lewis,
   J. Kenneth Blackwell, Larry Loutszenhiser and 
   Raymond Butler
Office of the Attorney General
State of Ohio
17th Floor
30 East Broad Street
Columbus, Ohio 43215
Telephone: (614) 466-2872
Fax Number: (614) 728-7592
eschuster@ag.state.oh.us

Darrell M. Pierre, Jr.
Attorney for Defendants Geraldine Lewis,
   J. Kenneth Blackwell, Larry Loutszenhiser and 
   Raymond Butler
Office of the Attorney General
State of Ohio
17th Floor
30 East Broad Street
Columbus, Ohio 43215
Telephone: (614) 466-2872
Fax Number: (614) 728-7592
dpierre@ag.state.oh.us

Joseph M. Hutson
Attorney for Defendant Hamilton County Board of Commissioners
   and Board of Elections  
Office of the Prosecuting Attorney
Hamilton County
Suite 4000
230 East Ninth Street
Cincinnati, Ohio 45202
Telephone: (513) 946-3057
Fax Number: (513) 946-3018
jhutson@prosecutor.hamilton-co.org
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David T. Stevenson
Attorney for Defendant Hamilton County Board of Commissioners
   and Board of Elections
Office of the Prosecuting Attorney
Hamilton County
Suite 4000
230 East Ninth Street
Cincinnati, Ohio 45202
Telephone: (513) 946-3120
Fax Number: (513) 946-3018
dstevens@prosecutor.hamilton-co.org

Mark D. Landes
Attorney for Defendants Sandusky County 
   Board of Commissioners and Board of Elections
Isaac, Brant, Ledman & Teetor
Suite 900
250 East Broad Street
Columbus, Ohio 43215-3742
Telephone: (614) 221-2121
Fax Number: (614) 365-9516
marklandes@isaacbrant.com

Jeffrey A. Stankunas
Attorney for Defendants Sandusky County Board of
   Commissioners and Board of Elections
Isaac, Brant, Ledman & Teetor
Suite 900
250 East Broad Street
Columbus, Ohio 43215-3742
Telephone: (614) 221-2121
Fax Number: (614) 365-9516
Jeffreystankunas@isaacbrant.com

     /s/ Victor T. Whisman
      _____________________________
      VICTOR T. WHISMAN (#0008033)
      Assistant Prosecuting Attorney
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