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OHIO SECRETARY OF STATE

180 East Broad Street; 15 fioor
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Teky $-614-460-2655
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DIRECTIVE 2008-01
January 2, 2008

To: All County Boards of Eleetions
Re: Optical Scan Ballots for Voters in Counties using DREs

Due toi the concerns raised by the EVEREST report, and to avoid any loss of confidence by voters
that their ballot has been accurately ¢ast or recorded, I hereby direct all counties using direct
recording electronic voting roachines {DRE] to provide an optical scan ballet to any voter who
requests it as an alternative method to-casting a ballot on 2 DRE voting mechine. This is similar
to the.procedutes already in place for counties using a DRE for persons appeating at their office
to cast an absent voter ballot (i.e. “yoting an Ahsent Voter's Ballot” in Directive 2007-06,

specifically at page 8).

Therefore, effective January 3, 2008, all counties using DREs must provide an optical scan
ballot to any voter making such a request at his or her polling place on Election Day.

Determining Miniimmum Numsber of @ptical Scan Baliots

Boards shall determine the minimstim number of optical scan ballots to provide for each precinet
by multiplying the number of ballots cast in‘cach precinet at a like election by 10%. This will
“provide the. minimum number of optical scar baflots a board using DREs as their primary voting

systam must provide for each precinet.

Secure Ballot Containers
Boards shall provide a secure ballot container for the voter to place his or her optical scan baliot

into after marking the ballot.

Voter Privacy
Boards shall provide a private area for a voter to mark his or her optical scan ballot. Privacy
beoths used by persons voting provisional ballots may be utilized for this purpose.

Tabulation
The optical scan ballots cast in a precinet dre to be centrally counted at the Board on election

night as part of the unofficial canvass.

Documenting Additional Costs, in Complying with this Directive

Please'document and itemize the additional costs incurred as a resultafcomplying with this
directive to aliow the Secretary of State to compile themn and seek federal or otfier
reimbursément of these costs. as furids may become available. A further directive-and
accompanying reporting form will be provided to you after the March 4, 2008 primary election
to allow ybu to report these documented and itemized costs.
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Febiuary 5, 2008

Karla B. Herron, Director
‘Union County Board of Elections
940 London Avenue; Suite 1000
Union County Services Center
Marysville, Chio 43040

RE: Tie vote on whether the board must follow Directive 2008-01
Dear Ms. Hetron:

On January 2, 2008, the Secretary of State’s office issued Directive 2008-01 requiring boards of
elections to provide an optical scan paper ballot to any elector requesting such a ballot in lieu of
casting a ballot using a DRE voting machine. On January g, 2008, the Union County Board of
Flections reached a tie vote on the question of whether the board must follow Directive 2008-01.
Although your board has not subrmitted the tie vote in accordance with the procedures outlined
in the Ohio Election Official Manual within the fourteen-day deadline mandated by R.C.
3501.11(X), I will break the tie vote. My analysis and decision are outlined below.

Background

1 issued Directive 2008-p1 in response to seeurity and performance concerns raised by the
EVEREST Report regarding DRE voting machings and in anticipation of corresponding
concerns by Ohio electors. Directive 2008-01 requires all Ghio county boards of elections using
DRE voting machiies: 1) to provide an optical scan ballot to any elector who requests an optical
sean ballot in lieu of casting a ballot using a DRE voting machine; 2) to maka available at each
precinet optical scan ballots equal to at least10% of the vote:cast at a previous entnparable
eledtion; 4) to provide secure ballot eontainers for the optical scan ballots; 4) to provide a
private.area in each pmimtt for voterste cast optieal scan ballots; and 5) to labulate all aptical
scari ballots centfally at the board of elections on election night.

On Jannary 8, 2008, Board Member Robert W. Parrott unilaterally requested Uniou Connty
Prose¢itor David W. Phillips to advise the board whether the board must.comply with Directive
2008-01. On January 8, 2008, Prosecutor Phillips issued a letter advising Mr. Parrott that
Directive 2008-01 was not binding on the Union County Board of Elections.
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Although the hiard did aot submit official minutes from the January 9, 2008 mestingin
submitting the tie vote to me, Board Chair David R. Moots did provide unofficial minutes in
conjunction with his position statement. It appears that Mr. Parrott made a miction tofollow
the advice of Prosecutor Phillips and not comply with Directive 2008-01. Apparendy, the
motion muaﬂy garngered po second, However, after a private conference between the

ublican board members dad you, the motion was renewed by Mr. Parrot and seconded by
Board Member Max E. Robinson. Both Mr. Parrott and Mr. Rabinson veted in favnr of the.
‘motion,while Mr; Moot and 'Board Member Jack C. Foust voted againstithe miotion.

My office received a position statement from Mr. Parrott on January 14, 2008, af
statement and unoffigial minutes from Mr. Moots on January 15, 2008, To date, the Umon
.County: Baard of Elections hias not provided my office with official minutes from the January: 9,
2008 board meeting,

Discussion

The tie vote of the Unfon County Board of Elections concerns whether the board must follow
Directive 2008-01. However, in order to break this tie vote, two determinative questions must
be addressed: 1) whether the Secretary of State has the authority to issue Directive 2008-01,
and 2) whether complying with Directive 2008-01 requires a board of elections to adopt an
additional voting system?

The secretary of state has clcar legal anthority to issue Directive 2008-01,

The secretary of state is the chief election officer of the state and is granted the powers and
duties with respect to administering elections provided in Title 35 of the Ohio Revised Code.
R.C. 3501.04. Under R.C. 3501.05(B), (C), and (M), the secretary of state is authorized to issue
instructions to boards of elections by direetives and advisories as to the proper conduct of
elections and to compe] the gbservance of elections Jaws by elections officials. Similarly, the
Ohio Revised Code requires boards of elections to provide instructions for the guidarnce of
election officials-and voters “not insonsistent with laws or the rules, directives, or advisories
issued by the secretary of state™ and to “[plerform other duties as prescribed by law oithe riles,
directives, or advisories-of the secretary of state.” R.C. 3502 1a(E)&(P). Chio coiurts have’
consistently recognized the authority of the secretary of state to direct the boardsof electionsin
administering elections. See, e.g:, State exrel, Donegan v, Cuyahoga Cty. Bd. of Elections
(2000), 136 Ohis. App.3d 589, 506, The Supreme Court of Ghio has ‘tecognized that boards of
elections must follow lawful direetives of the secretary of stateas long as the directives doot
conflict-with other pravisions of Ohio law. See State ex rel. White'v. Frankfin Cty.-Bd. of
Elections (1992), 65 Chio St.2d.5, 8. Additionally, the Suprame Court of Ghio has held that the
secretary-of state’s interpretation of Ohiaelection law is entitled to more weight.than
interpretations by.other Ohio officials. State ex rel. Chance v. Mahoning Cty. Bd. of Elgctions
(1996), 75 Ohio St.3d 42, 44; Staté ex rel. Herman v. Klopfleisch (1995), 72 Olile St.3d 581, 586.
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In addition to the serretary of state's general authority to direct the boards of elections in-
administering elections as described above; R.C. 3501.30(B) specifically requires the boards of
elections to follow the:secretary of staze's guidance with végard to providing supphes for polling
places. R.C. 350G1. QO(BJ provides: *'Ihﬁ boatd of elections ghall follow the instructions and
advisories of the secretary of statein the production and use of polling ;ﬂace supplies.” “Ballots™
are amaong the polling place supplies’ that boards of elections raust provide fox gach polling place:
under R.C. 3501.30(A). Further, under R.C. 3505.181 and Directive 2007-06, boards of
elections are already required to provide pptical scan ballots at all poiling places for use by
voters who must cast a provisional ballot. Therefore, Directive 2008-01's requirement that
boards of elections provide an additional quantity of optical scan ballots for veters who do nat
want to vote using a DRE voting machine is consistent with R.C. 350130 becanse the directive
merely requires badrds of elections to provide additional suppligs of optical scan ballots at all
polling places. Thos, the secretary of state has the authority to issue Directive 2008-01 under
several sections of the Ohio Revised Code.

Complying with Directive 2008-01 does not require the boards-of ¢lections to
adopt a new vating system.

The Union County Prosecutor opined that requiring boards of elections o provide optical scan
ballots at every palling place amongted to nullification of the Union County Board of Elections’
decision to adopt DRE voting machimes and reguires the board of elections to adopt a new
voting system in contravention of the board’s authority under R.C. 3506.02. However, the
prosecutor’s opinion ignores the fact that every board of elections in Ohio, includiag the Union
County Board of Elections, has already adopted a central count optical scan voting system for
aheentee ballots under R.C. 3509.01. Additionally, under Directive 2007-06, every board of
elections in Ohio is already using a central count optical scan voting system far provisional
ballots. The additional optical scan ballots réquired by Directive 2008-01 may be identical to
the optical scan ballots that the board of elections is already providing each polling place for use
as provisional ballots. ‘Thus, Directive 2008-01 does not requiré the Union County Board.of
Elections to adopt a new votng system, nor does it couflict with the board of elections’ authority

under R.C. 3506.02.

Because the secretary of state has the authority to issue Directive 2008-01 and because Directive:
2008-01 does not violate R.C. 3506.02 or any other provision of the Ohic Revised Code, the
Union County Board of Elections minst follow Directive 2008-01. Allboard members took an
oath to perform their duties to the best of their abilities and to enforce Ohio elaction laws,

1 The Union County Prosecutet relied on Ohio Atiarney General Opinion 2005-606 for the proposition
that the secrerary of state caninot require the boards of elections to adopt a particular voting system.
However, as indicated above, Opinion 2005-006 Is inapplicable because every board of elections in Ohio
has already adopted a cenlm‘ count optical scan vating system for absentee and: provisional ballots.
Unlike the facts cited in Opinion 2005-0086, Directive 2008-01 merely requites boards of eleetions to
pravide optical scan ballots at polling piliices and to count those optical scan ballpts usjng the board's

existing central count optical sean voting equipment.



FEB-06-2008 09:62 P.024
UZ-4%-20U8  11:V8a  From=3EC UF-STATE ELECTIONS +6147524380 T-662  P.00S/005 F-936

Umon County Bnard of Elschens Fageqofq

Failure of a Board of Elections member to follow Directive 2008-01 is tantamount to
fasubordination and could be considered a violation of his or her oath.

Fiir thie foregoing remns T vote:with Board Chair Moots and Board Membist Foust AGAINST
the motion not to follow Directiva 508:61. Accordingly, the motion fails. The Unian County
Boatd of Flections is herehy itstricted to follow Directive 3068-01 immediatels.

Jennifer Brunner



