IN THE SUPREME COURT OF OHIO

State ex rel. Robert W, Parrott

127 West Sixth Street : Case No. 0 8 = 0 4 ]_ 0

Marysville, OH 43040,
and
Union County Board of Commissioners :

233 West Sixth Street
Marysville, Ohio 43040

Relators,
: CLERK OF SOURT
v. : SUPREME GOURT OF OHIO
Secretary of State Jennifer Brunner : Expedited Election Matter
180 East Broad Street, 15* Floor Brought Pursuant to Rule X, Section 9
Columbus, OH 43215-3726, : Rules of Practice of the Supreme Court
Respondent.

PETITION FOR ELECTION WRIT OF PROHIBITION AND OTHER WRIT

Now come Relators Robert W. Parrott and the Union County Board of

Commissioners, by and through counsel, and state as follows:
PARTIES

1. Relator Robert W. Parrott is a member of the Union County Board of Elections,

and a taxpayer in Union County. Affidavit attached as Exhibit A, para. 1.
2. The Union County Board of County Commissioners brings this suit pursuant to

Ohio Revised Code §305.12 in its capacity to sue and be sued, and plead and be
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impleaded, in any court.
3. Respondent Jennifer Brunner serves as the Ohio Secretary of State.

[URISDICTION

4, Ohio Constitution, Article IV, Section 2(B)(1)}(d) and the Rules of Practice of the
Supreme Court of Ohio, Rule X, vest this Court with original jurisdiction to grant a writ
of prohibition.

5. Ohio Revised Code §2503.40 vests this Court with original jurisdiction to grant
an alternative, other writ when necessary to enforce the administration of justice. Cf.:
Smith v. Granville Twp. Bd. Of Trustees (1996), 77 Chio 5t.3d 1215; 671 N.E.2d 1277.

6. The Rules of Practice of the Supreme Court of Ohio, Rule X, Section 9 provides
an expedited process for review of election matters, such as the matters involved herein.
FACTS COMMON TO ALL COUNTS
7. Ohio Revised Code §3506.02 grants three entities the authority to adopt voting
equipment for use in elections: by the county board of elections; by the board of county
commissioners of such county on the recommendation of the board of elections; or by
the affirmative vote of a majority of the electors of such county voting upon the
question of the adoption of such equipment in such county. The statute does not

include the Ohio Secretary of State.
8. The Union County Board of County Commissioners, upon recommendation of

the Board of Elections, selected as its voting equipment direct recording electronic
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("DRE") voting machines. The Ohio Secretary of State had no authority to participate in

this selection. Affidavit attached as Exhibit A, para. 2.

9. The Union County Commissioners purchased DRE voting equipment for use in
accordance with the recommendation of the Board of Elections.

10.  On January 2, 2008, the Ohio Secretary of State issued Directive 2008-01 to
require all county boards of elections which use DRE voting machines, including the
Union County Board of Elections, to also provide paper ballots to voters upon request
as an alternative means to cast a ballot at the Primary Election to be held Tuesday,
March 4, 2008. Exhibit B.

11.  Directive 2008-01 requires that the boards count the ballots on election night
using a Central Count Optical Scan system.

12.  The effect of the Ohio Secretary of State Directive 2008-01 will require the Union
County Board of Elections to implement a Central Count Optical Scan voting system as
an alternative means to the DRE system selected by Union County.

13. The Ohio Secretary of State is without legal authority to implement a voting
system in Union County different than that selected by the Union County Board of
Elections and the Board of Commissioners. Opinion of the Attorney General 2005-006.

14.  Directive 2008-01 requires the expenditure of county funds which were not
appropriated to the Union County Board of Elections by the Union County Board of

Commissioners.
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15.  The bi-partisan staff of the Union County Board of Elections has estimated the
cost to offer a paper ballot system as an alternative to the DRE system at $86,000.00,

which funds have not been appropriated to the Board of Elections. Affidavit attached

as Exhibit A, para. 7.

16.  The Ohio Secretary of State is without legal authority to direct the expenditure of
county funds without an appropriation by the Union County Board of Commissioners,
in their discretion. Cf.: State ex rel. Price v. Huwe (1921), 103 Ohio St. 546; 134 N.E. 456.
17.  The “Help America Vote Act” (HAVA), requires each state to adopt a uniform
and nondiscriminatory election system, 42 U.S.C. §15404. Directive 2008-01 violates
HAVA because it fails to establish an election system with the ability to notify a voter of
an under-vote or over-vote, or to provide appropriate voter education on paper ballots.
18.  On January 9, 2008, the Union County Board of Elections tied in a vote on

whether to offer paper ballots in addition to the DRE voting machines previously

selected by the Union County Board of Elections. Affidavit attached Exhibit A, para. 3.
19. On February 4, 2008, the Union County Board of Elections found, in their
discretion, that, “given the time involved, there is no practical way to effectively train

poll workers and not doing so could result in unnecessary confusion, loss of confidence

in the election system” among other findings. Exhibit C; see also Affidavit attached as

Exhibit A, para. 4.

20. By letter February 5, 2008, less than 30 days prior to the election, the Ohio
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Secretary of State considered the positions of each side, and exercising her quasi-judicial
authority, purported to “break the tie vote”, in favor of her own prior action, and
directed the Union County Board of Elections to follow her Directive 2008-01. Exhibit
D. State ex rel. Brady v. Blackwell (2006), 112 Ohio 5t.3d 1; 2006 Ohio 5752; 857 N.E.2d
1181.

21.  The Secretary of State’s decision noted that, “your board has not submitted the
tie vote in accordance with the procedures outlined in the Ohio Election Official
Manual....” Exhibit D.

22. . The Secretary of State’s decision indicated that any member of the Union County
Board of Elections, including relator Robert W. Parrott, who did not follow her
Directive would be insubordinate and in violation of his or her oath. Exhibit D.

23.  On February 6, 2008, the Union County Court of Common Pleas issued a
Temporary Restraining Order against implementation of Directive 2008-01, pursuant to
an action filed by the Union County Board of Commissioners.

24.  On February 11, 2008, after transfer of venue, the Franklin County Court of
Common Pleas dissolved the injunction issued by the Union County Court of Common
Pleas.

25. By decision February 19, 2008, the Franklin County Court of Common Pleas held
that the Union County Board of Commissioners lack standing to assert the claims

against implementation of Directive 2008-01 before the court. Exhibit E.
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26.  Without referring to the Ohio Secretary of State’s role to “break the tie vote”, the
Franklin County Court of Common Pleas found tautologically that the Union County'
Board of Elections “has voted to comply with the Directive and not to challenge the
authority of the Secretary.” 1d.

27. Finally, the Franklin County Court of Common Pleas held that, in the absence of
the Union County Board of Elections joined as a party, the Court lacks jurisdiction to
decide the Commissioners’ claims, and that this jurisdictional defect cannot be
remedied. Id.

28.  Under the Franklin County Court of Common Pleas decision, for any motion by
the Union County Board of Elections to sue the Ohio Secretary of State, the Ohio

Secretary of State would have to cast the tie-breaking vote, a vain act. Affidavit attached

as Exhibit A, para. 5. The law does not require a party to do a vain act. Nemazee v. Mt.
Sinai Medical Center (1990), 56 Ohio 5t.3d 109, 564 N.E.2d 477.

29.  The matter is "capable of repetition yet evading review," and provides an
established exception to mootness. See: In re Protest (1990), 49 Ohio St.3d 102, 551 N.E.2d
150; In re. Huffer (1989), 47 Ohio St.3d 12, 546 N.E.2d 130; St. ex rel. Plain Dealer v. Barnes
(1988), 38 Ohio St.3d 165, 527 N.E2d 807. "This court has long recognized the
fundamental tenet of judicial review in Ohio that courts should decide cases on the
merits”. State ex rel. Montgomery v. R & D Chem. Co. (1995), 72 Chio 5t.3d 202, 204; 648

N.E.2d 821, 823.
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30.  Relators are without an adequate remedy at law, given the Franklin County

Court of Common Pleas’ determinations. Affidavit attached as Exhibit A, para. 6.

31.  Realtors are without an adequate remedy at law, given that given the closeness
of the election date because alternate remedies are not sufficiently speedy. State ex rel.
Brown v. Butler County Bd. of Elections, 109 Ohio St. 3d 63, 2006 Ohio 1292, 846 N.E.2d 8,
2006 Ohio LEXIS 660 (2006).

32.  Relators are entitled to a writ, in that (1) the secretary of state has exercised
quasi-judicial power, (2) the exercise of that power is unauthorized by law, and (3)
denying the writ will result in injury for which no other adequate remedy exists in the
ordinary course of law. State ex rel. Brady v. Blackwell (2006), 112 Ohio 5t.3d 1; 2006 Ohio
5752; 857 N.E.2d 1181.

PRAYER FOR RELIEF

| WHEREFORE, Relators request that this Court grant a peremptory writ of
prohibition or peremptory other writ, such that this matter can be considered on the
merits without rushing determination prior to the March 4, 2008 Primary Election;
An alternative writ of prohibition or alternative other writ, finding the Secretary
of State without authority to implement a separate voting system in Union County, by
requiring the use of paper ballots and a Central Count Optical Scan system;

And such other relief as is appropriate.



Co-Counsel for Relators:

(0004683)

Luther L. Liggett, Jr. 3
(0038973)

Maria . Armstrong
Bricker & Eckler LLP
100 South Third Street
Columbus, Chio 43215-4291
(614) 227-2399, Telephone
(614).227-2390, Facsimile
Higgett@bricker.com
marmstrong@bricker.com

-Dawd W. P _1;,_1ps

Respectfully submitted,

(0919966)'
Union Ceunty Prosecut iting Attorney
Melissa A. Chase’  (0042508)
Assistant Prosecuting Attotney
221 West Fifth Street, Stite 333
Matysville, OH 43040
(987) 645-4190, Telephone
(93’.7) 645:4191, Pacsimile
dphillips@co.union:obius

Counsel for Relators
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CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Petition was hand-delivered,

this 22nd day of February, 2008 upon the following:

Jennifer Brunner Richard N. Coglianese

Ohio Secretary of State Assistant Attorney General
180 East Broad Street, 15% Floor Constitutional Offices Section
Columbus, OH 43215-3726 30 E. Broad Street, 16™ Floor

Columbus, OH 43215
Respondent
Counsel for Respondent

&a€€w/

Luther L. Liggett, Jr. (0004683)




IN THE SUPREME C.URT OF OHIO

State ex rel, Robert W. Parrott etal,
Relators;
V.

Jennifer Brunner
Respondent.

STATE OF OHIO
: 8S.
County of Franklin :

I, Robett W. Patrott, being diily sworn and chuﬁoned ‘state as follows:

1. I am a-member of the Unien County Board of Elections, and a taxpayer in Union
County.
2. The Union: County Board of County Comn*ilissioners, ‘upon recommendation of

the Board of Elections, selected as its voting equipment direct recording
electronic (“DRE”)voting machines. The Ohio Secretary of State had no
authority to participate in this selection. | :

3. On January 9, 2008, the Union Céﬁnty Boéu‘d of Elections tied in a vote on a
motion that Union County not offer paper ba!lots in addition to the DRE voting
machines previously selected by the Unijon County Board of Elections.

4. Given the time involved, there is no prag‘t_lcal way to obtain the necessary
equipment or ballots, train poll woikers, and conduet requited voter education
on the Central County system. Not doing so could result in unnecessary
confusion, loss of confidence in the 'elecﬁonﬂsfywétem prior to the next ¢lection.

5. On this issue, regardless of merits or.Jegal iﬁuthﬁl‘ity, individual members of the
Union County Board of Elections will vote along party lines, effectively
preventing any legal action by the Board _z_:,_ga;nst the Ohio Secretary of State.-

6. Given the trial court’s findings that thé County Cemunissioners have no
standing, and given the Board of Elections’ ,party line votes, the Union County
Board of Commissioners is without a. remedy at law to preventthe unatithorized
actions of the Ohio Secretary of State.-

EXHIBIT




7. The bi-partisan staff of the Union County- Board of Elections has estimated the
cost to offer a paper ballot system as an alternative to the DRE system at
$86,000.00, which funds have not been appropriated to the Board of Elections.

8. The attached Exhibits B through E are true and accurate copies.

FURTHER, AFFIANT SAYETH NAUGHT.

Rol!ert W Parrott"

Sworn to and signed in my presence this_ay of February, 2098

1 A Jaannis Rlaving, Nolary Public
£ tens Geuvty, State of Ohi
My Commission Edpires B/,

: oF %\"“

""h et

1




JENNIFER BRUNNER
OHIO SECRETARY OF STATE

188 East Broad Street, 15" floor
Columbus, Ohio 43215-3726 USA
Tel.: 1-614-466-2655

Fax: 1-614-844-0643

www sos. state.oh.us

DIRECTIVE 2008-01
January 2, 2008

To: All County Boards of Elections
Re: Optical Scan Ballots for Voters in Counties using DREs

Due to the concerns raised by the EVEREST report, and to avoid any loss of confidence by voters
that their ballot has been accurately cast or recorded, I hereby direct all counties using direct
recording electronic voting machines (DRE) to provide an optical scan ballot to any voter who
requests it as an alternative method to casting a ballot on a DRE voting machine. This is similar
to the procedures already in place for counties using a DRE for persons appearing at their office
to cast an absent voter ballot (i.e. “Voting an Absent Voter’s Ballot” in Directive 2007-06,

specifically at page 8).

Therefore, effective January 3, 2008, all counties using DREs must provide an optical scan
ballot to any voter making such a request at his or her polling place on Election Day.

Determining Minimum Number of Optical Scan Ballots

Boards shall determine the minimum number of optical scan ballots to provide for each precinct
by multiplying the number of ballots cast in each precinct at a like election by 10%. This will
provide the minimum number of optical scan ballots a board using DREs as their primary voting

system must provide for each precinct.

Secure Ballot Containers
" Boards shall provide a secure ballot container for the voter to place his or her optical scan ballot

into after marking the ballot,

Voter Privacy
Boards shall provide a private area for a voter to mark his or her optical scan ballot. Privacy

booths used by persons voting provisional ballots may be utilized for this purpose.

Tabulation
The optical scan ballots cast in a precinet are to be centrally counted at the Board on election

night as part of the unofficial canvass.

Documenting Additional Costs in Complying with this Directive

Please document and itemize the additional costs incurred as a result of complying with this
directive to allow the Secretary of State to compile them and seek federal or other
reimbursement of these costs as funds may become available. A further directive and
accompanying reporting form will be provided to you after the March 4, 2008 primary election
to allow you to report these documented and itemized costs.

EXHIBIT

fabbles

B
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Directive 2008-01 Optical Scan Ballots for Voters in Counties using DREs Page 2 of 2

If you have any questions concerning this directive, please contact the election attorney assigned
to your county.

Sincerely,

Gt [

Jennifer Brunner

[N N——
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9.

10,
1.

thia Board of Hlections only those funds necessary for the conduct of elections on
iheBRE voting system adopted by the countly. and:
WHEREAS, in Directive 2008-01, the Ohio Secretary of Slate hos directed the

Union County Board of Elections to use a ceniral count optical scan {CCOS)

- systeralong with the DRE system selected by the Coundy, and:

“WHEREAS, the. Union County Board of Hections has, en ¢ bi-partisan basis,

defermined thot meeting the direclive will require the expenditure of at least

$48,187.50. and;

WHEREAS, the expenditure of these funds. by the Commissianers would be an
i:-‘mp;gx@;ﬁnﬁfa wasteful and unnecessary expenditure of Unien-Countly taxpayer

* meney.-and;

WHEREAS, the Board of Hections has deadiocked 2-2 whether fo implement
ditective2008:01, and:

WHEREAS, the Ohio Secretary of Slate has thredtened:remioval of uny Board of

 Heclions mémber who falls to foliow her directive, .and;
 WHEREAS, on March 4, 2008, Union County-has o presidential primary election,
‘apd given the fime involved there is no practical way 1o sffectively train poll

‘workers: -and’ not doing 5o could result in unnecessary confusion, loss of

confidence in the election system, and:

WHEREAS, the official stance of the bipartison- association: of all election officials
from: Ohio's 88 counties, the Ohio Association of Election Officials {DAEQ.) of a

‘recent public he'cring organized by the Secteiary of Stofe's office stated “the




Ohie Revised Code is clear that the purchase and selection of equipment for
each sounty resides within that county”, and:

14.  WHEREAS. the use of two voting systems in Union County will result in unnecessary
expense. Gréate an unequal vofing system, and create uncerldinly and lengthy
delays counting votes cast by Union County voters;

UPON  THE  MOTION OF / tzey Ce €. AND SECONDED BY

. H IS THEREFORE RESOLVED THAT THE UMION COUNTY

PROSECUTING ATIORNEY DAVID PHILLIPS BE AND HEREBY IS AUTHORIZED TO FILE A
LAWSUIT AGAINST THE ORI SECRETARY OF STATE JENIFFER BRUNNER ON BEHALF OF THE
BOARDIOF CORMMISSIONERS TO DETERMINE THE LAWFULNESS OF DIRECTIVE 2008:07, AND

THAT THE COMMISSIONERS HEREBY APPROPRIATE THE SUM OF -$1.000 FOR THE COSTS

ﬁwéj

Gary Lee, ﬁeﬁéem

INCURRED THEREIN

C :GFE’EBS HCIH
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[N THE COURT OF COMMON PLEAS, FRANKLIN CQUNTY CHIO
CiVIL DIVISION

Union County Cominissioners, + Case No. 08 CVH-02-2032
etal, :

Plaintiffs, . Judge Brown

VS.

Secretary of State Jennifer
Brunner,

Defendant.

AQ-GL¥NANY 40 3R]
60 16 WY 6183330

FINDINGS OF FACT AND CONCLUSIONS OF LAW -

This is a case about legal authority. The Commissioners of Union

o0z 020

County have sued to challenge the legal authority (;f the Secrete—u;r of
State 1o direct the Board of Elections in that county. The Secretary of
State has questioned the legal authority of the Commissioners to bring
this lawsuit. The Secretary has also questioned the legal authority of
this court to decide this case in the absence of the Board of Elections.

And, importantly, in this as in all cases, the court must examane its own

legal authority to decide the questions presented.

In this case, the court concludes that the Comimissioners lack the

legal authority to challenge the Sccretary of State’s directive, and this

court lacks the legal authority to decide this case in the absence of the

Board of Elections. Coﬁééﬁﬁénﬂj}tﬁf@cbﬁrt has no legal authority to” =

consider the Commissioners’ challenge to the Secretary of State and

must dismiss this case.

EXHIBIT

tabbies

E

1211 8002-G1-a41
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Case No. 08 CVH-02-2032

1. Introduction

This matter came before the court for a consolidated preliminary
injunction hearing and trial.on the merits on February 14, 2008. The
Union County Commissioners {“Commissioners®} appeared with their
counsel, Union County Prosecutor David Phillips and Assistant Union
County Prosecutor Melissa Chase. A designated representative of
Secretary of State Jennifer Brunner appeared with her counsel], Assistant
Attorneys General Richard Coglianese and Pearl Chin.

At the conclusion of the hearing, the court allowed the parties to

file post-hearing briefs. The Commlsswners and the Secrectary filed their

briefs on Februaxy 15 2008

The following are the court’s findings of fact and conclusions of law
based upon the stpulated exhibits provided by the parties and the
admissible evidence presented at trial.
Ii. Findings of fact
1. The Union County Board of Elections {“UCBOE®) uses direct
recording electronic voting machines (*DREs”) on election day as its
primary voting systemm. Before purchasing the DREs, the UCBOE
researched and tested several voting systems and voting system vendors

to find a suitable replacement for its outdated punch card votmg

cqmpmcnt In 20{)5 the Commxss:oncrs upon the recommendauon of

Page 2 of 25
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Case No. 08 CVH-02-2032

the UCBOE, made the decision to adopt DREs for use in elections. The
initial cost of these voting machines was over $550,000.1

2. Although the UCBOE uses DREs as its primary voting system on
election day, it also uses other voting equipment and systems in
connection with voting. For example, the Commissioners, upon
recommendation of the UCBOE, purchased central count optical scan
(*CCOS") equipment in 2005. The CCOS equipment is used by the
UCBOE to vote mail-in absentee voters prior to election day and to vote
provigional voters on election day. By law, the CCOS equipment may

also be used to vote absentee voters who vote in person at the UCBOE

office prior to election day upon the voter's request. Additionally, the
CCOS equipment is used for curbside voting, if requested by a voter, and
would be used in the event of an emergency, such as a power failure,
that rend¢red Union County’s DRESs inoperable on election day.

3. On January 2, 2008, Secretary of State Jennifer Brunner {“the
Secretary”) issued Directive 2008-01 (*the Directive®). The Directive
applies only to those approximately fifty-seven Ohio counties that use
DREs on election day. The Directive requires the boards of elections of
those counties “to provide an optical scan ballot to any voter who

requests it as an alternative method to casting a ballot on a DRE voting

machine.”?

1 See Plaintiff’s Exhibit 10.
2 Defendant’s Exhibit A-1 & Plaintiff's Exhibit 1.

Page 3 of 25
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Case No. 08 CVH-02-2032

The Directive sets forth a forrnula for determining the minimum
number of optical scan ballots that a board of elections must supply for
each precinct. Specifically, the Directive provides that to determine the
minimwm pumber of optical scan ballots for each precinct, a local board
of elections should multiply the number of ballots cast in the precinct at
a like election by 10%. In addition, the Directive provides that each
board of elections must provide a secure ballot container for completed
optical scan ballots and a private area for a voter to mark his or her
optical scan ballot. The Directive further states that the optical scan

ballots are to be centrally countcd by each board on election mght as

[oTRTg "

part of the unofﬁ(.‘-la.l canvas. Fmally, the Directive sets forth cost
documentation requirements.?

4. On January 8, 2008, Robert Parrott, a member of the UCBOE,
requested an opinion from the Union County Prosecutor regarding
whether the UCBOE must comply with the Secretary’s Directive. That
same day, the Prosecutor advised Mr. Parrott, the UCBOE, and the
Commissioners of his opinion that the Secretary lacked the authority to
issue the Directive. The prosecutor opined that the Directive was not
binding on the UCBOE.

S. On Jahuauy 9, 2008, the UCBOE held a vote to determine whether

it would follow the opinion of the Prosecutor or comply with the Directive.

The initial vote resulted in a 2 to 2 tie. Although the UCBOE attempted

3 See Defendant’s Exhibit A-1 & Plaintif’s Exhibit 1.

Page 4 of 25
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Case No. 08 CVH-02-2032

the vote three times, each time the vote resulted in a tie. Accordingly,
the UCBOE submitted the vote to the Secretary to break the tie as
permitted by Ohio law.*

6. Because of the UCBOE’s failure to submit their vote to the
Secretary in the manner required by statute, the Secretary did not break
the tie until February 5, 2008. At that time, the Secretary broke the tie
and voted in favor of complying with the Directive. Because of this vote,
the UCBOE has indicated affirmatively its intention to comply with the

Directive.

7. Mr. Parrott tcsnﬁcd at trial that he feared possible removal from

his position on the UCBOE as a result of his vote not to comply with the
Directive. While noncompliance may have presented an issue, the court
finds that there is no credible evidence before the court that the UCBOE
or its members had a reasonable basis to helieve that they would be
removed from office if they initiated a lawsnit regarding the lawfulness of
the Secretary’s Directive.

8. The UCBOE has participated in previous lawsuits challenging the
authority of the Secretary of State to issue certain directives.
Specifically, in 2005 the UCBOE formally voted to join in a lawsuit
against former Secretary of State Kenneth Blackwell challenging his

" authority to select particular voting cqulpment and vohng éqmpment

4 See Plaintilf'z Exhibit 3.
* Plaintiff's Exhibit 7.

Page 5 of 25
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Case No. 08 CVH-02-2032

vendors for use by Chio counties.® Therefore, the UCBOE is aware of its
ability to sue the Secretary of State regarding his or her authority to
issue certain directives and has exercised that ability in the past. The
UCBOE declined to exercise its ability to sue the Secretary regarding the
Directive.

9.  Additionally, Mr. Parrott’s concerns regarding his potential removal
if he participated in challenging the Directive are not credible based on
his active and extensive participation as a witness for the Commissioners
in this lawsuit,

10. Because the issue of the UCBOE’s compliance with the Directive

has been resolved, the UCBOE and i'r.s staff have been acting to
implement the Directive. Although the Directive does not alter many
election day procedures, the UCBOE views the Directive as necessitating
two separate and parallel voting systems—a DRE voting system and a
CCOS voting system. As a result, the UCBOE voted to double the
number of poll workers at each precinct so that there will be four poll
workers on hand on election day to process voters on the DRE system
and four additional poll workers to process voters on the CCOS system.
Obtaining just four poll workers per precinet is difficult in Uniion County,
and obtaining eight poll workers per precinct may not be possible,

particularly given the short period of titne in which they must be hired.

% See Defendant’s Exhibit L-1.

Page 6 of 25
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Case No. 08 CVH-02-2032

11. The UCBOE has also determined thar implementation of the
Directive requires the purchase of 150 new voting booths, 50 ballot
boxes, S0 stub boxes, ballot envelopes, secrecy envelopes, new training
manuals, and other additional supplies. The UCBOE asserts that it does
not currently own these supplies, and it believes that none of its existing
supplies can be easily adapted. Additionally, the UCBOE has determined
that it must supply each of its precincts with CCOS ‘ballots in the
amount of 101% of all voters who voted in the precinct in the last
presidential primary. Although the Directive requires only a minimum of

10%, the UCBOE has determined that it must be in a position to provide

CCOS ballots for every possible election day voter in Union County to
comply fully with the Directive. Consequently, the UCBOE has projected
that it needs over $86,000 in additional funds to carry out the Directive.”
12. Boards of elections in other counties affected by the Directive have
found that implementation of the Directive will cost substantially less
than projected by Union County. The other countics include both
counties similar in size to Union County and counties that greatly exceed
the size of Union County.

13.  Because the UCBOE’s 2008 budget did not include or contemplate

the additional expenses projected as a result of the Directive, the UCBOE

7 Plaintiff's Exhibit 9.
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does not have the $86,000 in its budget to purchase the additional
supplies and to hire the additional poll workers it believes it needs.®

14. The UCBOE submitted a request for these additional funds to the
Commissioners, but the Commissioners denied the request for the
appropriation of additional funds in order to impiement the Directive in
the manner determined by the UCBOE.

15. Boards of elections have a statutory remedy to apply to their
comamon pleas court to determine the funds necessary and proper for
appropriation by the county commissioners. To date, it appears that the

UCBOE has not filed such an application because of the Directive.

16. Rather than provide the additional funds requcstc;by the UCBOE,

the Commissioners voted 1o initiate a lawsuit against the Secretary

cha]lénging her authority to issue the Direcﬁ\'/e."’ The Commissioners,

through the Union County Prosecutor, infermed the UCBOE of their.
intention to sue the Secretary immediately upon the UCBOE’s receipt of
-the Secretary’s tie-breaking vote in favor of compliance with the

Directive. Despite having been provided the opportunity to join in the

Commissioners’ lawsuit, the UCBOE declined to sue or participate as a

party to the lawsuit.}® None of the four UCBOE members elected to join

the lawsuiit in their individual capacities as UCBOE members.

¥ Plaintifi’s Exhibit 6.
? Plaintiff's Exhibit 8.
0 See Plaintiff's Exhibit 2.
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17. The Commissioners filed this action in the Union County Common
Pleas Court on February 5, 2008. Later that day, the Secretary appeared
in the case and filed a motion with the Union County Common Pleas
Court requesting that venue be transferred to this court in accordance
with R.C. 3501.05.

18. In the moming of February 6, 2008, the Commissioners filed an ex
parte motion for a temporary restraining order with the Union County
Common Pleas Court. The motion was improperly granted approximately
2 half hour later without any notice to the Seccretary and without

providing the Secretary an opportunity to be heard in opposition. In the

court’s ex parte temporary restraining order, the court also transferred
this action to the Franklin County Common Pleas Court.

19. Because the transfer of the case from Union County to Franklin
County was made by ordinary mail, Franklin County Common Pleas
Court did not receive the case until late in the day on Friday, February 8,
2008. At that time, the Secretary filed a motion to dissolve the
temporary restraining order. The Union County Prosecutor was notified
immediately and this court awaited his arrival before proceeding to
consider the Secretary’s motion. After an oral hearing and after granting
the prosecutor’s request for the parties to brief the issues more fuily, this

court dissolved the temporary restraining order on February 11, 2008.

Page 9 of 25
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20. Because of this court’s dissolution of the temporary restraining
order and the UCBOE'’s vote to comply with the Directive, the UCBOE is
proceeding to implement the Directive for the March 4, 2008 primary.

21. Despitc the court repeatedly informing the parties of its concerns \\\
regarding the maintenance of this action in the absence of the UCBOE,

no party has moved to join or amend their pleadings to add the UCBOE

as a party to this lawsuit,

~III. Conclusions of law

1.  As an initial matter, the court finds that the Secretary raises three

procedural, non-substantive issues with this lawsuit: (1) the

Commissioners’ lack of standing; (2} the jurisdictional defect of the
Commissioners’ failure to join the UCBOE as a party; and (3] the
mooiness of the issues raised by the Commissioners based upon the
UCBOFE’s current implementation of the Directive. Contrary to the
prosecutor’s assertions, the doctrines of standing, jurisdiction, and
mootness are important principles of law that cannot be glossed over or
ignored. These principles are fundamental to our system of justice, and
the law requires this court to address these issues before considering the
merits of the Commissioners’ claims.
A. Standing

2. Before a court can consider the merits of an action, the court

must make a preliminary inquiry mto a litigant’s standing to prosecute
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the legal claims.!’ The question of standing depends upon whether the
party has alleged such a personal stake in the outcome of the
controversy as to ensure that the dispute will be presented in an
adversary context and in a form historically viewed as capable of judicial
resclution 12

3. Generally, in order for a party to demonstrate a personal stake in
the outcome of 2 legal controversy, the party must demonstrate that it
will suffer some direct and concrete injury because of the controversy.13
4,  The doctrine of standing is based on the principle that courts

should decide only cases or controversics between litigants whose

interests are adverse to each other and should refrain from giving
advisory opinions to avoid the impesiton by judgment of premature
declarations or advice upon potential controversies.!* The standing
requirement prohibits the “use of the courts to those who, whilé not
sustaining a legal injury, nevertheless seek to air their grievances
concerning the conduct of government.”!S The doctrine of standing
directs those persons to other foriums.

5. In this case, the Commissioners challenge the Secretary’s authority
to issue the Directive. In their pretrial briefing and at trial, the

Comunissioners argue that they, and by extension Union County, will

1 Cuyahicga Cty. Bd. of Comnifs v, State (3006), 112 Ohio St. 3d 59,62,
13 Srate ex rel Daltman v, Cowrt of Common Pleas {1973}, 35 Ohio St. 2d 176, 178-79,
quoting Sierra Club v. Morten [1972), 405 1.8, 727, 732.

13 See Cuyahoga Cty. Bd. of Comumrs, v, Stote, 112 Ohio St. 3d at 62.

4 Fortner v. Thomas (1970}, 22 Ohio St. 2d 13, 14.

15 Racing Guild of Ohio, Local 304 v. Ohio State Racing Com. (1986), 28 Ohio St. 3d 317,
321.
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suffer two types of direct and concrete injury if the Directive is
implemented and enforced: (1) the unlawful usurpation of their authority
to select voting equipment for use in the County and (2) the unlawful
expenditure of county funds by the UCBOE. The court will address each
of these alleged injuries separately.

6. Boards of elections occupy a somewhat unique position in the
scheme of local government. Unlike county agencies, boards of elections
are under the control of and answerable only to the Secretary of State
and are not county officers.16 Except in those limited instances where

boards of county commissioners are given explicit statutory authority,

boards of county commissioners have no authority to control the actions
of boards of elections. Such a separation of boards of elections and the
county protects the independence of the county boards of elections so
that the boards mey effectively and efficiently conduct public elections
and avoid political maneuvering that might compromise the
independence of elections.
7. R.C. 3506.02 provides:

Voting machines, marking devices, and automatic tabulating

equipment may be adopted for use in elections in any county

in the following manner:

(A) By the board of elections;

{(B) By the board of county commissioners of such county
on the recommendation of the board of ¢lections;

16 See State ex rel. The Columbus Blank Book Mfg, Co. v. Ayres (1943}, 142 Chio St. 216,
paragraph 2 of the syllabus and 222; see also State ex rel. Ruggles v. Howser (1988),

1938 Ohio App. LEXIS 1678, a1 *8.
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(C} By the affirmative vote of a majority of the electors of
such county....

Accordingly, by statute, the Comunissioners have some limited authority
to adopt certain recommended voting equipment for uéc in. Union County
elections.

8. The Commissioners assert that R.C. 3506.02 is applicable to this
case because the CCOS equipment required by the Directive is
“‘automatic tabulating equipment” The Secretary argues that the
Directive does not implicate R.C. 3506.02 because it merely requires that

additional paper baliots be supplied to precincts on election day and does

not require the adoption of a new or different voting system. The
Secretary contends that a “ballot” is an election supply and not a voting
machine, marking device, or automated tabulating equipment.

9. Even assuming that the Secretary’s Directive implicates R.C.
3506.02, this court finds that the Commissioners have failed to
demonstrate any direct and concrete injury to their rights under R.C.
3506.02 by the Directive.

10. In 2005, the Commissioners, upon the recommendation of the
UCBOE, voted to adopt DREs for use in Union County elections. There
is no evidence in the record that the Commissioners’ vote to purchase the

-VD'REé; s;_)e-:ci-f_i.éd th;: partlcu -la.r. méléétibns ﬁ:?.c for wh:;:}; tthREs -ﬁ}erc

purchased. The Commissioners also voted to adopt CCOS equipment for

use in Union County elections upon the recommendation of the UCBOE.
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Again, there is no evidence that the Commissioners specified the
particular elections use for which the CCQOS equipment was purchased.

11. The Commissioners argue that the Secretary's Directive infrinécs
upon or usurps their authority to adopt certain voting equipment for use
by mandating that another, additional voting system be used in Union
County and other similarly situated counties. According to the
Commissioners, the Secretary is unlawfully substituting her preferred
voting system for the DRE voting system lawfully adopted by the

Commissioners.

12. Upon review of R.C. 3506.02, this court finds that the statute

* dvidénce in the record démonstrates that the UCBOE voted to comply

grants three entities the authority to adopt voting equipment for use in
elections. The statute lists the three entities with authority to adopt

voting equipment in neither the conjunctive nor the disjunctive. There is

no provision in the statute that renders one entity superior to another or

that indicates that the action of one entity precludes action by another.
However, boards of county commissioners may act under R.C. 3506.02
only on the recommendation of the local board of elections.

13. R.C, 3506.02 does not preclude the UCBOE from adopting CCOS
equipment for use in elections in the manner suggested by the

Secretary’s Directive without the approval of the Commissioners. The

———

GTN*3

with the Directive. Additionally, the evidence demonstrates that the

——

UCBOE dechned to join the Commissioners in this lawsuit or otherwise
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to challenge the Secretary’s authority to issue the Directive. As a result,
even assuming that R.C. 3506.02 is applicable, the UCBOE has acted in
accordance with that section and adopted the CCOS equipment and
ballots for use in elections as directed by the Secretary. The UCBOE’s
decision is in accordance with Ohio law and does not infringe upon the
rights of the Commissioners under R.C. 3506.02. Given that the UCBOE
independently could have effected the exact outcome required by the

—— .
Directive, it does not appear that the Commmissioners have suffered any

loss of authority or other injury because of the Directive.

14. Similarly, there is nothing in R.C. 3506.02 to suggest that the

e — v —— ——

Commissioners could not have adopted both DREs and CCOS equipment
for use in elections. In fact, this is exactly what occurred. The
Commissioners adopted DREs for use in elections, presumably for use as
the primary voting method on election day, and the Commissioners
adopted CCOS equipmeni: for use in elections, presummably for use with
absentee, provisional, and certain other types of ballots. |
15. Although R.C. 3506.02 provides that the Commissioners may
adopt certain voting equipment for use in elections, R.C. 3506.02 does
not define “use” or require boards of county commissioners to specify
exactly how certain voting equipment must be used by the UCBOE.
“Once commissioners adopt cerfain voling equipment for use in county
elections, the commissioners do not have the additional authority to

dictate how that equipment will be used. Boards of county
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commissioners do not have the authority to determine how elections will
be conducted. Those decisions are left exclusively to boards of elections
and the Secretary of State.!” As a result, the court finds that the
Commissioners have not demonstrated that they have any authority to
dictate how the DREs and CCOS equipment purchased for the county
will be used on election day. This court concludes that the
Commissioners’ lack of anthority te prescribe how the county’s existing
voting equipment will be used on election day renders them without

injury based upon the Secretary’s issuance of a directive that merely

16. For these reasons, the court concludes that the Commissioners’

have not demonstrated that the Secretary’s Directive directly and
specifically affects or diminishes their limited statutery rights under R.C.
3506.02.

17. The Commissioners also argue that they will incur additional
financial costs because of the Secretary’s Directive, and these costs
constitute a direct and concrete injury to the Commissioners and, by
extension, to the county. In support of this argument, the
Commissioners cite the approximately $86,000 the UCBOE projects -it

will cost in order to comply with of the Directive.

' 18, By statute, a board of county commissioners possesses the

authority initially to review and pass upon the budgetary request of a

17 See R.C. 3501.11 and 3501.05,
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board of elections.18 However, the court finds no authority to support the
proposition thart this budgetary authority grants boards of
comnmissioners the right to control how elections are -conducted or
provides them the right to challenge election decisions made by the
Secretary of State or the local boa;*d of elections.

19. In the event that a board of commissioners refuses to grant a
board of elections the necessary and proper funds requested, a board of
elections may apply to the common pleas court fo fix the amount to be
appropriated.1?

20. The monetary burden of implementing the Secretary’s Directive

P

fails directly upon the UCBOE, not the Commissioners. The UCBOE
must expend the funds that are necessary and proper to carry out the
Directive. If, as in this case, the UCBOE lacks the funds to do so, the
UCBOE may request additional funds from the Commissioners.

21. The undisputed evidence before the court demonstrates that the
Commissioners have denied the UCBORBE's request for the additional
$86,000 the UCBOE believes it needs to comply with the Directive. As a
result, the Commissioners have not incurred any additional expenses
because of the Secretary’s Directive at this time. Accordingly, the

Commissioners’ assertion that the Directive will cause them fo incur

1 R.C. 3501.17{A}.
1B R.C. 3501.17{A).
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22. RC. 3501.17(A) precludes a board of elections from expending
funds that it does not have. The Commissioners assert that their failure
to appropriate the approximately $86,000 requested by the UCBOE to
implement the Directive automatically will result in the UCBOE’s
~ violation of R.C. 3501.17. The Commissioners seem to suggest that they
have some obligation to prevent the UCBOE from unlawfully expending
funds. This argument _is flawed for two reasons,
First, there is no evidence in the record that the UCBOE intends 1o
expend funds in violation of R.C. 3501.17. Although the Commissioners

have denied the request for an additional $86,000, the UCBOE may take

a variety of actions that will not require the expenditure of $86,000 it
does not have. The UCBOE may revisit the nmumber additional poll
workers and the number and types of supplies it initially believed to be
necessary to implement the Directive. The UCBOE may determine that it
can modify existing supplies or otherwise “make do” as other counties
have done in order to reduce the potential cost of implementing the
Directive. The UCBOE may have sufficient funds to cover these reduced
costs or a reduced request may be submitted to the Commissioners.
Alternatively, the UCBOE may decide to apply to the Union County
Common Pleas Court, pursuant to R.C. 3501.17(4), to fix the amount to

be appropﬁatéa- in order to"uﬁplementtthJrcctwg—Unhke this case,

that action undoubtedly would require findings regarding the

reasonableness of the UCBOE'’s decisions regarding what additional poll
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workers and supplies truly are required by the Directive. However, no
such application has been filed and there is no evidence in the record
that the UCBOE intends to file such an application at this time.

Second, the Commissioners have presented no evidence or cited
any legal authority to support their assertion that they have the
authority proactively to prevent the UCBOE from making an expenditure
that exceeds the UCBOE’s budget. More importantly, the Commissioners
have presented no evidence or legal authority to establish that the
Cominissioners have the power to enforce R.C. 3501.17 once the statute

has been violated. R.C. 3501.17 is silent as to the pariy or éntity that is

responsible for ensuring compliance. However, R.C. 3501.05(M} provides
that the Secretary of State is responsible for commpelling the observance of
the election laws by county election officers, which suggests that the
Secretary is the appropriate party to ensure the UCBOE's compliance
with R.C. 3501.17. Furthermore, even if the Commissioners had the
authority proactively to prevent an unlawful expenditure by the UCBOE,
an action agéinst the UCBOE w enjoin it from such an expenditre
would be the appropriate course of action, not a lawsuit against the

Secretary.

23. For these reasons, the court finds that the Commissioners have

failed to present evidence that they will incur a direct and concrete

financial injury as a result of the Directive.
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24. The court recognizes that in their brief regarding standing, the
Commissioners suggest that the Secretary’s Directive renders them
potentially subject to a lawsuit from the American Civil Liberties Union
{“ACLU"). The Commissioners assert that the ACLU has sued the
Cuyahoga County Commissioners and the Cuyahoga County Board of
Elections in federal court concerning the use of a CCOS system on
election day. According to the Commissioners, their implementation of
the Directive utilizing CCOS ballots may subject them to the same type of
suit brought against the Cuyahoga County Commissioners and Board of

Elections.

WUZLZLOLE

25. The court finds that the speculative thfeat of a lawsuit by a third

party does not confer standing upon the Commissioners. There is no
evidence in the record that any individual or group has or ¢ven intends
to sue Union- County if the UCBOE implements the Directive.
Furthermore, the ACLU lawsuit against the Cuyahoga County
Commissioners and Board of Elections is not based upon Cuyahoga
County’s implementation of the Directive. In fact, as a county that has
opted not to use DREs on election day, Cuyahoga County is not even
subject to the Directive.

26. In certain limited circumstances, a party that otherwise lacks

- standing may be permittéd to prosecite an acton on behalf of a third-

party when the party lacking standing establishes that it: (1) suffers its

own injury in fact; (2) possesses a sufficiently close relationship with the
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person or entity who possesses the right; and (3} shows some hindrance
that stands in the way of the third-party from seeking relief on its own
behalf.20

27. The Commissioners allude that they are bringing this action on
hehalf of Union County citizens as well the UCBOE and its individual
members. The court finds that the Commissioners have presented no
evidence to establish that Union County citizens, the UCBOE, or UCBOE
members have some hindrance that stands in the way of them seeking

relief on their own behalf. The court again notes thar the UCBOE has

particular directives and orders in the past, There is no evidence in the

record to suggest that the UCBOE could not itself challenge the

e

Secretary’s authority to issue the Directive.

el

28. PFor all of the foregoing reasons, the court concludes that the
Commiissioners have not demonstrated that they have suffered or will
suffer any direct and concrete injury as a result of the Secretary’s
issuance of the Directive. The Commissioners alse have not
demonstrated that they have the authority to prosecute this action on
behalf of some other individuals or entities. Accordingly, the court

concludes that the Commissioners lack standing to assert the claims

before the court.

20 City of N. Carton v. City of Canton {2007), 114 Ohio St. 3d 253 citing Kowalski v.
Tesmer {2004), 543 U.S. 125.
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29. Itis undisputed that the UCBOE would have standing to challenge
the lawfulness of a directive of the Secretary of State. However, in this
case, the UCBOE has voted to comply with the Directive and not to
challenge the authority of the Secretary.

B. Failure to join the UCBOE as a party
30, In addition to demonstrating that they have the standing to
prosecute this action, the Commissioners also must demonstrate that
this court has jurisdiction to decide these claims.
31. The Comunissioners have filed this action for declaratory judgment
pursuant to R.C. 2721.12. That statute provides that when declaratory
relief is sought, “all persons who have or claim an interest that would be
affected by the declaration shall be made parties to the action or
proceeding.”
32. The absence of an interested and necessazry party to a declaratory
judgment action constitutes a jurisdictional defect that precludes a court
from rendering 2 declaratory judgment.2! In addition, the absence of a
necessary party in a declaratory judgment action renders all other issues
moot, including the merits.
33. The declaratory judgment statute is a substantive law that cannot

be abridged, enlarged, or modified by the Civil Rules. Accordingly,

' jvo-iildcr_pursuah‘f to" Cw R. | 19 and 19.} cannot be used to add an

N Copeland v. Tracy {10th Dist. 19961, 111 Chio App. 3d 648, 655-56; see also
Flumbers & Steamfitters Local Union 83 v, Union Local School Dist. (1995}, 86 Ohio St. 34

318, 321.
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interested and necessary party to a declaratory judgment action.??
However, a party secking declaratory relief may add an interested and
necessary party to an action by amending its pleading in accordance with
Civ. R. 15.22

34. In this case, the Secretary argues that the UCBOE, as well as the
boards of clections of the other counties to which the Directive is
applicable, are interested and necessary parties 1o the Commissioners’
declaratory judgment action.

35. The court has reviewed the evidence and finds that the UCBOE has
a legal in_terest that would be affected by a declaration regarding the
Secretary’s authority to issue ﬂl(’: Directive. The UCBOE is ‘tl"m 3pec1ﬁ;:
entity charged with implementation of the Directive. As a result, the
UCBOE has an undisputable legal interest in a declaration regarding
whether the Directive is lawful because such a declaration directly affects
whether the UCBOE will implement the Directive or not. This court
therefore finds that the UCBOE is an interested and necessary party to
the declaratory judgment action.

36. The presence of the UCBOE is further necessitated by the fact that

in accordance with R.C, 3506.0224 boards of county commissioners have

no independent authority to adopt voting equipment. The

22 Copeland, 111 Ohio App. 34 af 655-34.
23 Plumbers & Steamfitters, 86 Ohio St. 34 at 323.
2% Asguming apain that the Commisaioners are correct that the Directive implicates R.C.

3506.02.
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Commissioners are authorized to act under R.C. 3506.02 only upon the
recommendation of the UCBOE.

37. Although the Commissioners have been notified throughout this

litigation of the potential jurisdictional deficiencies with proceeding in the

absence of the UCBOE, the Commissioners have declined to seck leave to
amend their complaint to add the UCBOE as a party.

38. This court concludes that, in the absence of the UCBOE, it lacks
jurisdiction to decide the Commissioners’ declaratory judgment claims

and that this jurisdictional defect cannot be remedied. The court finds

every county subject to the Directive are interested and necessary parties
o a declaratory judgment regarding the lawfulness of the Secrctary’s
Directive.
C. Mootness

39. The Secretary further argues that the issues raised by the
Comunissioners have been rendered moot becauée of the UCBOE’s
compliance with the Directive.

40. Because the other two significant procedural defects identified by
the Secretary preclude this court from addressing the merits of the

Commissioners’ claims, the court declines 1o address the mooiness
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IV. Conclusion

For the foregoing reasons, the court concludes that the
Commissioners lack standing to prosecute thése claims. The court
further concludes that even if the Commissioners had standing to
prosecute these claims, the court lacks jurisdiction to adjudicate the
declaratory judgment claims due to the Commissioners’ failure to join the
UCBOE as a party. As a result, this court lacks the authority to consider
whether the Directive violates state and federal law and the court must
refrain from issuing an advisory ruling regarding the lawfulness of the
Directive. Counsel for the Secretary shall submit an entry reflecting this

decision to the court promptly, but no later than noon on Friday,

February 22, 2008, ——— o
gttt “%\
Judge Eric Brown

| Tt 2205

Date / -

Copies to:
David Phillips, Union County prosecuting attorney
Melissa Chase, assistant Union County prosecuting attorney

Richard Coglianese and Pear] Chin, assistant attorneys general
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