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MOTION

Relator, Summit County Republican Party Ixecutive Committee, hereby
respectfully moves this Honorable Court for an emergency writ, alternate writ,
emergency other writ, stay or other appropriate relief mandating and directing that
Re_spondent Jennifer Brunner, Secretary of Stale, withdraw her alieged, but unlawful,
appoiﬁtment of Donald Varian to the Summit County Board of Elections and/or
otherwise prohibiting Respondent Brunner from permitting Mr. Varian from acting on
her behalf or her appointee on the Summit County Board of Flections until this original
action has been fully and finally adjudicated by this Honorable Court.

In view of the reorganization or organization meeting of The Summit County
Board of Elections scheduled for Wednesday, March 5, 2008 and the intent of Donald
Varian, Brunner’s unlawfully and improperly appointee to that Board, to participate as a

- voting member of the Elections Board at that meeting, the emergency relief requested by

Relator Summit County Republican Party Executive Committee is necessary to prevent
irreparable harm to Relator and to maintain the status quo until this Court has had
adequﬁte time to review and take action in this case. The irreparable harm that Relator
will sufter if emergency relief is not granted by this Court includes the unsurpation of
Relator’s right to challenge Respondent Brunner’s denial of approval of the Relator’s
recommended appointee to the Summit County Board of Elections as provided in O.R.C.
Section 3501.07.

Unless the emergency relief requested 1s granted, Respondent Brunner will
unilaterally rewrite O.R.C. Section 3501.07 to allow Relator to arbitrarilf deny two

recommendations by a local party executive committee and then unilaterally appoint her




choice, thereby circumventing the clear mandamus right expressly specified in Section
3501.07.
This Motion is supported by the Verified Petition filed by Relator to commence
this action and the sworn Affidavits attached to that petition.
A brief in support of this Motion is attached hereto and incorporated hercin.
Respectfully submitted,
Grendell & Simon Co., L.P.A.

6640 Harris Road
Broadview Heights, Ohio, 44147
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BRIEF IN SUPPORT

Granting the emergency writ, stay or other immediate relief requested by Relator,
Summit County Republican Party Executive Committee, 1$ necessary:

(1) to maintain the status quo for 10-14 days so that this Court will have the adequate
opportunity to fully review and ﬁdjudicate this action;

(2) to prevent the negative disruption of the Summit County Board of Elections
rwhich will result if Respondent Brunner is permitted to sit her. unlawfully
appointed member (Donald Varian) on the Board of Elections at its
reorganizational or organizational meeting on March 5, 2008. (if this Court grants
the mandamus approving the County Party recommended appointed Brian K.,
Daley, the decisions of the Summit County Board of Elections on March 5, 2008
will be subject to legal challenge and reversal); and

(3) to preserve Relator’s right to a functional remedy in the form of mandamus as
provided by O.R.C. Section 3501.07, which, if granted, will result in Brian K.
Daley being appointed to the Summit County Board of Elections, not Donald
Varian.

Ohio Revised Code Section 3501.07 sets forth the statutory process for the
appointment of members to local coﬁnty boards of elections.

Ohio Rev. Code Section 3501.07 permits the appropriate party county executive
committee to recommend a candidate for a vacancy in the county board of elections.
The statute also provides: The Secretary of State shall appoint such qualified elector,
unless he has reason to believe that the elector would not be a competent member of

such board. In such cases the Sceretary of State’s shall so state in writing to the



chairman of such county executive committee, with the rcasons thercfore, and such
committee may either recommend another elector or may apply for a writ of
mandamus to the Supreme Court to compel the Secretary of State t.o appoint the
elector so recommended. If no such recommendation is made, the Secretary of State

shall make the appointment.

The Ohio Supreme Court, in State Ex Rel. Cuyahoga County Democratic Party

Executive Committee v. Taft, Secretary of State (1993), 67 Ohio 51.3d 1 (see Exhibit

A attached hereto and made a part hereof), granted a writ of mandamus 1o the
Cuyahoga County Democratic Party ordering that then Secretary of State, Bob Taft,
approve fhe Cuyahoga County Democratic Party Executive Committee’s
recommendation to appoint Jimmy Dimora to the Cuyahoga County Board of
Elections on the basis that the Secretary of State’s suspicion of campaign finance law
“violations did not justify the conclusion that the recommended appointee, Dimora,
was incompetent to serve on the Board of Elections.

In.this case, Respondent Brunner has declined to approve the appointee
recommended by Relator Summit 'County Republican Party Executive Committee on
the basis of her unfounded and unsupported suspicion or perception that the
recommended appointee, Brian K. Daley, did not have the proper “temperament” to
serve on the Summit County Board of Elections. Brunner’s action was predicated
solely on an editorial concemiﬁg a prior, unrelated city council election and the
unsworn and unverified letter of someone who clearly did not like the recommended
appointee, Mr. Daley. Brunner’s actipn warrants the granting of the writ of

mandamus sought by Relator herein pursuant to O.R.C. Section 3501.07.




Moreover, Respondent B.runner has contravened and violated O.R.C. Section
3501.07 by appointing Donald Varian to the Summit County Board of Elections
before Relator had the opportunity to file a mandamus action seeking reversal of her
disapproval of the recommended appointee Brian K. Daley.- As a result of Brunner’s
unlawful action, Mr. Varian is empowered by Brunner to participate in the
reoganizational or organizational meeting of the Summit County Board of Elections, |
scheduled for March 5, 2008. At the March 5, 2008 meeting, the Elections Board, as
part of such reorganization, can make hiring and firing decisions that can have
permanent consequences. Upon this Court’s subsequent grant of a writ .ordering the
approval of the recommended appointee, Brian K. Daley, to the Elections Board,
those prior decisions will be subject to review and reversal, and such reversal could
lead ot litigation and other disruptions of the Summit County Board of Elections.
Such potential for disruption of the Board by an unlawful appointee, Mr. Daley,
pending this Court’s adjuciication of this mandamus action is precisely the situation

when an emergency writ is “necessary to enforce the administration of justice”.

Smith v. Granville Twp. Bd._of Trustees (1996), 77 Ohio St.3d 1215 671 N.E.2d 1277.

(see Exhibit B attached hereto and made a part hereof).

‘Indeed, in the absence of the issuance of an emergency writ in this case,
Respondent Brunner will irreparably frustrate Relator Summit County GOP
- Executive Committee’s right to pursue this mandamus action to completion since the
unlawful appointee, Mr. Varian, will have taken reorganizational actions on the Board

of Elections in lieu of the recommended appointee, Brian K. Daley.



Additionally, the faihure to grant the emergency relief requested will condone
Respondent Brunner’s circumvention or O.R.C. Section 3501.07 by allowring her to
arbitrarily deny a local executive committee’s first two recommendations aﬁd then
appqint Respondent’s personal choice to the Elections Board. Respondent’s action
would render O.R.C. Section 3501.07 a nullity and esscntially eliminate local county
party input into this Election Board selection process. Such result would place too
muéh power in the hands of the Secretary of State and lead to the extinction of
Ohio’s long standing Ei-partisan approach to the makeup of county elections boards.

Finally, the granting of the emergency relief sought by Relator for ten to fourteen
days to allow this Court to fully adjudicate this mandamus/prohibition action will pot
prejudice Respondent Brunner or her ability to operate the Summit County Board of
Elections since such a short delay will not hamper the Board’s ability to continuc its
current operations during that short interim period. By contrast, the failure to grant
such relief will cause potential chaos with respect to such operation because of the
uncertainty as to the legal authority and status of the fourth member of the Summit
County Board of Elections.

For all of the reasons stated above and on the basis of the facts stated in the
Verified Petition ﬁle(li‘herewith, Relator, Summit County Republican Executive
Committee is entitled to an emergency writ, stay, or other immediate relief
maintaining the status quo until the legal actions in the Verified Petitibn have been
fully and finally adjudicated by this Court. Such relief is “neéessary to enforce the

administration of justice,” Smith v. Granville Twp. Bd. of Trustees (1996), 77 Ohio

St.3d 1215 671 N.E2d 1277.




Respectfully submitted,

Grendell & Simon Co., L.P.A.
6640 Harris Road

Broadview He1ghts Ohm
By:

TIMOTHY 5. GRFNDELL (#0005827)
Phone No.: (440) 746-9600

Fax No.: (330) 659-2278

E-mail: grendellandsimon(@yahoo.com

ADDITIONAL CERTIFICATION

‘The undersigned hereby certifies that he has notified the office of the Ohio
Secretary of State aﬁd the Ohio and Office of the Attorney General of the filing of
this Motion for Emergency Relief, has forwarded a copy of this motioﬁ to those
offices by facsimile, and has notified both of those offices of Relator’s attempt to ask
this Court to act on said Motion immediately. All of said actions have been taken by

the undersigned on March 4, 2008.

=y W,

Timothyff. @endell
Attorney for Relator




CERTIFICATE OF SERVICE

Counsel for Relator has served a copy of this Motion for Emergency Writ, Stay or
Other Relief by facsimile to the Respondent Jennifer Brunner and the Ohio Attorney
General Marc Dann on March 4, 2008.

Timothy ¥ Gééndell
Attorney for Relator
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67 Ohio 5t. 3d 1, *; 615 N.E.2d 615, **;
1993 Ohio LEXIS 1567, ***

The State ex rel. Cuyahoga County Democratic Party Executive Cammittee v. Taft, Secretary
of State

No. 93-47
_ Supreme Court of Ohio
67 Ohio St. 3d 1; 615 N.E.2d 615; 1993 Ohio LEXIS 1567

May 19, 1993, Submitted
June 11, 1993, Decided

SUBSEQUENT HISTORY: [***1] As Amended.
PRIGR HISTORY: In Mandamus.

In Decembar 1992, relator, the Cuyahoga County Democratic Party Fxecutive Committee,
recommended James (“Jimmy"} Dimora, the Mayor of Bedford Heights, to respondent,
Secretary of State Bob Taft, for appolntrnant to 2 vacancy on the Cuyahoga County Board of
Electlons. Dimora is a qualified elector of Cuyahoga County, an officer or member of
numerous governmental, charitable, civic, and fraternal organizations, and the recipient of
many awards honoring his community service.

Taft reviewed these qualifications in considering the executive committee's recommendation.
However, after learning of a newspaper article that questioned Dimora's compliance with
campaign finance laws, Taft also reviewed financial reports fitad in 1990 through 1992 by
commiltiees for Dimora's mayor and county commissioner candidacies. Taft discovered some
errors and omissions in these reports that he considered to be "potential violations" of state
campaign finance faws. These errors and omissions have apparently been reported to the
Ohio Elections Commisston ("OEC").

Because he suspacted Dimora of having viclated campaign finance laws, Taft concluded that
Dimora was incompetent [¥**2] to serve as a member of the board of elections. Therefore,
Taft rejected the executive committee's recommendation. The executive commitiee now
secks & writ of mandamus ordering Dimora’s appointment.

DISPOSITION: Writ granted.

CASE SUMMARY

PROCEDUJRAL POSTURE: Relator Cuyahcga County Democratic Party Executive
Committee sought a writ of mandamus ordering the appointment of its recommended
candidate by respondent Secretary of State to the Cuyahoga County Board of Eiections.

EXitrBIT A




OVERVIEW: After learning of @ newspaper article that questioned the nominee's
compliance with campalgn finance laws, the Secretary reviewed financial reports in which
he discovered some errors and omisslons that he considered to be "notentin! viclatinns” of
siale campaign finance laws. Because he'suspected the nominee of having viglated
campalgn finance laws, the Secretary concluded that the nominee was incompetent to
serve as a member of the Board and rejected the Committee’s recommendation. The
Committee contended that the Secretary's rejection of its recommendation was an abuse
of its discretion. The court agreed and issued the writ of mandamus. The court held that
Ohio Rev. Code § 3501.07 afforded the Secretary broad discretion In determining whether
recommended appointees were competent to be members of the Board. However, the
court also held that when the Secretary rejected 2 recommended appointee for failure to
comply with the campaign finance laws, suspected violations of those requirements would
not, standing alone, justify the conclusion that the appointee was incompetent to serve.

OUTCOME: The court granted the writ of mandamus and ordered that the Secretary
approve the Committee's recommendation to appaint the nominge to the Board's vacant
position.

CORE TERMS: secretary, appointee, recormmendation, board of elections, recommended,
campaign finance, secretary of state, writ of mandamus, elector, appolntment, vacancy,
executive committee, appoint, county executive, broad discretion, recommend, adhere,
gualifications, approve _
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Mandarmus-to _compel Secretary of State to approve Democratic Party Executive Committeg’s
recommendalion for appointment to vacancy on board of elections -~ Writ granted, when.

COUNSEL: Donald 1. McTigue; Porter, Wright, Morris & Arthur, Anthony J, Celebrezze, Jr.
and Kathieen M. Trafford, for relator.

Lee Fisher, Attorney General; Squire, Sanders & Dempsey, David 1. Young and Pamefa
Hackes Thurston, for respondent,

JUDGES: A.W. Sweeney, Douglas, Resnick, F.E. Sweeney and Pfeifer, 1)., concur, Moyer,
C.J., dissents. Wright, )., not particlpating.

OPINION BY: PER CURIAM

OPINION

[*2] [**615] The executive commi_ttée malnly argues that Taft's rejection of its
recommendation was an abuse of discretion. We agree and, therefore, issue the reguested
writ of mandarus, :

HRITR.C. 3501,07 permits the appropriate county executive committee to recommend
[*¥*616] a candidate for a vacancy on the county board of elections. The statute also
provides: '

“The secretary of state shall appeint such [qualified) elector, unless he has reason to belleve
that the elector would not be a competent member of such beard. In such cases the
secretary [*¥*3] of state shalt so state in writing to the chairman of such county executive
committee, with the reasons therefor, and such committee may either recommend another
elector or may apply for & writ of mandamus to the supreme court to compel the secretary of
state to appoint the elector so recommended. In such action the burden of proaf to show the
qualifications of the person so recommended shall be on the committee making the _
recommendation. If no such recommendation is made, the secretary of state shalt make the
appointment.” 7 .

We have held that this statute affords the Secretary of State "broad discretion in determining
whether recommended appointees are competant to be members of boards of electlons, "

=tate ex rel, Democratic Executive Commt. v. Brown {1974), 39 Ohio St,2d 157, 160, 68
0.0.2d 100, 102, 314 N,.E.2d 376, 378, and we contlnue to adhere to this view. However,
HNZFwe now hold that when the Secretary of State rejects a recommended appointee for
failure to comply with the campalgn finance laws, suspectad violations of these requirements
will not, standing alone, justify the conclusion that the appointee is Incompetent to serve.

Accordingly, we hereby grant the writ of mandamus [***¥4] and order that Taft approve the
executive committee's recommendation to appoint Dimora to the vacancy existing on the
Cuyahoga County Board of Elections,




Writ granted.

AW. Sweeney, Dougfas, Resnick, F.E. Sweeney and Pfeifer, J3., concur.

Moyer, C.J., dissents,
Wright, J., not participating.

DISSENT BY: MOYER

DISSENT

Moyer, C.),, dissenting.

I respectfully dissent from the majority opinlon because it fails to follow well-established law
of this state and because it sends the wrong message with respect to the qualifications
reguired of persons serving as members of a county board of elections.

In an opinion that sweeps aside precedent of this court establishing the broad discretion of
- the Secretary of State under R.C, 3501.07 to reject the recommendation [*3] of a county
pohrlcai party, the ma]onty claims to adhere to the principle of law established in State ex
Demacratic Ex ommt. v. Brown (1974), 32 Ohio St,2d 157, 68 0.0.2¢ 100, 314

' N.E.zd 376. The majority concludes that the Secretary of State does not have the discretion
to reject a recommended appointee because he has failed to comply with campaign finance
taws. I fail to comprehend why the Secretary [***5] of State has discretion to reject an
appointee on the basis of a potential personality conflict or conflict of interest, as we have
previously held, but does not have the discretion to reject an appeintment on the basis that
the appointee has viclated campaign financa laws. There ¢can hardly be a clearer case of this
court's substitution of its judgment for that of the Secretary of State.

The second reason the writ of mandamus should be denied is that the majority of this court
has now held that the Secratary of State has a clear legal duty to seat a person on a board of
“elections who has violated the very campaign finance laws the appointe¢ is required to ‘
administer.

The writ should be denied.
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Westlaw:

671 NE 241277

77 Ohio 8$1.3d 1215, 671 N.E.2d 1277

{Cite ag: 77 Ohie St.34 1215, 671 N.E24d 1277

H B
SMITH y. GRANVILLE TWP. BD. OF TRUST-
EES

Ohia 1996.

Supreme Court of Ghio,
SMITH, Agent for Annexation Petitioner, £t al.,
Appe]lantq

GRANVILLE TOWNSIIIP BOARD OF TRUSTn
EES, Appellee,
No. 96-2350.

Submitted and Decided Nov. 4, 1996,

*1215 APFEAL from the Court of Appeals of Lick-
" ing County, No. 96-CA-98,

Vorys, Satet, Seymour & Pease, Duke W, Thomas
and Bruce L. Ingram, Colunbus, for appellants.
Moots, Cope & Stanton, Wanda L. Carter and
Susan M. Zidek, Columbus, for appeliec.

Danicl W. Drake, First Assistant City Attorney,
Columibuas, for amici curiae, City of Columbus and
Chic Municipal Altomeys Association,

Patricia 3. Eshluiman, Columbns, for amicus curiae.-,
Uhlo Homebuilders Association, Inc,

John E. Gotherman, Columbus, for amicus curiag,
Ohio Municipal Leagus,

Edward M. Yosses, Toledo Dimeetor of Law,
Tolede, for amicus curiae, City of Toledo.

This canse is pending before the court as a dis-
eretionary appeal. Upon consideration of appellants'
motion for emergency zlernstive R.C. 2503.40
“other wtit,”

IT IS ORDERED by the court that, with re-
spect to the vote on the conditions of merger by the
village of Oranville and Graoville Township, the
Licking County Board of Elections impound the
ballots of the November 5, 1996 gencral election
and not count them until further order of tie cowrt.

MOYER, C.J.. and DOUGLAS, RESNICK, FRAN-

Pape 1

CIS E. SWEENEY, Sr. and PFEIFER, I1., cottcur,
COOK and STRATTON, T7., dissent.
COOK, Justice, disgenting,

COOK, I, digsenting. - Appellants raquest, for
the thind time, the court to issne an “othor writ”
pursuant to R.C. 250340, Currently, appellants
seek an arder directing the Licking County Board
of Elections to impound and not count the ballsts to
the merger issue on the November 5, 1996 election
ballot.

R.C, 2303.40 guthorizes this court to issue, in
addition to the ovigihal jurisdiction conferred by
Section 2, Adicle IV of the Qhin Constitution,
“weits of supersedens in iy case, and other writs
not gpecifically provided for and not prohibited by
Jaw, when necessary to epforee the administeation
of justice,” *1216 Appellants fail to cite to, not has
our independent review reveated, a single tase in
which this court has granted such relief, Noncthe-
less, in this unprecedented decision, the majority s~
sues an “ofher wiit” against a non-party as part of a
discretionary appeal. Because 1 believe the court
lacks the authotity to igstie such a writ under these
circumstances, I dizsent, :

Neither the case law cited by appellanis, Siate
ex rel. Smyder v. Wheatcraft (1974), 37 Ohio 81.2d
53, 66 0.0.2d 153, 307 NE2d 258, nor Supreme
Court Rules of Practice supports the use of R.C.
250340 in a discretionary appeal. Rather, these au-
thorities reveal that the relief -sought by appellants
is mote apptopriately pursued az part of 2 matda-
mus or other original action.

Int Snyder, supra, the court had ordered ballots
to an ¢lection to be impounded a8 part of a wanda-
s action against the board of elections. Ex-
traordinary writs, such a3 mandamus, are pursued
through original actions and arc institated by the
filing of a complaint. §.CtPrac.R. X(4). Appellants
seek Snyder relieh, not through the filing of an ori-
ginal action against the Licking County Board of
Elections, but by motion as part of their discretion-
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671 N.E.2d 1277
77 Ohio 8t.3d 1215, 671 NE.2d 1277
{Cite 753 77 Ohio 8t.34 1215, 87T N2 22 1777

ary appeal from the decision of the Fifth District
Court of Appesla,

In addition, the court lacks the autherity cither
to issue a writ against a non-party or to join a party
10 a discretionary appeal. **1278 Joinder pursuant
to Civ.R. 19 is not available in an appellate review
of a judgment. CivR. 1{C)1}. Moreover, the Certi-
ficate of Service attached to appeliants' motion does
not indicate that the Licking County Beard of Elce-
tions was served with. and is even aware of this mo-

~ tion for an “other writ” against it

Becanse 1 believe this court lacks authority to
piant a motion for an R.C. 2503.40 “other writ” as
part of a discretionary appeal against a non-party, 1
would deny the motion. :

STRATTON, I, concms in fhe foregeing dissent-
ing opinion.

Ohio 1996,

Smith v, Granville Twp. Bd. of Trustess

77 Qhio 8,33 1215, 671 N.E.2d 1277

END OF DOCUMENT
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